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l. Introduction:

Ohio Power (AEP Ohio or Company) files this memorandum contra the Joint Motion of
different generation providers filed in this docket on Friday, January 22, 2016. AEP Ohio
opposes this request to file amicus on a variety of issues. The issues raised are not new issues
and were all at issue when intervention was available to interested parties. The addition of these
cumulative points of view at this late stage will prejudice the Signatory Parties and the briefing
schedule. Finally, the Joint Movants provide not justifiable reason for the undue delay in their

participation in this proceeding.

1. Law and Argument:

The Commission recently allowed the amicus filing of PJM in this proceeding and

discussed the standard to apply when making this determination. The Commission made clear



that the decision to allow an amicus is not in the Commission rules and is therefore “must be
based on the individual case at bar and the issues proposed to be addressed by the movant.”
(January 7, 2016 Entry at 120; citing In re Duke Energy Ohio, Inc., Case No. 12-1685-GA-
AIR, Opinion and Order (Nov. 13, 2013) at 5-6.) Joint Movants also include this standard in
their request. (JM Motion at 5.) The allowance of PJM’s amicus was very narrow and was the
result of PJM seeking to file testimony in line with the procedural schedule and seeking
intervention in the case to share its views formally. The Commission ultimately denied the
intervention but allowed amicus participation on a very fine point related to an issue raised by

the applicable RTO.

Joint Movants do not share the same status at PJM. They did not seek intervention
stating a viable interest and they did not share a point of view subject to discovery and
deposition. Joint Movants have not shown any real or substantial interest in this proceeding that
is not adequately represented by the existing parties or any reason why it could not participate in
the proceeding in a timely manner. As discussed below, Joint Movants seek to pursue issues in a

cumulative manner and do not benefit the record or briefing schedule.

Joint Movants should have been aware of the AEP Ohio PPA proceedings long before the
request to file an amicus brief in January of 2016. Joint Movants are represented by the same
law firm that represents PJM Power Providers, Exelon/Constellation, and RESA. The Joint
Movants had access to their counsel involved in the case and an opportunity to participate in this

case long before January 2016.

Allowing Joint Movants the ability to file an amicus brief will unduly prejudice AEP

Ohio and the Signatory parties. As discussed below, the issues Joint Movants seek leave to file



arguments on involve issues already covered by other parties. The cumulative nature of these
arguments put AEP Ohio and the Signatory Parties at an unfair disadvantage. While AEP Ohio
cannot anticipate every argument being made in a post hearing brief, the Company has attempted
to cover many of the areas of contention in its pending initial brief to allow the Commission a
full review of the issues from the first filing. Allowing Joint Movants to add its spin on
arguments that it asserts has not been included in the record to date unfairly burdens the briefing
process. It is also likely that the Joint Movants will need to assert certain facts about the nature
of their business and interests to make their policy arguments. Those facts will not be subject to
cross examination and review by AEP Ohio and the Signatory Parties. The Joint Movants could
have sought formal involvement earlier in the case when its opinions could be shared and
properly vetted in the record. There is no reason to allow the special rights at this stage. Joint
Movants have not shown any unique position and the risk of the addition on non-record

information from a non-party in this case outweighs the benefit of cumulative arguments.

Joint Movants assert that the proceeding changed dramatically after the hearing record
closed in November 2015. (JM Motion at 4.) Joint Movants seek leave to file on three issues it
claims are uniquely tied to the December 14™ Stipulation. The Joint Movants issues are not new
and not unique and do not justify the attempt to provide briefs in the record at this late state.
Joint Movants raised three issues that it intended to address through amicus briefs. Specifically,
Joint Movants raised these three issues that all relate to issues already vetted in the initial phase

of this case:

Topic 1) The lack of an open solicitation process on the proposed power purchase
agreement (PPA) coupled with a reduction in term of the proposed PPA
(from the life of the units to 8.5 years);



Topic 2) Providing a special subsidy to a merchant generator (AEP GR) along with
cost recovery for adding natural gas co-firing to certain of the PPA units;
and

Topic 3) The ability of new natural gas fired generation in Ohio to reduce carbon
dioxide emissions rather than relying on the Stipulation’s carbon reduction
commitments and heat input limitations for certain units.

Joint Movants arguments simply take issues developed in the first phase of the proceeding and
pair that with a somewhat related update of the issue in the Stipulation to claim the presence of a
new issue. A review of the issues proposed as changes or new items highlights that the core of
the issue sought for briefing has not changed from the initial case. The Commission should deny
the Joint Movants the opportunity to add their cumulative view of issues, many of which are

already presented by parties represented by their same counsel.

A. Joint Movants First Topic Area Request for Leave to File Amicus: (Open

Solicitation for the PPA units)

The first area Joint Movants seek leave to file an amicus brief, considers the lack of an
open solicitation process for the PPA units. (JM Motion at 6-7.) Joint Movants assert this issue
is now different because the timeframe is now shorter. First, the concern is without merit as
AEP Ohio is not constrained by what type of units it must ask for usage in a PPA rider and
justified the utilization of the units involved in the Company filing. Second, the policy question
associated with whether there was a competitive process to choose the units is not different based
on the number of years. In fact, in the prefiled direct testimony of Constellation/Exelon/RESA
witness Lael Campbell he proposes an alternative plan that calls for a competitive bidding
process to choose PPA units for inclusion in a PPA. (Exelon/RESA Ex. 1 at 24.) In fact this was

a fundamental issue in Mr. Campbell’s testimony with sections of his testimony stricken as he



indicated that this would be presented in the trial brief. (Tr. Vol. XV at 3673, discussion of
motion to strike at 3666-3673) The remaining portion of the testimony indicates again a
preference for a competitive bidding process. (Exelon/RESA Ex. 1 at 29.) This was indicated in
prefiled direct testimony as an issue by counsel for Exelon/RESA. Allowing further bites at the
apple without participating in the proceeding is unwarranted. Third, other parties have already
raised this question and the filing of brief by Joint Movants would be cumulative on top of
arguments provided by parties that complied with the rules and timely intervened. The Joint
Movants attempt to treat the shortening of the term to 8.5 years does not change the underlying
facts. The proposed PPA units had varying lives of operation and the same arguments Joint

Movants assert now apply could have been made in the initial case.

B. Joint Movants Second Topic Area Request for Leave to File Amicus: (The PPA

provides a subsidy)

Joint Providers also argue the need to address the issue that the PPA Rider provides a
special subsidy to a merchant generator (AEPGR) along with cost recovery for adding natural
gas co-firing to certain of the PPA units. (JM Motion at 7.) The question of whether the PPA
Rider is an improper subsidy is an issue fully developed and presented by existing parties
through prefiled testimony and on cross-examination in the hearing. The Joint Movants add the
cost recovery of adding natural gas co-firing as an update to the argument justifying its tardiness
in engaging in the process. However, as the Commission is aware there is no cost recovery for
adding natural gas co-firing in the Stipulation. Any cost recovery for adding natural gas co-
firing is subject to future Commission proceedings where Joint Movants can timely intervene
and if granted intervention, then they can make their arguments in opposition. There is no

authority associated with approving cost recovery for future co-firing efforts and therefore no
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reason to extend a special privilege and allow amicus briefing. There is simply no special

circumstance that would justify the cumulative arguments of the Joint Movants on this issue.

C. Joint Movants Third Topic Area Request for Leave to File Amicus: (Alternatives

for carbon reduction)

Joint Movants third issue they seek leave to file an amicus brief on involves the anticipated
benefit that the Stipulation’s carbon reduction commitments and heat input limitations for certain
units will have in comparison to what Joint Movants opine its business could provide. (JM
Motion at 7-8.) The argument that fuel sources for generation other than the coal used in the
PPA proposed units is an issue that has been before the Commission since the first round of
testimony in opposition was filed. This is not a new issue. The fact that the Stipulation added
benefits to address carbon reduction and heat limitations is not a reason to provide amicus
comments. The continuation of unit life was an issue in the initial phase of this case. The
possibility that those units could be repowered, if approved in a future case by the Commission,

does not change the issues involved. Joint Movants add nothing new to the proceedings.

Joint Movants rely on the fact that Staff was initially opposed to AEP Ohio’s application as a
reason why it now should be granted special privileges to provide comments in this case. (JM
Motion at 8.) The Staff engaged in the full hearing process and further developed its position
based on the proceedings, the record, its experience, and settlement discussions. The fact that
Staff participated with an open mind on the issues and ultimately signed a settlement agreement
IS not an acceptable rationale to provide a party a right to weigh in on a case with cumulative

arguments. If the underlying facts of a proceeding impact an interested party that party should



seek involvement from the beginning. It is not an appropriate basis for seeking special leave to

say that the Joint Movants expected Staff to carry their individual interests.
I11.  Conclusion

The time for adding parties to this proceeding has passed. The Joint Movants’ request fails
to justify the special request to add another set of briefs to this case. The interests they seek to
advance are presented by other parties in this case, in fact parties represented by the same law
firm. The cumulative nature of these arguments do not outweigh the potential harm that could
come from inclusion of the parties that does not provide the Signatory Parties, including the
Commission Staff, to properly examine the basis of the arguments being provided. As shown in
the record in this case the views of some parties expressed in testimony was different once
subject to cross-examination. Joint Movants provide no acceptable rationale for their delay in

interest and the request for amicus briefing rights should be denied.
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