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IntroductionI.

The Public Utilities Commission of Ohio ("Commission") opened this investigation to determine whether 
it was unfair, misleading, deceptive or unconscionable for Competitive Retail Electric Service ("CRES") 
providers to market retail electric products as "fixed-rate contracts" or "percentage-off the price-to- 
compare contracts" when those contracts contain "pass-through" provisions.

The Commission sought comments from stakeholders in April 2014 on a series of questions, lettered (a) 
through (h), and Noble Americas Energy Solutions LLC ("Noble") filed comments in the docket. The 
Commission issued a decision ("Finding and Order") on November 18, 2015, that provided a guideline 
for CRES provider contracts and directed Commission Staff to commence a rulemaking to implement the 
results of the decision.

Noble is a party or an affected person by that decision and therefore may apply for rehearing pursuant 
to Section 4903.10, Ohio Revised Code, and Rule 4901-1-35, Ohio Administrative Code.

Bases for Rehearing

The difference between mercantile and non-mercantile customers support 
treating CRES provider mercantile contracts for retail electric products differently than 
those for non-mercantile customers

A.

Noble has applied for rehearing because the Commission's Finding and Order does not recognize the 
distinction between mercantile and non-mercantile customer types. Noble notes initially that of the 
eight questions presented by the Commission to stakeholders during the course of the investigation and 
which form the foundation to the November Finding and Order, none recognize or address the 
mercantile/non-mercantile customer distinction present in Ohio law and rules. The difference between 
mercantile and other customer types is that mercantile customers are businesses that are experienced 
in making product purchases, unlike what is typically experienced among small commercial and 
residential customers. Basically, when a CRES provider contracts with a mercantile customer, it is a 
business-to-business transaction, so products sold to mercantile customers warrant a different 
consideration than those sold to residential customers, for instance. This difference is acknowledged
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and reflected in how the Ohio Revised Code ("ORC") distinguishes between mercantile and non- 
mercantile customers:^

"Mercantile customer" means a commercial or industrial customer if the electricity consumed is 
for nonresidential use and the customer consumes more than seven hundred thousand kilowatt 
hours per year or is part of a national account involving multiple facilities in one or more states.

Noble believes that the distinction drawn by the ORC between mercantile and non-mercantile customer 
types support not imposing artificial and potentially misleading labels on CRES provider contracts 
commonly used to serve mercantile customers. Noble supports establishing a small commercial 
customer threshold at a reasonably low level, consistent with how other states have set such limits. 
However, Noble also recognizes that the current status of the Ohio rules only delineates between 
mercantile and non-mercantile customers, so Noble recommends that the distinction be made using the 
current statute cited above. Under this approach the threshold for contract labels should be defined on 
a mercantile and non-mercantile basis with no labeling requirement for mercantile customer contracts, 
as is the current status of the market in Ohio and elsewhere. It is worth noting that although utility 
standard service offer ("SSO") service can change periodically, and could be fairly characterized as a 
"variable" rate, the Commission has not imposed a labeling requirement on those or other changeable 
utility service charges.

In its Finding and Order, the Commission draws no distinction between mercantile and non-mercantile 
customer types, nor does it provide distinction between a variable rate component and an index-based 

Instead, the Commission has introduced labeling provisions (i.e., "Variable" andcomponent.
"Introductory") to all CRES provider contracts that are typically only associated with residential 
products. These terms typically represent a product that is not tied to an identifiable rate or index, is 
subject to change at the supplier's discretion and the customer typically has the right to terminate the
contract at any time. It is common for mercantile customer contracts to have both fixed and non-fixed 
components. Another common product is index-based pricing that simply references a third-party 
published index rate, such as an ISO index price, but is not considered "variable" in typical market 
jargon. An example of this is an hourly-priced product based on the PJM index, which is publically 
posted. Mercantile customers are familiar with this concept, and actively employ this type of product to 
manage their electricity spending. Moreover, it does a disservice to the supplier and customer 
community to designate such a contract "variable" when, in fact, such products are (a) tied to a 
transparent index and (b) the variability is a function of the market, not based on supplier's discretion. 
Failure to recognize the difference between variable and indexed pricing, partially fixed/partially 
indexed, etc. undermines the value to customers of having access to all of the wholesale and retail 
products that are now available and introduces additional levels of confusion in the market.

Mandating mercantile customer contract labeling provisions will likely have negative impacts on the 
marketplace. Simple labels are not sufficient mechanisms to explain all important aspects of a product 
to consumers. For example, certain suppliers could label a contract as fixed even though it has a pass-

" ORC Section 4928.01(A)(19).
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through provision buried in the change of law provision or tie it to specific volumes, or include other 
language around customers load that essentially creates a pass-through situation because of something 
the customer did associated with their usage and not something market- or market-price related. As it 
stands, this could compromise a fair, competitive marketplace since the customers may now have a 
false sense of security that the contracts themselves are rate regulated because it says fixed in the label 
instead of actually reading them to ascertain the risks to which they are agreeing. In order to be 
effective, the Commission will still need to investigate and penalize such practices. The best way to 
prevent deceptive practices is to police and penalize violations under its existing authority without 
unduly encumbering the entire market with new labeling requirements or other requirements, 
particularly in the mercantile space. Noble believes that a full consideration of the events that have led 
to the Commission's investigation in this case clearly show that it is not the existence of pass-through 
provisions that have given rise to customer complaints, but rather the deceptive marketing practices, 
misleading contract(s) and abuse of such provisions by a small - perhaps only one - set of CRES 
providers. That is where the problem and solution undoubtedly lies.

On rehearing, the Commission should clarify that if a mercantile customer 
terminates a CRES provider contract before the end of its term due to the invocation 
of a change in law provision, the reasonable liquidation costs of a forward hedge are 
not considered an early termination penalty.

B.

The Commission in its Finding and Order stated that if a CRES supplier invokes its change of law 
provision, they are required to present a contract to customers, which proposes new contract terms to 
the customer. Subsequently, the customer could then "affirmatively accept or passively reject the 
proposed terms" and pursue another CRES provider "without being subjected to any penalty." Order at 
12-13. Noble believes that while the Commission intends that change of law provisions are needed to 
manage changed circumstances and better align customer-supplier risks, the description provided could 
be understood that any CRES provider that invokes a change of law not accepted by the customer, risks 
losing the change in value of the forward hedge. Such costs largely depend on volumes remaining on 
the contract and forward price movement, and such costs can reach into the millions of dollars. 
Generally, a penalty is a non-cost-based charge to provide an incentive to either do, or not do, a certain 
act. In this context, that act is to not terminate early a residential retail electric supply contract. That is 
different from a liquidation provision that is intended to allow the non-terminating party to retain the 
benefit of their bargain by allowing them to collect their hedging costs/losses. Noble does not believe 
that the Commission intended that reasonable hedge liquidation costs be foregone by CRES providers 
serving a mercantile customer if they invoke a change of law provision. Therefore, Noble seeks 
clarification upon rehearing that the Commission does not intend that hedge liquidation costs be 
considered penalties that cannot be collected from mercantile retail electric customers if a change of 
law provision is invoked.

ConclusionIII.

Noble intends to participate in the upcoming rulemaking and workshop that has been initiated to 
implement the directions of the Commission. However, Noble does not believe that the current Finding
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and Order will bring certainty to CRES providers or customers, unless it is modified to recognize the 
difference between mercantile and non-mercantile customers and to clarify that penalties do not 
include forward hedge liquidation costs. If the result of this process is that most CRES provider contracts 
now have to incorporate the word "variable" across the top of the document (or worse yet, label it as 
"fixed" and find sneaky ways to imbed pass-throughs), then the opportunity to address the bad actions 
of a single - or very few - entities that caused this problem will go unchanged, with predictable results.

Respectfully submitted.

en L. Petrucci (0046608) 
Vorys, Sater, Seymour and Pease LLP 
52 E. Gay Street 
P.O. Box 1008
Columbus, Ohio 43216-1008 
614-464-5407 
614-719-4793 (fax) 
glpetrucci(5)vorys.com

Gn

Counsel for Noble Americas Energy Solutions LLC
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CERTIFICATE OF SERVICE

The Public Utilities Commission of Ohio's e-filing system will electronically serve notice of the 
filing of this document on the parties referenced on the service list of the docket card who have 
electronically subscribed to the case. In addition, the undersigned certifies that a courtesy copy of the 
foregoing document is also being served (via electronic mail) on the 18*^ day of December 2015 upon all 
persons/entities listed below:

Barbara A. Langhenry
John Mills
Harold Madorsky
City of Cleveland Law Department
601 Lakeside Avenue, City Hall - Room 106
Cleveland, Ohio 44114-1077
blanghenrv(5)citvxleveland.oh.us
imills(5)citv.cleveland.oh.us
hmadorskv@citv.cleveland.oh.us

Keenia Joseph
Christina Gelo
Seth Hopson
Alexander Robinson
North America Power and Gas, LLC
20 Glover Avenue
Norwalk Ct 06851
kioseph(Snapower.com
cgelo(Snapower.com
shopson(5)napower.com
arobinson@napower.com

Colleen L. Mooney
Ohio Partners for Affordable Energy
231 West Lima Street
Findlay, OH 45840
cmoonev(S)ohiopartners.org

Maureen R. Willis
Office of the Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
maureen.willis(5)occ.ohio.gov

David F. Boehm
Michael L. Kurtz
Jody Kyler Cohn
Boehm, Kurtz & Lowery
36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202
dboehm@BKLlawfirm.com
mkurtz@BKLIawfirm.com
ikvlercohn@BKLIawfirm.com

Donald Marshall
Eagle Energy, LLC
4465 Bridgetown Road, Suite 1
Cincinnati OH 45211-4439
eglenrg@aol.com

Judi L. Sobecki
The Dayton Power and Light Company 
1065 Woodman Drive 
Dayton, OH 45432 
iudi.sobecki@aes.com

Craig G. Goodman, Esq.
Stacey Rantala
National Energy Marketers Association 
3333 K Street, NW, Suite 110 
Washington, DC 20007 
cgoodman@energvmarketers.com 
srantala@energvmarketers.com

Kevin Schmidt
88 East Broad Street, Suite 1770 
Columbus, OH 43215 
schmidt@sppgrp.com
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