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City of Toledo,
Complainant,
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FirstEnergy Solutions, Corp.,
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Respondent.

Complaint and Requests for Relief

Including Relief from Termination of Electric Service

Pursuant to Sections 4905 et seq., and 4928 et seg. of the Revised Code, and Rule
4901-9-01(E) of the Ohio Administrative Code, the City of Toledo (“Toledo”) hereby
files this Complaint with the Public Utilities Commission of Ohio against FirstEnergy
Solutions Corporation (“FES”) and seeks the relief set forth herein.

In support of this Complaint, Toledo states as follows:

1. Toledo is a charter municipal corporation duly organized under the laws of the
State of Ohio.

2. FES is an Ohio Corporation located at 341 White Pond Drive, Akron, Ohio 44320.

3. The Commission has jurisdiction over this matter pursuant to R.C. 4905 et seq.,
and R.C. 4928 et seq.

4. Toledo has a contract (“Contract”) to purchase electricity from FES (Exhibit 1).
5. Toledo was a customer of FES in January 2014.

6. On or about March 14, 2014 FES sent Toledo letters indicating that due to
January 2014 being an “extremely cold month” FES was faced with increased
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17.

“ancillary costs” relative to the power it served Toledo (Exhibit 2 is one
example).

These Jetters from FES stated that it would be charging Toledo 1% - 3% of its
annual electric generation expenditure for FES' increased ancillary expenses.

Toledo’s Contract with FES is for fixed price power.

Toledo’s Contract with FES includes a provision, Section 6, making ancillary
services the sole responsibility of FES.

FES claims that it has the right to declare the polar vortex ancillary charge as a
pass through event pursuant to Section 31 of its Contract with Toledo.

Toledo’s Coniract with FES confains at Sections 18 and 28, a dispute resolution
provision whereby Toledo can dispute portions of any invoice.

On April 16, 2014 Toledo, in conjunction with its neighboring communities in the
Northwest Ohio Aggregation Coalition (“NOAC"), sent to FES a letter disputing
the polar vortex ancillary charge relative to NOAC's aggregation participants
(Exhibit 3).

Toledo sent a protest letter to FES on April 23, 2014 disputing the validity of
FES's polar vortex ancillary charge as to Toledo’s municipal accounts (Exhibit 4).

Pursuant to the Commissions April 9, 2014 order seeking written comments on
its Investigation into this polar vortex ancillary charge, Toledo, in conjunction
with NOAC, submitted comments into docket Case no. 14-568-EL~-COL.

On or about June 30 2014 FES sent to multiple Toledo electric accounts invoices
for the polar vortex ancillary charge: the largest single amount owed (as is
presently known) is for Toledo’s water reclamation plant’s account and said
ancillary charge is $20,448.80 (Exhibit 5).

On or about August 12, 2014 the law firm of Ulmer Berne LLP sent to an
accounts clerk, not the undersigned, a response letter (Exhibit 6).

On August 23, 2014 Toledo sent to Ulmer Berne LLP a response reiterating that
it, in good faith, disputed the polar vortex ancillary charge (Exhibit 7).
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On September 30, 2014 Toledo sent to FES another dispute letter, indicating it
disputed the polar vortex ancillary charge but it was paying the remaining,
undisputed portion of the bill (Exhibit 8).

On or about October 6, 2014 FES sent Toledo a cancellation notice indicating that
failure to pay the disputed $20,448.80 within 30 days would result in FES
cancelling Toledo’s service (Exhibit 9).

Toledo has many accounts and many of these are in a similar status to Toledo’s
water reclamation plant but the volume of invoices, bills and notifications is very
large and not attached to this complaint.

Allegations

Toledo incorporates paragraphs 1-20 as if rewritten herein.

Because FES is contractually required to cover Toledo’s ancillary charges
(Contract Section 6) it is without authority to pass those on to Toledo.

Increased ancillary expenses do not qualify as a regulatory pass-through event.

Pursuant to FirstEnergy’s tariff CRES providers supplying SSO generation are
responsible for providing all ancillary services (including costs and expenses
related to the services) unless excepted.

The polar vortex ancillary charge is not excepted in the applicable tariff or SSO
Supply Agreement.

FES discriminatorily waived residential and others’ polar vortex ancillary
charges while choosing to pursue them from certain business and municipal
customers like Toledo.

FES has failed to arrange for Toledo’s dispute to be resolved in violation of its
Contract and basic principles of good faith and fair dealing.

FES' actions constitute unfair, misleading, deceptive or unconscionable acts in
violation of various codes including but not limited to R.C. 4928.08 and OAC
4901:1-21 et seq.

Request for Relief

WHEREFORE, Toledo respectfully requests that the Commission:
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Find that this Complaint sets forth reasonable grounds for complaint.

Issue an Order staying FES from terminating power to Toledo’s accounts
pursuant to OAC 4901-9-01(E).

Issue an Order staying collection of FES’ polar vortex ancillary charge until such
time Case No. 14-568-EL-COl is resolved.

Issue an Order declaring that FES' polar vortex ancillary charges are not
qualifying pass through regulatory events.

Issue an Order declaring that FES is contractually estopped from seeking to malke
Toledo pay FES’ increased ancillary charges.

For an Order seeking reimbursement of any polar vortex charges and late fees
already paid on accident (for example, though automatic bank withdrawal or
similar oversight).

Granting all other relief as may be just and proper.

Respectfully submitted,
Adam W. Loukx, Director of Law .

-

By:

Tesli¢’A. Kovacik {0070157)
420 Madison Ave., Fourth Floor
Toledo, Ohic 43604

leslie kovacik@toledo.ch.gov

Ph: 4192451893

Fax: 4192451853

Counsel for the City of Toledo


mailto:leslie.kovacik@toledo.oh.gov
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ﬁrStEnelgy 341 While Fond Diive
Sololfony oo Akron, Ohfo 44320

Sotutfons .

March 14, 2014

"!llIhhlllﬂll]!l'"m||il|"1||[lllllllfllpl""lp"nllh
Leslic Kovacik

Toledo, City of

Cue Govt Ctr Ste 2120

348 S Erie St

Toledo, OH 436(4-3633

Re: RTO Expense Surcharge
Dear Loslio Kovacil:

Thank you for selecting FirstEneigy Solutions as your electric generation supplier. As you know,
January was an extremely cold month with temperalures reaching record lows, which resulted in a
significant increase in enetgy consumption. Tn fact, PIM Interconnection — the regional transmission
oiganization thal coordinates reliability and the movement of wholesale clectricity in our region —
initiated emergency operations throughout the month of January.

Duting these periods of time, PIM incuired extremely high ancillaty costs to purchase additional
teserve generation needed to keep the bulk electric system reliable throughout these extreme
conditions, These costs and additional charges were, in turn, invoiced by PTM to all suppliers serving

customers throughout the region,

Pursuant to your agreetent with FirstEnergy Solutions, these additional costs and charges are deemed
a “Pass-Through Event.” As a result, the electric generation costs for the month of January for your
accounts served by FirstEnergy Solutions will be adjusted through a charge which will appear as a
separate line item on your bill but will not change your contract price. We anticipale the amount of
the charge to be approximately 1-3 percent of your annual electric generation expenditure. If your
eleciric generation supply charges ate billed by your electric utility, the charge will be reflected in
bills rendcred after June 1, 2014. If your electric generation supply charges are billed directly by
FirstEnergy Solutions, the charge will be reflected in bills rendered after April 15, 2014, The charge
appearing in your bill will be based upon your actual usage for the month of January.

This letter does not reguire you to take any action. This Js simply a notification of this Pass-
Through Event and that the additional costs and charges will be reflecied in future electric bills,

If you have any questions or concetns regarding your charges or this niotice, please feel fiee to visit
our website at www.fes.com/RTOexpenseCl. Thank you once again for selecting FirstEnergy
Solutions. We appreciate your business and look forward to being your electric generation supplier in

the years ahead.
Sincerely,

FitstEnergy Solutions Customei Care



http://ourwebsiteatwww.fes.com/RTOexpenseCL
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JULIA R, BATES

LUCAE COUNTY PROSECUTING ATTORNEY

Lucas CounTy CourRTHOUSE, 700 ADaMs STREET, SUITE 250, ToLEbpo, OMHio 43604-5659
TELEPHONE (419) 243-47G0 7 FAGBIMILE (419) 2{3-4895

‘ April 16, 2014
Via Email or Facsimile and Regular Mail

Ben Rich

Government Aggregation Coordinator
FirstEnergy Solutions Corp,

341 White Porul Drive

Akeon, Ohio 44320
brich@firstenorgycorp.com

First Energy Solutions Cozp,
Attention: Confracts Departiment
341 White Pond

Akron, Ohio 44320

Facsimile: (330) 315-6913

Subjeet: Notics of a Material Breach of Aggregation Supply Contracts

Dear My, Rich and Contracts Administrator;

This Notice of Invoice Dispute is made on behalf of Lucas County, the City of Toledo,
the Village of Ottawa Hills, Lake Township, the City of Perrysburg, the City of Sylvania, the
City of Maumnee, the Village of Watetville, the City of Noxthwood, Perrysburg Township, the
City of Oregon and the Village of Holland, Our communities are all membets of the Northwest
Ohio Aggregation Coalition (NOAC).

Our corumunities each signed a separate but identical contract with FirstBnergy Solutions
(FER) for it to provide electrioc service to ils aggregation members. The contracts consist of the
“Master Agreement to Provide Services to an Apgregated Group” and the “First Amendment to
the Master Agreement to Provide Services to an Agpregation Group.” These are called together,
the “Aggregation Supply Contracts” or “contracts.”

At its website, FES describes that PIM incwured high cost “to purchase generation”
needed in the cold days of January 2014, PIM billed a proportionate shate to FES as it does
every month, FES unilaterally determined that it will “pass thru” these January 2014 generation
costs as a4 Surcharge in to the member residents and small businesses in our aggregation
programs. The Butcharge will be in their May, June and July bills. FES by phone confirmed this
{o our consultant Palmer Energy.

The RTO Expense Surcharge materially violates the fixed pricing term found at current
Attachment A to the Aggregation Supply Coniract. Our Members are to pay a fixed percent off

CIVIL DIVISION CRIMINAL DIVISION FOREGLOSURE UnNT @RAND JURY JUVENILE DIVISION VICTIM WITNESS
419/213-2081 A418/213-4700 419/213-4051 419/213-4702 418/219-6851 H19/213-4501

[
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of the Ohio Public Utilities Commission’s “Price to Compare , . ,_for transmission, generation,

and generation related charpes.” The FES website stales that that the RTO Expenge Surcharge is
a cost “io purchase generation.” Thus FES is improperly trying to doublé bill in raterial breach
of the Aggregation Supply Conlracts.

Our contracts explicitly required FES to p:ovidc cach NOAC commuuity written notice
and 1o engage in an agreed upon process fo determine if this Surcharge was appropriate. These
provisions arc tliete to prolect our people and our businesses ftom unwarranted charges
automatically taken [rom their accounts or hidden deep in an eleciric bill. This process does not
allow FES to unilaterally impose such a Swrcharge. Thus FES nactions materially breached
Paragraphs 2.2 and 2.3 and other provisions of the Aggregation Supply Contract.

Pursuant - to Paragraph 6.2 you are notified that FES is in material breach of the
Aggregation Supply Contracts. Similarly, FES material breached the representations it made to
our Member {liat that they were getling a fixed percentage off the Price to Compare,

This action is necessary to protect the member homeowners, residents and small
businesses in owr aggregations, FES has determined wrongly and improperly to collect millions
of dollars from them their eleetric bills through a RTO Expense Surcharge.

Potential Cure: FES may cure this Material Breach by providing adequatc assurance to
our communities that it will not seek any RTO 'Fxpcnse Surcharge from our Members and that it
will abide by the Aggregation Supply Contract in the future, If FES does not cure, then we
reserve the right to take all appropriate action to include termination of the Aggregation Supply
Contracts and other remedies.

Wiritten Response Required: Pursuant lo Paragraph 6.2, FES has five days to respond in
writing ta this Notice, We await your required wrilten response,

Smcelely, /\%\

K_evm A, Pituch
Assistant Lucas County Prosecuting Aliorney

Ce: NOAC Member Communities
M. Frye, Palmer Encrgy
Thomas Hays
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DEPARTMENT OF LAW
April 23, 2014

FitstEnergy Solutions Corp.
Attn: Contracts Department
VIA FACSIMILE: 3304361903

RE: NOTICE: RTO Expense Surcharge
Dear Firs{Energy Solutions Customer Care:

The City is in receipt of your letter dated March 14, 2014, where you state your
intent to charge the City of Toledo a surcharge for the cold weather we experienced
in January. While you call this surcharge a “Pass-Through-Event” Toledo does not
believe it qualifies as such, We have been advised that PIM did not, in fact, charge
FirstEnergy Solutions any RTO surcharge relative to the cold January.
Accordingly, we dispute your claim to bill the City for 1-3% of our annual electric
generafion expenditure under section 31 of our contract, or any other provision of

our contract.

The contract between our entities anticipates that we will atteémpt to resolve disputes
in writing (and verbally) and in good faith. Therefore, the City, in good faith,
disputes your ability to charge Toledo as you indicated. T would look forward to
any information you have relative to the exact nature of the RTO surcharge your
company received from PIM. Until and unless it can be cleatly proven that the City
has a duty to pay this charge, it will dispute sitch claim, and will withhold, in good
faith, any amounts so claimed to be an RTO surcharge,

7

cc:  Robert R/Reinbolt, Chief of Staff
Adam W. Loukx, Director of Law

/ésligd A. Kovz%'}k

420 Madison Ave., Fowrth Floor
Toledo, OH 43604 U.S.A,
leslie kovacik@toledo.oh.gov
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DEPARTMENT OF LAW
April 23, 2014

FirstEnergy Solutions Corp.
Atin: Contracts Department
VIA FACSIMILE: 3304361903

RE:  NOTICE: RTO Expense Surcharge
Dear FlistBnergy Solutlons Customer Care:

The City js in veceipt of your letter dated Maroh 14, 2014, where you siate your
intent 1o chatge the City of Toledo a surcharge for the cold weather we experienced
in January, While you call this surcharge a “Pass-Through-Event™ Toledo does not
believe it qualifies ag such. We have been advised fhat PIM did not, in fact, charge
FirstEnergy Solutions any RTQ surcharge relative to the cold January.
Accordingly, we disputs yomr claim to bill the City for 1-3% of our annual electric
generation expenditure under section 31 of our contract, or any other provision of
our contract,

The coniract between oir entitics anticlpates that we will attempt to resolve disputes
in writing (aud verbally) and in good faith. Thersfore, the City, in good faith,
disputes your ability to charge Toledo as you indicated. [ would look forward to
any information you have relative to the exaet nature of the RTO surcharge your
company recetved from PIM. Until and unless it can be cleasly proven that the City
hes a duty to pay this chavge, it will dispute such claim, and will withhiold, In good
faith, sy amounts so claimed to be an RTO surehatge.
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FrstEnera)
Solutions o Toleds, City of
3900 N Sarmit St

clo Mike Bchreidah, PE, Project Manager

Toledo, OH'43611-3042

56758115
Jung 30, 2044
Page 1

Account hi:
Biliing Date:

ACCOUNT SUMMARY INFORMATION

Previous Balance
Paynient Received
Adjustments **

Total Balance Fanward
Currenl Usage Charges *
Total Current Charges

$93,977.85
$.93,977.85
($20,648.80)
$20,646.60
$122,021.98
$122,021.98

* Bes "Your Energy Charges” seclion for detalls.

** See "Other Charges and Adlustments” seclions for delalls.
Total Amount Due -

. You have mado the right
chotcel We're glad you
selected FirslEnerg
Solutlons Corp. and will
worlt hard to coritinue te
earn your buskhess.

if you have guestions abaut
this energy bill, please call
us af 888-254-6369 hefore
the duo date, Qur hours are
Bam fo Spm ET Monday
through Friday. You may
also write to us at 347 White
Pond Brive, Rm B2, Akron,
Ohlo 44320,

Past due balatices are
subject to a late payment
chatge of 1.5% per month.
T avold late fees, payment
of the TOTAL AMOUNT DUE
must he recelved in full by
the due date.

Wmﬁﬂa’

:!F 2.0, 60 RT1TO @FMQ" S‘Wﬂ/l’\'wxa'h

Thanks for choosing FirstEnargy Solutlons Corp, as your energy provider t

FesBLsTK

Del:.t:czc'ﬁ h;are and r'eéurn this portlon ;.v]lh chsck-or money order. Do not staple or fold. o

FirstEnergy Sofutions Gorp.
P.O. Box 3622
Aleron, Ohlo 44308-3622

lllllFlh”l|Hll[:ilul"!lmmlullllqllllllulu-]n[l]:"hl |

. _
Toledo, Gily of

% 3800 N SUMMIT ST
S0 MIKE SCHREIDAH, PE, PROJECT MANAGER
TOLEDO OH 43611-3042

310

Aeccount Number 54758115

Due bate

July 30, 2014
Total Due Ww/

$ Lz'z;ozm.ﬁ"
N,

Please write your account number on yotir check or money order
trade payable fo FirstEnargy Solutions Corp.

[0 FORGHANGE OF ADDRESS;
Please check here & complete f|
revarse. Thank Yo,

Amount Enclosed

108000000000005L7581252014073000%4267078
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FirstEnergy

Solutions Accoont no: 56758115
Bifing Date: June 30, 2014
Page 2

GRENERAL INFORMATION

Genevation Gharge: Charges for the production of eleciricity. Gensralfon prices ant charges are set by the electric
grneration supplier (EGS) you have chosen.

Transmission Charge: Charges for moving high voltage elssiricity from a generatlon facility fo the distribution lines
of an cloclile distribition company. The Fedetsl Energy Regulatory Commisslen regulales transmission prices and
services. \

If youhave problems with your energy service of need to report a prablem, please contact your local utility
company.,

Toledo Edisoh

300 Madison Avenue
Toledo, OH 436520001
Telephone: 1-800-447-3333

FlestEnergy Solulons Cofp, does riot handle service outages,
Mali noles snd coprespondence I a separate envelops 1o;
FlrstEnergy Solutions Corp.
Cuslorner Gare A-SPSQ-B3
76 S Main Street
Akron, OH 44308
Mail Payments fo:
FirstEnergy Solutions Corp.

P.0. Bax 3622
Altron, OH 44309-3622

FESSLETK

Change of Address?  Please [l cut and check the box on the reverse slde. Thank You,
New Address

Clty State or Province Zip

Work Phone{ } - Home Phone{ )




oy .

FrstEnergy

Solutfons Account no:

Billlng Date:
YOUR ENERGY CHARGES

3800 N SUNIMIT ST, TOLEDO OH

FirstEnergy Solutions Corp.
Elecitic Service
MirH685934319 Toledo Edlson

Servics Perlod May 15, 2014 o June 13, 2014,
Setvice Perfod May 15, 2014 {o June 13, 2014 ~ Derived from Inferval usage.

Off Pealc

1,400,894 kWh On Peak@$0.0455/kWh Generation

1,566,417.6 KWh OfFf Peaki@$0.034/4Wh Generalfon

Capacily - 4.306926 MW @ $26.449935 par day for 17 days

Gapacity - 1.926797 MW @ $128.300056 per day for 13 days
Current Actual Usaga Chatges

FirstEneray Solutions Corp.
Other Charges and Adjustmeits

RTCQ Expanse Surcharge

Current Other Charges and Adjustments’

TOTAL ENERGY CHARGES FOR UTIL#08007884152250029571

i

56768115
June 30, 2014
Page 3

UTIL# 08007884152250029571

1,666417.6 kWh

$63,465.03
$53,258.20
$2,083.04

$3,216.7 "
A 5122,021.98
$20,648.80 )
$20,048.80

$ B70.78
& 122,020.48

FESBLOTK
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LAURA MCBRIDE

direct 216.583.7034
direct fax 216.583.7035
Imcbride@ulmer.com

August 12, 2014

VIA EMAIL AND REGULAR MAIL

Justice Tsenuokpor

Accounts Division

City of Toledo

3900 N. Summit Street

Toledo, Ohio 43611
Justice.Tsenuokpor{@toledo.oh.gov

Re:  Dispute of RTO Expense Surcharge Notice
Dear Mr. Tsenuokpor:

This firm has been retained to represent FirstEnergy Solutions Corp. (“FES™) in
connection with your e-mail on behalf of the City of Toledo (“Toledo™) regarding its contract
with FES (the “Agrecment”). Please direct any future correspondence regarding this dispute to
me.

The RTO Expense Surcharge relates to recent extraordinary weather conditions
that caused severe strain on the grid. PIM Interconnection, LL.C (“PIM”), among other things,
declared cight Maximum Emergency Generation Alerts during January 2014, compared with
zero alerts during the prior three winters. PJM’s emergency actions caused ancillary charges to
significantly exceed historical levels. For example, the total PIM charges for Operating
Reserves, Synchronous Reserves, Day Ahead Scheduling Reserves and Regulation for January
2014 exceeded the total level of these PIM charges for all of 2013. As a result of these
extraordinary conditions and charges, FES provided customers with notice that the RTO Expense
Surcharge would be imposed in the next few months once final charges were determined.

Toledo must pay the RTO Expense Surcharge because it qualifies as a Pass-
Through Event pursuant to paragraphs 6, 31, and 32 of the Agreement. Paragraph 6 of the
Agreement makes clear that changes to charges relating to any existing Electric Supply
components are addressed in and subject to paragraphs 31 and 32 of the Agreement. Paragraph
31 of the Agreement provides that a “Pass-Through Event” occurs when “any regional
transmission organization” imposes on FES “new or additional charges or requirements.” PJM is
a regional transmission organization and the RTO Expense Surcharge is in addition to typical
PIM charges and is directly applicable by load ratio to Toledo’s electric usage. The
extraordinary and unforeseeable PJM charges related to the unprecedented actions it took to

SKYLIGHT OFFICE TOWER
1660 WEST 2ND STREET, SUITE 1100 firm fox internet
CLEVELAND, QHIO 44113-1448 216.583.7000 216.583,7001 www.uimer.com

CLEVELAND COLUMBUS CINCINNATI CHICABD


http://fax216.583.7035
mailto:lmcbride@ulmer.com
http://www.ulmer.com
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ATTORNEYS

ulmer l berne

I. Tsenuckpor
August 12, 2014
Page 2

maintain reliability in the face of extreme cold clearly fit the criteria of a Pass-Through Event
under the Agreement. Toledo and FES agreed that FES may pass through the additional cost of
such Pass-Through Events.

Under paragraph 18 of the Agreement, Toledo is obligated to pay the undisputed
portion of FES invoices in a timely manner. Moreover, invoice disputes under the Agreement
must be in good faith. Given the plain meaning of paragraphs 6, 31, and 32 of the Agreement
and the circumstances under which FES is exercising its rights under those provisions, Toledo’s
ability to dispute the RTO Expense Surcharge in good faith is questionable. FES reserves any
and all available remedies if Toledo fails to pay the invoice in full in a timely manner.

If you have any further questions or concerns, please feel free to contact me.

Very truly yours,

e ¢ | Brde

Laura McBride

cc:  City of Toledo — attn: Chris Middlebrough
3900 N. Summit St.
Toledo, OH 43611
Mark A. Hayden
Brian Knipe
Jacob McDermott
Christine Weber

2104895.v1
29414.00058
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CITY OF TOLEDO

DEPARTMENT OF LAW

ADAM W, LOUKX,
DIRECTOR.
August 13, 2014
Laura McBride

1660 West 2nd Street, Suite 1100
Cleveland, Ohio 44113-1448
VIA EMAIL: Imcbride@ulmer.com

RE:  Dispute of RTO Expense Surcharge
Dear Ms. McBride:

I received a copy of your letter dated August 12, 2014 to Toledo employee Justice Tsenuokpor.
Toledo’s Law Department was unaware Mr. Tsenuokpor sent any communication to FirstEnergy
Solutions regarding the RTO expense but please know that all future correspondence on this matter

should be directed to me.

FirstEnergy Solutions’ customer care center sent me a letter dated March 14 indicating its intent to
charge the polar vortex charge to the City based on June’s power usage. Iresponded to FirstEnergy
Solutions’ customer care center’s letter on April 23, 2014. Additionally, the City of Toledo contested
this charge to its aggregation participants along with the rest of the communities in the Northwest
Ohio Aggregation Coalition on April 16, 2014. All are attached.

The City of Toledo has intervened in the Commission ordered investigation into the legality of your
client’s RTO charge, Case No. 14-568-EL-COI, and continues to maintain that there is no authority for
said charge, nor is this a valid Pass-Through Event. Accordingly, Toledo will not, in good faith, be
paying FirstEnergy Solutions” polar vortex charge.

Sincerely,

Digirafly slgned by Leslie A Kovacik
]_eshe A KO N k DN: :n:LaxlIgA.Kmdk,osCllyosfnToiEdn,
ou=Department of Law, emall=laslle.
* Vac[ kovaclk@tolado.oh.gov, =US
«F  Datez2014.00.13 08:3328 -04'00"

Leslie A. Kovacik

cc: Robert R. Reinbolt, Chief of Staff
Adam W. Loukx, Director of Law

CITY OF TOLEDO DEPARTMENT OF LAW
420 Madison Avenue, Fourth Floor
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JULIA R, BATES

LUCAS COUNTY PROSEGUTING ATTORNEY

Lucas CouNTy CourRTHOUSE, 700 Apams STREET. SUITE 250, TolEpo, OHIO 43604-5859
TELEPHONE {419) 214-4760 / FAGSIVMILE (418) 213-4555

April 16, 2014
Via Email or Facsimile and Regular Mail

Ben Rich

Government Aggregation Coordinator
FirstBuergy Solutions Corp.

341 White Pond Drive

Akron, Ohio 44320
brich@firstenergycoip.com

First Energy Solutions Cozp,
Attertion: Confracts Depariment
341 White Pond

Akron, Ohio 44320

Facsimile: (330) 315-6913

Subject: Notice of a Material Breach of Aggregation Supply Contracts

Dear Mt Rich and Contracts Administeator;

This Notice of Invoice Dispute is made on behalf of Lucas County, the City of Toledo,
the Village of Ottawa Hills, Lake Township, the City of Perrysburg, the City of Sylvania, the
City of Maumnee, the Villags of Waterville, the City of Northwood, Perrysburg Township, the
City of Oregon and the Village of Holland. Our commmunities are all members of the Northwest

Ohio Aggregation Coalition (NOAC).

Our cornmunities each signed a separate but identical contract with FirstEnergy Solutions
(FER) for it to provide eleciric service to its aggrepation members. The contracts consist of the
“Master Agreement to Provide Services to an Aggregated Group” and the “First Amendment to
the Master Agreement to Provide Services to an Agpregation Group.” These arte called together,
the “Aggregation Supply Contracts” or “contracis.”

At its website, FES describes that FIM inocurred high cost “to purchase generation”
needed in the cold days of January 2014. PIM billed a pioportionate share to FES as it does
every month, FES unilaterally determined that it will “pass thru” these January 2014 generation
costs ag a Surcharge in fo the member residents and small businesses in our aggregation
programs. The Surcharge will be in their May, June and July bills. FES by plione confirmed this
to our consultant Palmer Energy.

The RTOQ Expense Surcharge materially viclates the fixed pricing term fonnd at cutient
Attachment A to the Aggregation Supply Contract. Our Members are to pay a fixed percent off

CIVIL DIVISION GRIMINAL DIVISION FORECLOSURE UNIT BRAND JURY JUVENILE DIVISION VIGTIM WITNESS
419/213-2001 419/213-4700 419/213-4061 419/218-4702 419/218-6051 419/213-4501
a0



of the Ohio Pubfic Utilities Conunission’s “Price fo Compate . ., _for transmission, gericration,
and generation related charpes.” ‘The FES websile states that that the RTO Expense Surcharge is
a cost “to purchiase generation.” Thus FES is impropetly trying to double bill in material breach
of the Aggregation Supply Contracts,

Our contracts explicitly required FES to provide cach NOAC community written notice
and to cngage in an agreed upon process to determine il this Surcharge was appropriate. These
provisions dre tliete to protect our people and our businesses from unwarranted charges
automatically taken from their accounts or hidden deep in an electric bill. This process does not
allow FES to unilaterally impose such a Surcharge. Thus FES actions matctially breached
Paragraphs 2.2 and 2.3 and other provisions of the Aggregation Supply Contract.

Pursuant to Paragraph 6.2 you are nofified that FES is in material breach of the
Aggregation Supply Contracts. Similarly, FES material breached the representations it made to
our Member that that they were getting a fixed percentage off the Price to Compare.

This action is necessary to protect the member homeowners, residents and small
businesses in our agygregations. FES has determined wrongly and improperly to collect millions
of dollars from them their electric bills through a RTO Expense Surcharge.

Potential Cure: FES may cure this Material Breach by providing adequate assurance {o
owr coinimunities that it will not seek any RTO Expense Surcharge from our Members and that it
will abide by the Aggregation Supply Contract in the future. If FES does not cure, then we
reserve the right to take all appropriate action to include termination of the Aggregation Supply
Coniracts and other remedies.

Written Response Required: Pursuant to Paragraph 6.2, FES has five days to respond in
writing to this Notice, We await your required wrilten response,

Sinceiely,

or_rett—

Kevin A. Pituch
Assistant Lucas County Prosecuting Atforney

Cec: NOAC Member Conimunities
M. Frye, Palnier Encrgy
Thomas Hays
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CITY OF TOLEDO

DEPARTMENT OF LAW
April 23, 2014

FirstEnergy Solutions Corp.
Atin: Conttacts Department
VIA FACSIMILE: 3304361903

RE: NOTICE: RTO Expense Surcharge
Dear FirstEnergy Solutions Customer Care:

The City is in receipt of your letter dated March 14, 2014, where you state your
intent to charge the City of Toledo a surcharge for the cold weather we experienced
in January. While you cail this surcharge a “Pass-Through-Event” Toledo does not
believe it qualifies as such. We have been advised that PTM did not, in fact, charge
FirstEnergy Solutions any RTO surcharge r1elative to the cold January.
Accordingly, we dispute your claim to bill the City for 1-3% of our annual electric
generation expenditure under section 31 of our contract, or any other provision of
ous contract.

The contract between our entities anticipates that we will attempt to resolve disputes
in writing (and veibally) and in good faith. Therefore, the City, in good faith,
disputes your ability to charge Toledo as you indicated. I would look forward to
any information you have relative to the exact nature of the RTO surcharge your
company received from PJM. Until and unless it can be clearly proven that the City
has a duty to pay this charge, it will dispute such claim, and will withhold, in good
faith, any amounts so claimed to be an RTO surcharge.

______

éslid A. Kova }3
cc:  Robert R/Reinbolt, Chief of Staff
Adam W. Loukx, Director of Law

420 Madison Ave., Fourth Floor
Toledo, OH 43604 U.S.A.
leslie. kovacik@toledo.oh.gov
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FirstEnergy Solutions Corp.
Atin: Coniracts Department
VIA FACSIMILE: 3304361903

RE: NOTICE: RTO Expense Surcharge
Dear FirstBnergy Solutions Customer Care:

The City is in receipt of your letter dated March 14, 2014, where you state your
intent to eharge the City of Toledo a surcharge for the cold weather we expexienced
in January, While you call this surcharge 2 “Pass«Through-Event” Toledo does not
believe it qualifies as such. We have been advised that PIM did not, in fact, charge
FirstEnergy Selutions any RTO surcharge relative fo the cold T anuary,
Accordingly, we dispute your claim to bill the City for 1-3% of our annual electric
generation expenditure under sestion 31 of our confract, or any other provision of
ou contract,

The contract between vur entitics anticipates that we will attempt to resolve disputes
in writing (and verbally) and in good faith. Therefore, the City, ju good faith,
dispn‘ztes your ability to charge Toledo as you indicated, T would look forward fo
any information you have telative to the exact nature of the RTQ swcharge your
company received from PIM. Until and unless # ¢an be clearly proven that the City
has a duty to pay this chavge, it will dispute such claim, and will withhold, 1n good
faith, any amounts so claimed to be an RTO surcharge,




FirsiEnergy e

Solutlons

March 14, 2014

gl e peo g s g o g ) e oy
Leslie Kovacik

Toleda, City of

One Govt Cir Ste 2120

348 8 Erie St

Toledo, OH 43604-8633

Re: RTO Expense Surcharge

Dear Leslie Kovacik;

Thank you for selecting FirstEnergy Solutions as your electric generation supplier. As you know,
January was an extremely cold month with temperatures reaching record lows, which resulted in a
significant increase in energy consumption. In fact, PJM Interconnection — the regional transmisston
organization that coordinates reliability and the movement of wholesale electricity in our region —
initiated emergency operations throughout the month of January.

During these petiods of time, PIM incurred extremely high ancillary costs to purchase additional
reserve generation needed to keep the bulk electric system reliable throughout these extreme
conditions, These costs and additional charges were, in turn, itvoiced by PIM to all suppliers serving
customers throughout the region.,

Pursuant to your agreement with FirstEnergy Solutions, these additional costs and charges are deemed
a “Pass-Through Event.” As a result, the electric generation costs for the month of January for your
accounts served by FirstEnergy Solutions will be adjusted through a charge which will appear as a.
separate line itern on your bill but will not change your confract price. We anticipate the amount of
the charge to be approximately 1-3 percent of your annual electric generation expenditure. If your
elegiric generation supply charges are billed by your electric utility, the charge will be reflected in
bills rendered after June 1, 2014. If your electric generation supply charges are billed ditectly by
FitstEnergy Solutions, the charge wilf be reflected in bills rendered after April 15, 2014. The charge
appearing in your bill will be based upon your actual usage for the month of January.

This letter does not require you to take any action. This is simply a notification of this Pass-
Throngh Event and that the additional costs and charges will be reflected in futare electric bills.

If you have any questions or concerns regarding your charges or this notice, please feel free to visit
our website af www.fes.com/RTOexpenseCl. Thank you once again for selecting FirstEnergy
Solutions. We appreciate your business and look forward to being your electric generation supplier in
the years ahead.

Sincerely,

FirstEnergy Solutions Customer Care



http://www.fes.com/RTOexpenseCI
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CITY OF TOLEDO

DEPARTMENT OF PUBLIC UTILITIES
September 30, 2014

FirstEnergy Solutions Corp.
Customer Care A-SPSQ-B3
76 S. Main Street

Akron, Ohio 44308

RE: Account # 56758115
RTO Expense Surcharge Dispute

Dear Sit/Madam:

As you will recall, FirstEnergy Solutions Inc., sent Toledo a letter on March 14, 2014
indicating it was going fo be charging its customers for the polar vortex event this past
January. The letter claimed this was a “Pass-Through-Event.” The City responded on
April 23, 2014 indicating it disputed the charge and that Toledo would not be paying said

charge.,

Please be advised that the City of Toledo received its June electric bill for the Division of
Water Reclamation on July 3, 2014, It contained a line item for an RTO surcharge that
the City disputes as a PUCO-approved charge. The City processed the June bill for a
payment in the amount of $122,021.98 for the above-referenced account. This amount
represents the total bill minus the $20,648.80 disputed “polar vortex® charge.

Sincegely,
4/2 4

EdwaldA Mo 1e
Director

EAM/mjs

Enclosures:  Copy of June Electiic Bill
FES Letter Dated 3/14/14
City Letter Dated 4/23/14

cc: Alan Ruffell, Plant Administrator
Michael Schreidah, Project Mariager

Leslie Kovacik, Senior Attorney
(First Encrny 093¢ Iciter)
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Solutions

. Yout have mado the right
" cholcel We're glad you
selectod FlrstEnerg
Solutions Corp. and will
watl hard to coritinue fo
earn-your business.

If you have questlons about
this energy hill, pleaso call
us at 888-254-6368 hefora
the due date, Our hours are
&a4m to Spm ET Monday
through Friday. You may
also wrlte to us at 341 White
Pond Drive, Rm B2, Akron,
Ohio' 44320,

Past due balances are
snubject to a late payment
chargs of 1.5% per month,
To avold {ate fees, payment
of the TOTAL AMOUNT DUE
must be received In full by
the due date.

FlvstEnargy SOlu{ions Gorp.
P.O.Box 3
Alron, Dhio 44309 3622

I'l'i'l"""l'l']l'l'lf'"l'!bllll'""'l‘l"li"'".l'l“’IIII'

Toleds, City of

3900 N Sarfymit St

¢lo Mike Sehreidah, PE, Project Manager
Toledo, OH 436113042

ACCOUNT SUMMARY INFORMATION

Previotis Balance
Payment Recelved
Adjustments **
Totaf Balance Forward
Curtenl Usage Charges *
Total Currenl Charges
* Ses "Your Energy Charges” seclion for delalls.

** See "Other Charges and Adjusiments” seclfons for telalls.

Total Amount Due *

567581156
Jung 30, 2014
Page 1

Accolnt hot
Billing Date:

$93,977.85
$-93,977.85

”(“ 20,648.40 3
$20,648.80
$122,021.98
$122,021.98

%ﬁwﬁ’
F1z22,0219%

-‘-‘F 2.0, 6 %0 &TO 6)(39-&(\5{, S\"\({‘{}}f\({/\g’ a

Thanks for choosing FirsiEnergy Sclutlons Corp. as your energy provider

FESBLETK

Dé}'ac>}1 here and refurn this potﬂon ;ﬂﬁ!‘l ch'eck-or money order. Do not stapls or fold,

Account Number

Pue Date
Tofal Dua

Amount Enclosed

56758115
July 30, 2074
§ 122,021.9%

Please wrile your accotnt number on your gheck or money order
fnade payable to FlrstEnergy Solutions Corp.

340 [0 FORGHANGE OF ADDRESS:

CiEYad
5 Toledo, le.x’lof
3000 N SUMMIT S
CIO MIKE SCHREIDAH PE PROJECT MANAGER
TOLEDO OH 43611-3

100000000000005075811520L407300024257078

Please check here & complate f n
rovarse. Thank Youl,




FirstEnergy

Solutions Actount no: 56758115
Bllling Date: June 30, 2014
Page 2

GENERAL INFORMATION

Generation Chatrge: Charges for the productlon of electrlcily. Generation pilces and charges are sef by he electidc
generation supnller (EGS) you have chosen,

Transmlssion Charge: Charges for moving high voltage electriclty from a generation fagllity fo the distribution nes
of arll clactrle distrbution campany. The Federal Energy Regulatory Commisslon regulates transmission prices and
sarvices. k

If you hiave problems witl your enargy service or nead to report a problem, pleasa contact your local utility
company.

Toledo Edison
300 Madison Avenus
Toledo, OH 436520001
Telephone: 1-800-447-3333
FlrsiEnergy Soluifons Corp. does not hatdio service outages,
Mail notes and cooraspandence In a separate envelope lo;
FirstEnergy Solutions Carp.
Cusloiner Care A-SPSQ-B3
76 8 Maln Strest
Akron, OH 44308
Mail Payinents to:
FirstEnergy Solutfons Corp.

PO, Box 3622
Alron, OH 443093622

FESBLSTK

Change of Address? Please fill out and check the box on the reverse side. Thank Yo,
New Address

Clty State or Province Zip

Work Phone{ ) - Home Phone( }
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FrslEnergy
Solutlons = Accourit not 56765115
Billing bate: June 30, 2014
Page 3
YOUR ENERGY CHARGES
[
3900 N SUMMIT ST, TOLEDO OH UTIL# 08007884152250029571
FirstEnergy Solutions Corp.
Electvic Service
Mir. /685634310 ) Toledo Edison o .
Seivice Period May 15, 2014 to June 13, 2044, Off Pealc  1,666,417.6 kWh
Seivlce Perlod May 15, 2014 to June 13, 2014 - Derlved fron Inferval usags.
1,400,594 K\Wh On Peak@$0.0453/Wh Generafion $63,485.03
1,566,417.6 [Wh Off Peaki@$0.034/kWh Generatlion $53,258.20
Capacily - 4306928 MW @ $20.449935 per day for 17 days $2,083.04

Capacity - 1.926797 MW @ $128.380056 per day for 13 days $3,216.7 —
Current Actual Usage Gharges $122,021.98

FirstEnergy Solutions Corp.
Other Charges and Adjustmentis

RTO Expense Surcharge .’;}20,64&80 3
Current Other Chatges and Adjustments ¥ 20,848.80
TOTAL ENERGY CHARGES FOR UTIL#08007884152250029571 $ 1427670.78
& 122,02098

FESBLSTK
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CITY OF TOLEDO

DEPARTMENT OF LAW
April 23, 2014

FirstEnergy Solutions Corp.
Attn: Contracts Department
VIA FACSIMILE: 3304361903

RE: NOTICE: RTO Expense Surcharge
Dear FirstEnergy Solutions Customer Care:

The City is in receipt of your letter dated March 14, 2014, where you state your
intent to charge the City of Toledo a surcharge for the cold weather we experienced
in January. While you call this surcharge a “Pass-Through-Event” Toledo does not
believe it qualifies as such. We have been advised that PIM did not, in fact, charge
FirstEnergy Solutions any RTO surcharge relative to the cold January.
Accordingly, we dispute your claim to bill the City for 1-3% of our annual electric
generation expenditure under section 31 of our confract, or any other provision of
our confract.

The contract between our entities anticipates that we will attempt to resolve disputes
in writing (and verbally) and in good faith. Therefore, the City, in good faith,
disputes your ability to charge Toledo as you indicated. I would look forward to
any information you have relative to the exact nature of the RTO surcharge your
company received from PJM. Until and unless it can be clearly proven that the City
has a duty to pay this charge, it will dispute such claim, and will withhold, in good
faith, any amounts so claimed to be an RTO surcharge. .

eslid A. Kova)\'?
cc: Robert R/Reinbolt, Chief of Staff
Adam W. Loukx, Director of Law

420 Madison Ave., Fourth Floor
Toledo, OH 43604 U.S.A.
leslie kovacik@toledo.oh.gov
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F"'StEnergy 341 White Pond Drive

Akron, Ohio 44320
Solutions

March 14, 2014

lllllll'IIIIII‘IlllllllllliIlllllll[]ll]ll'lll!ll[llllllll]llllll
Leslic Kovacik

Toledo, City of

One Govt Ctr Ste 2120

348 S Erje St

Toledo, OH 43604-8633

Re: RTO Expense Surcharge

Dear Leslie Kovacik;

Thank you for selecting FirstEnergy Solutions as your electric generation supplier. As you know,
January was an extremely cold month with temperatures reaching record lows, which resulted in a
significant increase in energy consumption. In fact, PJM Interconnection — the regional transmission
organization that coordinates reliability and the movement of wholesale electricity in our region —
initfated emergency operations throughout the month of January.

During these periods of time, PJM incurred extremely high ancillary costs to purchase additional
reserve generation needed to keep the bulk electric system reliable throughout these extreme
conditions. These costs and additional charges were, in turn, invoiced by PIM to all suppliers serving
customers throughout the region.

Pursuant to your agreement with FirstEnergy Solutions, these additional costs and charges are deemed
a “Pass-Through Event.” As a result, the electric generation costs for the month of January for your
accounts served by FirstEnergy Solutions will be adjusted through a charge which will appear as a
separate line item on your bill but will not change your contract price. We anticipate the amount of
the charge to be approximately 1-3 percent of your annual eleciric generation expenditure. If your
electric generation supply charges are billed by your electric utility, the charge will be reflected in
bills rendered after June 1, 2014. If your electric generation supply charges are billed directly by
FirstEnergy Solutions, the charge will be reflected in bills rendered after April 15, 2014. The charge
appearing in your bill will be based upon your actual usage for the month of January.

This letter does not require you to take any action. This is simply a notification of this Pass-
Through Event and that the additional costs and charges will be reflected in future electric bills.

If you have any questions or concerns regarding your charges or this notice, please feel free to visit
our website at www.fes.com/RTOexpenseCl. Thank you once again for selecting FirstEnergy
Solutions. We appreciate your business and look forward to being your electric generation supplier in
the years ahead.

Sincerely,

FirstEnergy Solutions Customer Care


http://viTvw.fes.com/RTOexpenseCI

EXHIBIT 9
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- Billing Date . : . © Cusl 1A EN : P
HrstEnergy 100672014 20078847 52 10f2

080078841 52250029571
Solutions
. Service Address
Shron, o813 3500 SUNMIT ST RTO Expense

TOLEDO, OH 43611 Surcharge Invoice

TAKE ACTION IMMEDIATEL_Y
RTO Expense Surcharge

$ 20,648.80

RE: Customer / Account Number 080078841522500295711
Dear Customer, . .

The Past Due Amount shown above reflects charges for your account's RTO Expense Surcharge, which is
authorized under the terms of your Agreement with FirstEnergy Solutions Corp. if you do not pay the past-due
balance, you will be in breach of your Agreement for failure {o pay amounts when due,

If fult payment of the Past Due Amount is not received within 30 days, collections activity will be initiated. Per the
Agreement, you will be obligated to pay all costs,including late charges, on the Past Due Amount as a result of your
default.

-In addition, if the account is active, your service with FirstEnergy Solutions will be cancelled — subject to the local
distribution company rufes and regulations — and returned toe your utility’s defauit service:You will-continueg to be
responsible for paying for service delivered up to and including the effective termination date. You also will be
obligated per ihe Agreement to pay all costs associated with early fermination as a resuit of your default. .

For more information about the RTO Expense Surcharge, you can visit fes.com/RTOexpenseCl or call FirstEneray
Solutions at 1-888-809-8436, weekdays between 8 a.m. and 5 p.m.

Detach and refurn bottom portion with payment.

-t

Service Address| customer f Account No. -
FirslEnergy 525932, e 22 3900 N SUMMIT ST l 08007884152250029571
Sotutfons . TOLEDO, OH 43611" agps 58758115
Due Date | Biing Date Total Amount Due
11/05/2014 | 10/06/2014 $ 20,648.80

$LILL LI L

g g o] bty gt )

*UAUTGHSCH 3-DIGIT 434 G 14 P 17 4493 1 AT 0403 4493 Please write your account number on your check or money
%E‘é gFS i MIR}IEIDgT order made payable to FirstEnergy Solutions Corp,
C/O MIKE SCHREIDAH, PE, PROJECT MANAGER

TOLEDO OH 43611-3042

kDREO00000O000NS6L?55215201410BL00020L4860
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Billing Date ) " Account No. - ’ ‘
10/06/2014 08007884152250029571

" Page

20f2

FirstEnergy

Sefuttons

How {0 Reach'us...
Office Hours...

Monday through Friday
860 a.m, EST - 5:00 pm, EST

For more information regarding the

surcharge please visit

wiw fes.com/RTOexpenseCl. You may
- also-gall-us ot 4-888-809-8436 orwrite {o |-

us at: 341 White Pond Drive, Rm B2

Akron, Ohio 44320.

Detach and return bottom portion with payment.

Address Information Changes

PLACE THIS STUB SO THAT THE

New Address: PAYMENT ENVELOPE.

City: State: Zip: V

Work Phone: { }

Home Phone: { ) g TV B SRR TU TR LR T

FlrstEnerQy Solutions
PO BOX 3622 ,
AKRON OH 44309-3622
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