BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO

ORWELL NATURAL GAS COMPANY,
CASE NO. 14-1654-GA-CSS
Complainant,
CASE NO. 15-637-GA-CSS
V.

ORWELL-TRUMBULL PIPELINE
COMPANY, LLC,

Respondent.

ORWELL-TRUMBULL PIPELINE COMPANY, LLC’S
REQUEST FOR CERTIFICATION AND APPLICATION FOR REVIEW OF AN
INTERLOCUTORY APPEAL OF THE ATTONREY EXAMINER’S ORAL RULING

Pursuant to Ohio Administrative Code Rue 4901-1-15, Respondent Orwell-Trumbull
Pipeline Company, LLC (“OTP”), by and through counsel, requests that an Interlocutory Appeal
be certified arising from the Attorney Examiner’s oral ruling on November 3, 2015 denying
OTP’s motion to stay the hearing in these matters until the pending arbitration between OTP and
Orwell Natural Gas Company (“ONG™) has been completed (the “Ruling”).> OTP further
requests that the Public Utilities Commission of Ohio (the “Commission”) reverse the Attorney
Examiner’s ruling and stay all proceedings in these cases until the arbitration has been
completed. The pending arbitration, to the American Arbitration Association, was requested on
March 12, 2015 by OTP pursuant to clause 7.6 (“Arbitration Provision)” of the contract entered

into by ONG and OTP on July 1, 2008 (2008 Contract”). The Commission approved the 2008

! Pursuant to Rule 4901-1-15(C), the portion of the record containing the Attorney Examiner’s November 3, 2015
ruling is not yet available (Attorney Examiner stated that transcript of hearing would be available on November 18,
2015), but the ruling is described with particularity in this filing. OTP will file the portion of the record containing
the Attorney Examiner’s decision as a supplement to this filing when it becomes available.



Contract, including the Arbitration Provision, by an Entry dated December 19, 2008, in Case No.
08-1244-PL-AEC.

As demonstrated in the attached Memorandum in Support, the ruling in question presents
novel questions of law and policy to the Commission. An immediate determination by the
Commission is necessary to prevent the likelihood of undue prejudice to OTP and expense to all

parties, should the Commission ultimately reverse the ruling in question.

Respectfully submitted,

/s/ Michael D. Dortch
Michael D. Dortch (0043897)
Justin M. Dortch (00900048)
KRAVITZ, BROWN, & DORTCH, LLC
65 East State Street, Suite 200
Columbus, Ohio 43215
Phone (614) 464-2000
Fax: (614) 464-2002
E-mail: mdortch@kravitzllc.com
jdortch@Xkravitzllc.com

Attorneys for Respondent
ORWELL TRUMBULL
PIPELINE COMPANY, LLC
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CERTIFICATE OF SERVICE

The PUCO?’s e-filing system will serve notice of this filing upon counsel for the for the
Complainant, the Ohio Consumers’ Council, and the Staff of the Public Utilities Commission of
Ohio.

Further, | hereby certify that a true and accurate copy of the foregoing was served upon
counsel for the Complainant, the Ohio Consumers’ Council, and the Staff of the Public Utilities
Commission this November 9, 2015, by electronic mail:

Gina M. Piacentino, Esqg.

Weldele & Piacentino Law Group

88 East Broad Street, Suite 1560
Columbus, OH 43215

Email: gpiacentino@wp-lawgroup.com

Joseph Serio

Michael Schuler

Ajay Kumar

The Ohio Consumers’ Counsel
10 West Broad Street

Suite 1800

Columbus, Ohio 43215
Joseph.Serio@occ.ohio.gov
Michael.Schuler@occ.ohio.gov
Ajay.Kumar@occ.ohio.gov

Werner Margard (0024858)

Katie Johnson (0091064)

The Office of the Ohio Attorney General
Public Utilities Section

180 East Broad Street, 6™ Floor
Columbus, Ohio 43215
Werner.margard@puc.state.oh.us
Katie.johnson@puc.state.oh.us

/s/ Michael D. Dortch
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BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO

ORWELL NATURAL GAS COMPANY,
CASE NO. 14-1654-GA-CSS
Complainant,
CASE NO. 15-637-GA-CSS
V.

ORWELL-TRUMBULL PIPELINE
COMPANY, LLC,

Respondent.

MEMORANDUM IN SUPORT OF
ORWELL-TRUMBULL PIPELINE COMPANY, LLC’S
REQUEST FOR CERTIFICATION AND APPLICATION FOR REVIEW OF AN
INTERLOCUTORY APPEAL OF THE ATTONREY EXAMINER’S ORAL RULING

Respondent Orwell-Trumbull Pipeline Company, LLC (“OTP”) seeks the certification of
an interlocutory appeal from, and the reversal of, the Attorney Examiner’s November 3, 2015,
ruling (the Ruling)® on an oral motion presented at the outset of the hearing in this matter. The
motion asked the Public Utilities Commission of Ohio (the “Commission”) to enforce an
arbitration provision contained within a contract previously approved by this Commission? by
staying the hearing in this case pending arbitration between OTP and ONG, and by issuing an
Order directing the parties to arbitrate their disputes. The Ruling denied that motion.

OTP respectfully suggests that the Ruling contravenes the public policy of Ohio by: (a)

failing to encourage the use of arbitration to settle disputes; (b) failing to enforce an arbitration

! pursuant to Rule 4901-1-15(C), the portion of the record containing the Attorney Examiner’s November 3, 2015
ruling is not yet available (Attorney Examiner stated that transcript of hearing would be available on November 18,
2015), but the ruling is described with particularity in this filing. OTP will file the portion of the record containing
the Attorney Examiner’s decision as a supplement to this filing when it becomes available.

2 This Commission approved the contract between OTP and Orwell Natural Gas Company (“ONG”) entered into on
July 1, 2008 (“2008 Contract™), including, clause 7.6 (“Arbitration Provision™), by Entry dated December 19, 2008,
in Case No. 08-1244-PL-AEC.



provision contained within a contract, and (c) failing to enforce the unambiguous terms of
contract as written. In addition, the ruling threatens to undermine public confidence in contracts

approved by the Commission.

l. STANDARD OF REVIEW

Ohio Administrative Code Rule 4901-1-15(B) permits an Attorney Examiner to certify an
interlocutory appeal at the request of a party adversely affected by an oral ruling upon a finding
that: (a) the appeal presents a new or novel question of law or policy; and (b) an immediate
determination by the Commission is necessary to avoid the likelihood of undue prejudice or
expense to one or more of the parties, should the Commission ultimately reverse the ruling in
question.

Because the Ruling presents new or novel questions of law or policy, because the Ruling
would deny OTP a contractual right, and because the Ruling imposes unnecessary — and
therefore undue — expense upon all parties, an interlocutory appeal should be certified and the

Commission should reverse the Ruling.

1. THE APPLICABLE LAW OF OHIO FAVORS ARBITRATION.
Arbitration has long been favored in the law, generally, and by Ohio’s courts,
specifically. Hayes v. The Oakridge Home, 2009-Ohio-2054, 115, 122 Ohio St. 3d 63, 908
N.E.2d 408. See also, Findlay City School Dist. Bd. of Edn. v. Findlay Edn. Assn. (1990), 49
Ohio St.3d 129, 551 N.E.2d 186; and Mahoning Cty. Bd. of Mental Retardation v. Mahoning

Cty. TMR Edn. Assn. (1986), 22 Ohio St.3d 80, 22 OBR 95, 488 N.E.2d 872.


https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986108589&pubNum=578&originatingDoc=I04635974d3ed11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986108589&pubNum=578&originatingDoc=I04635974d3ed11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990042581&pubNum=578&originatingDoc=I04635974d3ed11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990042581&pubNum=578&originatingDoc=I04635974d3ed11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)

The Ohio General Assembly plainly concurs with Ohio’s judiciary, and thus Ohio Rev. Code
§2711.01 expressly provides:

A provision in any written contract... to settle by arbitration a controversy that

subsequently arises out of the contract... shall be valid, irrevocable, and

enforceable, except upon grounds that exist at law or in equity for the revocation

of any contract.

The Ohio Supreme Court has further found that in light of Ohio’s strong public policy
favoring arbitration, “all doubts” are to be resolved in favor of arbitration. Oakridge Home, {15.
Accordingly, “grounds that exist at law or in equity” upon which arbitration provisions might be
ignored are construed to be extremely narrow.

In ABM Farms, Inc. v. Woods (1998), 81 Ohio St. 3d 498, 692 N.E.2d 574, for example,
a woman and her husband attempted to void a brokerage contract by claiming they had been
fraudulently induced to enter the contract. The contract contained an arbitration provision. The
defendants moved the trial court to stay the case in favor of arbitration between the parties. After
conducting an evidentiary hearing, the trial court denied the defendant’s motion concluding that
the plaintiffs had, indeed, been fraudulently induced to enter into the contract. The court
therefore declared the entire contract, including the arbitration provision, to be void. The
Appellate Court later affirmed the decision.

The Ohio Supreme Court reversed the lower courts. The Supreme Court declared that
arbitration provisions are, in essence, a “contract within a contract.” Id. At 501, 692 N.E.2d
577. The Court therefore held that arbitration provisions cannot be ignored based solely upon
attacks upon the contract as a whole. Instead, a party seeking to set aside an arbitration clause
must make a specific showing that the arbitration provision, itself, is void. Id. At 502 (citing, with

approval, Krafcik v. USA Energy Consultants, Inc. (1995), 107 Ohio App.3d 59, 63, 667 N.E.2d

1027, 1029). In the absence of such a showing, the arbitration clause is properly enforced, and



the case is to be arbitrated. Any claim that the contract is unenforceable for some other reason
may, of course, still be raised to and addressed by the arbitrator.

In Krafcik, homeowners sued a contractor and a supplier claiming breach of contract.
The contract was between the homeowners and the contractor and it contained an arbitration
provision. The contractor moved that the case be stayed, pending arbitration. The trial court
denied the motion without an evidentiary hearing. Presaging the Ohio Supreme Court’s decision
in ABM Farms, the Court of Appeals reversed, holding that arbitration provisions are severable
from the other terms of the contract. As a result, even claims that might render a contract
invalid, generally, are not alone sufficient to render the arbitration provision itself invalid. The
arbitration clause must itself be invalid. 1d. At 63, 667 N.E.2d 1027, 1029.

The Court of Appeals also rejected the homeowners' alternative argument that the
arbitration provision should not be enforced because they also wanted to sue the supplier —a
non-party to the contract — arguing that no one can be compelled to an arbitration agreement to
which it is not a party. The Court of Appeals found that this contention would “fly in the face of
Ohio’s strong presumption in favor of arbitrability” and that “it would be patently unfair to
permit a plaintiff who has agreed to arbitration to escape that agreement by adding a defendant
who is not party to the arbitration contract.” Id at 64, 667 N.E.2d 1027, 1030, citing Neubrander
v. Dean Witter Reynolds, Inc. (1992), 81 Ohio App.3d 308, 311, 610 N.E.2d 1089, 1090, 1091;

Arnold v. Arnold Corp. (N.D. Ohio1987), 668 F. Supp. 625, 629.



1.  ORWELL TRUMBULL PIPELINE COMPANY’S MOTION SHOULD HAVE
BEEN GRANTED BECAUSE OHIO LAW FAVORS ARBITRATION, AND
BECAUSE THE PARTIES OPPOSING THAT MOTION FAILED TO RAISE
ANY LEGALLY BASIS TO SET ASIDE THE ARBITRATION CLAUSE.

When this Commission approved the Arbitration Provision as part of its approval of the
contract in Case No. 08-1244-PL-AEC, it acted in conformity with the often-expressed stated
public policy of the State of Ohio. At the beginning of the hearing in this matter, OTP, through
counsel, orally moved to stay the cases pending before this Commission, and for the entry of an
Order directing the parties to arbitration. That motion was also entirely consistent with Ohio’s
public policy favoring of arbitration.

OTP had initiated the arbitration proceeding many months earlier via a letter complaint to
the American Arbitration Association,® pursuant to Arbitration Provision of the 2008 Contract.”
The Arbitration Provision states:

The parties agree that any dispute arising hereunder or related to this
Agreement shall be resolved by binding arbitration under auspices of the
American Arbitration Association.  Prehearing discovery shall be
permitted in accordance with the procedures of the Ohio Rules of Civil
Procedure. The arbitrator or arbitrators shall have authority to impose any
remedy at law or in equity, including injunctive relief. The parties agree
that any hearing will be conducted in Lake County, Ohio.

ONG and the Ohio Consumers’ Counsel (“OCC”) opposed OTP’s motion on the basis
that all parties were present and each party had made preparations regarding the issues presented

before the Attorney Examiner.®> The Attorney Examiner then issued the Ruling denying OTP’s

motion, and ordered the parties to proceed with the evidentiary hearing.

*The March 12, 2015 Complaint Letter has been attached as Exhibit 1.

# July 1, 2008 Contract between OTP and ONG has been attached as Exhibit 2.

® Neither could express surprise at OTP’s motion, even so. OTP raised the existence of the arbitration provision
within its answer to the complaint filed by ONG.



During the course of the hearing, ONG called Mr. Michael Zappitello, ONG’s Director of
Gas Procurement, (“Mr. Zappitello”) and Commission Staff Member Roger Sarver (“Mr.
Sarver”) to the stand, and OCC called Mr. Gregory Slone, a Senior Energy Analyst employed by
the OCC (“Mr. Slone”). Both ONG and OCC focused upon evidence that they contend shows
that certain terms of the contract are not in the public interest. Both also argued that the 2008
Contract did not result from “arms-length” negotiations.

Mr. Sarver, however, was asked no questions regarding the Arbitration Provision.
Similarly, Mr. Slone’s direct testimony does not address the Arbitration Provision specifically,
and he was not asked questions concerning the Arbitration Provisions on cross examination.

Mr. Zappitello, at least, did specifically ask the Commission to void the Arbitration
Provision.® The only rationale he gave to support this request, however, was his personal
opinion that “disputes between Orwell and OTP regarding the Orwell-OTP Contract should be
resolved by the Commission.”

Then, at the conclusion of the hearing, ONG and OCC each orally moved the Attorney
Examiner for the entry of an Order that would stay the arbitration proceeding.” During argument
in support of their motions, both ONG and OCC were clear that the principal basis for their
belief that this case may be heard by this Commission rather than an arbitrator is a misguided
understanding that if they succeed in their efforts to set aside the 2008 Contract, the Arbitration
Provision will also be set aside. ABM Farms and Krafcik both refute that belief.

The Attorney Examiner should have granted OTP’s Motion to stay. OTP’s Motion is

entirely consistent with Ohio public policy, and with the unambiguous terms of a contract

® See ONG Exhibit 1, Mr. Zappitello’s Pre-filed Direct Testimony, P. 17, Lines 12 — 17 and P. 18, Lines 1 - 7.
oTp opposed that motion on the basis that this Commission has no legal authority to enjoin another tribunal from
proceeding however it might deem appropriate. The Attorney Examiner took that particular motion under
advisement, and directed the question of whether the Commission could stay the arbitration be included in the
parties merit briefs.



approved by this Commission. In opposing OTP’s Motion, OCC and ONG failed to present the
Attorney Examiner with a cognizable legal basis for their opposition to OTP’s Motion to Stay,
and then failed to introduce any evidence that could justify setting aside the arbitration provision.
The Attorney Examiner’s Ruling is error, and should be reversed by this Commission.

V. REQUEST FOR CERTIFICATION

a. The Ruling in Question Presents this Commission With Novel Questions of
Law and Policy.

This Commission has apparently never specifically been required to enforce an
arbitration provision within a contract. It is nonetheless true that this Commission approved the
inclusion of such a provision in the 2008 Contract, and that it acted in conformity with Ohio’s
strong public policy to encourage such clauses when it did so. It is equally true, that arbitration
is favored, and that the opponents of OTP’s motion failed to identify or support any basis upon
which OTP’s motion could be denied.

The Ruling, therefore, threatens to contravene the public policy of Ohio by: (a) failing to
encourage the use of arbitration to settle disputes; (b) failing to enforce an arbitration provision
contained within a contract, (c) failing to enforce the unambiguous terms of contract as written.

In addition, the ruling threatens to undermine public confidence in contracts approved by
the Commission. Given the total lack of specific reasons or evidence to suggest why it should do
so, this Commission should not agree to simply second guess its earlier decisions.

Under Ohio law, it was incumbent upon ONG and OCC to identify at least one reason to
void the Arbitration Provision itself, and it was further their burden to introduce evidence to
support whatever reason they might have identified. Mr. Zappitello’s personal opinion
notwithstanding, ONG and OCC failed to identify any reason that the Arbitration Provision is

void, and they compounded that failure when they introduced no evidence sufficient to support a



decision to void the provision. Both appear to have instead relied upon the erroneous belief that
the Arbitration Provision would cease to exist if they succeed in having the 2008 Contract
declared void. Because the Arbitration Provision is severable from the other terms of the
contract, they are simply incorrect.
b. An Immediate Determination by the Commission is Necessary to Prevent
Undue Prejudice to OTP and Expense to All Parties, Should the Commission
Ultimately Reverse the Ruling in Question.

OTP respectfully suggests that an immediate determination by the Commission that
reverses the Ruling will likely prevent undue prejudice to OTP and prevent undue expense to all
parties should the Commission ultimately reverse the Ruling. OTP would be unduly prejudiced
because it will be denied its contractual right to arbitration, pursuant to the Arbitration Provision,
should the Attorney Examiner’s Ruling be upheld.

While the Ruling resulted in all parties already incurring the expense of an evidentiary
hearing, each party now faces additional unnecessary expense. First, each party has been
ordered to brief their arguments regarding the validity of the 2008 Contract to the Attorney
Examiner. This will require each party’s attorneys to spend countless hours researching case
law; reviewing testimony and exhibits; and drafting complex legal arguments when by prior

agreement of the parties this matter is properly before an American Arbitration Association

arbitrator.



Respectfully submitted,

/s/ Michael D. Dortch
Michael D. Dortch (0043897)
Justin M. Dortch (00900048)
KRAVITZ, BROWN, & DORTCH, LLC
65 East State Street, Suite 200
Columbus, Ohio 43215
Phone (614) 464-2000
Fax: (614) 464-2002
E-mail: mdortch@kravitzllc.com
jdortch@Xkravitzllc.com

Attorneys for Respondent
ORWELL TRUMBULL
PIPELINE COMPANY, LLC
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CERTIFICATE OF SERVICE

The PUCO?’s e-filing system will serve notice of this filing upon counsel for the for the
Complainant, the Ohio Consumers’ Council, and the Staff of the Public Utilities Commission of
Ohio.

Further, | hereby certify that a true and accurate copy of the foregoing was served upon
counsel for the Complainant, the Ohio Consumers’ Council, and the Staff of the Public Utilities
Commission this November 9, 2015, by electronic mail:

Gina M. Piacentino, Esqg.

Weldele & Piacentino Law Group

88 East Broad Street, Suite 1560
Columbus, OH 43215

Email: gpiacentino@wp-lawgroup.com

Joseph Serio

Michael Schuler

Ajay Kumar

The Ohio Consumers’ Counsel
10 West Broad Street

Suite 1800

Columbus, Ohio 43215
Joseph.Serio@occ.ohio.gov
Michael.Schuler@occ.ohio.gov
Ajay.Kumar@occ.ohio.gov

Werner Margard (0024858)

Katie Johnson (0091064)

The Office of the Ohio Attorney General
Public Utilities Section

180 East Broad Street, 6 Floor
Columbus, Ohio 43215
Werner.margard@puc.state.oh.us
Katie.johnson@puc.state.oh.us

/s/ Michael D. Dortch
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WULIGER, FADEL & BEYER, LLC.

Attorneys at Law

www.wiblaw.com
WILLIAM T. WULIGER, ESQ. . The Brownell Building
wtwuliger@wtwuligerlaw.com 1340 Sumner Avenue

Cleveland, Ohio 44115-2851
216-781-7777
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wiblaw@wifblaw,com

March 12, 2015

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

American Arbitration Association
Case Filing Services
1101 Laurel Oak Road, Suite 100
Voorhees, NJ 08043

Re:  Demand for Arbitration
To whom it may concern:

Enclosed please find four (4) copies of a Demand for Arbitration with attachments. In
addition, I am enclosing a check in the amount of $1,650.00 pursuant to the Flexible Fee Schedule.
The original Demand for Arbitration has been forwarded to the Respondent via certified mail. Please
process same accordingly to your procedures, and forward a copy to the undersigned in the self-
addressed stamped envelope provided as soon as possible,

If you have any questions or concerns, please do not hesitate to contact me.

Sincerely /yours

LIGER

MEX: Arbitration
Encls,
MEK;Orwell Trumbull Arbitration

Exhibit 1
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ﬁ%”;ﬁ.’éﬁ}'o” INTERNATIONAL CENTRE COMMERCIAL ARBITRATION RULES
AssoCiATion- | FOR DEPUTE RESOLITION DEMAND FOR ARBITRATION

For Consumer or Employment cases, please visit www.adr,org for appropriate forms.

You are hereby notifled that a copy of our arbitration agreement and this demand are being filad with the American Arbliration Association with a
request that It commence administration of the arbitration. The AAA will provide notice of your opportunity to file an answering statement.

Name of Respondent: Orwell Netural Gas Name of Representative (ifknown):

Address: 8470 Station Stre
fess 70 Giztion Street Name of Firm (if appilcable): Kohrman, Jackson & Krantz

Representaive's Address: 1375 E, Ninth Street, 20% Floor

Clity: Mentor State; OH Zlp Code:44076 | City: Cleveland State: OH Zlp Code:44114
Phone No.! (440) 205-4600 FaxNo.: (440) 974-0644 Phone No.: (216) 696-8700 Fax No.: (216) 621-5536
Emall Address: Emall Address:

The named claimant, & party to an arbliration agreement, which provides for arbliratlon under the Commeroial Arbltration Rules of the American
Arbltration Assoclation, hereby demands arbitration,

Brlef Desaription of the Dispute; Respondent is In breach of Natural Gas Transportation Servics Agreement dated July 4, 2008, Pursuant to
that Agreement ONG apreed to exclusively. use OTPC’s pipelines to transport gas to Its customers. Past damages In the amount of
$100,000 are ongolng. Paragraph 7.8 provides for arbitration.

Other Relief Sought:
] Attorneys Fees (J interest 3] Arbltration Costs
[ Punitiva/ Exemplary [J Other

Dollar Amount of Claim: $160,000

Amount enclosed: $ 1,650 In accordance with Fee Schedule: Flexlble Fee Schedule [J Standard Fee Schedule

lease describe the qualiiications you seek for arbitrator(s) to be appolntad to hear this dispute: Expertlse in the energy industry, with a patticular
mphasis on natural gas services.

Hearing locale: Lake County, Ohlo A (check ong) [ Requested by Clalmant Locale praovision Included In the contract
Estimated time needed for hearings overal: Type of Business: Claimant: Natural Gas Supplier
hou 5d

ours or ays . Resppndent: Natural Gas Supplier

Areany partiestothls arbitration, orthelr controlling eror parent company, from different countries than eachother? No
/—

Signature (may be signed by a rgpreséntalive): ///' Date! 3 A L/’z )5

Pl Pt v ‘
Name of Claimant: Orwall-Trumbull Pipleline Co,, LLC Name of Representative: Willlam T. Wullger
Addrsss (to be used in connection with this case): Name of Firm (If applicable): Wullger, Fads! & Beyer, LLC
3511 Lost Nation Road
Suite 213 : Representative’s Addrass: 1340 Sumner Avehue
City; Willoughby State; OH Zip Cade: 44094 Clty: Claveland State: OH Zip Code: 44115
Phone No.: FaxNo.: ' Phone No.:(216) 781-7777 Fax Ne.: (216) 781-0621
Emall Address: EmallAddress; wiwuliger@wiwuligerlaw.com

o begin proceedings, please send a copy of this Demand and the Arbitration Agreement, along with the filing fee as’provided for in the Rules, to:
American Arbitration Assoclation; Case Fling Services;-1101 {aurel Oak Road, Sulte-100.Voorhees,.NJ 08043, Atthe same {iime, send the orlginal

Damand to the Respondent,

Please visit our website at www.adr.org if you would like to file this case online, AAA Case Filing Services can be reached at 877-485-41885.
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7.8  The parties agres thal any dispule arising hsreunder or related lo this Agreemenl
shall be resoived by binding rbllraion under the susploes of {he American Arbilretion
Assoniation, Prehesting oleoovery shall be pemiied In acoordance with the procedures of the
Ohlo Rules of Civil Procedure, The arblfralor or arbliraiors shall have authorliy o impose any

. .femedy & law or In equity, Ineluding Injunctive relief, The partles agree thal enyt hesling will be‘

oondusled in Lake County, Ohla,
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: NATU‘RAL GAB TRANSPORTATION SERVICE AGREEMENT

_BY THIS AGREEMENT, etecuted this 1l day of July, 2008 Orwel-Trumbull Plpeline Co., LLC
('OTPG"}, Orsell Natural Gas Company {*ONG") and Bralnerd Gas Corp, {"BECY) (harelnatier

ONG and BGC shell collectively be referred to 88 ughlpper), OTFC and Shipper are
o colleclively ss he Parties and Ineividually as a Parly} for

herelnafier sometimes rafarred §
owletdged, to

valuzhle consideratlon, the recelpl and suffiolency of which is hereby atkn

harsby recie and agres as follows:

RECITALS

WHEREAS, OTPC owns & naiural gas ransmission plpeline sysiem deseribed on
Exhiblt A to this Agraement (Fipsline); and

WHERAS, OTPC Is en Ohlo Intrastate plpeline aperating nalurel ges pipelines and
ralied faclities localed within the Stats ol Ohio under suthorfly of the Publle Uttty

Commission of Ohio; and

'WHEREAS, Shippsr deslres o uilize OTPC's Plpeline for the tranapnitation of naiurai
ges within the Stale of Ohio; and
WHEREAS, OTPC has agreed fo provide such fransporiztion fo Shipper subject io tha

{erms &nd conditions hereof,

WITNESSETH: In coneideraiion of the mutual covenanis herein pontalned, the Pariies

herelo agree thai OTPC vill ansport for Shippes, on an Inleruplible besfs, and Shipper vl
fumish, or causa io be furnlehed, to OTPC natural ges for suich fransportation during the temmn

hereod, at prices and on the larms and condltions hereinafiar providet:

GREEMENTS
DEFINITIONS

a Indicates enother or differant meaning or intent, the

Except where the contexl otharwls
reln and shall be aonsirued to have the meening B3

following terms are Intendad. and used he
followa:

'

A “Blu" shall mean the British thermel unil as definad by [nternational standards.

B. *Business Day" shall mean any weelday, excluding federal banking holldays.

Page 1
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B. "Gentral Clock Time" (C.T.) shell meen Cenlral standard Time adjusled for Daylight

Savinps Timwe,

0. "Gompany" meens DTPC, lis successors and asslgns,

E. *Customer” meens any Indiidual, governmental, of corporate entlty aidng iranspariation

sBrvioe hereunder, .

F. "Delatharm” or "Dth" means the Company’s billing unll measured by lis thermal value. A

delkatharm ls 1,000,000 Blus, Dekatherm shafl be the slandard unlt for purposes of
nominations, scheduling, Involelng, nd balancing,

@ "Dellvery Point{s)" shall maan the specliic mezsurement Jocation(s} listed on Exhibil B af

which OTPC dellvers Shipper-owned Ges o Shipper end Shipper recelves such Gas from
OTFC. Exhibll B is hereby Incorporated Into this Agreement,
H. "Dalivary Volums" shall mean ihe volume of Gas actusly taken st the Dalvery Polni(s) by
or on behalf of Shipper,

|, "Flrm? shall maan that esch Dth Shipper tenders 2l the Racelpt Point will be deliverad 1o
Shipper's Delivary Polnt(s) mminus OTPC's Shrinkage without lntlerrupﬂon except under Foroe

Mejeurs conditions of n energy eMergency dentased by the Commlssion.

J, "Ges" shall msan naturel gas of inferetate pipeline quality.

K. “Gas Day" or "Day" shall m
Genlral Clock Time, as sdjusied ior Dayligl
be that of its beginning.

L. "Heating Value" shall mean the grass feziing value .on 8 dry hasls,

of British thermal units produced by the complste combusti

amount of dry pes (pas contalnl

Cubla Foot at 14.73 psla snd 80° F W

pressure as the gas, the products of combustion bain

the pas and &lr, and the waler formed hy combustion condensed fo the fiquid stais,

M. "imbalance" shall mean the dally difference batween ihe Oihs ten

Customer's account at the Recslpl Polrt minus oT
volumes allocated {o Shipper al the Dellvery Polnk(s).

.
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N. “Interruptible" shall maan {hat each Dih Bhipper lenders af the Raceip Polnl Wil ba

* delivered io Shipper's Dellvery Palni(s) less OTPC's Shinkage If OTRC, using reascnable’

Judpment, delermines thet capactly eists sfier al the Flrm irensporl needs ere accolnted
Tor o permil redelivery of tendered gas,

0. "Maximurn Dally Quaniity” or “{MDQ)" shall mean the maximum dally fim natural gas
quentty whioh Shipper shall be enlilled to nominale during any 24-hour period, Shipper's
MDQ shall be negolisted between Shipper and OTPC and Incorporaied Into Shipper's
Servioe Agraemeﬁi with OTPC.

P. "Menth" shall mean & calentar month baginning at 2:00 a,m, Central clock lime on the first
dey of the calendar month and ending al 8:00 a.m. Cenlral clock Hime the firs! tlay of the
folloving ealendar menth,

Q. "OTPG System" shall mean the Intrastaie plpeline sysiem owned by OTIPC,

R. “Nomination" shall mean the confirmed Quantily of Gas which Bhippsr shell arrange 1o
have delivered to the Receipt Polni(s) for redalivary by OTPC 1o the Delivary Point(s). The
Nomination shall Include eufficlent gas {0 sosount for OTPC's Shrinkaga.

8. "Operational Flow Order* or "OFO" shall mean B declaration mede by OTPC that
condltions are such that OTPC can only safely transporl an amouni of Ges during a
calandar day equal to the amount of Gas which Shippar will actuslly recelvs &l the Recelpt
Poinl on thal celendar dey, OTPC shall only declare an Operailonal Flow Order if sn
Upsirgarn plpeline declares an operailonal flaw order or athenwlse resticis ths flow of Gas
which normally would be dellvered to OTPG atthe Recalpt £oint,

T. MOverrun” shall mean any volume of Ges actually iransporied which, ss messured nn »
delly basls, exceads the maximum dally quantiy (MDQ) established by this Agreement.

U "PUCO" or “Gommisslon” means the Public Uttitles Commisslon of Ohlo or BNy
siceessor governmental suthority,

V, "Quantify of @as" shall mean the number of unlis of ges expressad in Dth or MivBtu
unless otherwlse speclfisd,

W. "Receipt Point(s}" shall mesn those measurament lacalions where Shipper-owned! pas
antera OTPC's sysism,

X, "Service Agraement* Each Custorner shall sign an Indlvidual Agreement with OTPG prior
to commencement of servics that fdenties the Receipt Point end Dailvery Palnt(s)the

MDQ, declares whether ihe transporiation {s-Fim or Interruptible and eslablishes the cosl
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for the Iranspariation, The Service Agrazmenls shell be flled with the Cummlsslon purstiant
{o Secllon 4805,34, Revised Gode for approval, .

¥, “Shrinkage” shall mean the quantlly of Gas required by OTPC to replace the estimaled
quanilty of Ges which ls required for compressor fuel, and jost-or-unaropupted-for Ges
when tranaporling the tendersd quanfiiee~ This peraentage la sl forth in Exhibil B,

Z, “Written Wotice" shall mean o lepible coraminlcatlon rénelvad by tie Inlended! reelplant of
the communisalion by. Unlted Steles mall, express courler, or confirmed facsimile, Writlen
Notles may slso ba provided by Ematl, but shall nol be effaciive until such lime & (2) the
Emal iz anknowledged by the imended realplent; {b) or & capy of such Email ls received by
the Inended reoipler by US mal, exprass courer, or facsimile,

. DELIVERY AND TRANBPORTATION

1.1 Shfi:per shall arange, with suppliers of Shipper's selection to heve Gas in an
ameunl net o exceed Shipper's MDQ adjusted for OTPC's Shrinlage e¢ specliied an Exhibl
B, tendered 1o the Reoelpl Polnt{s} as specified on Exhiblt B, for daflvery Into the QTPC
Plipsiina on Shippers behelf, OTPC shall then redeliver, on an Intsiruptible besls, such
quentlties, lass OTPC's Shrinkage, to Shippar, or on behalf of Shipper, at the Dellvery Polnt(s)
as speclfied on Exhlbit B, All trensportstion by OTPC for Shipper shell be governed by

OTPC' then current #snspariation teriff on file wilh the PUCO, exoapt as ,expressly madified .

hersby,

1.2 ONG agees thet during the tem of thls Transporiation Service Agresment fl will
use only OTPG's pipslinas to transport gas for eny of its customers; provided, however, that
s eolusiva use of he OTPC pipelines ehall ramain In sfizct as long as OTPC has avallable
capacity within Jts plpelines. Should avallsble capaclty not exlsl, then duting thal period only
ONG may use ather pipelines to transport ifs gas requirements. This Transporietien Sefvice
Agreemeni will only be uiilized by BBC for bask up purposes only and on &0 as needed basis,

1.3 For plenning purposes, Shipper shall provide Wiiien Notlcs, ot least thres (3)
busipees days prior to the stert of esch calendsr Month, ta OTPC of the emount of Gas Il
Intends {o transport each day of the upuomlng Month, Shipper shall submit ite Nomination to
OTPC by na later then 10:00 &,m. Central Clock Time for Gas flow the following day. This
normination should cafrespond fo scheduled deliverles Shipper makes on the upslream
Inleratale pipeline and downstream local dlstrbution company opereting the applicable
Delivery Polnt(s). Should the Shipper desire to modify lis iomination efther on the current Day
or after the Nomination deedline for Ges flow the following day, OTPC aha!l' malke every
attempt {o aooommodate Shipper's request provider OTPG can confim such guantities with
the upstream plpeline &l the Receipt Poinl(s) end downstream entity at the Delivary Polni(s).
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14 Ghipper shalt be pemitisd lo heve dellverer! inlo and removed from OTPC's

' Plpeline its namrnaled Gus velume, adjusted jor OTPC's Shrinkege, up o the MDQ pravlously‘

agresd {p and found on Exhibit B,

1.5 If eny of the inlerstate pipelines Inlersonnected with OTPC Issties an opergiional

flow ordar then OTPC may lssuz lle own mafching OFO on lls Pipeling ihat will apply 10

Shippers. The OFU mey restricl Shippers io nominale Info the OTPG Flpellne only thef volume

" of Gag which Shipper will hava redellvered the same day adjusted for Shrnkege. OTPC villl

use He bast efforis lo fimtlt such OFO 1o fusl {he fime necessary io comply wih applicable

upsiream lrlerstale OFOs, OTPC wilf only assess OFC panaltize on a pro-ala basls f OTPC
is scfuelly assessed penaltles by an applicable upstream plpeling.

4.6 |mbalances eaused by Shigper al the Delivery Poln(s) shall be resolved by
OTPC and Shipper wilhln thirty (20) days, imbalances &1 the Recelpl Poln! are govemed by
the terms and condltions of the upsiieam plpeline(s) defivering inio OTPC, Any Imbalancs
charges of penalliss of costs of any kind incurred by OTPC =e & resulf of Ehipper's ever or
under delivery of natural gas into OTPC's system, aithar on & dally or monthly basls, will ba
reimbursed by Shippar within tan (10) days of recelpt thereof. Jf Shippar falls to make any
payments under this Agreement when due, OTPC has the right 1o lerminale this Agreement
upan iwo (2) deys nolioe, Unless such payment ks mads by the dafe speoiifed in the
{ermination notics, .

1.7  Bhipper wamants that it has file to all Gas defivered to OTPC, fres and clear of
all clalms, liens, and other encumbrances, and further covanants end agrees to indemnliy and
hold harmiess fram all claims, demands, obligations, sults, actions, dshls, accounts, damages,
costs, Ipsses, fians, judgments, orders, atiomeys fs2s, expenses and flabillties of any kind or
paturs arising from or stirbuiable to the adverse clalms of eny and &) othar persons or pariles
relating to such Gas tendered by Shipper et the Recelpt Poln, :

1. QUANTITY AND PRIGE

2.4  Shipper shall pey OTPC a Commodliy Rele plus Shrintage, es sleied on Exhibi
B, for each volume of Gas dellvered 1o the Delivery Poinlis).

JII. TERM
31 The Agreement shall be effeclive as of ‘isi day of July, 2008 and shall continue In

full force and elecl, terminating 15 years Hhereefter and shall conlinue from year {o year
thereafter, unless cancelled by elther party upon 30 days wrillern notice.
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IV, MEASUREMENT AND QUALITY OF BAB *

1 P

44 Measurement of the Gag dellvsred end billed Lo Shipper shall be based Upon an
slioaslion copducted by the operaler of the Delivery Polnt(s). Dispuiles regarding ellocaied
throughpurt shall be handled In eccordence with the fariif of the Dalivery Point(s) ojserator.
Bilings for all racelpte mnd deliverles heretnder shall bs made on a (hermal besls [n Dih,
OTPG shall provide 1o Shippsr at Shipper's request, pertinen farlf information pertalning 1o
method of allocating delivarles al Delivery Polni(s),

4,2 All Gas delivared under this Agreement shall be commaraiafly free from sulid and
flquid impurities and shall satisly ail plpefing qualily slendards reasonably established drom
lime 1o time by OTPC and upsiream or downstraam plpalines.

V. BILLING AND PAYMENT

81  On or aboul the lenth {10t) day nf each eslendar month, OTPC will render 1o
Shioper @ statement setfing forlh the fotel volume of Gas delivered hereunder for Shipper
during the Immedialely preozding #onth, In the event OTPC wes not able o lake sciusl meter
razdings & any mater, or ff DTPC hes not recelved the necessary meter sistaments from the
owner or pperator of any applicebls meter in fime for preparstion of the monthly siateman,
OTPC may use an estimated Gas delivery volume besed upon confirmed nominations, Any
such estimated delivary volume shall be correcled In the first stetement &iler the aolual mastar

reedings become avallble,

52 In the eveni of & meter fallure & reconstructed bl using the best Informalion

svallabls shall ba used,

5.3  Shipper egrees to pay OTPC the amount paysble acterding to such siaiement
on of before the tweniy-fifih (25th) day of the manth or within ten (10) deys of recelpt of the
Involce whichever Is later.

54  Fallure lo tender peyment within the sbove epeciie tme limlt shialt result in =
manthly Inierest charge of one and one half percent (1-1/2%) per manth on the Unpaid
balanos, In additon, shauld Shipper's payment be dellnquent by more than thirty (30} days,
OTRG shall have the right, et lts sole discretion, 1o terminale this Agreemeni and Lo terminale

Gas transporiation In edditlon fo Its seeking other legal radress, QTPC will first contact Shipper

aboul any payment lssues and ry to resolvs those Issues In a rsasonable menner,

6.8 Any notice, request, demand, stalemant, or other torsspencence shall be

given by Writlen Wolice 1o the Parties herelo, as sel forth below:
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Shipper: Onvel) Metural Gos Company of Brelnard Gas Company, as applicable
. .B500 Biaflon Streat, Sulle 10D
Mentor, Ohlo 44080 !

EIAIL: Emlth13@epnynel.com
PHONE: (440) 874-3770
FAX: (440) 874-0844
ATTH: Thomas J, Smith
0OTPC: OTPC Gas Transmission Company, LLC
8500 Statlon Streal
Suite 100
Merrior, OH 44080
EMAIL: srigo@orwellgas.com
PHONE {440) 874-9770
FAXe | (446) 2058680
ATTN: Sfephen B, Rigo

VI, FORCE MAJEURE

8.1  Encepi with repards Io a pery's obligation io make payment due under Sscfion 5
and Imbalanoe Charges under Saolion 2, nelther pary shall be liable to the cther for failurz o
perform a firm obligation; to the extent such fallure was caused by Force Majeure, The term
"Force Majeure" ss employed herain maans any cause not reasonably within the control of the
pacty olalming suspenslon, as further defined in Section 6.2, ‘

62 Foros ivieJeure shall Include but not be limited fo the fallowlng (1) physisal events
such 2s sots of God, landslides, lightning, earihquakes, fires, sloms o storm warnlngs, such
as humicanes, which result In evacualion of the affectsd ares, finods, wesholis, exploslons,
bremkege or acoldeni tn machinery or equlpment or lines of plpe; () weather relaled events
affecting an entre gengraphlo reglon, such as low fempereivres which .cause freszng or
failure of wals or ines of plpe; {i); (iv) sofs of others such ss sirikes, Jockouls or other
Industrial disturbances, riots, sabotage, terrorism, Insurections or wars; and (v} governmenta|
actions such as necsssity for compliance with any eourt order, law stalute, ordinance, or
regulsiions promulgaied by B govemmental suthorfy heving juisdiction, The Parties shall
make reasonable efforis 1o svold the adverse Impacls of & Force hajeure and to tesolve the
svent of accurrence ance |f has occured In order lo restma periomanoa,

6.3  Nelher pary shall be enlitled o the beneflt of the provislon of Force iajeurs to
the sxienl peiformance s effected by any or all of the jollowing clrcumstances: {f) the
aurtellment of Interruplible or secbndary firm transporistion unless primary, In-path, firm
ransportation Is also curtlled; () the paerly clelming Force ieleure falled to yemedy the
‘condltion and to resume the performenoe of such covenants or obligstions with reasonable

. dispaich; or (If} economic hardship, The clalming of Faroe Majeure shall ot relleve elther

party from miseting all paymant obligstions,
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8.4 Nolwlthelending anything 1o the coniraty hereln, the partles egree {hal the

setiemenl of strkes, lockouts or nther Industrls! distirbances shall be antirely wilhin the solz
diseretion of e party experlencing such dislurbances, ‘ ‘

8.8 The parly whose perormenca Is prevented by Fore Majeurs mus| provide
nolice to the other parly, Inillal nollce mey be glven orally; however, viritien nollficabion wih
resspnably full pariculars of the evenl or oceumance f8 required a5 soon s ressonably
passible, Upon providing written notification of Foroe Majsure 1o {he other parly, the aifecisd
party will be relieved of its obligation to make or aocep| delivery of Gas ag applicable 1o the
extent and for the duration of Foroe Majeure, and nelther parly shall b deemed (o have falled
In such obllgation lo the other during such cceurances or evant,

VIl ADDITIONAL TERMS

71 Shipper shall Joln with OTFC In suppori of the application 1o the PUGO for
approvél of this Agraement pursuamt o Section 480631, Revlsed Code,

7.2 In the eveni of an en=srgy emergency declersd by the Governor or any other
lawiul officlal or body, it Is undersiood thet OTPC shall and wili follow the dictales of any
energy emergenoy rule, ar order, OTPC shall ‘ot be llable for any loss or demage suffered by
8hipper as & resulf thereof,

7.3 This Agreement shall be oonstrued under the laws of the Blale of Ohio.

7.4 This Agreement, together with all schedules and exhiblis hereto, constitvies the
entire agreement betwean the Pariles pertaining fo the subjec! matler hereof and supersedes
2|l prior sgreements, understandings, negoilations and discusslons, whether oral or writien, af
the Pariies, No supplement, modifioation or walvar of this Agreemsnt shall be binding unless
exeouted In wiliing by the Party to be bound thereby, No walver of any of the provisions of this
Agreemaent shall be deemed or shall constilule @ walver of eny other provislon hersof
(regzrdless of whether simltar), nor shall any such walver consiftute a eontinuing wsiver unless
otherwlse expressly provided.

7.6  This Agreement shall ba binding upon and, lnvre 1o the bensfil of the Parties and
{helr respeotive parmitted sucoessors and assigns, Nellher this: Agreement nor eny of the
rights, benefits of oblipalians hereunder shall be assignad, by operation of law or otharwise, by
any Parly hereto whhout the prior written oonsent of the uth:ar Parly, which consent shall nol be
unreesonably withheld, Except as expressly provided herein, nothing in this Agreement Is
Intended to confer upnn any person ofher then the Parfles and thelr respeolive permilted
suceessora and assigns, any rights, benefits or obligatians hereunder,
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7.8 The partles egres thel Bny dlspule arising hereunder or relaled o this Agreement
shall be resolved by hinding arbltratlon under the ausplces of the Amedosn Arbitrstion
Assooiation, Preheating discovery shall be pemllied In accordence with the procedures of the
Ohlo Rules of Civil Praoedure, The arbitralar or arblirstors shall have authorlly o impese any
ramedy &l Jaw or In eqully, Including Injunctlve refief, The partles agee thal any heating will be
oonduated In Leke County, Ohla,

7.7 Recovery by elther Parly of damages, Il any, ior breach of any provision hereof
shall be miled fo dirsol, mciusl dameges, Both Paries walve the right, If any, 1o renover

consequentlal, indirect, punliive and exemplary damages,

7.8  Both perlies shall have the right fo demand credlt assurances from the other

petiy. If the financlal responsiblity of eny Parly Is al any lime unsatlsfaciory fo the other Party |

for any remson, then the defaulting Parly will provide the requesting Parly with satlsfaclory

seourfly for the defaulling Paery's performance herstinder upon requesting Perty's demand. .

Defauliing Party's fallurs fo abide by the provislons of this Seclion shall by cansldered 2
breach hereof, and the requesting Parly may terminale this Agresment, provided the defautiing
ParlyIs afforded an opportunily to cure any dsfaull within thres (3) business days notics of any
breach. Both Perfles: have the right, In addtion lo all other righis end reimedies, to sat-off any
such unpaid balance dus the other Perty, or by the parent or any subsidiary of the other Party,
under any saparate agraament oriransaction,
7.9  No presumpiion shall operate in favor of or egainst elther parly regarding the
consiruction or interpretation of this Agreement 85 & resull of elther pary's responsibllliy for
draiiing this Agreement.

IN WITNESS WHEREOF, the Pariies herelo have raused thls instrumenl to be execuied a5 of
1he date szt forth abave,

OrwelkTrumnbull Plpeline Ca,, LLC Brainerd Gas Corp.
% =4/
by LIS I S By s
Sieghen G, Riga, Thomas J. Sl President
Ezxeautive Vice Prdsldent

Deter_vfufy /. 200F Oste;_Juty £, ZOOF

Orwell Netural Gas Company

2 é /7%#—’
ThomasJ Bfﬁl {, Pfesidant
Dale; /, zouf

PYlomeszewskifilosborne miscinorheas| ohlotsaie of neatonvelatoralGasTransp.Agr.Bramerd Onved 08-00-08
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Exhlhlt A

0
’ .

OTPC Gas Transmission, LLC

ALL PIPELINES OWNED BY OTPC LOGATED Ii¥ NORTHEASTERN OHIC.
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ExhibltB ‘
OTPC Gas Transmlssion, LLC

Primary Reselp! Polnt
Inlerconnection belwsen QTPC and North Coast Gas Transmisslon, 1.LCs Pipeline In
ldantua, Ohlo
Primary Delivery Point{s)
ForBGC:  Varlobs |nierconneciions between OTPG and BBG, as
requlied for back-up services only,

FarONG!  Varlous Interconnections betwsen OTPC and ONG.
Shrinkags
TBD
2000 Dth/day

*RATES :

Commodlty Charge (pald only on quantity transported)
November-March $0,95 per Thousand Cubis Feat (Mcf)
April—DélnbEr $0.85 per Thousznd Cuble Feat (Mcf)

*Raies will adjust every five (5) yéars comrmencing on July 1, 2013 end coniinuing on each fifth

(8" enniversary date for the remalning temm of this Agresment o refiec! the higher of $0.85
per Thousand Gublc Feet {Mcf) or 8 negotlated rate to reflect the then currenl markel
conditions existing on each such rale edjusimen| date, 1f the parfles cannot agres on @ rate
adjustment emetmnt, OTPC shall have the option 1 Increase the Rals by the Inoreass in the
consiimer prios index all Items (Cleveland, Ohla) ('CPI" as caleulated from July 1, 2008 to
each applicable rate adjusiment dale.
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(614) 221-0800 Eric D. Weldele
B8 E, Broad St,, Suite 1560 eweldele @wp-lawgroup.cam

Columbus, OH 43215 ' )
THE WELDELE & PIACENTINO Gina M. Placentino
gpiacentino @wp-lawaroup.com

www.wp-lawgroup.com LAW GROUP CO., LPA
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. August 21, 2015

Via Email, AAA Webfile and US Mail

Arbitrator Spencer Neth
2542 Stratford Road
Cleveland Heights, Ohio 44118

Re:  Orwell-Trumbull Pipeline Company, LLC v. Orwell Natural Gas Company
Case No: 01-15-0002-9137

Arbitrator Neth:

This letter constitutes a Counterclaim to the Demand for Arbxtratlon filed against
Orwell Natural Gas Company. :

Claimant, Orwell Trumbuli Pipeline Co., LLC (hereinafter “OTPC”) claims ,
Respondent, Orwell Natural Gas Company (hereinafter “ONG”), is in breach of a Natural
Gas Transportation Service Agreement (hereinafter “Agreement”) between OTPC and
ONG. Specifically, OTPC alleges that ONG breached the excluswlty provisions of the
Agreement. .

- COUNTERCLAIMS

Count One Breach of Contract: Under the terms of the Agreement, a fundamental
requirement of OTPC is that it operate a natural gas transmission pipeline system, OTPC
is asserting that the Agreement requires ONG and its customers to rely exclusively on
OTPC as its sole source of natural gas transportation services. Operation of a
transmission pipeline system requires OTPC to maintain at a minimum a level of pressure
to meet the threshold obligation of a transmission system. OTPC, on numerous
occasions, failed to operate the transmission pipeline in a commercially reasonable
manner, failed to maintain minimum pressure, and as a result failed to meet its minimum
obligations under the Agreement to operate as a transmission pipeline system. Asa
direct cause of OTPC's breach of the Agreement, ONG was compelled to purchase,
nominate, and deliver significantly greater quantities of natural gas than it would
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otherwrse had to purchase, nominate, and dehver had OTPC not breached the Agreement
and failed to operate the transmission pipeline in a commercially reasonable manner.
ONG has suffered actual damages as a result of OTPC's breach in an amount in excess of

$15,000.

Count Two Breach of Contract: OTPC failed to file its shrinkage with, and seek

approval from, the Public Utilities Commission of Ohio for its shrinkage percentage. -~ -
Pursuant to the Agreement, shrinkage was an item that was not negotiated by the parties

at the time of the Agreement but rather left pursuant to Exhibit B as “TBD” by the parties
to the Agreement. ONG did not agree with OTPC regarding shrink percentage and under
protest paid the shrinkage invoices. OTPC has failed to substantiate its shrinkage

although demands have been made for such substantiation. OTPC failed to file its
shrinkage with the Public Utilities Commission of Ohio or seek approval for its shrinkage
with the Pablic Utilities Commission of Ohio. As a direct result of OTPC’s breach of the
Agreement, ONG suffered actual damages in the amount in excess of $120,280.18 and
continues to suffer damage resulting from the unsubstantiated shrinkage OTPC continues

to invoice ONG regarding.

Count Three Fraud. OTPC filed an Application with the PUCO November 20, 2009,

- Case No. 08-1244-PL-AEC. In the Application at Paragraph 6, OTPC stated as follows:

“No party to the agreement holds any interest in any other party to the agreement.
Applicant and each of its Shippers currently are affiliates under common ownership,”
OTPC filed this Application knowing that Paragraph 6 was false and misrepresented.
OTPC knew, or acted recklessly in not knowing, that said Application was false. The
PUCO approved the Application based on the misrepresentation in Paragraph 6. The
representation referenced above was material to the Agreement and the PUCO’s approval
of the Application. OTPC made the representation falsely, with knowledge of its falsity,
or with such utter disregard and recklessness as to whether it is true or false that
knowledge may be iniferred. OTPC intended to mislead ONG and the PUCO. As a direct
and proximate result of the fraud perpetrated by OTPC, ONG has suffered damages, in an

amount to be determined.

In the Alternative to its Counts One and Two Breach of Contract Clainis,
ONG Pleads Unjust Enrichment. In the event the Arbitrator fails to find in favor of
ONG on its Breach of Contract Counts One, Two, and/or Three, ONG pleads in the

alternative that OTPC has been unjustly enriched.
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Background

At the time the Agreement was entered, Richard M. Osborne was in control of both
OTPC and ONG, and the parties that executed the Agreement, Stephen G. Rigo,
Executive Vice President for OTPC and Thomas J. Smith, President of both Brainard Gas
Corp. and ONG, reported directly or were obligated to Richard M. Osborne as the
controlling member of ONG and OTPC. Both Messts. Rigo and Smith worked out of the
8500 Station Street, Suite 100 Mentor, Ohio offices, which is the same office where
Richard M. Osborne worked and directed the activates for both OTPC and ONG. Neither
Thomas J. Smith nor Stephen G. Rigo operated independently of Richard M. Osborne,
and neither negotiated the Agreement independently of Richard M. Osborne. As a result,
ONG did not have independent representation, the Agreement was not an arms-length
Agreement, and therefore, ONG could not have had a meeting of the minds on the
Agreement with OTPC in its formation. Only OTPC and Richard M. Osborne benefited,
unjustly, from the Agreement regarding multiple material terms including but not limited
to exclusivity, sole source, fifteen (15) year term, shrinkage “TBD", and failure to define
system parameters,

Count Four Unjust Enrichment Regarding Failure of Adequate Operation. In the

alternative to Count One, OTPC was unjustly enriched through obligating ONG to a sole
source agreement without any obligation on the part of OTPC to operate its transmission
pipeline system in a commercially reasonable manner with minimum pressure standards.
Each time ONG had to source, nominate, and deliver natural gas in quantities in excess of
its actual need to service ONG’s customers, ONG suffered actual damages and OTPC
was unjustly enriched by compelling through its failure ONG to create pressure in its i
system to get natural gas to ONG’s customers. ONG suffered actual damages and QTPC
in an amount to be determined at trial in excess of $15,000.00, plus interest and fees.

Count Five Unjust Enrichment Regarding Shrinkage. Regarding Count Two, OTPC 3
was unjustly enriched by the total amount ONG has paid OTPC since the inception of the

Agreement to date since OTPC has failed to substantiate its shrinkage. ONG has suffered

actual damages in excess of $120,280.18 for shrinkage charged py'@TPC and OTPC is

unjustly enriched by the same amount. 4 )

“Gina M. Piacentino



BEFORE THE AMERICAN
ARBITRATION ASSOCIATION

ORWELL TRUMBULL PIPELINE CO.,LLC ) CASENO. 01-15-0002-9137
)
Claimant, )
) ARBITRATOR SPENCER NETH
V. )
)
ORWELL NATURAL GAS CO., )
) CLAIMANT’S ANSWER TO
Respondent, ) RESPONDENT’S COUNTERCLAIM
)
)

Now comes the Claimant, Orwell Trumbull Pipeline Company (‘OTPC”), by and
through counsel, and for its Answer to the Respondent’s Counterclaim, state and aver as follows:

COUNT ONE — BREACH OF CONTRACT

1. OTPC admits that it operates a natural gas transmission system.
2. OTPC admits that the parties’ Agreement requires ONG to exclusively use

OTPC’s pipelines for the transportation of natural gas if OTPC has available capacity.

3. OTPC denies that it failed to operate its pipeline in a commercially reasonable
manner.

4. OTPC denies that it failed to maintain pressure as required.

5. To the extent that there was ever a problem with pressures, it was the direct result

of ONG’s acts and/omissions and/or conditions beyond OTPC’s control.



6. OTPC denies that it failed to satisfy its obligations under the parties’ Agreement
and/or otherwise breached the contract.

7. OTPC denies that ONG sustained any damages due to the acts and/or omissions

of OTPC.
COUNT TWO — BREACH OF CONTRACT

8. OTPC admits that Exhibit B to the parties’ Agresment indicated that the
shrinkage rate would be determined.

9. OTPC could not and did not charge more than a commercially reasonable
shrinkage rate.

10.  On an annual basis, OTPC reported its line loss to the PUCO.

11.  The line loss reported to the PUCO would, in turn, be used to calculate the
shrinkage rate that was charged to ONG.

12.  Shrinkage rates greater than 5% are presumptively unreasonable.

13.  OPTC’s shrinkage rates are below 5% and are presumptively reasonable.

14, OPTC denies that the parties failed to reach agreement with regard to the
shrinkage rate.

15.  ONG paid shrinkage rates as agreed.

16.  ONG reported the shrinkage rates to the PUCO.

17.  The shrinkage rates paid by ONG to other shippers such as Dominion East Ohio
are greater than 5% and are presumptively unreasonable.

18.  OTPC denies that it failed to satisfy its obligations under the parties’ Agreement

and/or otherwise breached the contract regarding shrinkage.



19.  OTPC denies that ONG sustained any damages due to the acts and/or omissions

of OTPC regarding charges for shrinkage.
COUNT THREE -- FRAUD

20.  OTPC denies that it filed an Application on November 20, 2009 in Case No. 08-

1244-P1L-AEC as alleged.

21.  OTPC denies that it held any interest in ONG; or that ONG held any interest in

OTPC.

22. OTPC denies that the Application filed on November 20, 2008 contains

information that is false.

23, OTPC admits that the PUCO approved the Application filed on November 20,
2008, but denies that the approval was obtained through any fraud or misrepresentation.

24.  The Application filed by OTPC in Case No. 08-1244 specifically disclosed that

the parties were affiliates under common ownership.

25. OTPC denies that the PUCO and ONG was unaware that the parties were

affiliates under common ownership.

26. OTPC denies that ONG justifiably relied upon any representation made in the
Application, or that any representation therein was false.

217. OTPC denies that ONG sustained any damages due to the representations made

by OTPC to the PUCOQ.
COUNT FOUR ~ UNJUST ENRICHMENT

28. A contract does exists between the parties, which was approved by the PUCO,

and performed for half of its stated term.



29.  The Agreement between the parties was an arms-length transaction negotiated by
representatives of OTPC and ONG.

30. OTPC denies that Richard M. Osborne improperly interfered with and/or
influenced the negotiations and/or terms of the parties’ Agreement.

31.  Both OTPC and ONG benefitted from the Agreement.

32.  OTPC fulfilled its obligations under the Agreement, and operated its pipeline in 2
commercially reasonable manner.

33,  To the extent that there was ever a problem with pressures, it was the direct result
of ONG’s acts and/omissions and/or conditions outside of OTPC’s control.

34,  The fact that ONG is no longer satisfied with the terms of the Agreement does not
constitute unjust enrichment.

35.  OTPC denies that ONG is entitled to damages for unjust enrichment.

COUNT FIVE — UNJUST ENRICHMENT

36. A contract does exists between the parties, which was approved by the PUCO,
and performed for half of its stated term.

37.  The Agreement between the parties was an arms-length transaction negotiated by
representatives of OTPC and ONG.

38.  The Agreement provides that the shrinkage rate would be determined.

39.  OTPC did not charge more than a commercially reasonable shrinkage rate.

40.  The shrinkage rate was calculated based upon line losses reported to the PUCO.

41.  ONG agreed to pay the shrinkage rate charged by OTPC.

42.  ONG reported the shrinkage rates to the PUCO.



43.  The shrinkage rates paid by ONG to Dominion East Ohio were higher than that

charged by OTPC.

44.  The fact that ONG is no longer satisfied with the shrinkage rates it agreed to and

did pay does not constitute unjust enrichment.

45.  OTPC denies that ONG is entitled to damages for unjust enrichment for shrinkage

charges.
AFFIRMATIVE DEFENSES
1. Failure to state a claim upon which relief can be granted.
2. This forum lacks jurisdiction over any claim involving any fraud alleged to have been
perpetrated upon the PUCO.
3. This forum lacks jurisdiction over any claim seeking to invalidate and/or rescind the
parties’ Agreement.
4.  This forum lacks jurisdiction over any claim seeking to modify the terms of the parties’
Agreement. '
5. This forum lacks jurisdiction over any claim regarding services and operations, including
those involving pressure maintenance.
6.  This forum lacks jurisdiction over any claim regarding rates and charges, including
charges for shrinkage. '
7. The fact that ONG is no longer satisfied with the terms of the Agreement does not
provide a claim for damages.
8.  The Counterclaim fails to allege fraud with requisite particulatity.
9. The Counterclaim fails to allege fraud regarding the Agreement which governs the
parties’ rights and obligations.
10. Custom and usage.
11. Estoppel.
12. Laches.
13.  Waiver.



14.
15.
16.
17.
18.
19.
20.
21.

Unclean hands.

Failure to mitigate damages.

Mistake.

Novation.

Uﬁjust enrichment.

Bad faith.

Substantial compliance.

The contract does not provide for attorney fees.

WHEREFORE, Claimant Orwell Trumbull Pipeline Company prays that Respondent’s

Counterclaim be dismissed at Respondent’s costs, and for whatever other relief this Court finds

fair, just and equitable.

Respectfully submitted,

/s/ Mark E. Kremser

WILLIAM T. WULIGER, ESQ. (0022271)
MARK E. KREMSER, ESQ. (0066642)
WULIGER, FADEL & BEYER, LLC

1340 Sumner Avenue

Cleveland, Ohio 44115

(PH) 216-781-7777

(FX) 216-781-0621
wtwuliger@wtwuligerlaw.com

mkremser@wuliger@wuligerlaw.com

Counsel for Claimant




CERTIFICATE OF SERVICE

This is to certify that a true copy of the foregoing was sent this ___ day of September

2015 via electronic mail to Gina M. Piacentino, The Weldele & Piacentino Law Group Co.,

LP.A., 88 East Broad Street, Suite 1560, Columbus, OH 43215, gpiacentino@wp-

lawgroup.com.

/s/ Mark E. Kremser

WILLIAM T. WULIGER, ESQ. (0022271)
MARK E. KREMSER, ESQ. (0066642)
WULIGER, FADEL & BEYER, LLC
1340 Sumner Avenue

Cleveland, Ohio 44115

PH) 216-781-7777

(FX) 216-781-0621
witwuliger@wtwuligerlaw.com

mkremser@wuliger@wuligerlaw.com

Counsel for Claimant
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: NATUi:lAL GAS TRANSPORTATION SERVIGE AGREEMENT

BY THIS AGREEMENT, exesuled this 1st day of July, 2008 orwel-Trumbull Pipeline Co., LLC

{“ONG") and Brainard Gas Corp. ("BGC") (hereinafier

("OTPC"), Qrwel! Natural Gas Company
OTPC and Shipper are

ONG and BGC shall collectively be referred to as "Shipper"),

hereinafter sometimes referred to colleciively as the Parties and Individually as a Party) for

valuable consideration, the receipl and sufficlency of which is hereby acknowledged, do

hereby recile and agree as follows:

RECITALS

WHEREAS, OTPC awns a natural gas transmisslon pipeline system described on
Exhibit A 1o this Agreement (Pipsline); and

WHERAS, OTPC Is an Ohio intrasisie pipaline operating natural gas pipefines and

ralaied facilies located within the State of Ohio under euthorlly of the Public Utility

Commisslon of Ohio; and

WHEREAS, Shipper desires fo uilize OTPC's Pipeline for the transportation of na’turai

gas within the State of Ohlo; and

WHEREAS, OTPC has agreed {o provide such iransporiztion fo Shippsr subject to ths

{erms and conditions hereof,

he mutual covananis hereln comained, the Pariies

WITNESSETH: In consideration of i
on an Intzruptble basie, and Shipper witl

herelo agree that OTPC will iransport for Shipper,

furnish, or cause 1o be fumished, to OTPC natural ges for such ransporiation during the tem

hersof, st prices and on the terms and conditions hereinafier provided:

AGREEMENTS

AR =

DEFINITIONS

Except where the context otherwise indicates another or difierent meaning or intent, the
following terms are intencled and used herein and shall be construed fo have the meaning as
follows:

A, "Btu® shall mean the British thermal unit as defined by international standards.

P. "Business Day" shall mean any weekday, excluding federal banking holidays.
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E. "Customer" means any indi

G. "Delivery Point{s

H. "Delivery Volume

I, “Firm* shall mean that esch Dth Shipper tenders althe
Shipper's Delivary Point(s) minu

Majeurs col

K. *Gas Day" or "Day" shall

L *Heating Value" shall mean the gress hesiing valus

C. "Central Clock Time" (C.T.) shall mean Ceniral Standard Time adjusled for Daylight

Savings Time.

D. "Company" means OTPC, Its SUCCREEONE and asslgns.

vidual, governmental, or corparaie entity 1aking iraneportation

service hersunder,

“pekatherm” or "Dth" means the Company's billing unit measured by its thermal value. A

dekatherm is 1,000,000 Blus, Dekatherm chall be the standard unit for purposes of
nominations, scheduling, nvaicing, and balancing.
)" shall ean the specific measuremen location(s) fisted on Exhibit B at

which OTPC dellvers Shipper-owned Gas 1o Shipper and Shipper receives such Bas from

OTEC. Exhibil B is hersby incorporaled into this Agreement.

" shall mean the volume of Gas actually taken atthe Delivery Point(s) by

or on behalf of Shipper.

Racslpt Point will be delivered to
s OTPC's Shrinkage without Intermuption excepl under Foros

nditions or an energy emergency declared by the Commission.

J. "Gas" shall mean natural pas of Interstaie pipeline qualliy.

mean a period of 24 consecutive hours, beginning at 2:00 2.m,

Central Clock Time, as adjusied for Daylight Sevings Time, and the dte of the Day shall

be that of its beglnning.

.on a dry hasis, which is the number

roduced by the compleie combustion at constant pressure of the

of British thermal units p
volume of one

amount of dry gas (gas containing ne water vapor) thet would occupy 2
Cubic Fost at 14.73 psla end B0° F with combustion alr et the same emperal
pressure as the gas, the products of combustion being cooled to the nitial temperature of

the gas and air, and the water formed by combustion condensed 1o the liquid state,

ture and

e dally difference between the Oths iendered by or for

M. "lmbalance" shall mean ih
C's Shrnkage and the metered

Customer's account at the Recelpt Point minus OTP
volurnes allocated to Shipper al the Delivery Polnt(s).
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N. "Interruptible” shall mean that each Dith Shipper tendars sl the Receipt Poinl WIll be
delivered to Shipper's Delivery Palni(s) less OTPC's Shrinkage If OTPC, using reasonable
Judgment, delermines thal capacity exists after all the Firm fransporl heeds are accounled

Tor to pernmil redelivery of tendered gas.

0. "Maximum Daily Quantity” or "(MDQ)" shall mean the maximum daily firm natural gas .
quantity which Shipper shall be entilfed 1o nominale during any 24-hour perind, Shipper's
MDQ shall be negoflated between Shipper and OTPC snd incorporaled into Shipper's

Service Agrzemert with OTPC.

P. "Manth* shall mean a calendar month beginning at 8:00 =.m. Central cloch time on the first
day of the calendar month and ending =t 8:00 a.m. Central closk fime ihe firs! day of the

folloving calendar manth,
Q. "OTPC system" shall mean the inirastate pipeling system owned by OTPC,

R. "Nomination” shall mean the confirmed Quantity of Gas which Shipper shall arrange fo
have delivered fo the Recelpt Poini(s) for redelivery by OTPC to the Delivary Polrit(s). The
Noemination shall Include sufficient gas to account for OTPC's Shrinkags.

8. "Operational Flow Order” or "OFO" shall mezn a declaration made by OTPC that
conditions are such that OTPC can only safely transport an amouni of Gas during a
calendar day equal to the amount of Gas which Shipper will actually receive at the Receipt
Polnt on that celendar day. OTPC shall only declare an Opetaiional Flow Order if an
Upstream pipeline declares an operational flow order or otharwise restricis the fow of Gas

which nonmally would be delivered io OTPC at ths Receipt Point.

T. "Overrun® shall mean =ny volume of Gas aciually transporied which, as measured on a
daily basis, sxcesds the maximum daily quantity (MDQ) established by this Agreement.

U. "PUCO" or “Commission” means the Public Uililes Commission of Ohio or any

successor governmental authority.

V. "Quaniity of Gas" shall mean the number of units of ges expressed in Dth or MMBtu

untess otharwise specified.

W. "Receipt Point{s)" shell mean tose measurement locations where Shipper-owned gas

enters OTPC's sysiem.

X. "Service Agreement" Each Custorner shall sign an individual Agreement with OTPC prior
o commencemeant of service that identifies the Receipt Point and Delivery Poini(s),the
MDQ, declares whether the transportation fs—Fim_) or Interruptible and establishes the cosl
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for the ransporiation, The Service Agreemenis shall be filed with the Commission pursuant
to Sectlon 490531, Revised Code for approval. t

Y, "Shrinkage” shall mean the quantily of Gas required by OTPG to replace the esfimaled
quantity of Gas which is required for compressor fuel, and losf-or-unaccoupted-fnr Gas
when {ransporting the tenderad quantities~ This percentege is sel forth in Exhibll B,

7. "Written Nofice" shall mean a legible communication received by the intended recipienl of
the communication by, United States mail, express courler, or confirmed facsimile. Wilten
Notice may also be provided by Emall, but shall nol be effective until such lime as {a) the
Emall is acknowletlged by the intended reciplent; {b) or a copy of such Email Is received by

the Intended recipient by US mail, express courier, or facsimile.
|, DELIVERY AND TRANSPORTATION

1.1 Shipper shall arrange with suppllers of Shipper's selection to have Gas in an
amounl not to exceed Shipper's MDQ adjusted for OTPC's Shrinkage as specifiad on Exhibit
B, iendered fo the Recsipt Point(s) as specified on Exhibit B, for delivery. Into tha oTPC
Pipeline on Shippar's behalf, OTPC shall then redeliver, on an Interruptible basis, sush
nuantlties, less OTPC's Shrinkage, to Shipper, or on behalf of Shipper, zt the Delivery Polnt(s)
as speciiied on Exhibit B, All transportstion by OTPC for Shipper shall be governad by
OTPC's then current fransporiztion tarii on fils with the PUCO, except as .expressly modified

hereby,

12  ONG agrees thet during the term of this Transporiztion Service Agresment [t vl
use only OTPC's pipelines to transport gas for any of iis cusiomers; provided, however, thai
this exclusive use of e OTPC pipelines shall remaln In efieci es long as OTPC has avallablz
capacity within lls plpefines. Should available capaclty not exist, than during that period only
ONG may use ciher pipelines to ranspor fis gas requirements. This Transporiaiion Servics

Agreemant will only be utillzed by BGC for back up purposes only and on =n as neaded basis.

1,8 For planning purposes, Shipper shall provide Writien Nolice, al least three (3)
business days prior to the start of each calendar Month, to OTPC of the amount of Gas i
intends to transport sach day of the upc(:ming Month. Shipper shall submit its Nomination to
OTPC by no later than 10:00 a.m. Ceniral Clock Time for Gas flow the following day. This
nomination should corespond to. scheduled deliveries Shipper makes on the upstrsam
Interstate pipsline and- downstream local distribulion company operating the epplicable
Delivery Poinl{s). Should the Shipper deslre to modify its Nomination elther on the current Day
or after the Nomination deadline for Gas flow the following day, OTPC shall make every
aftempt io accommodate Shipper's request provided OTPC can confirm such quantities with
the upstream plpeline at the Recelpt Poinl(s) and downsiream entity &t the Delivery Polnt(s).
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1.4 Shlppsr_shaﬂ be permiiied lo have delivered inlo and remaoved from OTPC's
Pipeline fts nominaled Gas volume, adjusied for OTPC's Shrinkage, up to the MDQ previously

agreed 1o and found on Exhibit B,

1.5  If any of the interstate pipelines Interconnected with OTPC lssues an operaional
flow order then OTPG may lssue lts own malching OFO on its Pipeline that will apply 1o
Shippers, The OFO may restrict Shippers io nominale into the OTPC Plpeline only that valume
of Gas which Shipper will have redsliversd the same day adjusted for Shrinkage. OTPG will
use its best efios 1o limit such OFQ 1o just the time necessary io comply with applicable
upsiream Interstate OFDs, OTPC will only assess OFO penalties on a pro-rala basis if GTPC

is actually assessed penalties by an applicable upstrsam pipeline.

1.6 Imbalances caused by Shipper al the Delivery Poini(s) shall be resolved by
OTPC and Shipper within thirty (30) days. Imbalances ai the Recelpt Polnl are governed by
the terms and condliions of the upstream pipeline(s) delivering info OTPC. Any Imbalance
charges or penaliles of costs of any kind incurred by OTPC as a result of Shipper's aver or
undsr dslivery of natural gas into OTPC's system, either on a daily or monthly basis, will be
relmbursed by Shipper within ten (10) days of recslpt thereof, If Shipper fails 1o maks any
payments under this Agreement when due, OTPC hes the right {o terminate this Agréement
upon iwo (2) deys nofice, unless such payment is made by ihe daiz speciied in ths

termination notics,

1.7 Shipper warranis that it has iitle to all Ges Dellvered io OTPC, fre and clear of
all claims, liens, and other encumbrancss, and further covenanis and agress io indemnfy and
hold harmizss from all claims, demands, obligations, suiis, actions, debis, accounts, damages,
costs, losses, liens, judgments, orders, atiorneys feas, expenses snd liabiliies of any kind or
naiure arising from or atiributablz o the adverse clalms of any and &l) other persons or pariies

relafing io such Gas tendered by Shipper &t the Recsipt Point,
I, QUANTITY AND PRICE

2.1 Shipper shall pay OTPC a Commeodiiy Rete plus Shrinkage, as siaied on Exhibit

B, for each volume of Gas delivered 1o the Delivery Point(s).

. TERN

4.1 The Agreement shall be effective as of 1st day of July, 2008 and shall continue In
full force and effect, terminating 15 years thereafier and shall continue.from year to year

thereafler, unless cancelled by elther party upon 30 days writien nofice.

Page 5



IV, MEASUREMENT AND QUALITY OF GAS +

4.1 tMeasurement of the Gas delivered and billed lo Shipper shall be based upon an
allocalion conducted by the aperalor of the Delivery Point(s). Disputes regarding aliocated
throughput ghall be handled in eccordence with the tariff of the Delivery Polni(s) operator.
Billings for all receipts and deliverles hereunder shall be made on & lhermal basis in Dih.
OTPC shall provide o Shipper at Shipper's requesi, pertinent |arff information periaining 1o

methad of allocating deliveries al Delivery Palni(s).

4.2 All Gas delivered under this Agreement shall be commergially free from solid and
figuid impurities and shall satisfy all pipeline quality standards reasonably established irom

lime io time by OTPC and upsiream or downstream pipelines.

V. BILLING AND PAYMENT

5.1 On or about the lenth (10th) day of esch calendsr month, OTPC will render to
Shipper a statement setting farth the total volume of Gas delivered hereunder for Shipper
during the immediaiely preceding #onth. In the svent OTPC wes not able o take actual meter
readings al any mster, or K OTPC has not received the necessary meter statements from the
owner or operator of any applicable meter In time for preparation of the monthly statemsnt,
OTPC may use an estimated Gas delivery volume based upon confirmed nominations. Any
such estimated delivery volume shall ba corrected in the first statsment afier the actual meter

reédings become avalilable.

52 In the eveni of & meter failure & reconstrucied bill using the best Information

available shall bs used.

A3 Bhipper agraes to pay OTPC the amouni payable according o such siaternent -
on or before the tweniy-fitth (25th) day of the month or within ten (10} days of receipi of the

Invoice whichever is later.

54  Failure to tender payment within the above specified time fimit shall result in a
monthly interest charge of one and one half percent (1-1/2%) per month on the unpaid
balance, In addition, should Shipper's payment be delinguent by more than thirty (30) days, |
OTPC shall have the right, at its sole discretion, to terminate this Agreement and io .erminale
Ges transporiation in addition 1o its sesking other legal redress, OTPC will first contact Shipper )
aboui any payment Issues and try to resolve those issues In a reesanable manner,

55 Any notice, request, demand, statement, or other correspondence shall be
given by Written Notice to the Parties herelo, as set forth below:
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Orwell Natural Ges Company or Bralnard Ges Company, s applicable

.B500 Statiori Street, Suile 100
Mentor, Ohlo 44060

EMAIL: tsmith13@sprynel.com

Shipper:

PHONE: (440) 874-3770)
FAX: (440) 874-0B44
ATTH: * Thomas J. Smith
OTPC: OTPC Gas Transmission Company, LLC
8500 Stalion Streel
Suite 100
Menlor, OH 44080
EMAIL: srigo@orwellgas.com
PHONE (440) 974-3770
FAX: (440) 205-8680
ATTN: Stephen G, Rigo

V. FORCE MAJEURE

6.7  Except with regards {o 8 parly's obligation 1o make payment due under Sestlon 5
end Imbalance Charges under Section 2, neither party shall be liable to the other jor failurs io
perform 2 firm obligation; to the exient sush failure was caused by Force Majeure, The term
“Force Majeure" as employed hereln means any cause not rezsonsbly within the control of the
pariy claiming suspension, as further defined in Section 6.2, :

6.2  Foroe Meleure shall Include but not be limited to the following (1) physical svenis
such as acts of God, landslides, lightning, earthquakes, fires, storms or siorm warnings, such
as humicanes, which resuli in evacuaiion of the affsctsd ares, floods, washouts, explosions,
bragkage or zecident to machinery or equipment or lines of plpe; (i) weathsr related events
sifecting an eniire geogrephic regian, such as low iempersiures which .cause freszing or
failtre of wells ar linzs of pipe; (iil); (iv} acis of others such as sirfkes, lockouts or ather
Industrial disturbances, riots, saboiage, terrorism, insurections or wars; and (v) governmental
acions such as pecessity for compliance with any court order, law sisiute, ordinance, or
regulations promulgaied by & governmental authorily heving jurisdiction. The Pariies shall
make reasonable effarts to avold the adverse impacis of & Force Mejsure and to resolve the

event of occurrence once it has occwirad In order fo resume periomance.

6.3  Nelther parly shall be entitled to the benefit of the provision of Force Majeure to
the extenl performance ls affected by any or all of the following clrcumstances: (i) the
curtailment of Inlerruptible or secondary firm transportation unless primary, In-path, firm
transportation Is also curtailed; (i) the party clalming Force Majeure failed to remedy the
‘condition and fo resume the performance of such cavenants or obligations with reasonable
dispaich; or (iii) sconomic hardship. The clalming of Force Majeure shall not relieve elther

party from meeting all payment obligetions.
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6.4  Nolwlthstanding anything 1o the conirefy heraln, the partles agree thal the
saltlement of striles, lockouts or other industrial disturbapces shall be entirely within lhe sols

discretion of the parly experlencing such dislurbances.

8.5 The parly whose performance Is prevented by Force Majeure musl provide
natice to the other parly. Inilial notice may be glven orally; however, written nolificallon with
reasonably full parliculars of the evenl or ocourrence is required as soon as reasonahly
possible. Upon praviding written nofification of Force Majeure to the ather parly, the affecled
party will be relieved of its obligation to make or accep! delivery of Gas as applicable to lhe
exient and for the duration of Force Majeure, and nelther pariy shall be deemed io have failed

in such obligation to the ather during such aceurrences o event,

VI, ADDITIONAL TERMS

7.1 Shipper shall join with OTPC In support of the applicstion o the PUGO [or
approval of this Agreement pursuant to Section 4805.31, Revised Code.

7.2 In the event of an energy emergency declared by the Governor or any other
lawiul official or body, it is understood that OTPC shall and will follow the dictates of anyt
energy emergency rule, or order, OTPC shall not be llable for any loss or damage suifered by

Shipper as & result thersof,

7.3 This Agreement shall be constried under the laws of the Slafe of Ohia.

7.4 This Agraemsni, together with all schedules and exhiblis hereto, consiitutes the
eniir= agreement beiwasn the Parties periaining 1o the subject matier hereof and supersedas
&ll prior agraements, undarstandings, negotiations and discussions, whether oral or wrifien, of
the Pariies, No supplament, modification or waiver of this Agreemsnt shall be binding uniess
execuied in wrlling by the Party to be bound thereby. o welver of any of the provisions of this
Agreement shall be deemed or shall consliule a waiver of any other provision hereof
(regardiess of whether similar), nor shall any such walver constiiute a continuing waiver unless

otherwlse exprassly provided.

7.5  This Agresment shall be binding upen and. Inure 1o the benefil of the Perties and
ihelr respective permitted successors and assigns, Neither this Agresment nor any of the
righis, benefits or abligations hereunder shall be assigned, by oparation of law or otherwise, by
any Party herstn without the prior written consent of the other Party, which consent shall nol be
unreasonably withheld, Except as expressly provided herzin, nothing in this Agreement Is
intended to confer upon any person other than the Parties and their respective permitied

successors and assigns, any rights, benefits or obligations hereunder,
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7.8  The parties agree that any dispule arising hereunder or relaled lo Ihls Agreement
shall be resolved by hinding arbilration under the ausplces of the Amerlcan Arbliration
Assoaialion, Preheating discovery shall be pemitied In acoardance with the procedures of the
Ohlo Rules of Civil Praoedure, The arbltralor or arblirators shall have authorlly 1o impose any
remecly al law or in equity, Including injunctive relief. The parlies agree thal any healing will be

conducled In Lake County, Ohio.

7.7 Recovery by either Parly of demages, Il any, for breach of any provision hereof
shall be limiled to direct, actual damages. Both Parlies waive the right, 7 any, 1o recover

consequential, Indirect, punitive and exemplary damages.

7.8 Boih parties shall have the right to demand cradit assurances from the other
parly. If the financlal responsibility of any Party Is af any time unsatisfaclory io lhe other Party .
for any reason, then the defaulting Party will provids the requesting Parly with salisfactory
securfly for the defauliing Pary's performance hersunder upon reguesiing Pary's demand. .
Defaulling Party's failure {0 abide by the provisions of this Section shall be consldered &
breach hareof, and the requesiing Farly may terminate this Agreement, provided the defauiting
Party is afforded an oppartunity to cure any default within thres (3) business days notice of any
breach, Both Parties have the right, In addition to all other righis and remedies, to sei-off any
such unpald balance due the other Parly, or by the parent or any subsidiary of the other Party,

under any separats agreament or transaction,

7.8  No prasumption shall operate in favor of or against either party regarding the
consiruction or Interpretation of this Agreement as & result of sither pariy's responsibllity for

draiting this Agreement.

IN WITNESS WHEREOF, the Pariies harsto have caused this instrument to be executed as of

the date sat forth above,
Brainard Gas Corp.

Orwell-Trumbull Plpelme Co., LLC
% /\*d j/ q ﬂh‘d /

SI phen & Rigo, . ThomasJ Srpith! President
“xecutive Vice /es:dent
Date; U/H [.Z0] Date;_ Jut, /, TUIP

Orwell Natural Gas Company

By : ; ﬁq.,,_.__/

ThornasJ 8/4/. Pfesident
LSl 7, 2ovt

Daie

Eopwell\WsluralBasTransp.Agr.B j Orwell 08-00-DE

pYlomaszewskii\oshomne miscinortheas! ohiolsale of



Exhibit A

OTPC Gas Transmission, LLC

ALL PIPELINES OWNED BY OTPC LOCATED IN NORTHEASTERN OHIO.
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ExhibitB

OTPC Gas Transmission, LI.C

Primary Receip! Poln!
Inlerconnecllon between QTPC and North Coasl Gas Transmisslon, LLC's Pipeline In
Mantua, Ohio

Primary Delivery Point(s)
ForBGC:  Varlous interconnections between OTPC and BGC. as
required for back-up services anly,

For ONG:  Various interconnestions between OTPG and ONG.

Shrinkage
TBD

2000 Dth/day

*RATES
Commodity Charge (paid only an quantity transporied)
Novembar-March §0.95 per Thousand Cubic Fest (Mcf)
April-Ociober §0.85 per Thousand Cuble Feat (Mci)
*Raies will adjust every five (5) years commeneing en July 1, 2013 and coniinting on sach fifih
(5" anniversary date for the rema ining term of this Agreement fo reflect the higher of §0.85
per Thousand Cuble Feet (Mcef) or a negotiaied rate to reflact the then curremt market
conditions existing on each such rale adjusiment date. Tithe parties cannot agree on a rate
adjustment amount, OTPC shall have the apiion io Increase the Rais by the increass in the
consumer price index all liems (Cleveland, Ohlo) ("CPI") a5 caloulated from July 1, 2008 io

each applicable rate adjusiment daie.
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This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on

11/9/2015 4:58:44 PM

Case No(s). 14-1654-GA-CSS, 15-0637-GA-CSS

Summary: Motion Orwell-Trumbull Pipeline Company, LLC's Request for Certification and
Application for Review of an Interlocutory Appeal of the Attorney Examiner's Oral Ruling.
electronically filed by Mr. Justin M Dortch on behalf of Orwell-Trumbull Pipeline Company, LLC
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