
BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO 
 
 
ORWELL NATURAL GAS COMPANY, : 
      :  CASE NO. 14-1654-GA-CSS 
  Complainant,   : 
      :  CASE NO. 15-637-GA-CSS 
 v.     :  
      :    
ORWELL-TRUMBULL PIPELINE   : 
COMPANY, LLC,    : 
      : 
  Respondent.   : 
       

 
ORWELL-TRUMBULL PIPELINE COMPANY, LLC’S 

REQUEST FOR CERTIFICATION AND APPLICATION FOR REVIEW OF AN 
INTERLOCUTORY APPEAL OF THE ATTONREY EXAMINER’S ORAL RULING  

 
 

 Pursuant to Ohio Administrative Code Rue 4901-1-15, Respondent Orwell-Trumbull 

Pipeline Company, LLC (“OTP”), by and through counsel, requests that an Interlocutory Appeal 

be certified arising from the Attorney Examiner’s oral ruling on November 3, 2015 denying 

OTP’s motion to stay the hearing in these matters until the pending arbitration between OTP and 

Orwell Natural Gas Company (“ONG”) has been completed (the “Ruling”).1  OTP further 

requests that the Public Utilities Commission of Ohio (the “Commission”) reverse the Attorney 

Examiner’s ruling and stay all proceedings in these cases until the arbitration has been 

completed.  The pending arbitration, to the American Arbitration Association, was requested on 

March 12, 2015 by OTP pursuant to clause 7.6 (“Arbitration Provision)” of the contract entered 

into by ONG and OTP on July 1, 2008 (“2008 Contract”).  The Commission approved the 2008 

                                            
1 Pursuant to Rule 4901-1-15(C), the portion of the record containing the Attorney Examiner’s November 3, 2015 
ruling is not yet available (Attorney Examiner stated that transcript of hearing would be available on November 18, 
2015), but the ruling is described with particularity in this filing.  OTP will file the portion of the record containing 
the Attorney Examiner’s decision as a supplement to this filing when it becomes available. 
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Contract, including the Arbitration Provision, by an Entry dated December 19, 2008, in Case No. 

08-1244-PL-AEC. 

 As demonstrated in the attached Memorandum in Support, the ruling in question presents  

novel questions of law and policy to the Commission.  An immediate determination by the 

Commission is necessary to prevent the likelihood of undue prejudice to OTP and expense to all 

parties, should the Commission ultimately reverse the ruling in question. 

 

Respectfully submitted, 

        /s/ Michael D. Dortch   
      Michael D. Dortch (0043897) 
      Justin M. Dortch (00900048)      
      KRAVITZ, BROWN, & DORTCH, LLC 
      65 East State Street, Suite 200 
      Columbus, Ohio 43215 
      Phone (614) 464-2000 
      Fax: (614) 464-2002 
      E-mail: mdortch@kravitzllc.com 
         jdortch@kravitzllc.com  
 
      Attorneys for Respondent 
      ORWELL TRUMBULL  

PIPELINE COMPANY, LLC 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

mailto:jdortch@kravitzllc.com
mailto:mdortch@dravitzllc.com
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CERTIFICATE OF SERVICE 
 
The PUCO’s e-filing system will serve notice of this filing upon counsel for the for the 

Complainant, the Ohio Consumers’ Council, and the Staff of the Public Utilities Commission of 
Ohio.   

 
Further, I hereby certify that a true and accurate copy of the foregoing was served upon 

counsel for the Complainant, the Ohio Consumers’ Council, and the Staff of the Public Utilities 
Commission this November 9, 2015, by electronic mail: 

 
Gina M. Piacentino, Esq. 
Weldele & Piacentino Law Group 

 88 East Broad Street, Suite 1560 
Columbus, OH 43215 
Email: gpiacentino@wp-lawgroup.com 
 

Joseph Serio  
Michael Schuler  
Ajay Kumar  
The Ohio Consumers’ Counsel 
10 West Broad Street 
Suite 1800 
Columbus, Ohio  43215 
Joseph.Serio@occ.ohio.gov 
Michael.Schuler@occ.ohio.gov 
Ajay.Kumar@occ.ohio.gov 
 

Werner Margard (0024858) 
Katie Johnson (0091064) 
The Office of the Ohio Attorney General 
Public Utilities Section 
180 East Broad Street, 6th Floor 
Columbus, Ohio  43215 
Werner.margard@puc.state.oh.us 
Katie.johnson@puc.state.oh.us 
 
 

         

        /s/ Michael D. Dortch   
   

 

mailto:Ajay.Kumar@occ.ohio.gov
mailto:Werner.margard@puc.state.oh.us
mailto:Katie.johnson@puc.state.oh.us
mailto:gpiacentino@wp-lawgroup.com
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BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO 
 
 
ORWELL NATURAL GAS COMPANY, : 
      :  CASE NO. 14-1654-GA-CSS 
  Complainant,   : 
      :  CASE NO. 15-637-GA-CSS 
 v.     :  
      :    
ORWELL-TRUMBULL PIPELINE   : 
COMPANY, LLC,    : 
      : 
  Respondent.   : 
       

 
MEMORANDUM IN SUPORT OF  

ORWELL-TRUMBULL PIPELINE COMPANY, LLC’S 
REQUEST FOR CERTIFICATION AND APPLICATION FOR REVIEW OF AN 

INTERLOCUTORY APPEAL OF THE ATTONREY EXAMINER’S ORAL RULING  
 
 

 Respondent Orwell-Trumbull Pipeline Company, LLC (“OTP”) seeks the certification of 

an interlocutory appeal from, and the reversal of, the Attorney Examiner’s November 3, 2015, 

ruling (the Ruling)1 on an oral motion presented at the outset of the hearing in this matter.  The 

motion asked the Public Utilities Commission of Ohio (the “Commission”) to enforce an 

arbitration provision contained within a contract previously approved by this Commission2 by 

staying the hearing in this case pending arbitration between OTP and ONG, and by issuing an 

Order directing the parties to arbitrate their disputes.  The Ruling denied that motion. 

OTP respectfully suggests that the Ruling contravenes the public policy of Ohio by: (a) 

failing to encourage the use of arbitration to settle disputes; (b) failing to enforce an arbitration 

                                            
1 Pursuant to Rule 4901-1-15(C), the portion of the record containing the Attorney Examiner’s November 3, 2015 
ruling is not yet available (Attorney Examiner stated that transcript of hearing would be available on November 18, 
2015), but the ruling is described with particularity in this filing.  OTP will file the portion of the record containing 
the Attorney Examiner’s decision as a supplement to this filing when it becomes available. 
 
2 This Commission approved the contract between OTP and Orwell Natural Gas Company (“ONG”) entered into on 
July 1, 2008 (“2008 Contract”), including, clause 7.6 (“Arbitration Provision”), by Entry dated December 19, 2008, 
in Case No. 08-1244-PL-AEC. 
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provision contained within a contract, and (c) failing to enforce the unambiguous terms of 

contract as written.  In addition, the ruling threatens to undermine public confidence in contracts 

approved by the Commission.    

 

I. STANDARD OF REVIEW 

Ohio Administrative Code Rule 4901-1-15(B) permits an Attorney Examiner to certify an 

interlocutory appeal at the request of a party adversely affected by an oral ruling upon a finding 

that: (a) the appeal presents a new or novel question of law or policy; and (b) an immediate 

determination by the Commission is necessary to avoid the likelihood of undue prejudice or 

expense to one or more of the parties, should the Commission ultimately reverse the ruling in 

question.   

Because the Ruling presents new or novel questions of law or policy, because the Ruling 

would deny OTP a contractual right, and because the Ruling imposes unnecessary – and 

therefore undue – expense upon all parties, an interlocutory appeal should be certified and the 

Commission should reverse the Ruling. 

 

II. THE APPLICABLE LAW OF OHIO FAVORS ARBITRATION. 

Arbitration has long been favored in the law, generally, and by Ohio’s courts, 

specifically.  Hayes v. The Oakridge Home, 2009-Ohio-2054, ¶15, 122 Ohio St. 3d 63, 908 

N.E.2d 408.  See also, Findlay City School Dist. Bd. of Edn. v. Findlay Edn. Assn. (1990), 49 

Ohio St.3d 129, 551 N.E.2d 186; and Mahoning Cty. Bd. of Mental Retardation v. Mahoning 

Cty. TMR Edn. Assn. (1986), 22 Ohio St.3d 80, 22 OBR 95, 488 N.E.2d 872. 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986108589&pubNum=578&originatingDoc=I04635974d3ed11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986108589&pubNum=578&originatingDoc=I04635974d3ed11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990042581&pubNum=578&originatingDoc=I04635974d3ed11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990042581&pubNum=578&originatingDoc=I04635974d3ed11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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The Ohio General Assembly plainly concurs with Ohio’s judiciary, and thus Ohio Rev. Code 

§2711.01 expressly provides: 

A provision in any written contract… to settle by arbitration a controversy that 
subsequently arises out of the contract… shall be valid, irrevocable, and 
enforceable, except upon grounds that exist at law or in equity for the revocation 
of any contract. 

 
 The Ohio Supreme Court has further found that in light of Ohio’s strong public policy 

favoring arbitration, “all doubts” are to be resolved in favor of arbitration.  Oakridge Home, ¶15.  

Accordingly, “grounds that exist at law or in equity” upon which arbitration provisions might be 

ignored are construed to be extremely narrow.   

In ABM Farms, Inc. v. Woods (1998), 81 Ohio St. 3d 498, 692 N.E.2d 574, for example, 

a woman and her husband attempted to void a brokerage contract by claiming they had been 

fraudulently induced to enter the contract.  The contract contained an arbitration provision.  The 

defendants moved the trial court to stay the case in favor of arbitration between the parties.  After 

conducting an evidentiary hearing, the trial court denied the defendant’s motion concluding that 

the plaintiffs had, indeed, been fraudulently induced to enter into the contract.  The court 

therefore declared the entire contract, including the arbitration provision, to be void. The 

Appellate Court later affirmed the decision.   

The Ohio Supreme Court reversed the lower courts. The Supreme Court declared that 

arbitration provisions are, in essence, a “contract within a contract.”   Id.  At 501, 692 N.E.2d 

577.  The Court therefore held that arbitration provisions cannot be ignored based solely upon 

attacks upon the contract as a whole.  Instead, a party seeking to set aside an arbitration clause 

must make a specific showing that the arbitration provision, itself, is void. Id. At 502 (citing, with 

approval, Krafcik v. USA Energy Consultants, Inc. (1995), 107 Ohio App.3d 59, 63, 667 N.E.2d 

1027, 1029).  In the absence of such a showing, the arbitration clause is properly enforced, and 
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the case is to be arbitrated.  Any claim that the contract is unenforceable for some other reason 

may, of course, still be raised to and addressed by the arbitrator. 

 In Krafcik, homeowners sued a contractor and a supplier claiming breach of contract.  

The contract was between the homeowners and the contractor and it contained an arbitration 

provision.  The contractor moved that the case be stayed, pending arbitration.  The trial court 

denied the motion without an evidentiary hearing.  Presaging the Ohio Supreme Court’s decision 

in ABM Farms, the Court of Appeals reversed, holding that arbitration provisions are severable 

from the other terms of the contract.  As a result, even claims that might render a contract 

invalid, generally, are not alone sufficient to render the arbitration provision itself invalid.  The 

arbitration clause must itself be invalid.  Id. At 63, 667 N.E.2d 1027, 1029.  

The Court of Appeals also rejected the homeowners' alternative argument that the 

arbitration provision should not be enforced because they also wanted to sue the supplier – a 

non-party to the contract – arguing that no one can be compelled to an arbitration agreement to 

which it is not a party.  The Court of Appeals found that this contention would “fly in the face of 

Ohio’s strong presumption in favor of arbitrability” and that “it would be patently unfair to 

permit a plaintiff who has agreed to arbitration to escape that agreement by adding a defendant 

who is not party to the arbitration contract.”  Id at 64, 667 N.E.2d 1027, 1030, citing Neubrander 

v. Dean Witter Reynolds, Inc. (1992), 81 Ohio App.3d 308, 311, 610 N.E.2d 1089, 1090, 1091;  

Arnold v. Arnold Corp. (N.D. Ohio1987), 668 F. Supp. 625, 629. 
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III. ORWELL TRUMBULL PIPELINE COMPANY’S MOTION SHOULD HAVE 
BEEN GRANTED BECAUSE OHIO LAW FAVORS ARBITRATION, AND 
BECAUSE THE PARTIES OPPOSING THAT MOTION FAILED TO RAISE 
ANY LEGALLY BASIS TO SET ASIDE THE ARBITRATION CLAUSE. 
 

When this Commission approved the Arbitration Provision as part of its approval of the 

contract in Case No. 08-1244-PL-AEC, it acted in conformity with the often-expressed stated 

public policy of the State of Ohio.  At the beginning of the hearing in this matter, OTP, through 

counsel, orally moved to stay the cases pending before this Commission, and for the entry of an 

Order directing the parties to arbitration.  That motion was also entirely consistent with Ohio’s 

public policy favoring of arbitration.   

OTP had initiated the arbitration proceeding many months earlier via a letter complaint to 

the American Arbitration Association,3 pursuant to Arbitration Provision of the 2008 Contract.4  

The Arbitration Provision states: 

The parties agree that any dispute arising hereunder or related to this 
Agreement shall be resolved by binding arbitration under auspices of the 
American Arbitration Association.  Prehearing discovery shall be 
permitted in accordance with the procedures of the Ohio Rules of Civil 
Procedure.  The arbitrator or arbitrators shall have authority to impose any 
remedy at law or in equity, including injunctive relief.  The parties agree 
that any hearing will be conducted in Lake County, Ohio. 
 

ONG and the Ohio Consumers’ Counsel (“OCC”) opposed OTP’s motion on the basis 

that all parties were present and each party had made preparations regarding the issues presented 

before the Attorney Examiner.5  The Attorney Examiner then issued the Ruling denying OTP’s 

motion, and ordered the parties to proceed with the evidentiary hearing.   

                                            
3The March 12, 2015 Complaint Letter has been attached as Exhibit 1. 
4 July 1, 2008 Contract between OTP and ONG has been attached as Exhibit 2. 
5 Neither could express surprise at OTP’s motion, even so.  OTP raised the existence of the arbitration provision 
within its answer to the complaint filed by ONG.  
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During the course of the hearing, ONG called Mr. Michael Zappitello, ONG’s Director of 

Gas Procurement, (“Mr. Zappitello”) and Commission Staff Member Roger Sarver (“Mr. 

Sarver”) to the stand, and OCC called Mr. Gregory Slone, a Senior Energy Analyst employed by 

the OCC (“Mr. Slone”). Both ONG and OCC focused upon evidence that they contend shows 

that certain terms of the contract are not in the public interest.  Both also argued that the 2008 

Contract did not result from “arms-length” negotiations.    

Mr. Sarver, however, was asked no questions regarding the Arbitration Provision.  

Similarly, Mr. Slone’s direct testimony does not address the Arbitration Provision specifically, 

and he was not asked questions concerning the Arbitration Provisions on cross examination.   

Mr. Zappitello, at least, did specifically ask the Commission to void the Arbitration 

Provision.6  The only rationale he gave to support this request, however, was his personal 

opinion that “disputes between Orwell and OTP regarding the Orwell-OTP Contract should be 

resolved by the Commission.” 

Then, at the conclusion of the hearing, ONG and OCC each orally moved the Attorney 

Examiner for the entry of an Order that would stay the arbitration proceeding.7  During argument 

in support of their motions, both ONG and OCC were clear that the principal basis for their 

belief that this case may be heard by this Commission rather than an arbitrator is a misguided 

understanding that if they succeed in their efforts to set aside the 2008 Contract, the Arbitration 

Provision will also be set aside.  ABM Farms and Krafcik both refute that belief.    

The Attorney Examiner should have granted OTP’s Motion to stay.  OTP’s Motion is 

entirely consistent with Ohio public policy, and with the unambiguous terms of a contract 

                                            
6 See ONG Exhibit 1, Mr. Zappitello’s Pre-filed Direct Testimony, P. 17, Lines 12 – 17 and P. 18, Lines 1 – 7. 
7 OTP opposed that motion on the basis that this Commission has no legal authority to enjoin another tribunal from 
proceeding however it might deem appropriate.  The Attorney Examiner took that particular motion under 
advisement, and directed the question of whether the Commission could stay the arbitration be included in the 
parties merit briefs.   
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approved by this Commission.  In opposing OTP’s Motion, OCC and ONG failed to present the 

Attorney Examiner with a cognizable legal basis for their opposition to OTP’s Motion to Stay, 

and then failed to introduce any evidence that could justify setting aside the arbitration provision. 

The Attorney Examiner’s Ruling is error, and should be reversed by this Commission.  

IV. REQUEST FOR CERTIFICATION 

a. The Ruling in Question Presents this Commission With Novel Questions of 
Law and Policy. 
 

This Commission has apparently never specifically been required to enforce an 

arbitration provision within a contract.  It is nonetheless true that this Commission approved the 

inclusion of such a provision in the 2008 Contract, and that it acted in conformity with Ohio’s 

strong public policy to encourage such clauses when it did so.  It is equally true, that arbitration 

is favored, and that the opponents of OTP’s motion failed to identify or support any basis upon 

which OTP’s motion could be denied.  

The Ruling, therefore, threatens to contravene the public policy of Ohio by: (a) failing to 

encourage the use of arbitration to settle disputes; (b) failing to enforce an arbitration provision 

contained within a contract, (c) failing to enforce the unambiguous terms of contract as written.  

 In addition, the ruling threatens to undermine public confidence in contracts approved by 

the Commission.  Given the total lack of specific reasons or evidence to suggest why it should do 

so, this Commission should not agree to simply second guess its earlier decisions.   

Under Ohio law, it was incumbent upon ONG and OCC to identify at least one reason to 

void the Arbitration Provision itself, and it was further their burden to introduce evidence to 

support whatever reason they might have identified.  Mr. Zappitello’s personal opinion 

notwithstanding, ONG and OCC failed to identify any reason that the Arbitration Provision is 

void, and they compounded that failure when they introduced no evidence sufficient to support a 



8 
 

decision to void the provision.  Both appear to have instead relied upon the erroneous belief that 

the Arbitration Provision would cease to exist if they succeed in having the 2008 Contract 

declared void.  Because the Arbitration Provision is severable from the other terms of the 

contract, they are simply incorrect.  

b. An Immediate Determination by the Commission is Necessary to Prevent 
Undue Prejudice to OTP and Expense to All Parties, Should the Commission 
Ultimately Reverse the Ruling in Question. 
 

OTP respectfully suggests that an immediate determination by the Commission that 

reverses the Ruling will likely prevent undue prejudice to OTP and prevent undue expense to all 

parties should the Commission ultimately reverse the Ruling.  OTP would be unduly prejudiced 

because it will be denied its contractual right to arbitration, pursuant to the Arbitration Provision, 

should the Attorney Examiner’s Ruling be upheld.   

While the Ruling resulted in all parties already incurring the expense of an evidentiary 

hearing, each party now faces additional unnecessary expense.   First, each party has been 

ordered to brief their arguments regarding the validity of the 2008 Contract to the Attorney 

Examiner.  This will require each party’s attorneys to spend countless hours researching case 

law; reviewing testimony and exhibits; and drafting complex legal arguments when by prior 

agreement of the parties this matter is properly before an American Arbitration Association 

arbitrator.   
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Respectfully submitted, 

        /s/ Michael D. Dortch   
      Michael D. Dortch (0043897) 
      Justin M. Dortch (00900048)      
      KRAVITZ, BROWN, & DORTCH, LLC 
      65 East State Street, Suite 200 
      Columbus, Ohio 43215 
      Phone (614) 464-2000 
      Fax: (614) 464-2002 
      E-mail: mdortch@kravitzllc.com 
         jdortch@kravitzllc.com  
 
      Attorneys for Respondent 
      ORWELL TRUMBULL  

PIPELINE COMPANY, LLC 
  

mailto:jdortch@kravitzllc.com
mailto:mdortch@dravitzllc.com
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CERTIFICATE OF SERVICE 
 
The PUCO’s e-filing system will serve notice of this filing upon counsel for the for the 

Complainant, the Ohio Consumers’ Council, and the Staff of the Public Utilities Commission of 
Ohio.   

 
Further, I hereby certify that a true and accurate copy of the foregoing was served upon 

counsel for the Complainant, the Ohio Consumers’ Council, and the Staff of the Public Utilities 
Commission this November 9, 2015, by electronic mail: 

 
Gina M. Piacentino, Esq. 
Weldele & Piacentino Law Group 

 88 East Broad Street, Suite 1560 
Columbus, OH 43215 
Email: gpiacentino@wp-lawgroup.com 
 

Joseph Serio  
Michael Schuler  
Ajay Kumar  
The Ohio Consumers’ Counsel 
10 West Broad Street 
Suite 1800 
Columbus, Ohio  43215 
Joseph.Serio@occ.ohio.gov 
Michael.Schuler@occ.ohio.gov 
Ajay.Kumar@occ.ohio.gov 
 

Werner Margard (0024858) 
Katie Johnson (0091064) 
The Office of the Ohio Attorney General 
Public Utilities Section 
180 East Broad Street, 6th Floor 
Columbus, Ohio  43215 
Werner.margard@puc.state.oh.us 
Katie.johnson@puc.state.oh.us 
 
 

         

        /s/ Michael D. Dortch   
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mailto:Werner.margard@puc.state.oh.us
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mailto:Michael.Schuler@occ.ohio.gov
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Summary: Motion Orwell-Trumbull Pipeline Company, LLC's Request for Certification and
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electronically filed by Mr. Justin M Dortch on behalf of Orwell-Trumbull Pipeline Company, LLC
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