BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio)
Power Company for Authority to Establish 3 Case No. 13-2385-EL-SSO
Standard Service Offer Pursuant to R.Q.
4928.143, in the Form of an Electric Security
Plan. )

)
In the Matter of the Application of Ohio)
Power Company for Approval of Certain Case No. 13-2386-EL-AAM

Accounting Authority. )

APPLICATION FOR REHEARING OF THE
OHIO MANUFACTURERS’ ASSOCIATION ENERGY GROUP

Pursuant to Section 4903.10, Revised Code, and £0é¢-1-35, Ohio Administrative
Code (O.A.C.), the Ohio Manufacturers’ Associatieinergy Group (OMAEG) hereby
respectfully requests rehearing of the Public tigi Commission of Ohio’s (Commission) May
28, 2015 Second Entry on Rehearing (EDBYued in the above-captioned matters regardiag th
electric security plan (ESP) proposed by Ohio PoWempany (AEP or the Company).

OMAEG contends that the EOR is unlawful and unreabte in the following respects:

1. The Commission unreasonably determined that it ahefer ruling on the
parties’ assignments of error related to the PPAendimultaneously ruling
on the other assignments of error raised by thieegar

2. The Commission erred in increasing the caps adeocisith the distribution
investment rider (DIR) by over $37.8 million fronhose it previously
approved, as AEP did not meet its burden to estalihe necessity of
recovery at those levels.

Y In the Matter of the Application of Ohio Power Caanp for Authority to Establish a Standard Servicke©®
Pursuant to R.C. 4928.143, in the Form of an Elec8ecurity Plan Case No. 13-2385-EL-SSO, et al., Second

Entry on Rehearing (May 28, 2015).



3. The Commission erred in determining that the IRRMDgram should be
continued only for customers that are currenthtipigiating in the program

and should not be offered to additional, similasitated competing
businesses.

4. It was unreasonable for the Commission to dismespiests for rehearing
concerning double billing for transmission-relatedpenses inasmuch as
customers are seeing increases in transmissiogehar

For these reasons, and as further explained inMémorandum in Support attached

hereto, OMAEG respectfully requests that the Comimrsgrant its Application for Rehearing.

Respectfully submitted,

/s/ Rebecca L. Hussey

Kimberly W. Bojko (0069402)

Rebecca L. Hussey (0079444)

Carpenter Lipps & Leland LLP

280 Plaza, Suite 1300

280 North High Street

Columbus, Ohio 43215

Telephone: (614) 365-4100

Email:Bojko@carpenterlipps.com
Hussey@carpenterlipps.com
(willing to accept service by email)
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio)
Power Company for Authority to Establish @ Case No. 13-2385-EL-SSO
Standard Service Offer Pursuant to R.Q.
4928.143, in the Form of an Electric Security
Plan. )
)
In the Matter of the Application of Ohio)
Power Company for Approval of Certain Case No. 13-2386-EL-AAM
Accounting Authority. )

MEMORANDUM IN SUPPORT

I. INTRODUCTION AND PROCEDURAL HISTORY

On December 20, 2013, AEP filed an applicationafstandard service offer (SSO) in the
form of an ESP to be in effect initially from JuB@15 through May 2018. The OMAEG, which
is comprised of many members with facilities lodateroughout AEP’s service territory, was
granted intervention in the above-captioned proiceedn April 21, 2014. A hearing on the ESP
proposed in the Application commenced on June 34 20hd concluded on June 30, 2014. On
December 17, 2014, an oral argument was held b#fer€ommission for the limited purpose of
enabling the Commission to clarify the legal antgyamplications related to the PPA rider.

On February 25, 2015, the Commission issued ani@pand Order (Order) which, inter
alia, permitted AEP “to establish a placeholder Ri&r, at an initial rate of zero, for the term
of the ESP.* The Commission also determined that the DIR shawaintinue with recovery

capped at certain designated levels for each yeaedSP, with total recovery capped at $543.2

2 |n the Matter of the Application of Ohio Power Canp for Authority to Establish a Standard Servidée€) Case
No. 13-2385-EL-SSO, et al., Opinion a@dder at 25 (February 25, 2015).
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million over the course of the ESP, the IRP-D papgrshould be expanded to include new and
existing shopping and non-shopping customers, ladasic Transmission Cost Rider (BTCR)
should be establishéd.

Numerous parties timely filed applications for ratieg of various aspects of the Order,
including issues associated with the PPA rider,OtR, the IRP-D program, and the BTCR. On
May 28, 2015, the Commission issued the EOR in lwhicetermined, inter alia, that it would
“defer ruling on the assignments of error relatedhe PPA at this time'” The Commission
further determined in the EOR that (a) the annaglscrelating to the DIR should be adjusted,
resulting in approved recovery of $581 million owhe course of the ESP, a $37.8 million
increase above the total amounts the Commissioniquay authorized for recovery in its
Order? (b) that the IRP-D program should be continuedydat customers that are currently
participating in the program and should not be expd to new customefsand (c) that
applications for rehearing expressing concern adeuble billing for transmission related
expenses in the Basic Transmission Cost Rider (BTsPieuld be denied as a process exists to

protect consumers.

. ARGUMENT

1. The Commission unreasonably determined that it mayproperly defer
ruling on the parties’ assignments of error relatedto the PPA while
simultaneously ruling on the other assignments ofreor raised by the
parties.

%1d. at 41, 40, 67.
*EOR at 5.

®|d. at 24.

®ld. at 9.

"1d. at 32-33.



As explained above, the Commission determinederB@R that it would “defer ruling on
the assignments of error related to the PPA attitmis.”® As noted in the EOR, the Commission
cited to the pendency of (a) the PIJM Capacity Perdoce filing at the Federal Energy
Regulatory Commission (FERC), and (b) the U.S. Emmental Protection Agency’s Clean
Power Plan when determining that it would defemiguon the assignments of error related to the
PPA? In support of its decision to defer ruling on tRPA-related assignments of error, the
Commission stated as follows:

Given that R.C. 4903.10 and 4903.11 permit anyypartfile an application for

rehearing of any order and appeal the order oCitnamission within 60 days, no

party's right to appeal will be adversely affedbgdour decision to defer ruling on

these assignments of errom re Columbus S. Power Cdl28 Ohio St.3d 402,

2011-0Ohi0-958, 945 N.E.2d 508%gnior Citizens Coalition v. Pub. Util. Comm.

40 Ohio St.3d 329, 533 N.E.2d 353 (1988). Finallg, note that we may revisit

our decision to defer ruling on these assignmei¢sror*°

The Commission contends that no party’s rightpgpeal an order of the Commission will
be adversely affected by its decision to defemgulbn assignments of error related to the PPA,
including the propriety of its establishment un@&action 4928.143(B)(2)(d), Revised Code.
However, in coming to this decision, parties’ rgttould be adversely affected in two ways.
First, the Commission’s EOR may be viewed as aatfiorder” under Sections 4903.11 and

4903.13, Revised Code, with regard to all issubsrathan the PPA-related issues on which the

parties do not file additional rehearing request$ie term “final order” in the aforementioned

81d. at 5.

% Id.; in so doing, however, the Commission noteat its “acknowledgement of pending PJM reform peape and
environmental regulations should not be construeglacing a limitation upon the timing of or thectars to be
considered in the Commission’s final resolutiontef PPA.” 1d.

101d. at 5-6.



Revised Code sections is afforded the same measndat advanced in Section 2505.02(B),
Revised Codé' Section 2505.02, Revised Code, provides, in penmti part:

(B) An order is a final order that may be reviewedfirmed, modified, or
reversed, with or without retrial, when it is orfetlee following:

(2) An order that affects a substantial right mada special proceeding or
upon a summary application in an action after jueigtia]*?

The Supreme Court of Ohio has previously held tb#owing with regard to
Commission proceedings and final orders:

It is to be observed that a distinction is madeveeh an order “in an action” and

an order “in a special proceeding.” In the formem, order is a final order only

“when in effect it determines the action and presem judgment” while in the

latter the only essential to constitute an ordéfireal order” is that it be one
“affecting a substantial right.”

* % %

That a proceeding before the Public Utilities Cossion such as this is a special
proceeding seems indisputabl€hen, if the order in question here affects a
substantial right, it is a final order within thentemplation of the provisions of

Section 544, Generdlode [R.C. 2505.02]whether or not it “determines the

action and prevents a judgment.”

Because Commission proceedings are deemed “spemakedings,” in order for a
Commission order to be determined a final orded, thos appealable, it must affect a substantial
right. With regard to any issues (a) upon whiagh@ommission ruled in the EOR, and (b) which
are not the subject of another application for aeimg, the EOR affects the substantial rights of a

party, given that monetary impacts to parties drse the Commission’s decisions in the EOR

on those issues. Such issues must arguably béytapeealed pursuant to Section 4903.11,

" See generallgleveland, Columbus & Cincinnati Highway, Inc. wiP Util. Comm(1943), 141 Ohio St. 634,
636, 49 N.E.2d 759.

12 Section 2505.02(B)(2), Revised Code.

13 SeeSenior Citizens CoalitioRub. Util. Comm(1988), 40 Ohio St.3d 329, 332, 533 N.E.2d 353 (enjs
added).



Revised Code, in order to be preserved. Giventtt@Commission may not have rendered a
decision on the PPA-related issues by the timalésision on the remaining issues must be
appealed, the appellate process for issues amsingthe above-captioned proceedings runs the
risk of becoming extremely unwieldy and confusingeg that issues arising from the same
proceeding, i.e., PPA-related issues versus adtradsues, may be appealed separately to the
Supreme Court of Ohio (Court). The Court has |dmgd that piecemeal appeals are
disfavored®® A Commission decision to issue separate, pieckreatries on rehearing
addressing the issues under consideration in tloeses will likely render this strongly
disfavored result, confusing parties and the puahd potentially establishing this practice as
precedent.

Conversely, the Commission’s decision to defengubbn the PPA issues, while implying
that its order is not final until it has ruled olh @ the issues considered in the applications for
rehearing submitted to it in the case, runs a Bagmt risk of unjustly delaying resolution of the
other issues of interest to parties, resultingimaricial and policy impacts. In this case, for
instance, on the same day it issued the EOR, thmn@ssion approved certain proposed
compliance rates and tariffs that were filed by A@&PApril 24, 20152 If the Commission’s
order is not deemed final until after it issuesedednination on the PPA-related issues, rates
related to certain other issues, including the BT@R have already been in place and charged
to customers for any number of months before thesipdity of an appeal arises. If

subsequently held to be unsupported or excessivie,pesently stands, these charges may not

14 See generallyAshtabula v. Pub. Util. Comn(1942), 139 Ohio St. 213, 39 N.E.2d 1@&eveland v. Pub. Util.
Comm.(1940), 136 Ohio St. 410, 26 N.E.2d 2T8ledo Edison Co. v. Pub. Util. Commissid®83), 5 Ohio St.3d
95, 449 N.E.2d 428Senior Citizens Coalitigrsupra; see alsa re Ohio Edison Companyase No. 03-2144-EL-
ATA, Entry on Rehearing at § 6 (July 7, 2004) amdr{on Rehearing at 7 (September 15, 2004).

5 In the Matter of the Application of Ohio Power Caanp for Authority to Establish a Standard Servicie€)
Case No. 13-2385-EL-SSO, et al., Entry (May 28,301
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properly be refunded to customers: the Supremet@bDhio has declined, time and again, to
grant refunds to utility customers in appeals fradommission order¥ The Court’s
jurisprudence soundly demonstrates that preseps ratay not make up for excessive rate
charges due to regulatory delay. Because of tieiseglent, it is extraordinarily important for the
Commission to either avoid any delay in renderintfi@al order” in this case, including a
determination on the PPA-related assignments afreor to specify, with clarity, that for
purposes of those issues that are not the subfjdartber applications for rehearing, its EOR

constitutes a final (and appealable) order.

2. The Commission erred in increasing the caps assotzal with the
distribution investment rider (DIR) by over $37.8 nillion from those it
previously approved, as AEP did not meet its burderto establish the
necessity of recovery at those levels.

Throughout the proceedings, AEP sought Commissppnaval of an expanded DIR in
its proposed ESP, requesting a total rate cap 67 $billion for the DIR over the course of the
ESPY In the Order, the Commission appropriately deém&P’s request to expand the DIR;
however, the rate caps the Commission establighdidei Order (infra) for the term of the ESP
were unsupported by record evidence. Neverthebessehearing, the Commission increased the

DIR rate caps for the term of the ESP. Like thescapproved by the Commission in its Order,

the increased DIR rate caps approved by the Cononigs its EOR were also not supported by

16 See generallieco Industries, Inc. v. Cincinnati & Suburban BE#l. C0.(1957), 166 Ohio St. 254, 141 N.E.2d
465, paragraph two of the syllabus (R.C. Title 46drds no right of action for restitution of thecrease in charges
collected during the pendency of the appeaktas Cty. Commrs. v. Pub. Util. Com{h997), 80 Ohio St.3d 344,
348, 686 N.E.2d 501 (“utility ratemaking * * * isrgspective only” and R.C. Title 49 “prohibit[s] ¢osers from
obtaining refunds of excessive rates that may lersed on appeal”)Qhio Consumers' Counsel v. Pub. Util.
Comm, 121 Ohio St.3d 362, 2009-Ohio-604, 904 N.E.2d,8521, citingKeco (“any refund order would be
contrary to our precedent declining to engage froaetive ratemaking”)Green Cove Resort | Owners’ Assn. v.
Pub. Util. Comm.103 Ohio St.3d 125, 2004-Ohio-4774, 814 N.E.28, 8227 (“[n]either the commission nor this
court can order a refund of previously approvedsat * * based on the doctrine set forthkaco* * *”).

7 Order at 41.



record evidence. In fact, the increased DIR ratescapproved in the EOR compound the
concerns set forth in OMAEG’s March 25, 2015 Apalion for Rehearing on the DIR, as the
DIR caps approved by the Commission increased Weeath guaranteed recovery for AEP by
$37.8 million over the ESP term. A table compatiing rate caps originally sought by AEP, the
caps approved by the Commission in the Order, hadrtodified caps approved in the EOR is

set forth hereirt®

Year Cap ProposedCap/Recovery Cap/Recovery Granted by
by AEP Granted by Commission (EOR)
Commission (Order)

2015 $155 million $124 million $145 million

2016 $191 million $146.2 million $165 million

2017 $219 million $170 million $185 million

2018 (Jan.-May)| $102 million $103 million $86 i

Total $667 million $543.2 million $581 million

At the evidentiary hearing, when asked if AEP coulelet the Commission’s distribution
reliability standards if the DIR was continued la¢ fevel at which it was then capped, witness
Dias answered affirmativelyy. Additionally, when asked whether AEP could maimtis
current level of service reliability if, instead &ider DIR, the Company had to use a base
distribution rate case for funding, witness Diastifeed that “reliability would deteriorate over
time if we were required to use a base case asseppm the DIR for making investmentsfy”
however, he had not conducted any analysis denatimgfithe degree to which, if any, reliability

might deteriorate without Rider DIR.

81d. at 41, 47; EOR at 24.
7. Vol. Il at 319.

21d.

#1d. at 320.



Given that witness Dias testified that AEP coulahtonue to meet the Commission’s
distribution reliability standards if the DIR wasrtinued at the level at which it had previously
been capped at the time of his testimony, and AP had not conducted any analysis
demonstrating that reliability might deterioratetivaut the DIR, OMAEG contended in its
March 27, 2015 Application for Rehearing that tH&®Raps approved by the Commission in its
Order were not supported by record evideffctlonetheless, the Commission expanded the DIR
caps by approximately $37.8 million on reheafhgOMAEG submits that the Commission’s
decision to increase the applicable DIR caps oreashg was likewise erroneous, and
constitutes an unwarranted change that is unswugpduy the record® OMAEG respectfully

requests that the Commission reconsider its decmmorehearing to expand the DIR caps.

3. The Commission erred in determining that the IRP-D program
should be continued only for customers that are cuently
participating in the program and should not be offeed to additional,
similarly-situated competing businesses.
Despite determining in its Order that the IRP-Dgvean should be expanded, such that
new customers are permitted to benefit from thegmmm’'s offerings> in the EOR, the

Commission reversed course and held that the IRR?dgram should be continued only for

customers that are currently participating in thegpam, and should not be expanded to

22 Seeln the Matter of the Application of Ohio Power Camp for Authority to Establish a Standard Servidée6)
Case No. 13-2385-EL-SSO, et al., Application foh&aing of the Ohio Manufacturers’ Association EjyeGroup
at 16-20 (March 27, 2015).

ZEOR at 24.

%4 See Section 4903.09, Revised Code (“ * * * the nussion shall file * * * findings of fact and wrin opinions
setting forth the reasons prompting the decisiorigeaa at, based upon said findings of fact”).

% Order at 40.
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accommodate additional customer participatbon. The Commission’s decision is
anticompetitive, unreasonable, and should be reders
In the Order, the Commission determined, inter, @alut AEP’s interruptible rate:

[T]lhe IRP-D offers numerous benefits, including themotion of economic
development and the retention of manufacturing ,jamsl furthers state policy,
which we recognized in the ESP 2 Case. ESP 2 @gseion and Order (Aug. 8,
2012) at 26, 66. We find that the IRP-D should bediiled to provide for

unlimited emergency interruptions and that the $&W®&/-month credit should be
available to new and existing shopping and non-gmgpcustomers’

Subsequently, in the EOR, the Commission’s deteatitn regarding the availability of the IRP-
D rate changed significantly, as follows:

With respect to our modifications to the IRP-D, aspanded the $8.21/kilowatt-
month credit to new and existing shopping and rfwpping customers. ESP 3
Order at 39-40. However, upon review of the redordhese proceedings and
taking into consideration the parties' concernsamigg the potential for

increased costs, which are discussed further belwsv,find that the IRP-D

program should be continued only for customers @natcurrently participating in

the program and should not be expanded to new rogsto

Also the Commission clarifies that * * * it was ountention to modify the IRP-D
to provide for unlimited emergency interruptiondyoeSP 3 Order at 37-38, 40.
No other modifications to the IRP-D were addressethe ESP 3 Order and,
therefore, the Commission did not intend to makeomodifications to the IRP-
D. However, in response to * * * requests for elation on the IRP-D, the
Commission clarifies that, to the extent necesgargn our decision to limit the
IRP-D program to existing customers, the 1 MW pestemer minimum
interruptible load commitment and the 525 MW aggtegcap for all customers
should be retained, as we agree with the CompadyC#€C that they provide a
reasonable limit on the costs associated with Rfe-D credit. With respect to
interruptions under the IRP-D, the program will n@onsist exclusively of
unlimited emergency interruptions; thus, discregigninterruptions will no longer
be required. Finally, regarding allocation of thvaitable load, existing customers
should continue to receive service to the exterthefexisting interruptible load
that they previously committed under the IRP-D pang, while requests from
current customers to include additional load ingh@gram should continue to be

®EOR at 9.
27 Order at 40.
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handled by AEP Ohio on a first come, first servebi, consistent with its
current practicé®

In spite of its indication that a “review of thecoed” supports that that the IRP-D
program should be continued only for customers #natcurrently participating in the program
and should not be expanded to new or additionabmers, the Commission did not elaborate
about the manner in which the record supports ssilt?® As noted above, however, the
Commission did indicate in its Order that the IRR@mMotes economic development and the
retention of manufacturing jobs. OMAEG respectfuubmits that although it may be
appropriate to continue to utilize interruptibléesas economic development and job retention
tools, it is anticompetitive and unreasonable mitliparticipation under the IRP-D solely to
customers that are currently participating in tmegpam. For other customers that meet the
requirements to take service pursuant to the IRRHB, foreclosing the opportunity for those
customers to take service pursuant to this rate pteye them at a competitive disadvantage vis-
a-vis companies who are able to benefit from the darring the ESP term simply because they
have taken service pursuant to the rate in the gastther, in foreclosing the availability of the
rate to potential new Ohio businesses or to exjsihio businesses who may not currently have
operations in AEP’s service territory, but who niag excited about the prospect of locating
plants and operations in AEP’s service territorsgnf taking advantage of the rate, the
Commission limits the rate’s efficacy to serving taconomic development interests of only
those businesses who already benefit from the r&tgectively, with the modifications to the
IRP-D program approved in the EOR, utilization bé trate may be viewed as an economic

retention tool for a very small number of custome@hio law and Commission rules suggest

ZBEOR at 9.
2 5ee Section 4903.09, Revised Code.
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that individual customers seeking support for ecoicodevelopment or retention activities may

obtain the same through unique or reasonable araegts approved by the CommissidnTo

the extent that the Commission’s aim is to appraweinterruptible rate that will encourage

economic development in the state, rather thamtiete of the status quo, it should make the
IRP-D rate more widely available than only to timeal number of customers presently taking
service under the rate. Creating a rate that onb/or two business may avail themselves of is
anti-competitive and unreasonable for competingufeaturers.

It is in the interest of all Ohioans for manufaeis located in this state to be successful
and thrive throughout the course of the ESP tertaking the IRP-D rate available to all
similarly-situated businesses that satisfy the iwtgu criteria, rather than just one or two
companies presently taking service pursuant tadtes would promote economic development
in the state and effectuate the policies of thieesat forth in Section 4928.02, Revised Code.

4. It was unreasonable for the Commission to dismisseuests for rehearing
concerning double billing for transmission-relatedexpenses inasmuch as
customers are seeing increases in transmission clgas.

Over the course of the hearing, several partiedudiing OMAEG, raised concerns that
customers could encounter situations of doublanbillfor transmission-related expenses in
relation to the transition from AEP’s transmissiowst recovery rider to the BTCR. Concerns
were raised as a result of the establishment of BR€R, and from transitioning from
compensating CRES providers for transmission-rélaiepenses to compensating AEP for the
same transmission-related expenses. In the E@RCommission dismissed arguments that its

decision was unreasonable because it did not “dfgeinclusion of affected customers in the

30 See Section 4905.31, Revised Code; see also GHE)fi#:1-35, Ohio Administrative Code.
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resolution process to ensure that such customensotigpay twice for the same transmission
related expenses”

The Commission noted in the EOR that it “directelPAOhio, CRES providers, and, if
necessary, Staff to work together to ensure thatooters do not pay twice for the same
transmission related expensé$."While OMAEG appreciates the attempt that the Cisaion
made to protect customers and to work through dohbltling issues, in practice, it appears that
providers have not adequately ensured against dwabbvery of transmission-related costs for a
number of customers as customers have experienceghses in transmission-related costs due
to the transition. On the same day as it issued EOR, the Commission approved the
implementation of the BTCR tariff, effective Jung2D15. A number of OMAEG customers
have since received bills, including BTCR charges] the costs for transmission charges on
these customers’ bills appear to have significamityeased over previous charges for the same
service. Given that the stated goal of approvilgBTCR was to more accurately reflect how
transmission costs are billed to customers, anengiliat the Commission did not anticipate that
the transmission charges would change significashiky to the implementation of the BTCR, it
appears that double billing is occurring or thesesbme other unanticipated consequence
associated with the transition. Although affecteMAEG members are looking into these
particular circumstances and discussing with tH@RES providers, as directed by the
Commissiort: financial implications for customers faced witlistproblem are significant and
warrant Commission attention thereto. AccordindMAEG respectfully requests that the

Commission direct AEP, CRES providers, and Staffintplement, within 30 days of the

31 EOR at 32.
32 1d.

3 d. (“nothing precludes customer from taking steps taestddouble-billing issues, if they arise”).
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issuance of the EOR addressing the applicationsni¢idal today, a process for determining
which provider, whether AEP or the CRES, will chargertain affected customers the
transmission-related charges at issue. Additigh&@MAEG requests that that Commission
order AEP, CRES providers, and Staff to work togetio ensure that no customer is charged
more for transmission-related expenses than wiegtdtherwise would have been charged under

the prior ESP and established TCRR rider.

1. CONCLUSION
OMAEG respectfully requests that the Commissiomgits application for rehearing of
the issues set forth above. Specifically, OMAEQGuests that the Commission reconsider its
decision to defer ruling on the assignments ofreretated to the PPA while issuing a decision
on the other issues for which parties applied &rearing. Further, OMAEG requests that the
Commission reverse its decision in the EOR to imeeeAEP’s DIR recovery caps by $37.8
million over those previously approved in the OrdetOMAEG also requests that the
Commission reverse it decision in the EOR to lith& availability of the IRP-D rate during the
ESP term to certain customers already taking servoder the rate in order to promote
economic development for all businesses, and rexteptompeting manufacturers on unlevel
playing fields. Finally, OMAEG also requests tltheé Commission take steps to ensure that
customers do not experience an increase in trasemiselated charges due to the transition in

the collection mechanism to the BTCR.
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