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I. INTRODUCTION 

Ohio Power Company (“Ohio Power”) is seeking authority from the Public 

Utilities Commission of Ohio (“PUCO”) to charge its 1.4 million customers costs 

associated with guaranteeing the profits of power plants that are supposed to operate fully 

on their own in the competitive market.  Ohio Power also proposes to rush forward with a 

procedural schedule seeking a decision by October of this year, denying parties due 

process.  Time is not of the essence, as Ohio Power asserts,1 and a decision certainly  

1 See Memorandum in Opposition at 2. 

                                                 



cannot be at the expense of affording due process and developing a record on which the 

PUCO can make an informed decision.  Ohio Power’s proposed expedited schedule 

should be rejected, and Joint Movants’2 schedule adopted. 

 
II. ARGUMENT 

Ohio Power asserts that the PUCO must rush to judgment because it is facing an 

“imminent need” to make long-term decisions, including whether to make additional 

investments in, or sell, the plants in question.3  Not so says Ohio Power’s Witness, Toby 

L. Thomas, Vice President – Competitive Generation, AEP Generation Resources.  Mr. 

Thomas, in recently filed testimony, assured the PUCO that the applicable generation 

units are well maintained, capable of meeting environmental regulations in the 

“foreseeable future with reasonable amounts of capital investment,”  and are not 

“currently planned”4 to be retired “in the next few years for economic or environmental 

reasons[.]”5  Since the Vice President’s planning horizon for capital investments is 

approximately three years, Ohio Power’s asserted “imminent need” is not supported by 

its own witness.  It is contradicted. 

Ohio Power next asserts that its expedited schedule should be adopted over Joint 

Movants’ proposed schedule because this case has been pending for eight months and its 

Amended Application has changed nothing.6  But when Ohio Power filed its Application, 

2 Appalachian Pease and Justice Network, Environmental Defense Fund, IGS Energy, Office of Ohio 
Consumers’ Counsel, Ohio Environmental Council, Ohio Hospital Association, Ohio Manufacturers’ 
Association Energy Group, and Ohio Partners for Affordable Energy. 
3 See Memorandum in Opposition at 3. 
4 That is, under the status quo without the PPA Rider. 
5 See May 15, 2015 Direct Testimony of Toby L. Thomas at 9. 
6 See Memorandum in Opposition at pp. 4-6. 

 2 

                                                 



the PUCO had not even ruled on its PPA proposal.7  Joint Movants did not know, and 

could not have known, precisely how to proceed on the Application until the Order in the 

ESP Case.8  Since the PPA proposal had not even been approved, they did not know, and 

could not have known, if there was even anything to proceed on.   

Further, Ohio Power’s assertion that the vast majority of its PPA proposal has 

been available since the Application was filed9 is squarely contradicted by Ohio Power’s 

own actions.  It withdrew the testimony it filed along with the Application and submitted 

new and additional testimony with the Amended Application.10  And even if  the PUCO 

were to accept Ohio Power’s (faulty) assertion that the majority of the PPA proposal 

remains the same as when Ohio Power filed its Application, the context in which the 

proposal will be evaluated by the PUCO is vastly different.  Not until the PUCO in its 

ESP Order set out (in Ohio Power’s words) the Four Factors and the Three Requirements 

could Joint Movants have possibly known what rules would be applied to evaluate the 

PPA proposal.11   

7 The Application was filed October 23, 2014.  The PUCO’s Order in Ohio Power’s ESP Case was in 
February 2015. 
8 Case No. 13-2385-EL-SSO. 
9 See Memorandum in Opposition at 4. 
10 See Amended Application at 8.  Also, Ohio Power acknowledges that the new testimony “builds 
significantly” on the Application.  See Memorandum in Opposition at 4.  Joint Movants do not agree that 
the new testimony builds anything, much less significantly.  But if Ohio Power believes that it does, it 
cannot credibly at the same time assert that the Amended Application is no different than the Application. 
11 See Case No. 13-2385-EL-SSO, February 25, 2015 Order at 25-27; Amended Application at 2-3.  Not 
unimportantly, the PUCO did not rule out additional factors that it might consider.  See id.  So not only do 
Joint Movants have to consider the Four Factors and Three Requirements, they must also consider 
additional factors – further differentiating the Amended Application from the Application. 

 3 

                                                 



Ohio Power’s assertion that FirstEnergy’s ESP Case12 will take place “well 

before” the hearing date it proposes13 is wrong, and beside the point.  FirstEnergy’s ESP 

Case is now set for hearing beginning July 27, 2015.14  Fifty two witnesses are scheduled 

to testify in the case.  Rebuttal testimony is a certainty, and surrebuttal not unexpected.  

The hearings in Ohio Power’s and Duke Energy’s ESP Cases each lasted approximately a 

month.15  With this background and precedent, FirstEnergy’s hearing will not end before, 

let alone “well before,” Ohio Power’s proposed July 20, 2015 hearing commencement 

date. 

 Equally important, the PUCO’s history and practice is without support for Ohio 

Power’s assertion (and Ohio Power cites to no support) that Joint Movants should be 

required to litigate a month-long, complex ESP case and then turn right around and 

litigate another multi-week, if not month long, complex rider case with hundreds of 

millions of consumer dollars at stake.16    

 
III. CONCLUSION 

Joint Movants have not procrastinated or engaged in “thinly-veiled attempts to 

defeat the PPA proposal through delay[,]” as Ohio Power declares.  Although Joint 

Movants continue to assert that the PUCO lacks the authority to hear this case, Joint 

Movants have been making their way through AEP’s new application, and the new 

12 Case No. 14-1297-EL-SSO. 
13 See Memorandum in Opposition at 8. 
14 See Case No. 14-1297-EL-SSO, May 29, 2015 Entry. 
15 See Case No. 13-2385-EL-SSO June-July 2014 Docket (AEP); Case No. 14-0841-EL-SSO October-
November 2014 Docket (Duke Energy). 
16 This should come as no surprise, given the protections afforded litigants under the Ohio and United 
States Constitutions and Ohio law.  See, e.g., O.R.C. sec. 4903.082; Ohio Adm. Code 4901-1-16 et seq.; 
Ohio Const., Art. I, sec. 16; U.S. Const., Amends. 5 and 14. 
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testimony supporting the application.  Joint Movants have also been focusing on how to 

address the new guidelines the PUCO established for evaluating Ohio Power’s PPA 

proposal.  They must do so while contemporaneously litigating the FirstEnergy ESP 

Case.  Thus, Ohio Power’s proposed expedited schedule would deny Joint Movants due 

process.  It would render impossible the development of a full record on which the PUCO 

could make an informed decision.  Accordingly, Ohio Power’s proposed expedited 

schedule should be rejected and Joint Movants’ proposed schedule adopted.     

Respectfully submitted, 

 
/s/ Michael R. Smalz 
Michael R. Smalz 
Senior Attorney 
Ohio Poverty Law Center 
555 Buttles Avenue 
Columbus, Ohio 43215 
Phone: 614-824-2502 
Fax: 614-221-7625 
Email: msmalz@ohiopovertylaw.org 
 
Attorney for Appalachian Peace and 
Justice Network 
 
 
/s/ Trent Dougherty 
Trent Dougherty, Counsel of Record 
(0079817) 
1207 Grandview Avenue, Suite 201 
Columbus, Ohio 43212-3449 
(614) 487-7506 - Telephone 
(614) 487-7510 - Fax 
tdougherty@theOEC.org 
 
 
And
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John Finnigan (0018689) 
Senior Regulatory Attorney 
Environmental Defense Fund 
128 Winding Brook Lane 
Terrace Park, Ohio 45174 
(513) 226-9558 
jfinnigan@edf.org 
 
Counsel for the Environmental Defense 
Fund 
 
/s/ Joseph Oliker 
Joseph Oliker (0086088) 
Counsel of Record 
Matthew White (0082859) 
IGS Energy 
6100 Emerald Parkway 
Dublin, Ohio 43016 
Telephone: (614) 659-5000 
Facsimile: (614) 659-5073 
joliker@igsenergy.com 
(willing to receive e-mail service) 
mswhite@igsenergy.com 
(willing to receive e-mail service) 
 
Attorneys for IGS Energy  

 

BRUCE J. WESTON 
 OHIO CONSUMERS’ COUNSEL 
  
 /s/ William J. Michael_______________ 

William J. Michael (0070921),  
Counsel of Record 
Jodi Bair (0062921) 
Kevin F. Moore (0089228) 
Assistant Consumers’ Counsel 
 
Office of the Ohio Consumers’ Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
(614) 466-1291 – Telephone (Michael) 
(614) 466-9559 – Telephone (Bair) 

      (614) 387-2965 – Telephone (Moore) 
William.Michael@occ.ohio.gov 
(willing to accept service by e-mail) 
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Jodi.Bair@occ.ohio.gov 
(willing to accept service by e-mail) 
Kevin.Moore@occ.ohio.gov 
(willing to accept service by e-mail) 
 
 
Dane Stinson (0019101) 
Bricker and Eckler LLP 
100 South Third Street 
Columbus, Ohio 43215 
Telephone (614) 227-4854 
DStinson@bricker.com 
(willing to accept email service) 
 
Outside Counsel for the Office of the 
Ohio Consumers’ Counsel   
  

 
/s/ Trent Dougherty 
Trent Dougherty, Counsel of Record 
(0079817) 
1207 Grandview Avenue, Suite 201 
Columbus, Ohio 43212-3449 
(614) 487-7506 - Telephone 
(614) 487-7510 - Fax 
tdougherty@theOEC.org 
 
Counsel for the Ohio Environmental 
Council 
 
 
Richard L. Sites 
Regulatory Counsel 
Ohio Hospital Association 
155 East Broad Street, 3rd Floor 
Columbus, OH 43215-3620 
Telephone: (614) 221-7614 
Facsimile: (614) 221-4771 
Email: ricks@ohanet.org 
 
and 
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/s/ Thomas J. O’Brien 
Thomas J. O’Brien 
BRICKER & ECKLER LLP 
100 South Third Street 
Columbus, OH 43215-4291 
Telephone:(614) 227-2335 
Facsimile: (614) 227-2390 
E-mail: tobrien@bricker.com 
 
Attorneys for Ohio Hospital Association 
 
 
/s/ Kimberly W. Bojko 
Kimberly W. Bojko (0069402) 
Carpenter Lipps & Leland LLP 
280 Plaza, Suite 1300 
280 North High Street 
Columbus, Ohio 43215 
Telephone:  (614) 365-4100 
Email:  Bojko@carpenterlipps.com 
(will accept service via email) 
 
Counsel for OMAEG 

 
 
/s/ Colleen L. Mooney 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
231 West Lima Street 
Findlay, OH 45839-1793 
Telephone: (419) 425-8860 
cmooney@ohiopartners.org 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a copy of the foregoing Reply was served via regular 

electronic transmission to the persons listed below, on this 3rd day of June, 2015. 

 
 /s/ William J. Michael                       

 William J. Michael 
 Assistant Consumers’ Counsel 
 

 
SERVICE LIST 

 
Thomas.mcnamee@puc.state.oh.us 
Katie.johnson@puc.state.oh.us 
haydenm@firstenergycorp.com 
jmcdermott@firstenergycorp.com 
scasto@firstenergycorp.com 
jlang@calfee.com 
talexander@calfee.com 
myurick@taftlaw.com 
callwein@keglerbrown.com 
tony.mendoza@sierraclub.org 
todonnell@dickinsonwright.com 
tdougherty@theOEC.org 
toddm@wamenergylaw.com 
jeffrey.mayes@monitoringanalytics.com 
ricks@ohanet.org 
tobrien@bricker.com 
mhpetricoff@vorys.com 
mjsettineri@vorys.com 
glpetrucci@vorys.com 
mdortch@kravitzllc.com 
joliker@igsenergy.com 
mswhite@igsenergy.com 
 
Attorney Examiners: 
 
Sarah.parrot@puc.state.oh.us 
Greta.see@puc.state.oh.us 
 

stnourse@aep.com 
mjsatterwhite@aep.com 
msmckenzie@aep.com 
mkurtz@BKLlawfirm.com 
kboehm@BKLlawfirm.com 
jkylercohn@BKLlawfirm.com 
sam@mwncmh.com 
fdarr@mwncmh.com 
mpritchard@mwncmh.com 
Kurt.Helfrich@ThompsonHine.com 
Scott.Campbell@ThompsonHine.com 
Stephanie.Chmiel@ThompsonHine.com 
lhawrot@spilmanlaw.com 
dwilliamson@spilmanlaw.com 
Stephen.Chriss@walmart.com 
Schmidt@sppgrp.com 
jfinnigan@edf.org 
Bojko@carpenterlipps.com 
mfleisher@elpc.org 
msmalz@ohiopovertylaw.org 
cmooney@ohiopartners.org 
joseph.clark@directenergy.com 
ghull@eckertseamans.com 
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