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1. Introduction

Now comes the Retail Energy Supply Association (“RESA™)! and, pursuant to Rule
4901-1-35(B), Ohio Administrative Code, RESA files this memorandum contra the application
for rehearing filed by Duke Energy Ohio, Inc. (“Duke™) with respect to the Opinion and Order
issued in these proceedings on April 2, 2015. RESA specifically requests that the Public Utilities
Commission of Ohio (“Commission”) deny Duke’s first three assignments of error regarding the

Price Stabilization Rider (“Rider PSR”) and the divestiture of Duke’s entitlement in the Ohio

! The comments expressed in this filing represent the position of RESA as an organization but may not represent the
views of any particular member of the Association. Founded in 1990, RESA is a broad and diverse group of more
than twenty retail energy suppliers dedicated to promoting efficient, sustainable and customer-oriented competitive
retail energy markets. RESA members operate throughout the United States delivering value-added electricity and
natural gas service at retail to residential, commercial and industrial energy customers. More information on RESA

can be found at www.resausa.org.



Valley Electric Corporation (“OVEC”). The Commission fully analyzed and correctly
determined that Rider PSR as proposed by Duke should not be approved and that, before Duke
can actually charge customers under such a rider, further relevant evidence must be presented
and evaluated.” In addition, the Commission was well within its authority to state in the Opinion
and Order its own intent and understanding that Duke would be divesting/transferring its
entitlement in OVEC by the end of 2014. Inasmuch as the evidence in the record amply
establishes that no divestiture or transfer occurred as expected by the Commission (as well as by
numerous other parties), the Commission also was well within its authority to direct Duke to
“pursue transfer of the OVEC contractual entitlement or to otherwise pursue divestiture of the
OVEC asset.”

IL. The Commission’s conclusions that Rider PSR should not be adopted as proposed
by Duke were based on the proper weighing of the evidence and Duke raises nothing
new in its rehearing application.

Duke raised two interrelated assignments of error involving Rider PSR:

Assignment of error #1: The Commission’s conclusion with regard to Rider PSR
unreasonably prohibits the Company from offering its customers a hedge against
volatile wholesale prices, even though the Commission agrees that the proposed
rider would act as a hedge.

Assignment of error #2: The Commission’s conclusion that Rider PSR should be
approved, but that it should remain at zero until such time as the Company
provides additional evidence, is unreasonable, in that sufficient evidence is
currently available in the existing record.

Through both of these assignments of error, Duke is asking the Commission to reverse its
findings of facts as to the lack of benefits which Rider PSR conveys on the public. Duke in its

petition though raises no new facts based in the record that would merit a re-weighing of the

2 RESA has argued in its own application for rehearing in this proceeding that it was proper for the Commission to
have concluded that Duke’s proposed Rider PSR should not be adopted. RESA also argued that it was error for the
Commission to have nonetheless proceeded to establish a “placeholder Rider PSR” set at zero. Nothing in this
Memorandum Contra is intended to diminish or otherwise change RESA’s position on the placeholder Rider PSR.
*‘Opinion and Order at 48.



factual findings. This in large part could be because the Commission within the Opinion and
Order carefully addressed all the pertinent facts in the record.

In its first assignment of error, Duke claims that the Commission unreasonably rejected
Rider PSR even though it found that Rider PSR would act as a hedge. That interpretation that
the Opinion and Order found Rider PSR to be a hedge is in error. An examination of the
Opinion and Order though shows that that the Commission actually concluded the opposite: “the
Commission agrees with OCC, IEU, and other intervenors that the evidence of record reflects
that the rider may result in a net cost to customers, with little offsetting benefit from the riders
intended purpose as a hedge against market volatility.” Indeed, the Commission stated that
conclusion a second time, stating: “the Commission is not persuaded, based on the evidence of
record in these proceedings, that Duke’s PSR proposal would provide customers with sufficient
benefit from the rider’s financial hedging mechanism or any other benefit that is commensurate

with the rider’s potential cost.™

The Commission added its belief that a properly conceived rider
could do what Duke claimed its PSR proposal would do; however, that properly conceived rider
proposal was not pending before the Commission. Nothing presented by Duke in its application
for rehearing demonstrates that the Commission unjustly and unreasonably weighed the evidence
presented.

Duke supports its first two assignments of error with arguments about the wholesale

market, the structure of Rider PSR, the impact of the rider, and the existing mechanisms used

today to address price volatility.® However, these are arguments that Duke addressed during the

*Opinion and Order at 46.
° Id.
® Duke Application for Rehearing at 6-11.



hearing and in brief in these proceedings.’” Duke has not presented anything new in its
application for rehearing.

As RESA has noted in its own application for rehearing (page 7), the Commission
properly concluded that Rider PSR as proposed by Duke should be rejected because Duke did
not meet its burden of proof. Duke had the obligation to convince the Commission that its
proposed Rider PSR should be adopted. The Commission fully explained why Duke did not
meet its burden of proof. Nothing presented by Duke in its application for rehearing warrants a
re-weighing of the evidence or a different conclusion.

Moreover, Duke takes issue with the Commission’s decision to include guidance for
another application, if Duke seeks to establish a rider rate at some point in the future. However,
this guidance is a matter within the Commission’s discretion. Duke cites no authority to
substantiate its claim of error. And, there was no error in including that guidance for any future
application. For all of these reasons, Duke’s first two assignments of error should be rejected.

III. The Commission’s directive that Duke pursue divestiture/transfer of its OVEC
entitlement was a proper finding within the scope of this proceeding and based on
the proper weighing of the evidence.

Duke seeks rehearing from the Commission’s directive that Duke continue its efforts to
divest its OVEC holdings:

Assignment of error #3: The Commission’s direction, in dicta, that the Company
must pursue divestiture of its stock in the Ohio Valley Electric Corporation
(OVEC) is unreasonable, arbitrary, unconstitutional, beyond the scope of this
proceeding, and outside the Commission’s jurisdiction.

In addressing its third assignment of error, Duke overlooks that its own evidence in

support if its ESP III Application in this matter raised the question of whether it had been

7 See, e.g., Duke Ex. 2 (Henning Direct Testimony) at 4-5, 8-11; Duke Ex. 6 (Wathen Direct Testimony) at 12-
15;Duke Initial Brief at 21-24; and Duke’s Reply Brief at 43-44, 54-55, 58, and 67.



obligated to divest the OVEC entitlement as part of the stipulated terms in its second ESP
proceeding.® Duke also addressed the divestiture/transfer of its OVEC entitlement in its Reply
Brief.’ Given that Duke placed this question at issue as part of its evidence supporting its ESP
IIT Application and Rider PSR, RESA first disagrees with Duke’s claim on rehearing that the
Commission’s discussion of the issue was in dicta.

Next, Duke claims that its due process rights were violated because the Commission did
not explain in its April ond Opinion and Order why it had intended in the ESP II proceeding to
require to Duke to divest/transfer the OVEC entitlement and because the Commission’s
statement in the April 2" Opinion and Order is a new interpretation of the ESP II requirements.
Duke’s due process rights were not violated. As explained above, Duke itself raised the question
as to whether the ESP II required the OVEC divestiture/transfer, Duke presented evidence
regarding the question, and addressed the question in its brief.

Duke also argues that Ohio law does not require the divestiture/transfer of its OVEC
entitlement and it would be illogical to require the OVEC divestiture/transfer when other
generating assets are owned as well. These arguments miss the mark because the question as to
whether Duke was obligated to divest/transfer stems from the stipulated terms of Duke’s ESP II.
As a result, Duke’s due process rights were not violated and there is no “governmental taking” of
private property in the instant proceedings.

As to the remainder of the arguments raised in Duke’s third assignment of error, Duke is
rehashing the same points of whether the stipulated terms of the ESP II required it to

divest/transfer its OVEC entitlement. These are matters that the Commission weighed and

¥ Duke Ex. 6 (Wathen Direct Testimony) at 11.
? Duke Reply Brief at 70-76.



considered at the time it issued its April 2*® Opinion and Order'® and Duke is asking the
Commission to re-weigh the evidence and arguments. As a result, Duke raises nothing new.

The Commission’s ruling was not unreasonable, arbitrary, unconstitutional, beyond the
scope of this proceeding, or outside the Commission’s jurisdiction. For all of the foregoing
reasons, the Commission should reject Duke’s third assignment of error.

IV.  Conclusion

For the foregoing reasons, the Commission should reject Duke’s first three assignments
of error, which relate to Riders PSR and Duke’s OVEC entitlement. Those assignments of error
have no merit and should be denied.
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