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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of Application of Duke Energy)
Ohio, Inc. for Authority to Establish a) Case No. 14-841-EL-SSO
Standard Service Offer Pursuant to R.Q.
4928.143 in the Form of an Electric Security
Plan, Accounting Modifications, and Tariffs)
for Generation Service. )
)
In the Matter of Application of Duke Energy) Case No. 14-842-EL-AAM
Ohio, Inc. for Authority to Amend its)
Certified Supplier Tariff, P.U.C.O. No. 20. )

APPLICATION FOR REHEARING OF THE
OHIO MANUFACTURERS’ ASSOCIATION

Pursuant to Section 4903.10, Revised Code, and £0é¢-1-35, Ohio Administrative
Code (O.A.C.), the Ohio Manufacturers’ Associatif@MA) hereby respectfully requests
rehearing of the Public Utilities Commission of @8i(Commission) April 2, 2015 Opinion and
Order (Order) issued in the above-captioned matters regardiagekbctric security plan (ESP)
proposed by Duke Energy Ohio, Inc. (Duke or the Gany). OMA contends that the Order is
unlawful and unreasonable in the following respects
1. The Commission erred in establishing the Price iitabon Rider (PSR) as
the PSR fails to meet the statutory requirementsSedtion 4928.143(B),
Revised Code.
a. The Commission unreasonably and unlawfully deteechithat the

PSR functions as a limitation on customer shoppangetail electric
generation service under Section 4928.143(B)(2Rdyised Code.

' In the Matter of Application of Duke Energy Ohimcl for Authority to Establish a Standard Servicte®
Pursuant to R.C. 4928.143 in the Form of an ElecBecurity Plan, Accounting Modifications, and Tarifor
Generation ServicgCase No. 14-841-EL-SSO, et al., Opinion and O¢Aepril 2, 2015).
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b. The Commission unreasonably and unlawfully fourat uke met its
burden of demonstrating that the rider will havee tbffect of
stabilizing or providing certainty regarding retailectric generation
service, as required by Section 4928.143(B)(2ReVised Code.

c. The Commission erred in establishing minimum stahslao be
considered when evaluating a Company’s requestdst recovery
through the PSR.

2. The Commission erred in permitting Duke to reco$&69 million through
the Distribution Capital Investment Rider (Rider IDGver the course of the
ESP, as recovery of distribution investments of thder of magnitude is not
supported by record evidence, and recovery of sugobts is more
appropriately addressed in the context of a bastelalition rate case.

3. Duke’s proposed ESP fails to satisfy the statuteguirement that the ESP,
including its pricing and all other terms and caiudlis, be more favorable in
the aggregate than an MRO.

For these reasons, and as further explained inMémorandum in Support attached

hereto, OMA respectfully requests that the Commaisgirant its Application for Rehearing.

Respectfully submitted,

/sl Kimberly W. Bojko

Kimberly W. Bojko (0069402)

Jonathan A. Allison (0062720)

CARPENTER LIPPS & LELAND LLP

280 Plaza, Suite 1300

280 North High Street

Columbus, Ohio 43215

Telephone: (614) 365-4100

Email: Bojko@carpenterlipps.com
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Counsel for Ohio Manufacturers’ Association



BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of Application of Duke Energy)
Ohio, Inc. for Authority to Establish a) Case No. 14-841-EL-SSO
Standard Service Offer Pursuant to R.Q.
4928.143 in the Form of an Electric Security
Plan, Accounting Modifications, and Tariffs)
for Generation Service. )
)
In the Matter of Application of Duke Energy) Case No. 14-842-EL-AAM
Ohio, Inc. for Authority to Amend its)
Certified Supplier Tariff, P.U.C.O. No. 20. )

MEMORANDUM IN SUPPORT

A. INTRODUCTION AND PROCEDURAL HISTORY
On May 29, 2014, Duke Energy Ohio, Inc. (Duke a¢ @ompany) filed an application

(Application) for authority to establish a standaefvice offer pursuant to Section 4928.143,
Revised Code, in the form of an electric securlandESPY. In its Application, Duke sought
approval from the Public Utilities Commission of i@lfCommission) to establish, inter alia, its
proposed Distribution Capital Investment Rider @idCI), to discontinue its interruptible
program, and to establish and approve for use gtrd2040 its proposed Price Stabilization
Rider (PSR). Numerous parties, including the QWimnufacturers’ Association (OMA), were
authorized by the Commission to participate indbeve-captioned matters, and participated in
an evidentiary hearing on Duke’s proposed ESP, whmmmenced on October 22, 2014 and

concluded on November 20, 2014.

2 Duke Energy Ohio Ex. 1.



On April 2, 2015, the Commission issued its Ordérch, inter alia, permitted Duke “to
establish a placeholder PSR, at an initial ratezefo, for the term of the ESP.” The
Commission also determined that the large customerruptible load program should continue
and should be modified to make “participating costes subject to unlimited emergency only
interruptions year round” The Commission further held that the level oflitrshould remain at
50 percent of Net CONE[,]” and that Rider DR-ECHlhalso need to continue, through which
Duke may apply for cost recovery.The Commission also established caps of $17 miiiio
2015, $50 million in 2016, $67 million in 2017, a®85 million for the first five months of
2018° Finally, the Commission incorrectly determinedttB®uke’s proposed ESP satisfies the
statutory requirement that the ESP, including fisipg and all other terms and conditions, is

more favorable in the aggregate than a markebiége (MRO).

B. ARGUMENT

1. The Commission erred in establishing the PSR as theSR fails to meet
the statutory requirements of Section 4928.143(BlRevised Code.

As explained in the Order, when evaluating the psad PSR, the Commission must
initially “determine whether the proposed PSR medra may be considered a permissible
provision of an ESP, in accordance with R.C. 4928(B)(1) or (B)(2).® If the proposed PSR
does not fall within the categories specificallyjuererated in Sections 4928.143(B)(1) or (2),

Revised Code, the Commission may not lawfully ati#eoAEP to establish the rider, as “[tlhe

3 Order at 47.
*1d. at 77.
®|d at 77-78.
®1d. at 72.
"1d. at 96-97.
®1d. at 43.



Commission has the authority to approve, as a caeqoof an ESP, only items that are
expressly listed in the statut®.”As discussed herein, the PSR is not properlyrpné¢ed as

falling within the categories of items delineatedthe statute; therefore, the Commission may
not lawfully authorize Duke to establish the PSRhe Commission is a creature of statute and

can exercise only the authority conferred uporyitie General Assembly?

a. The Commission erred in unreasonably determining tht the PSR
functions as a limitation on customer shopping foretail electric
generation service under Section 4928.143(B)(2)(dRevised Code.

The Commission determined, without credible resrpport, that the PSR functions as a
limitation on customer shopping for retail electgeneration service pursuant to Section
4928.143(B)(2)(d), Revised Code. Temporarily sgttaside the requirement under Section
4928.143(B)(2)(d), Revised Code, that an ESP melyde terms, conditions, or charges relating

to limitations on customer shopping for retail éliecgeneration servicenly in the event that

such terms, conditions, or charges would have ffexteof stabilizing or providing certainty

regarding retail electric generation seryittee PSR does not function as a limitation onaustr

shopping, financially or otherwise.

Duke’s customers, unless constrained by the tefniieomechanism under which they
take service, are free to shop for retail eleageneration service. As the Commission notes,
pursuant to Duke’s Application, shopping custonveitkstill purchase all of their physical retail
electric generation supply from the market throwaglcertified retail electric service (CRES)

provider; therefore, the proposed PSR would provide physical constraints on retalil

°d.
9 Tongren v. Pub. Util. ComnB5 Ohio St.3d 87, 88, 706 N.E.2d 1255 (1999).
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shopping'*> The Commission opines, however, that “[a]lthotigé proposed PSR would have
no impact on customers’ physical generation sugply,effect of the PSR is that the bills of all
customers would reflect a price for retail electgeneration service that is approximately 3
percent based on the cost of service of the OVEI®s wnd 97 percent based on the retall
market.*? The Commission, therefore, concludes that ttiernvould ‘effectively. . . function
as a financial restraint on complete reliance @nr#tail market for the pricing of retail electric
generation service® The Commission’s conclusion overlooks severattofsc —First, as
explained more fully below, the “price” referendaglthe Order is not a price associated with the
provision of retail electric generation serviceatlrer, it is a charge or credit associated with
netting the costs of operating certain generatmglifies against the revenue obtained from
selling the proportionate output of the generatenglities into the wholesale market, if any. If
the calculation results in net costs, there willabeharge reflected on the bills of all customers.
If the calculation results in net revenues, theil e a credit reflected on the bills of all
customers. The Commission acknowledges that thieléace of record reflects that the rider
may result in a net cost to customers, with littlésetting benefit from the rider's intended
purpose as a hedge against market volatifity.”

Second, the Order ignores the fact that many cust®nncluding SSO customers, do not
rely on the fluctuations of the spot energy mafketheir retail electric generation service. For
the term of the proposed ESP, most customers ailéleither entered into fixed-price contracts

for retail electric generation service or will takervice pursuant to the SSO, with the resulting

4. at 45.

21d.

131d. (emphasis added).
41d. at 46.



price reflecting the product of negotiations WItRES suppliers or a competitively bid process
utilizing a laddering approach. For those cust@wath fixed-price generation contracts during
various periods of time corresponding with the syl ESP, the PSR will merely add
unwanted charges (as the record indicates) to #hettric distribution bills; thereby, increasing
the price that customers will ultimately pay foedicity. Increasing the cost of electricity will
impact manufacturers’ overall cost to do businesthe state of Ohio, decreasing manufactures’
productivity and ability to compete in the globahrket.

In the unlikely event that a credit occurs from P&Rculation, there will be a credit
assessed on the customers’ distribution bills. P8R will not, financially or otherwise,
alleviate or somehow constrain customers’ “reliaonehe retail market for the pricing of retail
electric generation servicé® In fact, the PSR will adversely affect the ovebainefits of fixed,
known costs for which customers with fixed-pricengeation contracts bargained when
negotiating those contracts.

Further, the PSR was proposed by Duke to be releshend trued-up on a quarterly
basis. When reviewed on a quarterly basis, whsch relatively long period of time in energy
markets, the PSR is unlikely to provide any of plositive outcomes that might be associated
with any purported benefit of a financial hedgedtail electric generation service against high
prices in the wholesale energy market at a givemtpa time. True-ups of the PSR on a
guarterly basis, as proposed, will not provide gstability even if it is assumed, for instance,
that market prices do in fact increase during ‘pdsiof extreme weathéf’and then return to
average market prices. Thus, in addition to beinfikely to produce a financial benefit for

customers during the proposed ESP term, the taatiedstabilizing benefits of the PSR as a

15 Order at 45.
1%1d. at 47.



limitation on customer shopping will not come taifion under the reconciliation and true-up
periods proposed by Duke.

Further, Duke is bound by the requirements of Ri861:1-35-03(C)(9)(c), O.A.C., to
the extent that it proposes to include in an ESRide conditions, or charges related to retail
shopping by customers. Rule 4901:1-35-03(C)(9¥0cAh.C., provides, in pertinent part:

(c) Division (B)(2)(d) of section 4928.143 of thee\esed Code authorizes an
electric utility to include terms, conditions, oharges related to retalil
shopping by customers. Any application which idels such terms,
conditions or charges, shall include, at a minimtira,following information:

(i) A listing of all components of the ESP which wouwdde the effect of
preventing, limiting, inhibiting, or promoting cwsher shopping for
retail electric generation servic&such components would include, but
are not limited to, terms and conditions relatimy shopping or to
returning to the standard service offer and anyoig@ble charges. For
each such component, an explanation of the compameha descriptive
rationale and, to the extent possible, a quantégtistification shall be
provided.

(i) A description and quantification or estimatiof any charges, other than
those associated with generation expansion or @mviental investment
under divisions (B)(2)(b) and (B)(2)(c) of sectiet928.143 of the
Revised Code, which will be deferred for futureaesry, together with
the carrying costs, amortization periods, and afmidy of such
charges.
(i) A listing, description, and quantitative jifscation of any unavoidable
charges for standby, back-up, or supplemental power
(Emphasis added). Duke did not allege in its Aqgilon that the PSR would have the effect of
preventing, limiting, or inhibiting customer shopgi for retail electric generation service,
financially or otherwise, nor did it request a wariwf Rule 4901:1-35-03(C)(9)(c), O.A.C., from

the Commission during the course of this proceedirithe sole witness that advanced an

argument at hearing that the PSR represents acfalalmitation on shopping was witness



Taylor!”  Witness Taylor explained the limitation as aafinial constraint that would help
stabilize rates® First, the unknown potential of adding an addisib charge or credit to
customers’ distribution bills is in no way a “coreht.” The PSR also does not constrain the
costs that Duke may pass on to customers; there ¢ap. As the Commission recognized, there
is “uncertainty and speculation inherent in thecpss of projecting the net impact of the
proposed PSR[.}® Thus, the PSR cannot create financial certaimtygfistomers. Accordingly,
the Commission improperly depended on witness Taytestimony, despite Duke’s failure to
comply with filing requirements set forth in Rul®QL:1-35-03(C)(9)(c), O.A.C., or to seek a
waiver from the Commission regarding said filinguegements.

In light of the aforementioned items, the Commissimreasonably determined that the
PSR functions as a limitation on customer shoppingetail electric generation service under

Section 4928.143(B)(2)(d), Revised Code.

b. The Commission unreasonably and unlawfully found tat Duke met
its burden to demonstrate that the PSR will have tb effect of
stabilizing or providing certainty regarding retail electric generation
service, as required by Section 4928.143(B)(2)(dRevised Code.
The Commission unlawfully and unreasonably permiieike to establish a placeholder
PSR, at an initial rate of zero, for the term of #BSP, as Duke failed to meet its burden to

demonstrate that the PSR will stabilize or provigetainty regarding retail electric generation

service. In the Order, the Commission statesdaheviing:

Tr. Vol. VIl at 1875.
1814,
191d. at 46.



[Clonsidering the plain language of the statute, fimel that there ardhree

criteria with which the PSR mechanism must complypecifically, an ESP

component approved under R.C. 4928.143(B)(2)fa)st first be a term,

condition, or charge; next, relate to one of theineerated types of terms,

conditions, and charges; and, finalhave the effect of stabilizing or providing

certainty regarding retail electric servic8
(Emphasis added). Pursuant to the language wtilizethe Commission when interpreting the
requirements of Section 4928.143, Revised CodeP®ie mechanism mulive the effect of
stabilizing or providing certainty regarding retalectric generation service. In its analysis of
whether it may lawfully and reasonably establish B8R mechanism, however, the Commission
found merely that the PSR *“is proposed to haveeffect of stabilizing or providing certainty
regarding retail electric servicé™ Although the Commission soundly determined in @veler
that Duke did not meet its burden to show thatptfeposed PSR would promote rate stabifity,
the Commission still approved the establishmenhefPSR mechanism. This outcome diverges
from the Commission’s interpretation, advanced he Order, that the PSR mechanism or
component_mushave the effect of stabilizing or providing centgi regarding retail electric

generation servic€. “Proposed” to have a particular effect or anéirtto mitigate, by design,

the effects of market volatility” is insufficieAf. By means of its reference to the PSR

2 Order at 43, citing, e.gln re Ohio Power Cg Case No. 13-2385-EL-SSO, et al., Opinion ande®(&ebruary
25, 2015);In the Matter of the Application of Columbus SouathBower Company and Ohio Power Company for
Authority to Establish a Standard Service Offer $uant to Section 4928.143, Revised Code, in thenFafran
Electric Security PlafESP 2 Case), Case No. 11-346-EL-SSO, et al., Emrigehearing (Jan. 30, 2013) at 15-16;
In re Dayton Power and Light Compan@ase No. 12-426-EL-SSO, et al. (DP&L ESP Cas@)nion and Order
(Sept. 4, 2013) at 21-22.

21 Order at 44.

221d. at 46, stating “we are not persuaded that B8R proposal put forth by Duke in the present prdiegs would,
in fact, promote rate stability, as Duke claimsthmat it is in the public interest. There is corsable uncertainty
with respect to pending PIJM market reform proposatwironmental regulations, and federal litigatias Duke
acknowledges, and, in light of this uncertaintye ommission does not believe that it is appropriatadopt the
proposed PSR at this time.”

% See, e.g., Order at 43.
2 Order at 44.
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“mechanism” or “component,” the Commission is dssing the standard for establishing such a
mechanism, not just the standard for authorizing técovery of various costs (or passing
benefits) through the PSR.

As the Commission determined, Duke did not adexiyademonstrate that the PSR
mechanism would have the effect of providing cettairegarding retail electric service or
stabilizing the sam&. Accordingly, the Commission erred when it authed Duke to establish
a placeholder PSR, even at an initial rate of Zemthe term of the ES®. The PSR may not be
properly established unless or until such time akeDdemonstrates that it whive the effect of
stabilizing or providing certainty regarding retalectric generation service. Because Duke did
not satisfy its burden, the Commission’s decisian duthorize its establishment was
unreasonable, erroneous, and unlawful, and shautdersed on rehearing.

The law also requires that the “limitation on cusér shopping” be on “retail electric
generation servicé?® The PSR, however, is nonbypassable and has mméea retail electric
generation service. The purported financial heildgeot related to the supply or provision of
retail electric service to Ohio ratepayers. Equaa financial hedge assessed to all customers on
their distribution bills to a limitation on retailectric generation service or shopping is
tantamount to equating apples to oranges. The Gssion should not depend on such a false

comparison in order to authorize Duke to estalihehPSR.

%d. at 46.
*1d. at 47.
27 Section 4928.143(B)(2)(d), Revised Code.
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c. The Commission erred in establishing minimum standals to be considered
when evaluating Duke’s request for cost recovery tlough the PSR.

The Commission erred in establishing minimum saadsl for Duke to address in a future
PSR request proceedifiy. It appears that the Commission arbitrarily seléatertain factors to
address and not others. Additionally, the Comrars$ailed to require Duke to address regional
factors that affect the wholesale energy and caépatarkets in which the generating plants will
participate. The entire PJM footprint will be affed by any decision to provide financial
support to a particular generating plant and geizgrawner while not providing similar support
to competing generating facilities/generation owriarthe PJM footprint. The Commission also
failed to require Duke to address the necessith@®fiyenerating plant with regard to reliability in
the PJM region, as PJM is the reliability coordamdor the region.

Factors that the Commission should consider, huas, require Duke to address in future
filings include, but are not limited to, the follavg:

* The ownership of the generating plant;

* The extent to which the generating plant is ser@ingp customers;

* The geographic location of the generating plant;

* The necessity of the generating plant with reganctlkiability in the PIM region;

* The economic viability of the generating plant wéthd without the establishment
of the PSR;

* The generating plants’ participation, or lack tleéren PIJM’s wholesale energy
and capacity markets;

* The cost of compliance with pending environmerggltations;

» The cost of maintaining operations of the genegagilant and the resulting effect
on economic development within the state;

» The resulting effect on other competing generagilamts of providing financial
support to a competitor;

« The impact on PJM’s competitive wholesale energy@pacity markets;

* The impact on the generating plant if PIM is reggito modify its dispatch order
due to environmental constraints/regulations.

2 Order at 47.
12



If the Commission is going to authorize the estditient of a PSR and entertain future requests
for cost recovery through the PSR, OMA respectfodiguests that the Commission expand its
list of minimum standards to be included in Dukstdsequent cost recovery requests to include

those items delineated herein.

2. The Commission erred in permitting Duke to recover$169 million through
Rider DCI over the course of the ESP, as recovenyf distribution investments of
that order of magnitude is not supported by recordevidence, and recovery of

such costs is more appropriately addressed in theootext of a base distribution
rate case.

As noted in the Order, Duke sought Commission aggrof nonbypassable Rider DCI
pursuant to Section 4928.143(B)(2)(h), Revised Cadéhe proposed ESE. The Commission
appropriately denied Duke’s request to include ganglant in Rider DCI; however, the rate
caps it established for the term of the ESP alk estcessive and unreasonable, as they are
unsupported by record evidence. The rate capsoappr by the Commission for the

corresponding years of the ESP are set forth héfein

Year Rider DCI Cap Approved by
Commission

2015 $17 million

2016 $50 million

2017 $67 million

2018 $35 million

(January through May)
Total $169 million

As stated above, the Commission properly rejectaleld request to include general
plant in Rider DCI; however, the Commission ernecuthorizing the collection of expenditures

totaling up to $169 million for the ESP term. Diskeecovery of hundreds of millions of dollars

2 Order at 66.
01d. at 72.
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in distribution investment costs is significant antsupported by record evidence. In fact, as the
Commission also explained in its Order:
[Duke’s proposed Rider DCI general plant investreapnivould be better
considered and reviewed in the context of a digtidm rate case where the costs
can be evaluated in the context of the Companyed thstribution revenues and
expenses, and the Company's opportunity to recaveeturn on and of its

investment can be balanced against the custonighd' to reasonably priced
service®

OMA submits that the above-cited argument equalbplies to Duke’s Rider DCI
investments at the level approved in the Order, rasg@ectfully requests that the Commission
revisit its decision to cap Rider DCI at such exteg unsupported levels over the course of the
ESP.

3. The Commission erred in determining that Duke’s prposed ESP, as modified, is
more favorable in the aggregate than an MRO.

Section 4928.143(C)(1), Revised Code, providegeirtinent part, that the Commission

shall do the following:
modify and approve an application filed under doms(A) of this section if it
finds that the electric security plan so approveduding its pricing and all other
terms and conditions, including any deferrals amyglfature recovery of deferrals,

is more favorable in the aggregate as comparedetexpected results that would
otherwise apply under section 4928.142 of the ReMSode.

* % %

Otherwise, the commission by order shall disapptbeeapplicatiort

As stated above, before approving an ESP, the Cesmoni must determine that the

proposed ESP is more favorable in the aggregaterapared to the expected results that would

3 Order at 72.
32 Section 4928.143(C)(1), Revised Code.
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otherwise apply under a market rate offer (MROheotise known as the MRO t€st. Duke
had the burden of demonstrating, during the coofslee proceeding, that its proposed ESP was,
in fact, more favorable than an MRO. Duke did not meet its burden, and therefore, the
Commission incorrectly determined that the propoB&P is more favorable than the results
expected under an MRO both quantitatively and tptately >

The Commission’s conclusion that the ESP was oiadiviely and qualitatively more
favorable was based in large part on the appradvdistribution-related riders, stating that such
approval “should enable Duke to hold base distiiutates constant over the ESP peritid.”
The Commission failed, however, to take into actdba fact that Duke has not committed to
refrain from filing a distribution rate case duritiee term of the proposed ESP Additionally,
Duke failed to quantify such benefits, and the Cassion has previously determined that no
such quantifiable benefits exist between recovedisgibution investment through a rider rather
than a base distribution ca¥e.

Also illusory under the ESP are any qualitativeddgs associated with the continuation
of Rider DCI and other distribution-related ridewlthough the Commission notes that many of
the provisions of the modified ESP advance theegpalicies enumerated in Section 4928.02,

Revised Codé&’ it is extremely unclear whether the qualitativedfits attributed to the ESP by

#d.; see alstn the Matter of the Application of The Dayton Powaad Light Company for Approval of its Electric
Security PlanCase No. 12-426-EL-SSO, Opinion and Order atS&ptember 4, 2013).

#1d.

% Order at 96-97.

% Order at 97.

37Tr. Vol. XIll at 3784-85.

3 |n the Matter of Ohio Edison Company, the Clevelatekctric llluminating Company, and the Toledo Edis
Company for Authority to Provide for a Standard\ses Offer Pursuant to Section 4928.143, RevisedeCm the
Form of an Electric Security PlaiCase No. 12-1230-EL-SSO, Opinion and Order éa&BJuly 18, 2012).

% Order at 97.
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the Commission will come to fruition without the pisition of additional distribution costs on
ratepayers during the term of the ESP.

The Commission also cites as a qualitative bermdfihe ESP the fact that Duke “will
implement fully market-based prices beginning oneld, 2015* Respectfully, considering
the implementation of fully market-based pricesibeipg on June 1, 2015 to be a qualitative
benefit of the ESP, but also agreeing that the P8R be established as a financial limitation on
shopping that will provide certainty and less meti@ on the retail market appear to be
contradictory positions® If “mov[ing] more quickly to market rate pricinthan would be
expected under an MR& represents a qualitative benefit of the ESP, éshibg the PSR as a
financial limitation on shopping that would purpesty alleviate the risk associated with market-
based pricing represents a step in the opposietdin and is not a benefit of the ESP.

Although the PSR has been approved and set atther@ommission still must consider
the effect that the establishment of the PSR iB&R will have on customers as compared to the
expected results that would otherwise apply und®8R0O. Section 4928.143(C)(1), Revised
Code, requires the Commission to look at the ESthenaggregate and ensure that all of “its
pricing and all other terms and conditions, inchgdany deferrals and any future recovery of
deferrals” are more favorable than an MRO. Thetore and establishment of the riders is
clearly a term and condition of the ESP approvethieyCommission, which must be considered.
Additionally, a PSR would not be able to be estidd under an MRO. Therefore, the
Commission must consider future recovery of coatteu all riders that are explicitly established

as a provision of an ESP. Future recovery ofscasthorized by an ESP was clearly intended to

404d.

*1 See Order at 45 (stating that “the proposed PSidrfanction as a financial restraint on complestance on the
retail market for the pricing of retail electricrg@ation service.”)

21d.
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be considered in the context of the MRO test assthtite specifically cites to one instance of
future recovery of costs as an illustration. Aligh the statute does not explicitly contemplate a
rider established at a zero cost and the futurésdbat may be collected under that rider, the
statute does provide guidance. When discussingefutcovery of costs regarding deferrals, the
statute requires a consideration of such futuréscaSimilarly, with regard to the future recovery

of costs regarding the PSR, the Commission is requo consider the level of those future costs
or the potential of costs to be recovered undeattirorized riders for purposes of the MRO test.

Considering potential costs is particularly impattan the instant case as the
Commission has recognized that during the threeqyeaod of the ESP, the PSR would, in all
likelihood, result in a net cost to customers. drdingly, the level of potential costs that could
be associated with the PSR during the term of t82 BEwust be considered, and the range of
potential costs to customers that should be coreidie extremely considerable over the term of
the ESP?

Even with the modifications approved by the Comioissthe ESP continues to be
neither quantitatively nor qualitatively more fagble in the aggregate than an MRO.
Consequently, it was erroneous for the Commissiotetermine that the ESP passed the MRO
test and should be approved as modified. Givenhttieaproposed ESP and the modified ESP
were not more favorable in the aggregate than ail®MRe Commission erred in approving the

proposed ESP.

43 Order at 45-46.
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C. CONCLUSION

OMA respectfully requests that the Commission grenapplication for rehearing of the
issues set forth above. Specifical@MA requests that the Commission reevaluate itgsaec
authorizing Duke to recover $169 million throughd&i DCI over the course of the ESBMA
also requests that the Commission reevaluate tteeiged quantitative and qualitative benefits
of the proposed ESP.

Finally, OMA requests that the Commission find that the RfEdposed by Duke does
not represent a financial limitation on customeopging, and reverse its decision authorizing
Duke to establish the PSR. The Commission shoaléfally consider the effect that the
establishment of Rider PSR could have on Ohio’sotnsrs and any costs associated therewith
that could be passed onto customers. Increaséseimumber and/or magnitude of charges
assessed to customers will negatively impact Obsirtesses and their ability to retain jobs and
invest in Ohio’s economy.

Respectfully submitted,

/s/ Kimberly Bojko

Kimberly W. Bojko (0069402)

Jonathan A. Allison (0062720)

CARPENTER LIPPS & LELAND LLP

280 Plaza, Suite 1300

280 North High Street

Columbus, Ohio 43215

Telephone: (614) 365-4100

Email: Bojko@carpenterlipps.com
Allison@carpenterlipps.com
(willing to accept service by email)

Counsel for Ohio Manufacturers’
Association
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