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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio )
Power Company for Authority to ) Case No. 13-2385-EL-SSO
Establish a Standard Service Offer )
Pursuant to 84928.143, Revised Code, )
in the Form of an Electric Security Plan. )

In the Matter of the Application of Ohio ) Case No. 13-2386-EL-AAM
Power Company for Approval of )
Certain Accounting Authority. )

APPLICATION FOR REHEARING
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The Office of the Ohio Consumers’ Counsel (“*OCGI8s this application for
rehearing to oppose, inter alia, the newest utiligym for customers to subsidize power
plants that are no longer regulated by the govent/nia its Opinion and Order of
February 25, 2015, the Public Utilities Commissadr©Ohio (“Commission” or “PUCQO”)
approved a mechanism (a power purchase agreerdentthat could require customers
to pay hundreds of millions of dollars to fund uoaeemic generation. The PPA rider is
unlawful and unreasonable under Ohio law. And tH€® is preempted by the Federal
Power Act from approving the Power Purchase Agregme

The Opinion and Order approved, with modificatioBkio Power’s electric

security plan (“ESP”), filed in these proceedingsiecember 20, 2013. Under the

! OCC is authorized to file this application for eaing under R.C. 4903.10 and Ohio Adm. Code 4901-1
35.



modified ESP Ohio Power will collect increased sdtem customers for the period June

1, 2015 to May 31, 2018.

The Opinion and Order was unreasonable and unlawtbe following respects:

ASSIGNMENT OF ERROR 1: When the PUCO did not rule on the federal
preemption argument, it violated R.C. 4903.09. Ishould have found AEP Ohio’s

proposed power purchase agreement is preempted undine Federal Power Act.

A. AEP Ohio’s proposed PPA rider is field preemptedarrthe FPA because
it would establish the wholesale market price AEBRoQvould receive for
its sales into the PJM wholesale markets of theggnancillary services
and capacity.

B. The PPA rider is preempted by the FPA undedtierine of conflict
preemption because it would have anti-competitifeces on wholesale
markets.

ASSIGNMENT OF ERROR 2: The Commission’s approval éa placeholder for a

power purchase agreement (“PPA”) rider (“PPA Rider”) is unreasonable and

unlawful.

A. The determination that the proposed PPA Rider neeipntluded in an
ESP and charged to all distribution customers uRd€r
4928.143(B)(2)(d) as a “financial limitation on ¢taser shopping”
contravenes legislative intent and is unlawful.

B. The PPA rider is unlawful because it does not mtevate stability or
certainty to customers as required by R.C. 4928B}%3)(d).

1. The Commission’s order is unlawful because it apgsca
placeholder PPA rider that customers would fund ighaot based
upon facts of record, as required by R.C.4903.09.

2. The theory upon which the Commission adopted thegtiolder
PPA Rider that customers would fund is flawed andtasonable.

C. Shopping and SSO customers already have availalifein solutions to
hedge against price volatility.
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The PPA Rider provides an anti-competitive supp$unded by customers
under R.C. 4928.02(H). R.C. 4928.02(H) prohibits tacovery of non-
competitive generation related costs through distion rates paid for by
utility customers.

The PUCO approved the PPA Rider which could requustdomers to pay
an enormous amount of money for lost revenues \itheeoost of
generation purchased from AEP’s affiliate (or OVEG)}oo high to
compete in the PJM market. As such the PPA Ridan isnlawful
transition charge and must be disallowed under B928.39.

The PUCO erred in ordering an asymmetric “seveitgharovision”
without requiring that the PPA rider be collectedjsct to refund to avoid
prejudice to AEP Ohio’s customers.

The factors the PUCO directed the Utility to addriesits future PPA
proceeding were incomplete and unreasonable betaepare skewed in
favor of approving the PPA without fully considegithe impact of the
PPA on customers.

ASSIGNMENT OF ERROR 3: The PUCO unreasonably and alawfully found that

AEP Ohio’s electric security plan, as modified, isnore favorable in the aggregate to

customers than a market rate offer.

A.

The PUCO unreasonably considered the extensidmeakssidential
distribution credit rider as a benefit to customanger an electric security
plan.

The PUCO unreasonably failed to consider the thstion investment
rider revenues as quantifiable costs to custommsasran electric security
plan.

The PUCO erred by approving a placeholder PPA arttidr erred by
attributing no cost to the PPA when customers ceald up paying
millions of dollars.

The PUCO erred by unlawfully considering quaiNta benefits as part of
the ESP v. MRO test.

a. The PUCO erred in identifying factors under R1928.02 as
gualitative benefits provided to customers undeelantric
security plan.

b. The PUCO erred in identifying the transitiomtarket-based rates
as a qualitative benefit to customers under artregdesecurity plan.
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C. The PUCO erred in ascribing customer benefith@distribution
investment rider only to the electric security péard not the
market rate offer.

ASSIGNMENT OF ERROR 4: The Public Utilities Commission erred when it

ordered customers to fund excessive profits (a reto on equity of 10.20 percent) for

a distribution-only utility equal to those it ordered for the integrated utility four

years ago.

A.

The PUCOQO'’s determination was unreasonable becadsgEnot lower
customer-funded profits (return on equity) to acddor the lower risks
the Utility now faces. Those lower risks include flact that AEP Ohio is
now a distribution-only utility (without the moresky generation
business) and collects virtually all of its revesfi®m customers through
riders. Additionally, interest rates and other sadtcapital have declined
in the last four years. These factors support &taeturn on equity than
the 10.2 percent return on equity granted.

The PUCOQO's order is unlawful because it is not bag®n facts of record,
as required by R.C. 4903.09.

The PUCO unreasonably relied upon an ROE for thigyubhat was
agreed to as part of a comprehensive settlemenpabr case.

The PUCO'’s determination was unreasonable becatmsited to consider
factors that merit reducing the profit that custesmaust fund. These
factors include a $368 million windfall for AEP @hior POLR charges
collected from customers during the ESP |l per&&)8 million in
customer funded stability charges and capacityggsacollected during
the ESP Il period, and $499 million in deferredawty charges.



ASSIGNMENT OF ERROR 5: The Commission is a creatue of statute and as such
can exert no authority beyond that which it has bee granted.

A. The PUCO erred in rewriting R.C. 4928.143(B)@){o permit a financial
limitation on shopping.

B. The PUCO erred in allowing AEP Ohio to colleatawful transition
revenues in contravention of R.C. 4928.38.

C. The Commission exceeded its authority in penfog the more favorable
in the aggregate test, set forth in R.C. 4928.142.

D. The PUCO unlawfully relies upon state policyctmsider qualitative
benefits under the ESP vs. MRO test.

The reasons in support of this application for eglng are set forth in the
accompanying Memorandum in Support. The PUCO shgnaldt rehearing and abrogate

or modify its Opinion and Order as requested by OCC

Respectfully submitted,

BRUCE J. WESTON
OHIO CONSUMERS’ COUNSEL

/s/ Maureen R. Grady

Maureen R. Grady, Counsel of Record
(Reg. No. 0020847)

Joseph P. Serio

(Reg. No. 0036959)

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio )
Power Company for Authority to ) Case No. 13-2385-EL-SSO
Establish a Standard Service Offer )
Pursuant to 84928.143, Revised Code, )
in the Form of an Electric Security Plan. )

In the Matter of the Application of Ohio ) Case No. 13-2386-EL-AAM
Power Company for Approval of )
Certain Accounting Authority. )

MEMORANDUM IN SUPPORT

INTRODUCTION

Ohio Power’s 1.4 million customers pay the higtedsttric rates in the state.
Sadly, customers will pay even more because oPth€O’s decision in this case. The
PUCO voted to approve, with modifications, Ohio Row electric security plan.

While the PUCO did deny some of Ohio Power’s maguests for customer
funding, it nonetheless allowed the Utility to irapient a costly electric security plan in
lieu of a market-based plan. The approved elestaaurity plan (‘ESP”) permits Ohio
Power (“Utility”) to collect excessive profits, bed on a 10.2 percent return on equity.
Yet, the electric security plan was shown to bearexpensive to customers than a
market-based approach or market rate offer (“MRO").

And, if Ohio Power is successful in justifying tjesvel of its case--a power

purchase agreement--customers will potentiallyaoenfy hundreds of millions of dollars

2 See OCC Ex. 13 at 25 (Kahal).



more in future rate increases because of the PUG&ision. While the PUCO
conceptually approved the power purchase agreeaseamtool to stabilize customers’
rates, the price tag of alleged (not proven) stgbihundreds of millions of dollars—is
just too high for consumers. It's a bad deal fastomers, which unnecessarily enriches
the Utility’s shareholders.

OCC applies for rehearing on these issues andthskBUCO to grant rehearing
so that customers can get some relief from thebébemt electric rates they are paying—

rates higher than the rates paid by customersrity thvo other state3.

Il. STANDARD OF REVIEW

Applications for rehearing are governed by R.C.3120. The statute allows that,
within 30 days after issuance of a PUCO order, ‘faarty who has entered an
appearance in person or by counsel in the procgeday apply for rehearing in respect
to any matters determined in the proceeding.” Oi&d &« motion to intervene in this
proceeding on December 24, 2013, which was gramdehtry dated April 24, 2014.
OCC also filed testimony regarding the Applicateord participated in the evidentiary
hearing on the Application.

R.C. 4903.10 requires that an application for rehgamust be “in writing and
shall set forth specifically the ground or groutiswhich the applicant considers the
order to be unreasonable or unlawful.” In additi®hjo Adm. Code 4901-1-35(A) states:
“An application for rehearing must be accompanigé lnemorandum in support, which

shall be filed no later than the application fdnearing.”

3 EIA Table 5.6b.



In considering an application for rehearing, R.@03.10 provides that “the
commission may grant and hold such rehearing omtiger specified in such
application, if in its judgment sufficient reasdretefor is made to appear.” The statute
also provides: “[i]f, after such rehearing, the g¢oission is of the opinion that the
original order or any part thereof is in any respegust or unwarranted, or should be
changed, the commission may abrogate or modifgadnee; otherwise such order shall be
affirmed.”

The statutory standard for abrogating some portadrike Order and modifying
other portions is met here. The Commission shorddtgand hold rehearing on the
matters specified in this Application for Reheariagd subsequently abrogate or modify

its Opinion and Order of February 25, 2015.

.  ARGUMENT

ASSIGNMENT OF ERROR NO. 1: When the PUCO did not ule on the federal
preemption argument, it violated R.C. 4903.09. Ishould have found AEP Ohio’s
proposed power purchase agreement is preempted undine Federal Power Act.

The PUCO should reconsider and reverse its rulipgsoving AEP Ohio’s
proposed Purchased Power Agreement (“PPA”) Rider@aceholder because the
proposal is preempted by the Federal Power Act.ekeecise of state authority in
violation of the federal act is a violation of tBapremacy Clause of the U.S.
Constitution, Article 6, c. 2. The PUCQO’s exerctdgurisdiction raises the same
concerns that led the Third Circuit Court of ApgeialPPL EnergyPlus, LLC, et aV.
Solomony/66 F.3d 241 (‘% Cir. 2014) (‘'Solomot) and the Fourth Circuit Court of

Appeals inPPL EnergyPlus, LLC, et al. v. Nazariaf§3 F.3d 467 (4 Cir. 2014)



(“Nazariarl) to strike down the New Jersey and Maryland cacts for differences
programs under the doctrine of field preemption.

In its February 25, 2015 Opinion and Order in finsceeding (“Opinion and
Order”), the Commission authorized AEP Ohio to lelssh a placeholder PPA Rider. It
approved the rider at an initial rate of zero,the term of the ESP. It did so, finding that
there “may be value for consumers in a reasonaPke itler proposal that provides for a
significant financial hedge that truly stabilizeges, particularly during periods of
extreme weather.” Opinion and Order at 25. The Casion left the door open for AEP
Ohio to submit a revised proposal in a future peoaeg.ld. The Commission then noted
that several parties raised federal preemptionemsg but declined “to address
constitutional issues raised by the parties inghmeceedings, as, under the specific facts
and circumstances of these cases, such issuessaneberved for judicial
determination.’ld. at 26.

The threshold question that any agency must askésher it has the legal
authority to act on the matter before it. The UshiBtates Court of Appeals for the Sixth
Circuit found that:

The APA establishes a scheme of "reasoned deaisaing."
Motor Vehicle Mfrs. Ass'n of United States, IncState Farm Mut.
Auto. Ins. Co.463 U.S. 29, 52, 103 S.Ct. 2856, 77 L.Ed.2d 443
(1983). 'Not only must an agency's decreed result be witten
scope of its lawful authoritygut the process by which it reaches
that result must be logical and ration&llentown Mack Sales and

Service, Inc. v. National Labor Relations BsR2 U.S. 359, 374,
118 S.Ct. 818, 139 L.Ed.2d 797 (1998).

Coalition for Government Procurement, et al. v. &&d Prison Industries, Inc365 F.3d

435, 475 (8 Cir. 2004) (Emphasis added).



The federal preemption concerns raised by OCC, @#lib, and others present
this very threshold question with respect to thé& Rder in this proceeding. But the
PUCO sidestepped this important issue. Nonethales$?UCO asserted jurisdiction over
the PPA rider. OCC and others are left to sortloetseminal question, with no ruling
from the PUCO: is the PUCQO'’s exercise of jurisdictpreempted, inter alia, by Federal
Power Act, through the supremacy clause of the.\ Cdstitution? The PUCOQO's failure
to address those questions is contrary to R.C..8903

That statute prohibits the PUCO from issuing sunymalings and conclusions
that do not develop the supporting rationale oorgdCI Telecommunications Corp. v.
Pub. Util. Comm(1987), 32 Ohio St.3d 306, 312, 313 N.E.2d. 808us. Energy Users-
Ohio v. Pub. Util. Comm117 Ohio St.3d 486, 2008-Ohio-990, 130. Wheredesiad
cases are heard, R.C. 4903.09 requires the PU@Qdress material issues raised by
parties, including jurisdictional allegations. Szg.,In the Matter of the Complaint of
Westside Cellular, Inc., v. GTE Mobilnet InCase No. 93-1758, Entry on Rehearing at
17 (Apr. 13, 1995); accordh re: Columbus S. Power Cd.28 Ohio St.3d 512, 2011-
Ohio-1788, 947 N.E.2d 655, {71.

This jurisdictional issue was a material mattethis case. It is reversible error for
the PUCO to not address whether its exercise @fdiation is precluded by federal acts
or the U.S. Constitution. Because the federal ppgrm issues go to the heart of this
Commission’s authority to approve the PPA Riddghatoutset, the Commission should
reconsider its decision not to address those questi

On reconsideration, the Commission should find &&P Ohio’s proposed PPA

Rider is preempted under the Federal Power Act).56C. § 824d (2006) (“FPA”). This



is because both the field and conflict federal pngtgon doctrines preclude the PUCQO’s
exercise of jurisdiction. This would be consistenth the Third and Fourth Circuit Court
rulings inSolomorandNazarianrespectively.

Field preemption applies when “Congress has legidlaomprehensively to
occupy an entire field of regulation, leaving nomofor the States to supplement federal
law.” Nazarianat 474. The Fourth Circuit Court determined thatitegulatory scheme
for wholesale energy transactions set forth inRRA “leaves no room either for direct
state regulation of the prices of interstate whalkss of [energy], or for state regulations
which would indirectly achieve the same resuld.”at 475 citing N. Natural Gas Co. v.
State Corporation Comm,1872 U.S. 84, 91 (1963). Conflict preemption agpliwhere
under the circumstances of a particular case,lib#enged state law stands as an
obstacle to the accomplishment and execution ofulh@urposes and objectives of
Congress.Nazarianat 478 ,citing Crosby v. Nat'| Foreign Trade Counci30 U.S. 363,
373 (2000).

Although theSolomonCourt did not address the conflict preemptionessised
in the challenges to the New Jersey contract fiber@inces programSplomonrat 254-
55), the Fourth Circuit did address that issuNazarian There it found the contract for
differences program in Maryland to be conflict prg¢ed as well as field preempted
under the FPANazarianat 479. The Fourth Circuit reasoned that a statenhay pose
an obstacle to federal purposes “by interferindnwlite accomplishment of Congress’
actual objectives, or by interfering with the meathahat Congress selected for meeting
those legislative goalsltl. at 478 citing College Loan Corp. v. SLM Corf396 F.3d

588, 596 (4 Cir. 2005). It also determined that the Marylandgoam sought to directly



override FERC's explicit policy choice regarding gbrovision of incentives for new
entry under long-term contracts.

The PPA Rider proposed by AEP Ohio seeks to acasmgimilar objectives. It
functions to override federal policy objectiveseeking to set the price for wholesale
market transactions and to retain only economieg#ion in those markets. The
PUCQO'’s action is preempted under both the field @ndlict preemption doctrines.

A. AEP Ohio’s proposed PPA rider is field preemptedunder the

FPA because it would establish the wholesale markptice

AEP Ohio would receive for its sales into the PJM Wwolesale
markets of the energy, ancillary services and capdy.

The Courts irSolomornandNazariandetermined that the New Jersey and
Maryland contract for differences programs “funofily set” wholesale capacity prices
by determining the wholesale price to be paid unidercontracts for differences. Thus
the Courts determined that those programs were fiedempted under the FPA.
Solomorat 250 Nazarianat 476. The Fourth Circuit court found that therifiand
contract for differences program “supplant[s] tagergenerated by the auction with an
alternative rate preferred by the statddzarianat 476. The New Jersey and Maryland
state programs required their electric public tigi to enter into 15 to 20-year contracts
with a selected generator that would guarantereal fprice for construction of a new
generating plantSolomorat 248 Nazarianat 473-74. The generator was obligated to bid
the capacity into the PJM capacity auctions sotti@tesource cleared the auction.
Solomorat 252;Nazarianat 473-74.

The contract for differences between the utilinesl the generator required make-
whole payments or credits for the capaditly.If the guaranteed contract price fell below

the PJM capacity auction clearing price, the ganersould provide the utilities with a



make-whole credit to ensure that the generatoived®nly the guaranteed contract
price.ld. If the guaranteed contract price exceeded the éaJMcity auction clearing
price, the utilities provided the generator witmake-whole payment to ensure that the
generator received the guaranteed contract gdc&he state programs then required the
utilities to collect from their retail customersetmake-whole payments made to the
generator. Alternatively the state programs requihe utilities to flow through to their
retail customers the credits received from the g@neto ensure that the utilities

incurred no additional costs and no profit undercbntracts for differencekl.

The proposed AEP Ohio PPA Rider program works bsgntially the same
way. The Commission’s approval of the PPA and tR& Rider together comprise a
program that contemplates AEP Ohio bidding the petslpurchased under the affiliated
PPA with OVEC into the PJM auctions. This prograould accomplish the same
objective found preempted in the contracts foredéhces programs Bolomonand
Nazarian:supplementing the PJM wholesale auction clearimggp with the revenues
secured through out-of-market state subsidies. Mane in the case of the AEP Ohio
PPA Rider, the “generator” is an affiliate. Thisses additional concerns about cross-
subsidization of AEP Ohio’s marketing affiliatesdahe transfer of their business risks to
Ohio consumers.

The only difference between the AEP Ohio propodeA Rider program and the
state contract for differences programs found fpgleempted irSolomonandNazarianis
the identity of the entity that would bid the pratiinto the PJM auction. I8olomorand
Nazarian,that entity was the generator. In the PPA Ridegram, the entity is the state-

jurisdictional utility. That difference is irrelem The AEP Ohio PPA Rider, like the



contract for differences iBolomonandNazarian,ensures that the market participant
would receive a customer-funded fixed paymentt®sale into the PIM markets
regardless of the PIM capacity auction clearinggsti

There is no merit to AEP Ohio’s effort to shift tleeus from its sales of the PPA
products into the PJM wholesale markets, to theledade price set in the PPA for the
sale by OVEC to AEP Ohio. It is not the PPA wholegaice that runs afoul of the FPA.
Instead the issue is the effect of the retail rigker programs on the PJM wholesale
auction clearing prices for the energy, ancillaagwsces and capacity products. Thus,
there is no merit in AEP Ohio’s argument that tiARRiIder simply reflects appropriate
state regulatio. AEP Ohio argued that the PPA is a retail rateveoppmechanism that
offsets the demand charges under the PPA with tegereceived from “liquidating the
power it purchased at FERC-approved rates from QVE&Q “is a common retail
ratemaking technique’’However, the PPA rider does much more than otfeatand
charges under the PPA. It exists solely to supptertinee revenues AEP Ohio will receive
from bidding the products purchased under the Rité\the PJM markets.

Nor is there merit in AEP Ohio’s argument that Bf@A Rider program, unlike

the state programs BolomomandNazarian,is a voluntary program that does not compel

* Ohio Power Reply Brief at 51 (“Here, the Ohio Coission’s order in this proceeding will have no effe
on ... the rates that AEP Ohio will receive wiitenesells that power to PIM”). Nothing couldfoether
from the truth — Rider PPA is explicitly designedsupplement AEP Ohio’s receipt of revenues froen th
PJM wholesale markets in order to ensure that ABi® @covers all of its costs under the PPA.

® Ohio Power Reply Brief at 53-54.



a sale into the PIM markét3he issue of whether the state compels the utdignter

into a contract, or simply sanctions a program psepl by the jurisdictional utility that
supplements PJM market revenues with state cononisgproved retail subsidies, is
irrelevant. Regardless of whether the state contpelsale, or simply sanctions a retail
subsidy for that sale, the effect on the PJM cahepprices is the same. The Commission’s
sanctioning of the program is preempted here.

It is by no means clear that AEP Ohio would haveepted the risk for the resale
into the PJM wholesale markets of the energy, Emgikervices and capacity purchased
under the affiliated PPA had it been at risk faraery of all or a portion of the
associated costs. The PPA Rider would supplantubtmme of the PIM auctions with
the revenues recovered under the rider in ordguéwantee that AEP Ohio would fully
recover its costs under the affiliated PPA. Jushad-ourth Circuit found iNazarian
this state-sanctioned program “ensures that CPR¥/rftarket participant bidding the
capacity into the PJM market under the Marylandymm] receives a fixed price for
every unit of energy and capacity it sells into B3V auction, regardless of the market
price.” Nazarianat 476-77. It would supersede the PJM rates kieattarket participant
would otherwise receive. The AEP Ohio PPA Ridansattempt to set wholesale market
prices. Who receives the subsidized payment (tifieywr the generator) is not a

distinguishing or determinative factor.

® Ohio Power Reply Brief at 51 (“. . . it has notded AEP Ohio (or any other local Ohio utility @tail
supplier) to enter into a wholesale contrasge alsdOhio Power Reply Brief at 54 (“Fourth, the PPAs ar
not the product of a state-initiated process oulagry mandate like the programs that the courts
addressed in Nazarian and Hanna [Solomon]. .e stidites initiated the programs, and ultimatelgpllgg
compelled the local utilities (EDCs” to enter irkee contracts as issue.”).
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B. The PPA rider is preempted by the FPA under theloctrine of
conflict preemption because it would have anti-comgtitive
effects on wholesale markets.

The proposed PPA Rider also is preempted undexathiéict preemption
doctrine. This is because the rider would affe®fl Rholesale market clearing prices by
allowing uneconomic generation (that would otheearstire) to participate in the PIM
auctions. This would undermine the competitive misees FERC sought to facilitate in
its wholesale market reginfe.

OCC'’s witness James Wilson testified that his agialgf the $116 million net
cost of the program suggests that the OVEC plantsy“no longer be economic to
operate” and that “the plants (or some units) shindtead be retired or repoweréd.”
Mr. Wilson also testified that the generation aafsbne of the OVEC plants is in excess
of AD Hub forward prices for off-peak hours in masonths of the ESP Period, as
shown in Exhibit JFW-4. He testified that this glamght be uneconomic, and called to
run only infrequently, during off-peak hours in theming years.The IEU-Ohio
likewise argued that the PPA Rider would insulakeod®ower from market price risks,
and place unregulated generation providers at gettive disadvantage.

The PPA Rider simply is not consistent with comipatiin the PJM wholesale

power markets. It would constitute a subsidy analisgo the subsidies found to be

"Wholesale Competition in Regions with Organizea e Markets Order No. 719 at P 1, FERC Stats. &
Regs. 1 31,281 (2008) (“National policy has been, eontinues to be, to foster competition in whales
electric power markets.”prder on reh’g Order No. 719-A, FERC Stats. & Regs. 1 31,288er on

reh’g, Order No. 719-B, 129 FERC 1 61,252 (2009).

8 In the Matter of the Application of Ohio Power Caanp for Authority to Establish a Standard Service
Offer Pursuant to R. C. 4928.143, in the Form oBEdectric Security PlanPUCO Case No. 13-2385-EL-
SSOet al, OCC Initial Post-Hearing Brief at 69 (July 23,120, citing OCC Ex. 15A at 26-27 (Wilson).

°1d.
19 |nitial Brief of Industrial Energy Users-Ohio a8 8July 23, 2014).
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preempted in New Jersey and Maryland. It would mad##ficult or impossible for
generating units without subsidies to compete enntiarket. It would suppress prices in
the PJM energy markets and negatively affect incesifor non-subsidized resources to
build new generation in the regioh.

The proposed narrow PPA Rider in AEP Ohio’s casetover only the costs
associated with the relatively small OVEC entitlertsas the tip of the iceberg as the
industry struggles to retain base load resouraes @nd nuclear) in an environment
where future investment is steered toward lowet-natural gas-fired resources.
FirstEnergy’s more expansive filing in Case No.1287-EL-SSO seeking the costs
associated with affiliated nuclear and coal gemsgdacilities, if approved, would open
the door to additional filings in Ohio (and perhapiser states).

But the concept should be rejected. The costs ededavith uneconomic
generation are a risk that was intended to be bloymaarket participants, not retail
consumerd? AEP Ohio’s PPA Rider, like the Maryland progranNazarian would
“erode the effect of FERC determination and undeenHERC’s exclusive jurisdiction.”
Nazarianat 477 citing Appalachian Power Co. v. Pub. Serv. Comn8t2 F.2d 898,

904 (4" Cir. 1987).

™ The testimony of PJM’s Independent Market Monifr, Joseph Bowring, in the FirstEnergy Operating
Companies’ ESP filing iln the Matter of the Application of Ohio Edison Gmany, The Cleveland

Electric llluminating Company and the Toledo Edisemmpany for Authority to Provide for a Standard
Service Offer Pursuant to R. C. 4928.143, in thentof an Electric Security Plaf?UCO Case No. 14-
1297-EL-SSCet al.,supports OCC's testimony regarding the deleteréftects of subsidizing

uneconomic generation in wholesale mark&seDirect Testimony of Joseph E. Bowring on Behalfhaf
Independent Market Monitor for PIM at 3-4, filedGase No. 14-1297-EL-SSO on December 22, 2014.

125ee, e.g.Order No. 719 at P 1 ( “Effective wholesale cofitfmm protects consumers by providing more
supply options, encouraging new entry and innovatpurring deployment of new technologies,
promoting demand response and energy efficiengyraxing operating performance, exerting downward
pressure on costandshifting risk away from consumets(Emphasis added).
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The PPA Rider program will adversely affect biddbehavior in the wholesale
competitive markets. The generators challengind\én Jersey and Maryland programs
in SolomornandNazarianwere concerned that those programs would allow the
subsidized generator to bid into PIM’s capacitytians at a price below the generator’s
actual cost. This would upset the intent of PIMERE-approved market rules to
encourage new entry to bid at its cost of new erithg generating facilities at issue in
the AEP Ohio proposal are not new, but are exidtwdities that are allowed to bid into
PJM'’s capacity and energy markets at zero. Theme oubt that these out-of-market
PPAs and the retail rate rider subsidies will disfaJM’s wholesale markets and price
formation rules which are designed to encouragse aianarginal costs and to deter
uneconomic generation from participating in thosekats. Allowing subsidized
uneconomic generation to remain in the market awtctly affect both the wholesale
market clearing prices and the incentives for usglibed generators to invest in new
generation in the region.

AEP Ohio proposed not to use the PPA purchasaga\sOhio retail customers
in the state SSO competitive solicitation auctigmmesumably so as to ensure a fully
competitive auction process for SSO suppliowever, AEP Ohio does not explain why
or how this purchased power would not adverselgcafivholesale competitors and prices
when it implicitly acknowledges the anticompetitie#ects the purchases would have on

retail competitors. The retail rate rider prograams in every respect the type of subsidy

13 AEP Ohio Application at 8 (The energy and capaaityociated with the Company’s OVEC entitlement
will simply be sold into the PIJM market. Couplehithe non-bypassable nature of the rider, this wi
ensure that his provision of the Company’s propdsgg will have no adverse impact on the SSO auction
or the ability of CRES providers to compete fortousers on a level playing field.”).
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that merchant generators and the Market MonitétJN have often railed against —
subsidies antithetical to the FERC wholesale masgime.

C. There is also no merit to AEP Ohio’s miscellanag arguments
against federal preemption.

There is no merit in AEP Ohio’s attempt to distirgiuthe proposed PPA Rider
program from the state programs found preempt&blomorandNazarian.AEP Ohio
argues thatinlike the New Jersey and Maryland programs, th& Rider is not intended
to incent investment in new generation. Accordm@EP, the proposed PPA Rider
would encourage retention of existing plants thifosgbsidized retail payments for
energy and capacity. AEP comments that this differs the New Jersey and Maryland
programs irSolomonandNazarianbecause those sought to encourage construction of
new power plants through subsidized retail paymfamtsapacity.

But the distinction between new and existing plamigrelevant. The goal of both
programs is to encourage investment in efficient @onomic capacity, whether new or
existing. Both goals are primary objectives of FER@holesale capacity and energy
market regimes. To the extent that AEP Ohio’s PRdeRseeks to encourage retention
of inefficient and uncompetitive existing faciliidy supplementing the wholesale
market prices with state retail revenues, it dlyeconflicts with the same federal
wholesale market objectives recognized in the Marglprogram. And the Fourth Circuit
found the Maryland program was conflict preempted.

Nor canSolomorandNazarianbe distinguished from the PPA rider on the basis
that those programs involved PJM’s capacity markister than PJM’s energy market.
While it is true that only capacity issues weredbbefthe Courts iisolomorand

Nazarian,AEP’s PPA Rider proposes to encompass saleshet®dM wholesale
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capacity market as well as into the wholesale gnangl ancillary services markets.
Moreover, the logic of the field and conflict pregtion analyses is the same regardless
of whether the market covers capacity or energystiations. These are still wholesale
market transactions subject to FERC’s exclusivegpsetting jurisdiction and FERC'’s
policies underpinning the competitiveness of thelbale markets.

AEP’s argument that neith&olomomor Nazarianprohibit all forms of state
subsidies to encourage investment in generatiatsesmistaken. The Fourth Circuit
determined that while states retain the right tooemage investment through subsidies,
Maryland had chosen an “impermissible” approacimoéntivizing generation “by
setting interstate wholesale rateNdzarianat 477-78. The PPA Rider similarly would
encourage retention of existing generation by fionetly setting the wholesale rate
received by the utility bidding into the PIM wha&smarkets the capacity, energy and
ancillary services received under the PPA. The RRI&r is no less disruptive and
antithetical to the PJM wholesale markets than weseMaryland and New Jersey
programs found preempted $olomorandNazarian The PPA would allow uneconomic
generation to participate in those markets contt@iyERC’s policy objectives,

The Third Circuit also rejected Bolomoran argument similar to that raised by
AEP Ohio --that the PPA Rider is merely a risk-hadgdool to protect Ohio retail
consumers against the volatility of wholesale mapkizes** The Third Circuit focused
instead on the fact that the contracts set whaesgbacity pricesSolomonat 252.
Moreover, the Third Circuit rejected arguments famio that raised by AEP Ohio that

there can be no conflict between the state anddédsgulatory regimes because the PPA

4 AEP Application, Case No. 13-2385-EL-SSO, Direesfimony of Pablo A. Vegas in Support of AEP
Ohio’s Electric Security Plan at 13, II. 13-17.
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is a wholesale contract subject to FERC oversigithe Court there reasoned that the
argument conflated the inquiry into the field ofjuéation with an inquiry into the
reasonableness of the contract prices. It foundwhat matters is not the reasonableness
of the price, but the fact that the state progratttse price in the first plac&olomonat
253.

Finally, there is no merit to AEP Ohio’s argumanits Reply Brief that the PPA
does not raise affiliate abuse concerns under FERfiliate restriction regulations.
The subsidized, out-of-market contract between &b and its affiliate runs afoul of
FERC's affiliate abuse restrictions. AEP Ohio adjteethe Commission that FERC’s
criteria for analysis of affiliate abuse concerosndt apply to the PPA because OVEC is
not controlled by the sponsoring companies in Hreesmanner as the affiliate
relationships underlying FERC's critefiaAlthough in 2011 FERC did accept a contract
between AEP Ohio and OVEC for the purchase by AEBR Of its OVEC entitlements
to supply AEP Ohio’s retail consumers, the cur@r@umstances represent a significant
departure from those present in 2011. Here, uthkecircumstances at stake in 2011,
AEP Ohio plans not to supply its retail load witie tenergy, ancillary services and
capacity purchased under the PPA. Rather it ptassltsidize its affiliate’s generating
facilities. That fundamental change in the natfrthe contract warrants Commission

reconsideration of the affiliate transaction isstidse PUCO should have addressed

!> AEP Ohio Reply Brief at 5 3 (“Second, the contriaetween AEP Ohio and OVEC is already valid and
accepted as a just and reasonable wholesale poweact under the Federal Power Act.”).

16 AEP Ohio Reply Brief at 55.
" AEP Ohio Reply Brief at 55-56.
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concerns that approval of the PPA and the PPA Ratgather, as a consolidated
program, will run afoul of FERC’s policy objectivesndering the program preempt
under the FPA.

The Commission erred in failing to consider arguta@hallenging its legal
authority to approve the PPA Rider. That ridere like programs before the Third and
Fourth Circuit Courts of Appeal in Solomon and Né&a, seek to supplement the
Utility’'s PIM market clearing revenues with subsglgarnered from a state-sanctioned
program funded by customers. This means settindeshle market prices and
subverting FERC's policy objectives of encouragimgestment in efficient and
economic generation in wholesale markets. The Casion should find that its authority
to approve the PPA Rider is preempted by the FR¥euhoth the field and conflict
preemption doctrines, through the supremacy clatifee U.S. Constitution. Rehearing
should be granted and the PUCQO’s order abrogatetbdified.

ASSIGNMENT OF ERROR 2: The Commission’s approval 6 a theoretical
placeholder power purchase agreement is unreasonaband unlawful.

A. Introduction

The most controversial portion of this proceedirasvAEP Ohio’s proposal to
include, as a part of its ESP, a rider to requgeustomers to pay a return of and on its
investment in the Ohio Valley Electric Corporati®@VEC”). Specifically, AEP Ohio
proposed to enter into a power purchase agreemt#mONVEC, under which it would
purchase its share of OVEC power produced (the “O#atitlement”) and sell it into
PJM Interconnection, LLC (“PJM”). AEP Ohio then wdwharge all of its distribution
customers, through the PPA Rider, the differencevdsen the PJM market value of its

OVEC entitlement and its share of OVEC costs.
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The evidence of record shows that, during the these ESP, the PPA Rider
could cost Ohio consumers up to $116 miltfon in addition to the cost of their electric
power supply secured from competitive retail eiecervice (“CRES”) providers, or the
standard service offer (“*SSQO”). Confronted with mvieelming evidence that the PPA
Rider could result in significantly higher costsctansumers, the Commission rejected the
PPA Rider for OVEC based on the record in this peding'® Specifically, the
Commission found that the record did not suppat the proposed rider would promote
rate stability or benefit the publf€.

Nevertheless, the Commission found that “the pregd3PA Rider wouldn
theory, have the effect of stabilizing or providing céntg regarding retail electric
service.?! On this basis, it approved a “placeholder PPA Ridean initial rate of zero,
for the term of the ESP The Commission instructed AEP Ohio to make a fifiling
“to justify any requested cost recovefy,and offered advice on what that “future filing”
should addres¥'

The Commission supported its determination by figdhat a PPA Rider could
theoretically meet the criteria of R.C. 4928.1432B(d). That provision identifies one of
the provisions of an electric security plan as:

Terms, conditions, or charges relating to limitai@n customer

shopping for retail electric generation serviceydmsability,
standby, back-up, or supplemental power servidautteservice,

18 Order at 23; OCC Ex. (Wilson) 15A at 7; OCC Ex. 17
19 Order at 24-26.

2 Order at 24.

2 Order at 21 (Emphasis added).

22 Order at 25.

2d.

2d.
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carrying costs, amortization periods, and accogmindeferrals,
including future recovery of such deferrals, as lddwave the
effect of stabilizing or providing certainty regarg retail electric
service.

Specifically the Commission found that, in theay?PA Rider could meet these specific
statutory requirements, in that the proposed PRRiould be?

Q) a charge,

(2) relating to limitations on customer shopping,

(3) as would have the effect of stabilizing or provglin
certainty regarding retail electric service.

OCC does not contest that the proposed PPA Rideldia® a “charge” to consumers.
However, OCC seeks rehearing of the Commissiorteraenations that the proposed
PPA Rider relates to “limitations on customer shogg and that the proposed PPA
Rider would stabilize or provide certainty regaginetail electric service to customers.
B. The determination that the proposed PPA Rider mg be
included in an ESP and charged to all distributioncustomers
under R.C. 4928.143(B)(2)(d) as a “financial limitdon on

customer shopping” contravenes legislative intentrad is
unlawful.

1. Background

AEP Ohio’s proposed PPA Rider has nothing to ddwiabilizing the rates of its
customers. Instead, it has everything to do wighttility’s attempt to make more money
by continuing to require its customers to providetarrn of and on its OVEC investment.
By way of background, it should be noted that, beeahe contract to provide OVEC-
generated power to the federal government was taited in 2003, AEP Ohio’s share of

OVEC's output has been dedicated to supplying 86 Servicé® However, in recent

% Order at 20-22.
% AEP Ohio Initial Brief at 23; AEP Ohio Ex. 7 at®¢Allen).
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proceedings, AEP Ohio committed to divest its gatieg facilitie$’ and provide 100
percent of its SSO supply through a competitivefsimtess (“CBP”f® In its application

in this proceeding, AEP Ohio kept its pledge tomwd. 00 percent of the SSO through a
CBP. However, it did not divest all of its genengtifacilities because it retained its
entitlement to a share of the OVEC power. Becaiss830 now will be fully supplied by
the CBP under R.C. 4928.143(B)(1), AEP Ohio no &rwas statutorily prescribed
authority to collect its share of OVEC generatiooni ratepayers. As a result, it attempts
to argue that its share of OVEC power will not geag a “physical” hedge to the supply
of electric generating service under R.C. 4928 .B43(, but as a “financial” hedge.
From there, AEP Ohio makes a leap of logic anchwdaihat this financial hedge is
authorized under R.C. 4928.143(B)(2)(d) under ttigoh that it constitutes a “financial
limitation on customer shopping”And the PUCO took the leap as well.

2. The origin of the fictional “financial limitatio n on
customer shopping.”

Although the General Assembly permits items othantthe supply of electric
generating service under R.C. 4928.143(B)(1) tmbkided in an ESP, the Ohio
Supreme Court limits such additional items to thegeressly listed in R.C.
4928.143(B)(2)(a)-(i}° Notably, AEP Ohio failed to articulate in its ajggltion and
direct testimony the express provisions of R.C.84823(B)(2) under which it sought

approval of the PPA Rider. Only on brief, did AERi@offer that its PPA Rider was

?"In Re Ohio Power Compan@ase No. 12-1126-EL-UNC, Finding and Order (Oetdly, 2012).

%n Re Columbus Southern Power Company and Ohio PGampany PUCO Case No. 11-346-EL-ESP,
Opinion and Order (August 8, 2012).

2 AEP Ohio Initial Brief at 28.

%In re Columbus S. Power Gd 28 Ohio St.3d 512, 2011-Ohio-1788, 947 N.E.28 Columbus
Southern”).
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permitted as a “limitation on customer shoppingtienR.C. 4928.143(B)(2)(d}. Even
then, it relied on the testimony of Ohio Energy Gr@¢“OEG”) witness Taylor for the
proposition that Ohio’s statutes permitted the RiAr as a financial” limitation on
customer shoppint. Interestingly, AEP Ohio reached this determinatiespite the
testimony of its own witness (Mr. Allen) who testll the PPA Rider was not a limitation
on shopping?

OEG witness Taylor’s analysis is based upon hige&pce in the California
electric market$? In his direct testimony, he reasoned that a 106gme reliance on a
“marginal-cost electricity market® (e.g, a CBP) is unwise, and notes that California
standard service supply portfolios are a balanéeadoof “market purchasesé g,
competitive bids) from existing capacity and “puasbd power agreements” with new
capacity sources® However, OEG witness Taylor's analysis of a blehsiepply
portfolio offers nothing new to Ohio — this “phyaltblend (or hedge) could have been
obtained under R.C. 4928.143(B)(1), had AEP Ohiocommitted to procure 100

percent of its supply through a CBPHowever, on cross-examination, OEG witness

3AEP Ohio Initial Br., at 28. Indeed, on crossmi@ation, AEP Ohio witness Allen agreed that thé\PP
rider was “clearly not” a limitation on customemgping. Tr. Il, at 566.

32 AEP Ohio Initial Br., at 28. Tr. XI, (Taylor) &539, 2559 (Emphasis added).
*Tr. 1l at 566.

3 OEG Ex. 1 (Taylor), at 6-11).

% OEG Ex. 1 (Taylor), at 7.

% OEC Ex. 1 (Taylor), at 7, 10-11). Significanthgcording to Mr. Taylor's testimony, the purchased
power agreements by California utilities to secqueer capacity are entered subject to requests for
proposals (“RFPs”). The RFPs permit the utilitesevaluate responses, and negotiate contractsefetr
resources.”ld. at 10. For this reason, AEP Ohio’s theoretiRiaA rider would be unreasonable and
unlawful under R.C. 4928.02(A)(1), if it would petrAEP Ohio to enter into cost-plus contracts with
affiliates without an RFP.

3"R.C. 4901.143(B)(1).
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Taylor characterized what AEP Ohio has describeal“fisancial hedge® and a
“financial limitation on customer shopping”without further explanation.

Nevertheless, the Commission adopted OEG witneg®® position. In doing
so, it distinguished between a “physical” limitation customer shopping«., a
constraint on a customer’s ability to switch getieraservice to a CRES provider), and a
“financial” limitation. The Commission reasoned tthi@ader the PPA rider, five percent of
a customer’s bill would be based on the cost ofiserof the OVEC units and 95 percent
on the “retail market* Thus, relying on OEG witness Taylor's analysig, th
Commission considers a “financial limitation on tmmser shopping” to occur when
customers’ bills do not reflect pricing that relts30 percent on the competitive retalil
market. The Commission explained, “[e]ffectively * the proposed PPA rider would

function as afinancial restraint on complete reliance on the @t market” for the

pricing of retail electric generation servite.

3. Common usage of the term “customer shopping” is
synonymous with the term “customer switching” and
reveals the General Assembly’s intent under R.C.
4928.143(B)(2)(d) only to permit provisions in an EP
that would physically limit customer switching.

Key to the determination whether the PPA Rider tarss a “limitation on
customer shopping” is the interpretation of thisgsie and, specifically, whether the

phrase contemplates a “physical” or a “financiafiitation on customer shopping.

B Tr. | at 28 (Vegas).

39 Tr. Xl at 2539, 2559 (Taylor).
0 Order at 22.

*L Order at 22.
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Resolution requires a determination of legislatitent. In this regard, R.C. 1.42
provides:

Words and phrases shall be read in context androeas

according to the rules of grammar and common udAigeds and

phrases that have acquired a technical or partiowganing,

whether by legislative definition or otherwise, k@ construed

accordingly.
Initially, it must be observed that the Ohio Redis&ode, as well as the Commission’s
and Ohio Supreme Court’s precedent, are repletenaferences that use the term
“shopping” synonymously with the word “switchind®’Common usage dictates that the
term “customer shopping” refers to customers whyspally “switch” to CRES
providers.

To accept OEG witness Taylor’s interpretation, @menmission is required to

read the word “financially” into the statute. Inde@ an attempt to make any sense of
Mr. Taylor’s interpretation, the Commission wasuegd to change the entire wording of

the statute from permitting “limitations of custonsdopping” to permitting afihancial

restraint on complete reliance on the retail markéf

Recently addressing the rules of statutory constm in Commission
proceedings, the Ohio Supreme Court stated:

When interpreting a statute, a court must firsinexa the plain
language of the statute to determine legislatitenin Cleveland
Mobile Radio Sales, Inc. v. Verizon Wireleks3 Ohio St.3d 394,
2007-0Ohio-2203, 865 N.E.2d 1275, 1 12. The cowstrgive
effect to the words usethaking neither additions nor deletions
from the words chosen by the General Assemhbt. See, also,
Columbia Gas Transm. Corp. v. Leyirl7 Ohio St.3d 122, 2008-
Ohio-511, 882 N.E.2d 400, 1 19. Certainly, hadGemeral

“2See, e.g., R.C. 4928.40(A)(1); Re Ohio Consumers’ Couns&D9 Ohio St.3d, 206-Ohio-2110, 847
N.E.2d 1184, 1 21n Re Elyria Foundry114 Ohio St.3d 305, 2007-Ohio-4146, 871 N.E.2d, 31 1 72.

3 Order, at 23.
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Assembly intended to require that electric disttidou utilities
prove that carrying costs were “necessary” befoey tould be
recovered, it would have chosen words to that effefEmphasis
added.]

The Commission’s addition of the word “financiati’ the statute contravenes its plain
meaning and the intent of the General Assemblyawige the Commission only with the
authority to limit customer switching to CRES prders. Thus, the proper interpretation
of the phrase at issue is that an ESP may inclyme\asion relating to limitations on
customers switching to a CRES provider. The Comionss determination that the
phrase permits a “financial” limitation on custons@opping contravenes legislative
intent, as determined by R.C. 1.42, and is unlavfidreover, without its express
inclusion in the items listed in R.C. 4928.143(Bjé2-(i), such a financial limitation is
forbidden byColumbus Southern
A general overview of the history of Ohio’s attemo deregulate its electric

market confirms this legislative intent. Am. Sulen&te Bill 3 (“SB 3”), enacted in 1999,
was Ohio’s first attempt at deregulation. Thats$égfion required electric distribution
utilities (“EDUS”) to file electric transition planand after a market development period,
customers were to receive electricity from the cettipe market. As a part of the
legislation, the General Assembly enacted R.C. 48¢8)(1), which permitted the
Commission to include in an EDU'’s electric trarsitplans:

...suchshopping incentive®y customer class as are considered

necessary to induce, at the minimum, a twenty pet load

switching rate by customer classlfway through the utility's

market development period but not later than De@zrth, 2003.
(Emphasis added).

“In Re Columbus S. Powelr38 Ohio St.3d 448, 2014-Ohio-462, 9 N.E.3d 1(626.
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The Commission approved a stipulation adoptingFindEnergy EDUS’ electric
transition plan, which provided for incentives twmppers in the form of shopping credits
and deferred the amount of the credit for subseor@tection by the EDUs. However,
the stipulation also provided that, if more tha20gpercent shopping level were attained
by the residential class of customers, the shopgiedit incentives “may be adjusted in
subsequent years as deemed appropriate to by thension to minimize deferrals®®
In other words, the Commission had the abilitydduce the level of the shopping credit
to limit the number of customers switching to CR&8viders and, thus, limit the level
of deferrals.

On July, 1, 2003, the FirstEnergy EDUSs filed anlaggtion with the Commission
to lower the shopping credits to limit shopping dnese of unexpectedly high deferrals.
The Commission denied the request and instruceeé&itistEnergy EDUs to file an
application addressing the level of 2005 shoppneglits for the post-market
development period. It further encouraged the ERWsonsider and develop plans for

2005 and beyond, which balance three objectivage certainty financial stability for

the electric distribution utilities and competitisearket development®

The FirstEnergy EDUSs filed their post-market depehent plan, known as a Rate
Stabilization Plan (“RSP”) on October 21, 2003et@ompass the period from 2006
through 20087 Other EDUs subsequently followed suit. Subsedygthie Ohio

Supreme Court, after reviewing a number of RSRegeized that the competitive

5 See, e.gln Re Ohio Consumers’ Couns&D9 Ohio St.3d 328, 2006 —Ohio-2110, 847 N.E.284] 1
29-31.

“® See, e.gln Re Ohio Consumers’ Couns&D9 Ohio St.3d 328, 2006 —Ohio-2110, 847 N.E.284] 1 3.
(Emphasis added).

*"In Re Ohio Edison Company, et,&UCO Case No. 03-2144-EL-ATA (Opinion and Ordeme 9,
2004).
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marketplace had not developed as expected und8r BBently reminded the
Commission of its duty to share its evaluations @pbrts on the effectiveness of
competition with the General Assembly, so thabilld evaluate the need for further
legislation?®

Further legislation (SB 221) was enacted in 20@8 #ldldressed changes to the
competitive market, permitted EDUs to file ESPs] permitted those ESPs to contain
various provisions expressly listed in R.C. 4928(B}. Not surprisingly, those
provisions drew upon the regulatory experiences@frior eight years and, germane to
this proceeding, permitted “limitations on custoralBopping...as would have the effect
of stabilizing or providing certainty regardingagtelectric service.” In essence, R.C.
4928.143(B)(2)(d) merely codified the authority themmission previously exercised in
the post-market development period to limit custosvatching to CRES providers.

This history, and the analysis under R.C. 1.43r6fedemonstrates the General
Assembly’s intent in permitting an ESP to limit tarser switching to CRES providers.
The Commission’s interpretation, on the other haegks to do something quite different
by attempting to limit customers’ exposure to teé@ail market, by including the OVEC
cost of service as part of customers’ bills. Hael@eneral Assembly intended that R.C.
4928.143(B)(2)(d) have that effect it certainly inleow to fashion the language
necessary to provide the PUCO such authority. kamgle, in designing the market rate

offer (“MRQ”) contained in R.C. 4928.142, the Gealekssembly specifically provided

“81n Re Ohio Consumers’ Couns&ll4 Ohio St.3d 340, 2007-Ohio-4276, 872 N.E.28, 3@ 1.
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for the blending of the competitive bid price fopartion for the EDU’s load with the
EDUs generation service price for the remaining $&@?°

The Commission’s determination that R.C. 4928.13&d) permits a
“financial” limitation on customer shopping contemes legislative intent, as determined
by R.C. 1.42, and is unlawful. Moreover, withost éxpress inclusion in the items listed
in R.C. 4928.143(B)(2)(a)-(i), such a financial iiation on customer shopping is
forbidden byColumbus Southern

C. The PPA Rider is unlawful because it does not pride rate

stability or certainty to customers as required byR.C.
4928.143(B)(2)(d).

The Commission’s order is internally inconsistasito its finding that the
proposed PPA Rider would have the effect of stabuj or providing certainty regarding
retail electric service for customers. On the oaed; it found that the proposed rider “in
theory” would have the effect of stabilizing or piding certainty regarding retail electric
service. In doing so, it relied on the testimonyA&P Ohio witness Vegas, who claimed
that the rider would serve as a financial hedgamooth out fluctuations in market prices
because it would rise or fall opposite the diratiod market prices’

On the other hand, the Commission found that itYuaslear, based on the
record evidence...how much the proposed PPA ridetdvonst customers and whether
customers would even benefit from the financialgeed" It disallowed the proposed
PPA Rider, finding:

The Commission must base our [sic] decision orreékerd before
us [sic]. Tongren v. Pub. Util. Comy85 Ohio St.3d 87, 706

“9R.C. 4928.142(D).
0 Order at 21.
*1 Order at 23.
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N.E.2d 1255 (1999). With that in mind, we are petsuaded that
the PPA rider proposal put forth by AEP Ohio in gresent
proceedings would, in fact, promote rate stabibtythe Company
claims, or that it is in the public interest. Thes&onsiderable
uncertainty with respect to pending PJM marketmafproposals,
environmental regulations, and federal litigatias AEP Ohio
acknowledges, and, in light of this uncertainty @ommission
does not believe that it is appropriate to adoptioposed PPA
rider at this time&?

* % %

We conclude that AEP Ohio has not demonstratedtthPA
rider proposal, as put forth in these proceedissuld be
approved under R.C. 4928.143(B)(2){d).

Yet, the Commission found:

Nevertheless, the Commission does believe thattarieler
proposal, if properly conceived, has the potentiaupplement the
benefits derived from the staggering and laddeointpe SSO
auctions, and to protect customers from price utiain the
wholesale market'

As a result, the Commission authorized AEP Ohiediablish a “placeholder PPA
[R]ider, at an initial rate of zero, for the terrmtbe PPA.” The Commission directed AEP
Ohio to justify its PPA rider proposal in a “futuiieng,” and proceeded to advise AEP
Ohio of numerous criteria the proposal must addtess
1. The Commission’s order is unlawful because it
approves a placeholder PPA rider that customers wdd

fund that is not based upon facts of record, as regred
by R.C.4903.09.

The factual record in this proceeding shows, aeddbmmission explicitly

found, that AEP Ohio failed in its burden to shdwattits proposed PPA Rider would

*2 Order at 24.
%3 Order at 25.
> Order at 25.
% Order at 25.
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provide rate stability or certainty for customessraquired by R.C. 4928.143(B)(2)®).
Nevertheless, it approved a “placeholder PPA [R]tlainder the “theory® that a
“properly conceived® PPA Rider proposal in a “future filing® could meet the statutory
requirements. Obviously, this record does notldsgcthe facts to be derived in the
“future filing.” Because the placeholder PPA is gaged only by theory, and not facts
admitted into the record in this proceeding, ilaies R.C. 4903.09.ongren v. Pub. Util.
Comm, 85 Ohio St.3d 87, 706 N.E.2d 1255 (1998gal Transp. Co. v. Pub. Util.
Comm, 42 Ohio St.2d 195, 326 N.E.2d 861 (1975), paggtaof the syllabus (“The
Public Utilities Commission must base its decidioeach case upon the record before
it.”). Thus, it was unlawful for the Commissionddopt the placeholder PPA Rider that
is premised on “theory” not facts in evidence.

Ohio’s residential consumers are severely prejutdimethe Commission’s
approval of the placeholder PPA Rider in this peslieg because they are denied the
factual information upon which to contest approsfathe rider under R.C.
4928.143(B)(2)(d), either upon rehearing or appdalieover, the rider currently is set at
zero and the Commission intends to permit costu&goin a “future proceeding” during
this ESP’s three-year term. As a result, Ohio’'sdesstial consumers currently are
precluded from considering the rider’s costs afmioattributes in contesting, under R.C.

4928.143(C)(1), that the ESP is more favorable thararket rate offer (“MRQO”). For

%5 Order at 25 (“We conclude that AEP Ohio has nehaiestrated that its PPA rider proposal, as puhfort
in these proceedings, should be approved underd®23.143(B)(2)(d).”).

" Order at 25.
%8 Order at 21.
% Order at 25.
% Order at 25.
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this reason, as discussed subsequently, AEP Ohimtanaintain its burden of proving
its proposed ESP is more favorable than an MRO.

Accordingly, the placeholder PPA Rider must be deénAdditionally, if any
subsequent rider is proposed, it must be filedamsidered within the context of a
subsequently filed ESP proceeding to permit th@@rstatutory evaluation under R.C.
4928.143(C)(1).

2. The theory upon which the Commission adopted the

placeholder PPA Rider that customers would fund is
flawed and unreasonable.

The PUCO found that the proposed PPA rider, infhesould have the effect of
stabilizing or providing certainty regarding reteléctric service provided to customers.
Of the erroneous opinion that OVEC costs are mdistéyl and stablé' the Commission
found, in theory, that the PPA rider would creatgedit when OVEC'’s costs are below
wholesale market revenues, and would produce aelvaihen OVEC'’s costs are above
wholesale market revenues. The Commission concltiggdhe rider would mitigate the
effects of market volatility and provide customeith more stable priciné’

None of AEP Ohio's withesses presented any exangdldee claimed price
stability effect of the PPA Rider as part of theFE&pplication or in their direct
testimony®*And AEP Ohio witness Allen specifically admittecatthe had made

no analysis of how much PJM wholesale prices hadeddrom year-to-yea#'

¢ As stated below, this opinion contradicts the Cassinn’s findings on théacts of record that it is
unable to reasonably predict OVEC's costs (Orde24§, particularly considering the uncertainty
surrounding pending PJM market reform proposalgirenmental regulations, and federal litigatiold.

2 Order at 21.
% 0CC Ex. 15A at 29 (Wilson).
% Tr. XIll at 3295 (Allen).
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Rather, in adopting its theory the Commission itlom a single, anecdotal example
presented by AEP Ohio witness Allen on rebuttalcathe rider’s effect. Mr. Allen
testified that upon a $5.00/MWh change in markeétgs, the PPA rider would
result in a $0.35/MWh credit — or charge — to canets® The record simply
contains no evidence that the projected PJM markets during the ESP period would
be more volatile than the projected costs of OVEC.

Moreover, Mr. Allen’s example, and the Commissaesulting theory,
are expressly refuted by the evidence of recora&lbBhows that (1) OVEC'’s
costs are not fixed and stable, do not remain entstver time, and will provide
no incentive for OVEC to minimize its generatiorstif a PPA rider is adopted;
(2) the proposed PPA rider will not rise and falthe opposite direction of the
market, but is just as likely to move in the sanmedion of the market, resulting
in even greater price volatility; and (3) that spimg and SSO customers already
have available to them solutions to hedge agamst polatility, rendering the
PPA Rider needless and costly.

a. OVEC's costs are not fixed and stable and thus

would not have the effect of stabilizing or
providing certainty to customers

As stated above, the Commission based its appodtae PPA rider, in theory,
on its finding that OVEC'’s mostly fixed costs wi#main relatively stabl® Indeed,
AEP Ohio witness Allen’s anecdotal example of hbe proposed rider would operate

assumed that OVEC costs remain constant. Howéweewvidence of record shows that

% AEP Ohio Ex. 33, Ex. WAA-R2 (Allen).
% Order at 21.
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OVEC costs are sensitive to many factors, inclugilagt outages, weather, soft energy
prices, and general economic conditiBhideed, the record reveals a dramatic swing in
OVEC costs from 2011 to 2012 of approximately 2rceet, from $50.86/MWh to
$62.86 MWh®® These facts, coupled with the Commission’s owniasion that OVEC
costs could be affected by yet-unknown changest@mental regulation¥,among
other pending matters, conclusively demonstratethieaCommission’s theory that
OVEC costs remain stable is not supported by tberde Furthermore, if the proposed
PPA rider is adopted, there will be no incentive@Y/EC to control or minimize its
costs of generation. This is because all costsMEQ, no matter how high in comparison
to the PIM market price, will be passed along atl@écted from AEP Ohio’s
customers? This is bad news for customers.
b. The PPA Rider will not rise and fall in the
opposite direction of the market, thus stability

and certainty of rates for customers has not been
proven

AEP Ohio witness Vegas testified that “OVEC’s casimpared to market-based
costs would smooth out market fluctuations as idher will rise or fall in a direction
opposite that of the market"However, OCC witness Wilson explained that the-one
year lag associated with PPA rider’s reconciliattomponent to true up actual historical

costs and revenues is about as likely to move énsdme direction of the forecasted

87 Tr. Il at 544-549; Order at 24.

% |EU Ex. 6 at 2; IEU Ex. 1B at EX. KMM-3 at 2.
9 Order at 24.

©OCC Ex. 15A at 36-39 (Wilson).

"L AEP Ohio Ex. 2 at 13 (Vegas).
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PPA Rider as to move in the opposite directibiihe likelihood that the rider will
move in the same direction of market prices wilyaxacerbate price volatility for
consumers, rather than produce rate stability.ddd&EP Ohio witnesses Vedaand
Allen’® agreed that the reconciliation component doessteasarily move counter to the
market.

Nevertheless, the Commission approved the placeh®BA Rider under the
theory that, “[a]t its core, the PPA [R]ider is @qged to move in the opposite direction of
wholesale market price$>The Commission’s finding was based upon no
comprehensive analysis of market trends or pridag,only on the flawed, anecdotal
example provided by AEP Ohio witness All&But OVEC costs are subject to
considerable variability. And there is not inceetito control costs by OVEC.
Additionally, the true-up mechanism will add to thdatility of the PPA rider. Thus, it is
illogical to conclude that there is any trend in BXY costs relative to market pricing,
much less that they move in opposite directionscditfirm as much, one need only to
look at the wide range projected for the rider’'stdo consumer — from a net credit of
$8.4 million to a net cost of $116 million over ttneee-year ESP. Indeed, AEP Ohio’s
own conflicting projections swung wildly. Its ifét projection showed a net cost of $52

million during the ESP. Its revised analysis, bagpdn market data only one month

20CC Ex. 15A at 31 (Wilson).
B Tr.1at 50 (Vegas).

" Tr. Il at 517 (Allen).

S Order at 21.

" Order at 21.

" Order at 23-24.
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more recent, reflected an $8.4 million net crétiRrojections of the customer impacts of
the proposed PPA Rider would be even more diffj¢liiot impossible, over a term
longer than a three-year ESP.

D. Shopping and SSO customers already have avail&dio them
solutions to hedge against price volatility

The Commission also found that the proposed PPA&rRid theory, would
stabilize rates by smoothing out the market rageg py shopping customers and the
market-base rates paid by SSO customers. Thisfindibased on AEP Ohio’s faulty
premise that these customers are and will alwaygibgect to the fluctuations of the
hourly and day-ahead energy markets. This prergisareés that shopping customers can
secure long-term contracts of up to three yeaasfixed rate’’ and SSO customers’ rates
already are stabilized by the laddering and staggef the CBP? They simply are not
subject to the hourly and day ahead markets as @RiB-assumes. Absent the PPA
Rider, these market fluctuations would not afféeit established rat@5 Thus, the PPA
Rider is not needed because CRES providers camderpvoducts by which customers
can elect the amount of price risk they wish toeartake, and the PUCO can address
price volatility through the terms of the SSO prodapproved.

Considering all of the above, the PPA Rider wouldhmave the effect of
stabilizing or providing certainty for customenssiead it could produce greater

instability and higher prices for all customerghisis fails to satisfy the requirements

8 Ohio Manufacturers’ Association Energy Group (“OB®”) Ex. 3; Tr. | at 110, Tr. Il at 508-509
(Allen).

® AEP Ohio Ex. 33 at Ex. WAA-R-3; Tr. XIIl at 3284285.
80Ty, XIIl at 3279-3280.
8. 0CC Ex. 15A at 29-32 (Wilson).
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under R.C. 4928.143(B)(2)(d), and cannot be autkdrby the PUCO as part of AEP

Ohio’s ESP.
E. The PPA Rider is unlawful because it requires cgtomers to
fund an unlawful, anti-competitive subsidy under RC.
4928.02(H).

On brief, OCC and other intervenors argued thaiitoposed PPA Rider violated
R.C. 4928.02(H). That law prohibits anti-compettsubsidies flowing between
competitive and non-competitive services. Familyanith the history of this statutory
provision is necessary for the proper determinatitiis issue.
This provision initially was enacted in 1999 a€R4928.02(G) as a part of SB 3
and provided that it was the policy of this state t
Ensure effective competition in the provision darkeelectric
service by avoiding anticompetitive subsidies flogvirom a
noncompetitive retail electric service to a conpatiretail electric
service or to a product or service other than Iretactric service,
and vice versa.
Under SB 3, all generation service, including teeeration service offered under the
SSO0, was considered to be competfthand was exempted from the Commission’s
regulation®®
SB 221 changed this regulatory paradigm. It prodi@®Us with the option to

provide their electric supply through a competitioid process under a market rate

offer,®* or by an ESE® If an ESP was requested, the utility must prowa the price of

8 R.C. 4928.03.

83 R.C. 4928.05(A)(1).
% R.C. 4928.142.

8 R.C. 4928.143(B).
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its energy suppf? and other terms and conditi8hsvere more favorable in the aggregate
than an MRG?®
Significantly, the General Assembly also revise@.R1928.05(A)(1). It removed

generation from the services exempted from Componssgulation in the event the
Commission exercised authority over the serviceeuRIC. 4928.141 through 4928.144.
It recognized that some generation service coulcbinsidered to be non-competitive.
Accordingly, R.C. 4928.02(G) was amended (as RR2842(H)), by adding the
emphasized phrase below to make clear that itlesndual (1) for a competitive
generation service to subsidize a non-competitereegation service, or vice
versa and (2) for “any” generation service ratesrmpetitive or non-competitive — to be
collected through distribution or transmission safe.C. 4928.02(H) now provides that it
is the policy of this state to:

Ensure effective competition in the provision dérkeelectric

service by avoiding anticompetitive subsidies flogvirom a

noncompetitive retail electric service to a conpetiretail electric

service or to a product or service other than Iretactric service,

and vice versancluding by prohibiting the recovery of any

generation-related costs through distribution orainsmission

rates. [Emphasis supplied.]

Thus, it is immaterial whether the PPA Rider issled as a generation rate (as

AEP Ohio and the PUCO contend) or a distributide fas OCC and many intervenors

contend). No matter its classification, the PPA&RId unlawful under R.C. 4928.02(H),

as an anti-competitive subsidy.

8 R.C. 4928.143(B)(1).
87R.C. 4928.143(B)(2).
8 R.C. 4928.143(C)(1).
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1. R.C. 4928.02(H) prohibits the recovery of non-
competitive generation related cost through distrilition
rates paid for by utility customers.

Although the PUCO (and AEP Ohio) characterize tRA Fder as a generation
rate, it actually is a distribution rate under thehority ofln Re Ohio Power Company
Case No. 10-1454-EL-RDR Finding and Order (Jan@ary2012) (Ohio Power”). In
Ohio Power AEP Ohio sought to recover the closing costs@ated with its Sporn Unit
5 generating facility through a stand-alone ridieg, Plant Closure Cost Recovery Rider
(“PCCRR"). The costs included the unamortized plalance that remained on AEP
Ohio’s books (approximately $56.1 million). ThusetPCCRR rider clearly was a rate to
recover the costs of generation-related servicevéyer, AEP Ohio sought to recover the
charge from all distribution customers as a nonasgpble charge, and it characterized
the PCCRR rider in its application as a “distribati charge. As discussed in more detail
below, the PUCO denied AEP Ohio’s request.

The PUCO attempts to distinguish this proceedioghi®hio Powersolely on the
basis that irOhio Power AEP Ohio classified the PCCRR as a distributete rwhile in
this proceeding AEP Ohio has classified the PPAeRa&$ a generation rate. AEP Ohio’s
self-serving choice of nomenclature is not deteative of this issue. Indeed, @hio
Power, the Commission recognized that whether a charge lve classified as a
distribution rate is dependent upon the class sfauers to which it is applied. If a
charge is applied to all distribution customerss tonsidered a distribution rate. Mio
Power, the Commission disallowed the PCCRR, finding:

Additionally, the Commission notes that [AEP Oh]a'scovery of
the closure costs would be contrary to the stalieypfound in
Section 4928.02, Revised Code. That policy reguine

Commission to avoid subsidies flowing from a nonpetitive
retail electric service to a competitive retailattee service [AEP
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Ohio] seeks to establish a nonbypassable charge that dibel
collected from all distribution customers by way thie PCCRF*®

In this proceeding, under tl@hio Powerrationale, the nonbypassable PPA Rider
would also be charged to all distribution custonaerd, thus, be considered a distribution
charge. The plain language of R.C. 4928.02(H) presvthe Commission from allowing
recovery ofany generation-related costs (be they competitiveoorcompetitive)
through distribution rates. Because the PPA Ritlarges all distribution customers for
the cost of OVEC generation, it is a distributiaterand is prohibited by R.C.
4928.02(H)?

2. The subsidy customers are being asked to payasti-
competitive.

Whether the PPA Rider is considered to be a gapargdte or a distribution rate,
it creates an anti-competitive subsidy by requidteP Ohio’s customers to underwrite
the costs of OVEC's generation. The PPA Rider meguiatepayers to guarantee that
OVEC generation earns a profit by covering theedéhce in the revenues from the sale
of the power and the cost of generation. This guarais a benefit to OVEC and AEP
because AEP owns a large percentage of OVEC. br etbrds, it's a subsidy to AEP
Ohio regardless of whether it produces a creditétail customers in any particular year.
It is a benefit that other competitive retail oroldsale providers do not enjoy, and thus is
anti-competitive’®

Moreover, Staff withess Choueiki and OCC witnes$s@fi recognize other anti-

competitive consequences of the PPA Rider. Eattess explains that the rider could

8 Ohio Power at 19 (Emphasis added).
% Seeln Re Elyria Foundry Companyt14 Ohio St.3d 305, 2007-Ohio-4164, 871 N.E.2#611
! Constellation Ex. 1 at 12-14.
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incent AEP Ohio to cause lower-cost OVEC powerdgamithheld from the market to the
benefit of AEP Ohio’s affiliate’s unregulated geson in PIM?

Whether considered a generation rate or a distobuate, the PPA Rider is
unlawful. It requires customers to provide an-aotinpetitive subsidy to OVEC and
ultimately to AEP Ohio. OCC seeks rehearing toatejee PPA on this basis.

F. The PUCO approved the PPA rider that could requie

customers to pay an enormous amount of money fordb
revenues when the cost of generation purchased fro&EP’s
affiliate (or OVEC) is too high to compete in thePJM market.
As such the PPA rider is an unlawful transition chage and
must be disallowed under R.C. 4928.39.

In addition to providing AEP Ohio with an unlawfalnti-competitive subsidy,
the PPA rider guarantees that AEP Ohio will colfeain its customers a return of and on
its investment associated with affiliate-owned gahen (and OVEC). As OCC witness
Wilson explained, these costs are considerabldamdVEC alone could amount to
approximately $116 million during the term of agbfyear ESP. This guarantee, which is
meant to shelter AEP’s generation from the realitiEthe competitive marketplace,
constitutes an unlawful transition charge under.R%928.38. In essence, it is a crutch for
AEP Ohio to use at a time when Ohio law explicidguires AEP Ohio to be “on its own
in the competitive market’®

Unfortunately, the Commission’s order devoted anbingle sentence to this

issue. It merely stated, “[n]either do we agreéiite assertion that the PPA rider would

permit AEP Ohio to collect untimely transition co#t violation of R.C. 4928.38* The

92 0CC Ex. 15A at 38 (Wilson); Staff Ex. 18 at 13 ¢Dkiki).
% R.C. 4928.38.
% Order, at 26.
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PUCQO's failure to set forth the reasons promptisglecision on this issue, based upon
findings of fact, violates R.C. 4903.09. Moreoveprejudices consumers’ ability to
prosecute this application for rehearing and apesdause they are unable to decipher
the reasons behind the Commission’s finding.

Nevertheless, the PPA rider clearly is a transitbarge because it requires AEP
Ohio’s consumers to pay for AEP Ohio’s (and itsegation affiliate’s) lost revenues.
The lost revenues are created when the cost of Oyée@ration (or other affiliated
generation subject to a PPA) is higher than whedint be sold for in the PIJM market.

When SB 3 was enacted in 1999, it permitted Oletestric utilities the
opportunity to collect “transition revenuédto “assist it in making the transition to a
fully competitive retail electric generation mark&t However, the recovery of transition
charges was permitted for only a limited periodimie °’ Utilities could collect certain
transition costs until the end of the market depelent period, which ended December
31, 20052

Moreover, the General Assembly emphatically proditteat the Ohio electric
utility was “wholly responsible for whether it is & competitive position after the market
development period,” and further proclaimed th&trahe market development period
concluded, the utility “shall be fully on its own the competitive markef®In fact, R.C.
4928.38 prohibits the PUCO from authorizing transitrevenues or “any equivalent

revenues” except as provided by statute. And & #uthority is not clear enough, R. C.

% “Transition revenues” are defined under R.C. 4928.
®R.C. 4928.37.
9R.C. 4928.38.
¥ R.C. 4928.38.
9 R.C. 4928.38.
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4928.141 also explicitly declares that a standardise offer, such as that which AEP
Ohio seeks approval in this proceeding, “shall edelany previously authorized
allowances for transition costs.”

The tens of millions of dollars that AEP Ohio coeldlect under the PPA Rider
are transition revenues (or the equivalent of itemmsrevenues) that the PUCO cannot
impose on customers after the end of the statumamnket development period, December
31, 2005.

AEP Ohio has had over 15 years, since the enactofi&® 3, to accept its
responsibility to prepare for market. Indeed, by with this ESP proceeding that it
seeks to procure its SSO electric supply 100 pétbeough a CBP for the term of the
ESP. After this prolonged transition, it is moraritime for AEP Ohio “to be on its own”
with respect to the risks and rewards of all ofjgserating units as the General
Assembly intended in the 1999 law. Accordingly, OS#&ks rehearing of the
Commission’s Opinion and Order that permits the PiE&r to function as an unlawful
transition charge.

G. The PUCO erred in approving a “severability provsion”

without requiring that the PPA Rider be collected sibject to
refund to avoid prejudice to AEP Ohio’s customers.

Under the PUCO'’s Order, AEP is required to commi ifuture filing that, if a
court invalidates the PPA Rider in a subsequentg@ding, all other provisions of the
ESP will remain in effect. With this provision, tR®mmission (as well as many
intervenors at hearing and on brief) recognize tiraproposed PPA Rider is
controversial and, if approved, will be challengedl is subject to reversal at the state

and federal levels. Indeed, the Commission reftsgrss on the considerable federal
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preemption and constitutional issues presente@vior of subsequent judicial
determination.

This places AEP Ohio’s consumers in an untenalséipo if cost recovery is
approved through the “future filing” and consumars required to pay the PPA rider. If
the rider is subsequently invalidated, customerg haae no means to collect a refund,
due to the Ohio Supreme Court’s prohibition agaiesbactive ratemakintj®
Accordingly, fairness to AEP Ohio’s consumers reggithat if PPA Rider cost recovery
is approved, the rider should be collected sultigectfund. Such a condition should not
be objectionable to AEP Ohio who believes that ppassible for the PPA Rider to
produce a credit, and undoubtedly would be lookarga means to take back from its
customers unlawful credits. OCC seeks rehearinthigrissue.

H. The factors the Commission ordered AEP Ohio tonclude in its

“future filing” are unreasonable to the extent thatthey are
biased toward supporting the Utility-proposed PPA Rder.
The Commission must order AEP Ohio to include factes in a

future filing that also assess the rider’s benefit¢or detriments)
to AEP Ohio’s consumers.

As stated previously, in approving the placehollRA Rider, the Commission
advised AEP Ohio as to additional factors to ineluda “future filing” for a PPA rider.
The factors includé®*

1) Financial need of the generating plant;

2) Necessity of the generating facility, in light oftdire reliability
concerns and, including supply diversity;

3) Description of how the generation plant is comgliaith all
pertinent environmental regulations and its plarctampliance;

190 gee, e.g.Keco Industries, Inc. v. Cincinnati & SuburbarilBel. Ca, 166 Ohio St. 254, 141 N.E.2d
465 (1957) and its progeny.

191 Order at 25.
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4) The impact that a closure of the generating plaoild’have on
electric prices and the resulting effect on ecomotevelopment.

The factors that the Commission ordered AEP taughelin a future filing appear
to be biased toward building a case that would sttgpproval for the Utility-proposed
PPA Rider. Although the PUCO indicated that the Ffder must be shown to be
reasonable and of benefit to custonéfst failed to require the Utility to address factor
that would enable it to assess the benefits (gimdent) to customers. The
Commission’s list of factors is thus incomplete amdeasonable. It is skewed in favor of
approving the PPA Rider without fully considerimg tPPA’s impact on customers.
Accordingly, OCC seeks rehearing in order thatRoCO, in fairness to consumers,
order AEP Ohio to include the following factorsany “future filing:”

1) The total costs of the PPA Rider to the customérs are
being asked to pay it (including bill impact statts
through the entire period the PPA is in effect).

The Commission should consider the PPA Rider’s chpa customers’ bills
before making a decision that imposes the costseoPPA on customers. Additionally,
the Commission should require AEP Ohio to provilderaatives to the PPA Rider that

could be less costly or more beneficiad.( less harmful) to customers than the PPA

Rider.

2) The PPA’s impact on PJM’s competitive markets,
including short-term markets, day-ahead and read-ti
markets, long-term markets, and the capacity masdset
well as generation facility investment decisions.

192 Order at 23.
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As the record reflects, when plants are subsidizedcompetitive market, the
market can be detrimentally affect®d|f the competitive market does not function
properly, customers may lose the benefits theyatdled to under the law, including the
benefit of reasonably priced retail electric seeyf€* AEP Ohio should be required to
address market effects of subsidized plants, imetuthe impact on the plants’ various
bidding commitments and/or strategies on existespurces and the impact on investors’
willingness to invest in new generation. AEP OHiowd present an independent
analysis of these impacts on the generation rate®mers will pay

3) The magnitude and value of the hedge to custonmer&s
expected impact on the stability of customers’sate

Before approving a PPA Rider, AEP Ohio must protfteCommission with this
information in order to ensure that the PPA Rid#riwfact, not just in “theory,” meet
the statutory criteria of R.C. 4928.143(B)(2)(d,, that it has the effect of stabilizing
rates (in more than a de minimus amount) or progdiertainty regarding retail electric
service. Additionally, the Utility must show théitet PPA Rider is reasonable and benefits
customers.

4) Evidence that AEP Ohio’s customers would be williag
pay higher rates in return for a modest increasati
stability.

In evaluating electric security plans, the Consiois has required that proponents

of a provision demonstrate that it benefits conssmed is in the public interelt

193 0CC Ex. 15A at 38 (Wilson); Staff Ex. 18 at 13 (Dkiki).
104 R.C. 4928.02(A).

195 Seeln the matter of the Application of Columbus Sorrtgower Company and Ohio Power Company
for Authority to Establish a Standard Service Offeirsuant to §4928.143, Ohio Rev. Code, in the Foffm
an Electric Security PlanCase No. 11-346-EL-SSO et al., Entry on Reheairfii9 (Jan. 23, 2012).
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Determining customers’ willingness to pay highdgesafor modest increases in rate
stability would assist the Commission in ensurimat the PPA Rider benefits consumers
and is the public interest. Moreover, assessmeaaistomers’ willingness would help
satisfy the state policy that “provides consumeith the supplier, price, terms,
conditions, and quality options they elect to nthetr respective need$®

5) When presenting the economic development impact of
plant closure, the impact on customers of increastes to
support the PPA Rider also should be presented.

This information would assist the PUCO in deteimgnwhether the PPA
benefits consumers and the public interest. Cardistith these filing requirements, the
Commission should conduct its own a study to exarttie economic impacts on the
state of Ohio and its electric utility customeracB a study should evaluate the impacts
of potential long-term subsidization of finantyathallenged generation facilities in
contrast to deploying natural gas fueled generatiats along with expanded distributed
generation and energy storage in the state.

6) Environmental impacts of subsidizing select plants.

The subsidization of a utility’s plants includedden a PPA could affect a utility’s
decision to run plants that should otherwise natispatched. Such a decision has
economic as well as environmental implications. Séhimplications must be fully
disclosed and analyzed in order to show that th® Riéer is reasonable.

7) Incentives to control costs.

Because the PPA rider permitd@0 percent paghrough of actual plant fixed

and variable (fuel) cost (net of revenues) themmigncentive to control these costs. This

16 R.C. 4928.02(B).
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information should be part of AEP Ohio’s futurerfg to assist the PUCO in fulfilling
state policy to ensure reasonably priced serviemasiable to all customers in Ohi¥.

8) Incentives to maximize market value/wholesale geticam
revenues.

Similarly to 7) above, with 100 percent pass thioagall earned revenues there
is no incentive to keep the plants operating, minenoutage time, offer the plants at
efficient prices, etc. In order to assist the Cossiuin in fulfilling state policy®® this
information should be part of AEP Ohio’s futurerfd.

9) Incentives to make rational end-of-life decisions.

When a plant no longer appears likely to covegamg forward costs over any
future time frame (short or long), the owner shaetire or repower it. Any proposed
PPA Rider should be evaluated based on whetheoviges incentives for owners to
make sensible retirement decisions. As stated alaot@0 percent pass through provides
no incentive for rational decision-making.

Incorporating these factors into a future PPA §lwill help ensure that the
PUCO has before it all the information it needslétermine whether the PPA is
reasonable, benefits customers, and is in the puttérest. The PUCO should abrogate

its Opinion and Order and require utilities to axkdrthese additional factors.

07R.C. 4928.02(A).
18 R.C. 4928.02(A).
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ASSIGNMENT OF ERROR 3: The PUCO unreasonably and alawfully found that
AEP Ohio’s electric security plan, as modified, isnore favorable in the aggregate to
customers than a market rate offer.

A. AEP Ohio’s proposed ESP is not more favorable tm an MRO

under the Commission’s traditional application of he
statutory test.

In this proceeding, the Commission performed asditronal analysis of the ESP
v. MRO test:®® which considers three elements: (1) the SSO pfigeneration to
customers?® (2) other quantifiable provisiortst and (3) qualitative provisions. These
three elements, combined, are compared to thetseblak would be obtained under R.C.
4928.142, if the SSO were proposed in the forrmad¥i&O. From this comparison, the
PUCO makes its determination whether the propo$#e, ih the aggregate, is more
favorable than an SSO offered through an MRO.

In addressing the test’s first element, the Corsrorsfound that the SSO price of
generation to customers would be established thrthug competitive bid process and
would be equivalent to the results that would b&ioled under the MRO provided in
R.C. 4928.142* OCC does not dispute this Commission finding.

Under the second element, the Commission foundhieaResidential
Distribution Credit (“RDC”) rider provided the sotgiantifiable benefit in AEP Ohio’s
ESP, in the amount of $44,064,000. OCC seeks rigigean this finding because RDC

rider was a benefit already recognized by AEP Ghiwlor ESP** Moreover, although

the Commission rejected AEP Ohio’s proposed PPAR(guantified at a cost of up to

19R.C. 4928.143(C)(1).
H1OR.C. 4928.143(B)(1).
M1R.C. 4928.143(B)(2).

12 0rder at 94.

13 0CC Ex. 13 at 28 (Kahal).
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$116 million), it approved a placeholder PPA ridiéne Commission established an
initial rate of zero for the rider and invited AEMiIo to seek recovery of PPA costs in a
future filing during the term of this ES#*

OCC seeks rehearing on this issue on several fassts the placeholder PPA
Rider should be denied because it is not an itgonessly listed in R.C. 4928.143(B)(2).
Second, if the placeholder is approved at a raead, but costs are expected to be
recovered during the ESP, a determination cannatdmie on this record whether the
ESP is more favorable than an MRO. Absent costagessigned, the Commission
should find that AEP Ohio has failed in its buraémproving the ESP is more favorable.
Alternatively, the Commission should prevent PPAtsdrom being collected from
customers during the ESP’s term. In addition, O€€ks rehearing on the Commission’s
failure to recognize the costs associated withristion Investment Rider (“DIR”).

As to the third element, qualitative benefits skloubt be included and considered
a part of the ESP v. MRO test. The Ohio SupremeiCws limited the items that can be
included in an ESP to those expressly listed in. RI28.143(B)*° and the Court
subsequently found that each of those items wexeetories of cost recovery® The
categories of cost recovery do not include quahtaftactors. The question whether it is
lawful to include and consider qualitative provissan the statutory test currently is

pending before the Ohio Supreme CdtftAssuming arguendo that qualitative factors

14 Order at 25.

51n Re Application of Columbus Southern Power Qoa).e128 Ohio St.3d 402, 2011-Ohio-958, 945
N.E.2d 501 (hereinafterCSP T1).

1%1n Re Application of Columbus Southern Power Opa).e128 Ohio St.3d 512, 2011-Ohio-1788, 945
N.E.2d 655.

17 3Seeln the Matter of Northeast Ohio Public Energy Coilin&ppeal No. 2013-0513.
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can be properly considered in this proceeding@artof the ESP v. MRO test, OCC
seeks rehearing because none of the factors igehpifovide Ohio consumers a benefit.
OCC asks the Commission to find that the propos®# 5 less favorable than an
MRO and deny AEP Ohio’s application. Alternativetlye Commission should further
modify the ESP consistent with this applicationrenearing.
The following analysis addresses in more detailedlements of the statutory test
and the issues on which OCC seeks rehearing.

1. The Test's first element: determination of the SO
generation price.

As stated above, the SSO generation price woultebermined by essentially the
same competitive bid process under either the megp&SP or an MRO. Thus, the SSO
generation price would be quantitatively equal uredther form of SSO.

2. The Test’'s Second Element: Cost Quantificatioaf ESP
provisions.

OCC seeks rehearing of the Commission’s deteriomalhat the RDC rider is a
guantifiable benefit, its failure to quantify théRorider, and its approval of the
placeholder PPA Rider with an initial rate of zero.

3. The PUCO unreasonably considered the extensiof o

the residential distribution credit rider as a bendit to
customers under an electric security plan.

The RDC rider was approved in AEP Ohio’s last distion rate cas&'® which
coincided with AEP Ohio’s prior ESP casé The rider was established to address

potential double recovery of distribution costsrawed in the rate case ($46.7 million)

8|0 Re Columbus Southern Power Company and Ohio PGampany Case No. 11-351-EL-AIR,
Opinion and Order (December 14, 2001).

91n Re Columbus Southern Power Company and Ohio PGampany Case No. 11-346--EL-SSO,
Opinion and Order (August 8, 2012).
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and the ESP under the DIR ridéf.In other words, it was the combination of the
authorized distribution rate increase coupled WithDIR that created this excess cost
collection problem. The RDC rider established amuah credit of $14.688 million and
was set to expire on May 31, 20'%5n this ESP proceeding the DIR will collect $543.2
million during the ESP’s term. However, AEP Ohioposes to extend the rider to May
31, 2018, only at its current level, $14.688 mill@annually (or $44,064,000 over the
ESP’s term)-* The Commission found that this extension was afifigble benefit®?

The continuation of the static annual credi$b4.688 million, in combination
with the DIR, should not be considered a benefthaf ESP. It provides consumers no
new benefit. Indeed, AEP Ohio continues to coltket$46.7 million annual revenue
increase from its last distribution case and wollect even more revenues under the
DIR--$543.2 million. This increase creates the grabability of double recovery of AEP
Ohio’s distribution costs, and places Ohio’s restad# consumers in a worse position
than in the prior ESP. Thus, continuation of the(Riler is merely a mechanism to
mitigate the excess revenue collection under the @id is not a benefit offered by this
ESP.

a. The PUCO unreasonably failed to consider the
distribution investment rider revenues as

guantifiable costs to customers under an electric
security plan.

1200CC Ex. 13 at 19 (Kahal Direct).
12LOCC Ex. 13 at 19 (Kahal Direct).
122 AEP Ohio Ex. 7 at 4 (Allen Direct).
123 Order at 94.

50



OCC witness Kahal demonstrated that revenues atsdavith the DIR, ESSR
and other distribution riders were quantifiabletsasf the ESP?* However, the PUCO
refused to quantify these costs as a part of tH \ESIRO test, finding that “the revenue
requirements associated with the recovery of inergal distribution investments should
be considered to be the same whether recoveredginthe ESP ahrough a

distribution rate case conducted in conjunction Wian MRO."?°

As a threshold matter, the Commission’s findingstates the statutory test found
in R.C. 4928.143(C)(1), which requires the Comnaissd compare “the electric security

plan so approved...to the expectedults that would otherwise apply under section

4928.142 of the Revised CatleEmphasis added. The plain meaning of the statut

clearly limits the Commission’s analysis to the gegted results” of R.C. 4928.142, and
does not contemplate consideration of the resiilisdistribution rate casg®

Moreover, the Commission’s interpretation requoes to read into the statute
words to the effect that the approved ESP shoulcbbgpared to the expected results

under R.C. 4928.142@nd a distribution rate case In considering the rules of statutory

construction, the Ohio Supreme Court has found:

When interpreting a statute, a court must firsineix@ the plain
language of the statute to determine legislatitenin Cleveland
Mobile Radio Sales, Inc. v. Verizon Wireleks3 Ohio St.3d 394,
2007-0Ohio-2203, 865 N.E.2d 1275, § 12. The cowrstrgive
effect to the words usethaking neither additions nor deletions
from the words chosen by the General Assembty. See, also,
Columbia Gas Transm. Corp. v. Leyirl7 Ohio St.3d 122, 2008-
Ohio-511, 882 N.E.2d 400, 1 19. Certainly, hadGemeral
Assembly intended to require that electric disttidou utilities
prove that carrying costs were “necessary” befoey tould be

1240CC Ex. 13 at 23-24 (Kahal Direct).
125 Order at 94 (Emphasis added).
16R.C. 1.42.
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recovered, it would have chosen words to that etféc(Emphasis
added).

Clearly, the Commission’s interpretation of theistia adds to the words chosen by the
General Assembly. Had the General Assembly intemal@ttlude the expected results of
a distribution rate case in the statutory testiatld have. It did not.

In addition, the Commission’s finding is baseditsrprior determination in the
FirstEnergy ESP llicase*?® In that case, FirstEnergy quantified (for purpasithe
statutory test) the accelerated recovery of revenmeer the ESP’s distribution rider,
i.e., because the ESP provides for accelerated recobelistribution costs, customers
would pay more distribution charges during the ESBfrm than they would under a
traditional rate case because of regulatory lageNbeless, the Commission refused to
guantify these accelerated revenues, finding thedr a period of time extending beyond
the ESP’s term, the revenues collected under thed# rate case would be a “wasf.”

FirstEnergy ESP llimisstates the statutory test that requires thaE 8 “so
approved” be compared to the expected results MR® **° In FirstEnergy ESP Illthe
ESP approved was for a period of three years an@tmmission erred by extending its
consideration to the longer, indefinite periodiofé. Thus, in this proceeding, the
Commission may not lawfully extend its considenatad distribution revenues collected

beyond the ESP’s three-year term. Accordinglyh& €Commission determines that it

1271n Re Columbus S. Powelr38 Ohio St.3d 448, 2014-Ohio-462, 9 N.E.3d 10626.

1281 the Matter of the Application of Ohio Edison Guany, The Cleveland Electric llluminating
Company, The Toledo Edison Company, for Authasifygtablish a Standard Service Offer Pursuant to
Section 4928.143, Revised Code, in the Form oflecirie Security PlanCase No. 12-1230-EL-SSO
Opinion and Order (July 18, 2012FtstEnergyESP IIT’).

129 FirstEnergy ESP lllat 55
130R.C. 14928.143(C)(1).
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lawfully may consider the results of a distributi@te case as a part of the statutory test
(which it cannot, as stated above), then the Cosionsat least must include in its
comparison the additional revenues collected byoidierider as compared to collections
it would have received under a distribution rateeca
b. The PUCO erred by approving a placeholder

PPA and further erred by attributing no cost to

the PPA when customers could end up paying

millions of dollars.

As stated previously, only those items that areesqly listed in R.C.
4928.143(B) may be included in an ESP. The Comuonsapproved the placeholder
PPA, in theory, based upon R.C. 4928.143(B)(2J(ddling that it was a charge relating
to “limitations on customer shopping” and that awd have the effect of “stabilizing or
providing certainty regarding retail electric seex’ OCC has demonstrated in this
application for rehearing that the proposed PPAeRitbes not meet the elements of R.C.
4928.143(B)(2)(d). Thus, it should be disallowed. \Whlue can be assigned to it for
purposes of this ESP v. MRO test.

However, the Commission has approved the ridetaapolder, with an initial
rate of zero, and has invited AEP Ohio to seek egisnt recovery of PPA costs during
the term of this ESP. These costs can be reasoaapécted to reach $116 millidt:
Because the rider currently is set at zero andCtrmamission intends to permit cost
recovery in a “future proceeding” during this ESBigee-year term, Ohio’s residential
consumers currently are precluded from considdhegider’s costs. Without presently

knowing how the rider may be quantified in the fetuhey cannot reasonably contend,

under R.C. 4928.143(C)(1), that the ESP is morer&hle than an MRO. Thus, the

1810CC Ex. 15A, at 7, OCC Ex. 17; Order at 23.
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Commission has unreasonably and unlawfully sheltezeiew of the PPA Rider costs to
be collected during the ESP’s term for purposabefstatutory test. Moreover, the
Commission’s approval of the placeholder rider preag AEP Ohio from sustaining its
burden of proof that the ESP is more favorable #graiRO under R.C. 4928.143(C)(1).
Accordingly, approval of the placeholder PPA Ridsguires the Commission to reject
AEP Ohio’s proposed ESP in its entirety.

Alternatively, the Commission may modify the ESlelsthat AEP Ohio cannot
collect PPA revenues for the term of the ESP.

4. The PUCO erred by unlawfully considering qualitdive
benefits as part of the ESP v. MRO test.

As stated above, qualitative benefits are not grgpronsidered a part of the ESP
v. MRO test. The Ohio Supreme Court has limiteditia@s that can be included in an
ESP to those expressly listed in R.C. 4928.143{Bnd the Court subsequently found
that each of those items were “categories of @amivery.**® The statutory test, as
confirmed by judicial interpretation, is meant 8ng as a consumer protection provision.
It limits the rates that consumers pay under an 63&ss than those they would
otherwise pay at market under an MRO. It is imprael unlawful to permit amorphous
qualitative benefits to override the quantitativalgsis that R.C. 4928.143(C)(1)
expressly requires.

Nevertheless, in this proceeding, the Commissianftiand that several

gualitative factors provide a benefit under the ESEC seeks rehearing as to each on

321n Re Application of Columbus Southern Power Ooa).e128 Ohio St. 3d 402, 2011-Ohio-958, 945
N.E.2d 501 (hereinafterCSP T).

1331n Re Application of Columbus Southern Power Qpa).e128 Ohio St.3d 512, 2011-Ohio-1788, 945
N.E.2d 655 (hereinafterCSP T1).
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the basis that they may not lawfully be considdrgdhe Commission and that they
provide no benefit at all.

a. The PUCO erred in identifying factors under
R.C. 4928.02 as qualitative benefits provided to
customers under an electric security plan.

The Commission relies on R.C. 4928.02 as indepdraighority to consider
qualitative benefits under the ESP v. MRO test.ddhately, the Commission fails to
identify which ESP provisions advance what pofit§contrary to R.C. 4903.09.
Regardless, the Commission, itself, has admittatidhly items expressly listed in R.C.
4928.143(B) may lawfully be considered in an EERWVhile the Commission must
review an ESP to ensure that its provisions doviwdéte the state policies contained in
R.C. 4928.02, only those items expressly listeR.i@. 4928.143(B) can be considered a
part of the ESP for purposes of the test perfororeter R.C. 4928.143(C)(1).

b. The PUCO erred in identifying the transition to
market-based rates as a qualitative benefit to
customers under an electric security plan.

The Commission found that AEP Ohio’s full transitiginally) to market-based
rates is a benefit of this ESP proceeding. Howe&ER Ohio made that commitment in
its prior ESP proceeding® As such, this binding commitment to transition mainbe
considered a benefit of this proceeding. The Corsimishas held that if a benefit is
approved in a prior ESP proceeding, it cannot ajgainonsidered a benefit in a

subsequent ESP case. $@stEnergy ESP llat 55 (refusing to recognize a benefit to

forego transmission costs that had been agreedagiior proceeding)n Re Ohio

134 Order at 95.
135 Order at 20.
136 |EU Ohio Ex. 1b at 24 (Murray).
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Power, Case No. 11-346-EI-SSO, Opinion and Order, gC&&ember 14, 2011)
(refusing to recognize the removal of providerastiresort charges, when removal was
mandated by a prior proceeding).
C. The PUCO erred in ascribing customer benefits

of the distribution investment rider only to the

electric security plan and not the market rate

offer.

In its order, the PUCO found that the DIR and esladistribution riders
(collectively “DIR”) provide a qualitative benefitver an MRO. Specifically, it found

that approval of the DIRshouldenable the Company to hold base rates constant over

the ESP period” while making improvements to thetrébution infrastructure and
improving system reliability®’

The Commission’s relies on the testimony of AEPdRitness Allen in making
its finding. Mr. Allen’s testimony elaborates ondeseparates the DIR’s qualitative
benefits into three components (1) the DIR willmpgrAEP Ohio to make significant
investments in infrastructure, (2) “will” keep badistribution rates constant over the
ESP, and (3) the “streamlined” DIR process will noye the reliability of the system
more quickly and at less cost than under a tratfitibase rate cas&’

As to the first component of Mr. Allen’s analysisere is no dispute among the
parties that AEP Ohio could make significant inugsts in its distribution infrastructure
under either the DIR or a base rate proceedingsigreficance of the amount is

immaterial considering that consumers will be reeglito support it under either an ESP

137 Order at 95 (Emphasis added).

138 AEP Ohio Ex. 7, at 4 (Allen); Tr. II, at 611-61&lien).AEP Ohio Initial Br. at 141. AEP Ohio has
provided no analysis of what savings, if any, itwebincur through the DIR process and have faited t
sustain its burden on this point. OCC Ex. 13 afk&hal).
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or MRO. Indeed, the enormity of this investment {0$543.2 million), granted outside
of the comprehensive review of a base rate prongediust be considered a qualitative
detriment to Ohio’s residential consumers.

As to the second element of Mr. Allen’s analydi® statement in his direct
testimony that the DIR “will” permit AEP Ohio to &p base rates constant is incorrect,
or at least misleadinlf® On cross-examination, Mr. Allen admitted that ABRio had
made no commitment to freeze base rates durindge®i#% but only expected that a rate
case would be unnecessary if all of the elementiseoESP are approvéd Absent a
commitment to freeze base rates, the benefit ohtaiming constant base rates is
illusory. Moreover, considering that Ohio’s resitlahratepayers will be required to pay
for this infrastructure investment in any evengytheceive no benefit whether paying it
through the DIR or a base rate case. Indeed, daie&d previously, consumers will
suffer because they will be required to make tipesgnents sooner under the
“streamlined” DIR than they would have through beses.

Considering that the first two components of MreAls analysis provide
absolutely no benefit (and in fact are detrimetds)onsumers, the heart of his testimony
lies in the fact that the “streamlined” DIR procesh improve the reliability of the
system more quickly** This analysis shows how unreasonable (and uri¥airAllen’s
analysis is to AEP Ohio’s consumers. The analysmsiclers the qualitative benefit of
consumers receiving infrastructure improvementsengickly under the DIR process,

but (as explained above) refuses to recognizecthredumers must also pay for these

139 AEP Ohio Ex. 7 at 4 (Allen).
140y 11 at 612 (Allen).
141 AEP Ohio Ex. 7 at 4 (Allen); AEP Ohio Initial Bat 141.
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improvements sooner. Instead, AEP Ohio (and thE®)tonsiders this accelerated
payments under the DIR as a “wash” with the paysantler a base rate proceeding
over an indefinite period of time.

AEP Ohio can'’t have its cake and eat it too. Q¥edrthe DIR provides
accelerated benefits then customers incur acceteasts. It is unreasonable for the
Commission to consider benefits while ignoring tbsts that customers pay for them. If
the Commission is to consider the DIR to be a bhehetause it accelerates
infrastructure reliability, it must recognize thecalerated payments that provide for that
benefit. Otherwise, the Commission should find thatinfrastructure improvements
made through the DIR will “wash” over time, whidiely certainly will, if made pursuant
to a base rate proceeding.

ASSIGNMENT OF ERROR 4: The Public Utilities Commission erred when it
ordered customers to fund excessive profits (a reto on equity of 10.20 percent) for

a distribution-only utility equal to those it ordered for the integrated utility four
years ago.

AEP Ohio requested authority to charge custonwrprofit at a rate of return
based on a 10.65 percent equity cost ¥&tBut OCC Witness Woolridge urged the PUCO
to adopt a return on equity of 9 percERtDr. Woolridge testified that there are a number of
reasons why a 9 percent ROE is appropriate antbfadfEP Ohio in this case. Two factors
in particular strongly support the 9 percent R@E): AEP Ohio is now a distribution-only
electric utility with a significantly reduced riskan it had as an integrated generation,
transmission, and distribution owner; (2) AEP Cdiligo currently collects a large portion of

its rates through rate mechanisms called “riddss dowering its risk.

142 AEP Ohio Ex. 19 at 5 (Avera).
1430CC Ex. 12A (Woolridge).
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At the same time, there has been a decline afasiteates and other costs of capital in the
last four years. This decline in capital costs Iwesn recognized by other state
commissions in setting authorized ROEs for electtidies, and especially for
distribution-only electric utilities. Walmart Ex.&t 7-10. Dr. Woolridge testified that
based on these three factors, AEP Ohio’s riskvigidhan other electric utilitied?
justifying customer funded profits at a 9.0 perde@E.

While the PUCO agreed that AEP’s recommended 1e6&ent ROE was too high
(Opinion and Order at 84), it nonetheless authdraaeexcessive ROE of 10.2 percdxht.
The 10.2 percent ROE was adopted based on thefacetbat it was the ROE for Ohio
Power (the merged entity) that was ordered in tiéys$ distribution rate case four years
ago.ld. The PUCQO'’s decision in this regard was unjustwamgasonable.

A. The PUCQO’s determination was unjust and unreasoable

because it did not lower customer-funded profits @turn on
equity) to account for the lower risks the utility now faces.
Those lower risks include the fact that AEP Ohio isiow a
distribution only utility (without the more risky g eneration
business) and collects virtually all of its revenugfrom
customers through riders. Additionally, interest rates and
other costs of capital have declined in the last fw years.

These factors support a lower return on equity tharthe 10.2
percent return on equity granted.

Four years ago, as part of a comprehensive ctlarsnt, stipulating parties agreed
to a 10.2 percent ROE for Ohio Power. At that tthreeUtility was an integrated utility that
provided generation, transmission, and distribuservice. But on January 1, 2014, Ohio
Power became a wires-only entity when it complégedorporate separation and divested

its generation assets, after PUCO appriiral.

1440CC Ex. 12 at 59 (Woolridge).

145 Seeln the Matter of the Application of Ohio Power Caanp for Approval of an Amendment to its
Corporate Separation PlarCase No. 12-1126-EL-UNC, Finding and Order (Qt.2012).
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As a wires-only entity, Ohio Power has less rigatit had four years ago when it
was an integrated utility. Consequently, the Wtaitprofits should be reduced accordingly.
Dr. Woolridge testified that in recent years, théharized ROEs for electric distribution
utilities (wires-only) have been lower than thosentegrated electric utilities. OCC Ex. 12
at 54. And for a utility with lower risks, investotypically demand a lower return on
equity*® Additionally, as discussed in the testimony of AEifhess Andrea Moore,
virtually 100 percent of the Utility’s projectedvenues under the proposed ESP, with the
exception of base distribution rates, are colletitealugh riders. See AEM-1, listing
fourteen current riders, and nine proposed ridearedn of which were approved by the
PUCO); OCC Ex. 12 at 54-55). While many electrititi#s have riders that adjust rates
between rate cases, Dr. Woolridge testified tha® AHio has a more comprehensive set of
riders that would lower the Utility’s risk. OCC EX2 at 55:*” The PUCO, in fact,
acknowledged Ohio Power has reduced exposurektérois regulatory lag in light of the
distribution investment rider and numerous othdens**®

The Commission’s decision also failed to consttierdecline of interest rates and
other costs of capital in the last four years. Tasline in capital costs has been
recognized by other state commissions in settiigastized ROES for electric utilities,
and especially for distribution-only electric uigis. For example, Dr. Woolridge
concluded that “authorized ROEs for electric uébtfurther declined to below 10.0

percent in 2013 and have continued to decline IM200CC Ex. 12 at 6. Wal-Mart

14671, V at 1286 (Avera).

147 \Walmart witness, Steve W. Chriss, also recognitziscand pointed out the Utility’s proposed ROE is
excessive, especially given its proposal to coetianod/or expand the use of DIR and other ridemsdoce its
regulatory lag on a significant amount of its rax@that would otherwise be collected through batesr See
Walmart Ex. 1 at 7.

148 Opinion and Order at 84.
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witness Steve Chriss calculated that “the averatfgazed ROE for distribution only
utilities in 2012 was 9.75 percent, in 2013 was P8rcent, and so far in 2014 is 9.46
percent.” Wal-Mart Ex. 1 at 9.

But despite these factors, the PUCO gave Ohio Pthweesame ROE as it ordered
four years ago when the utility had more, not teds than today. The PUCQO’s decision is
unreasonable, and contrary to the weight of evielefibe evidence supports an ROE less
than 10.2 percent, as evidenced by the testimo@G& Witness Woolridge (and Walmart
Witness Chris}*® There is no evidence to support the PUCO’s contranclusion that a
9.0 percent ROE is not enough profit to enable &Eaintain its financial integrity and
protect its ability to attract capital®

B. The PUCQ'’s order is unlawful because it is notd&sed upon
facts of record, as required by R.C. 4903.09.

The PUCOQO'’s decision to maintain the same ROE @sitted the Utility four years
ago disregards the evidence produced in this tastead the PUCO mistakenly relies upon
a ROE recommendation that is four years old andmade for a more risky entity—not the
wires-only entity that Ohio Power has morphed into.

But under R.C. 4903.09, the PUCO must make firglofdact based on the record
before it. It cannot resort to information outside recordTongren v. Pub. Util. Comm
85 Ohio St.3d 87, 706 N.E.2d 1255 (1996gal Transp. Co. v. Pub. Util. Comm2
Ohio St.2d 195, 326 N.E.2d 861 (1975), paragraphtBe syllabus. Thus, it was

unlawful for the PUCO to adopt a ROE of 10.2 petdemsed solely on a ROE reached

19Walmart Ex. 1 at 7-10.
150 Opinion and Order at 84.
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in the Utility’s distribution rate case four yeaarlier. The PUCO should grant rehearing
and abrogate its finding.
C. The PUCO unreasonably relied upon an ROE for theitility

that was agreed to as part of comprehensive settlemt of a
prior case.

Additionally, the 10.2 percent ROE was but onevgion in a comprehensive
settlement of an entire case. The 10.2 percent fRidi:the prior case does not stand on its
own as a reasonable ROE—it can only be viewedartdimtext of the entire stipulation,
which as a package was determined to be reasoifdaestipulation itself, which the
PUCO approved expressly, conveys this:

This Stipulation contains a combination of outconies reflects an
overall compromise involving a balance of compepogitions and
it does not necessarily reflect the position thmet or more of the
Signatory Parties would have taken on any indiMichsae. Rather
the Stipulation represents a package that, takarwdmle, is
acceptable for the purposes of resolving all coateissues without
resorting to litigation. The Signatory Partiesde that this
Stipulation, taken as a whole, represents a reaoampromise of
varying interests.
The PUCO misuses one component of the Stipuladidimet detriment of customers who
will now be forced to pay millions more in profitsthe utility. This is unreasonable and
unjust.

Additionally, the terms of the Stipulation expigggohibit the PUCO from using
one component of the stipulation as precedentdatacision in “any future proceeding,”
including this one. That stipulation included tlieypsion that “except for enforcement
purposes or to establish that the terms of theulatipn are lawful, neither this Stipulation

nor the information and data contained hereintached hereto shall be cited as a precedent

in any future proceeding for or against any signygparty, or the Commission itself, if the
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Commission approves the StipulatidiThe Stipulation, in its entirety, was approved by
the PUCO™>
While the PUCO avers that this limitation extendsy to the parties, and not to the
Commission itself (Opinion and Order at 84), theglaage is not so limited. The PUCO is
bound by the language. It cannot use the terrtiteedbtipulation, including the 10.2 percent
ROE as precedent. To permit the PUCO to disregardaal element of the stipulation that
parties considered an integral underpinning oetjreement is unjust and unreasonable.
The PUCO's interpretation is contrary to the innéreature of a stipulation. It
violates the terms expressly agreed upon by thieepawho signed the Stipulation. It will
have a chilling effect on the willingness of pastte enter into future negotiations. If the
Commission wishes to encourage future settlememt®acourage respect for terms of
past settlements, it should abrogate its ordeheReng should be granted.
D. The PUCO’s determination was unreasonable becaest failed
to consider factors that merit reducing the profitthat
customers must fund. These factors include a $368illion
windfall for AEP Ohio for POLR charges collected from

customers during the ESP Il period, $508 million incustomer
funded stability charges, and $ 499 million in capeity charges.

The Ohio Supreme Court issued a decision earligiydgrar that permitted AEP
Ohio to keep $368 millioch®in unwarranted POLR charges collected from it¢amsrs

during the ESP Il period, despite the fact thatetveas no evidence to justify the costs.

11n the Matter of the Application of Columbus Somheower Company and Ohio Power Company,
Individually and, if Their Proposed Merger is Appeal, as a Merged Company (collectively, AEP Ohio fo
an Increase in Electric Distribution RateSase No. 11-351-EL-AIR, Joint Stipulation and
Recommendation at 14 (Nov. 23, 2011).

1521d., Opinion and Order (December 14, 2011).
153 There are also tens of millions of dollars in gamg charges permitted to be retained by the Wtilit
%41n re: Application of Columbus S. Power CB014-Ohio-462, 156.
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While the Court recognized that its decision wawiadfall for AEP” and that “this
particular outcome is unfair” for customers, it etireless considered itself bound by the
no-refund rule in th&ecodecision™ This windfall to AEP, funded by customers,
should have been recognized by the PUCO as a flactoeducing the profit that the
PUCO sets for AEP to charge custontéfs.

And there are yet other factors as well that th€Blshould have considered but
did not. AEP has received and continues to redghveugh May 31, 2015) hundreds of
millions of dollars ($508 million in total) in custher-funded rate stability revenues and
capacity charges. These stability charges and tgmd@arges were approved by the
PUCO in AEP’s last electric security plan procegdif These hundreds of millions of
dollars in revenues are being collected from AER'stomers to provide the Utility
“financial stability.”

And it doesn’t end there. Once the current elesteicurity plan ends, the Utility
plans to collect, starting June 1, 2015, yet moyenfits customers—this time $499
million through a customer funded capacity chargetal plus carrying charges. That
capacity charge deferral was approved by the PB%dd was intended to make the
Utility whole. Under the capacity charge custoneag the utility for PUCO-determined

fully embedded cost of capacityand marketers (CRES providers) receive the capacit

155 Id

1%6 5ee, e.gln the Matter of the Application of The Cincinn@ts & Electric Company for an Increase in
Electric Rates in its Service Are@ase No. 91-410-EL-AIR, Opinion & Order at 206 (M2, 1992).

571n the Matter of the Application of Columbus Somh@ower Company and Ohio Power Company for
Authority to Establish a Standard Service Offer$uant to §4928.143 Ohio Rev. Code, in the Formmof a
Electric Security PlanCase No. 11-346-EL-SSO et al. Opinion and Oad&5 (Aug. 8, 2012).

381n re: the Commission Review of the Capacity Chafg®hio Power Company and Columbus Southern
Power CompanyCase No. 10-2929-EL-UNC, Opinion and Order (JI2012).

159 The utility believes its fully embedded cost opaaity is greater than the PUCO determined cost.
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at the PJM market price. Giving the utility itsljuembedded cost of capacity (through
customer funding) will also assure that the utiigymade whole.”

Both of these PUCO Orders should have been reced@ig factors for reducing
the profit that the PUCO sets for AEP to chargdarsrs in this proceeding. But these
streams of income and the reduced risks flowinmfrevenue guarantees for the Utility
were ignored by the PUCO when the PUCO set thed€r@&nt ROE. The PUCO'’s
failure to consider these factors and lower thdifsrthat customers must fund was unjust
and unreasonable.

There is precedent that supports adjusting ayisilreturn on equity for
gualitative factors beyond the various formulaeeSéhfactors are issues that affect
customers and include the quality of the utilitpianagement practices, the efficiency of
its delivery of service to customers, its futurgital needs, and other factors in the
PUCO'’s discretiort®

There have been numerous decisions over the ydaneuwhe PUCO has chosen
a lower rate of return, based on qualitative facadfecting consumers. For instance the
PUCO has lowered the rate of return granted tdiasilbased on poor quality of

service'® The PUCO has also permitted adjustments to tieeofateturn to address poor

160 Id

181 Ohio Utilities CompanyCase No. 81-426-WW-AIR, Opinion and Order (Jun&g82);In the Matter of
the Application of General Telephone Company ob@bi Authority to Increase and Adjust its Rated an
Charges and to Change Regulations and Practicescffiig the SameéCase No. 84-1026-TP-AIR, Opinion
and Order at 12-16 (July 23, 198B);the Matter of the Application of The Ohio Be#lldphone Company
for Authority to Amend Certain of its Intrastaterifis to Increase and Adjust its Rates and Chaigas to
Change its Regulations and Practices AffectingShme Case No. 84-1435-TP-AIR, Opinion and Order at
96, 206-212 (Dec. 10, 1985).
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management decisions, such as “inadequate” deamsaking and lack of commitment to
demand side management activifi&&sAdditionally, the PUCO has lowered the rate of
return in response to actions taken by a utilitgJuding a case where the utility took the
“unprecedented act” of putting proposed rates éfitect prior to the issuance of a PUCO
order!®® The PUCO has also considered the frequency withhadautility goes to
market with equity issues as a consideration iecsglg a point within the rate of return
range™®*

Beyond considering the factors discussed abovsdiing profit, there is
precedent for more. For example, the PUCO incretsedtility’s rate of return for
risk'®> when the Supreme Court of Ohio reversed a PUC@idachat allowed charging
customers for cancelled nuclear power plants. éistargly, the PUCO noted that the
increase in the rate of return was enough to aflewitility to collect from customers the
“unamortized balance” of approximately what the €tad disallowed in rate bas¥®.

Given that the PUCO noted, in 1982, that its réteturn adjustment essentially allowed

for making the utility whole (despite the Suprenu@’s reversal of the PUCO'’s

%21n the Matter of the Application of The Cincinn@as & Electric Company for an Increase in Electric
Rates in its Service Are€ase No. 91-0410-EL-AIR, Opinion & Order at 18Qt1806-212 (May 12,
1992)(selecting a return on equity in the firstigjileof the range). See altwre Ohio EdisonCase No.
89-1001-EL-AIR, Opinion and Order at 88 (Aug. 1690) putting all jurisdictional utilities on notidhan
an “applicant’s efforts in pursuing demand side ag@ment initiatives” would be utilized as one ciéeén
determining the appropriate point within the rateeturn range).

1831n the Matter of the Applications of Columbia Gd<Ohio, Inc. to Establish a Uniform Rate for NatLira
Gas Service within the Company's Northwestern Regdiake Erie Region, Central Region, Eastern
Region, and Southeastern Regi@ase No. 89-616-GA-AIR, Opinion & Order at 123013pril 5, 1990)
(In determining the appropriate rate of return, ”é&CO also considered the utility’s attempt to khie
services provided under contract from Commissianexg).

184 In re: Columbia Gas of OhjdCase No. 81-1024-GA-AIR, Opinion and Order aSBt. 9, 1982).

'%51n re: Cleveland Electric llluminating C&Case No. 81-146-EL-AIR, Opinion and Order at 115-1
(Mar. 17, 1982) (finding that the Ohio Supreme Galgcision inConsumers’ Counsel v. Public Utilities
Commission67 Ohio St. 2d 153 (1981) should be taken inttbant when selecting a rate of return within
the range recommended).

1661d. at 79-80.
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decision), symmetry suggests that the “unfairnésgustomers (through the “windfall”)
and the enormous sums of customer funded make whaglaents to AEP are reasons to
limit AEP Ohio’s excessive profits.

The PUCO should grant rehearing and reassess tketf&Dshould be set for
Ohio Power. Considering the evidence in the reemdithe factors discussed here, the
PUCO should abrogate its order and instead findahappropriate ROE is 9 percent,
not 10.2 percent.

ASSIGNMENT OF ERROR 5: The Commission is a creatue of statute and as such
can exert no authority beyond that which it has bee granted.

It is unrefuted that the PUCO is a creature otiggatand is not authorized to act
except by and through the authority granted tadtan Ohio statutes. See, e@anton
Storage and Transfer Co. v. Public Util. Con{&®95), 72 Ohio St.3d 1, 647 N.E.2d 136.
In this proceeding, the PUCO exceeded that auyhiardt least four ways in the Opinion
and Order that is the subject of this rehearingesty

A. The PUCO erred in rewriting R.C. 4928.143(B)(2X{) to permit
a financial limitation on shopping.

As argued above, the PUCO added the word “finahtwahe statute. This
contravenes its plain meaning and the intent of3beeral Assembly to provide the
Commission only with the authority to limit custonssvitching to CRES providers. This
reworking of the statute to justify the PPA Rideasaunlawful. The PUCO should grant
OCC'’s rehearing request.

B. The PUCO erred in allowing AEP Ohio to collect alawful
transition revenues in contravention of R.C. 49288

While the PPA Rider was set at zero, the PUCG®ided AEP Ohio with the

opportunity through a “future filing,” to collecbsts. This subsequent cost recovery, as
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argued above, must be considered a form of transivenues. Notably, the
Commission’s order devoted only a single senteadRkis$ issue. It merely stated,
“[n]either do we agree with the assertion thatRRA rider would permit AEP Ohio to
collect untimely transition costs in violation of@GR 4928.38.*°" Nevertheless, the PPA
rider clearly is a transition charge because itireg AEP Ohio’s consumers to pay for
AEP Ohio’s (and its generation affiliate’s) losvemues. The lost revenues are created
when the cost of OVEC generation (or other afdcageneration subject to a PPA) is
greater than the market price derived through thé Parket. Rehearing should be
granted.

C. The Commission exceeded its authority in perforing the
more favorable in the aggregate test, set forth iR.C. 4928.142.

The intention of the mandated test in R4828.142s to assure that the results of

the ESP are more favorable to customers in theeggte that the results otherwise

obtained through an MRO. As argued above, the pleaning of the statute clearly

limits the Commission’s analysis to the “expectesuits” of R.C. 4928.142, and does
not contemplate consideration of the results daf#itution rate cast®

Moreover, the Commission’s interpretation requoas to read into the statute
words to the effect that the approved ESP shoulcbbgpared to the expected results

under R.C. 4928.142 and a distribution rate cakarly, the Commission’s

interpretation of the statute adds to the wordsehdy the General Assembly. Had the
General Assembly intended to include the expeasdlts of a distribution rate case in

the statutory test, it would have so stated. Itrditl This misapplication of the statute

187 Order at 26.
8R.C. 1.42.
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results in the PUCO exceeding its authority unterdtatute. OCC’s rehearing request
should be granted.

D. The PUCO unlawfully relies upon state policy taonsider
gualitative benefits under the ESP vs. MRO test.

As argued above, the PUCO relies on R.C. 4928.02da@pendent authority to
consider qualitative benefits under the ESP v. MB€D. Unfortunately, the Commission
fails to identify which ESP provisions advance wpalicy,**° Regardless, the
Commission itself, (as well as the Colifthas admitted that only items expressly listed in
R.C. 4928.143(B) may lawfully be considered in 8PE"* While the Commission must
review an ESP to ensure that its provisions doviwdate the state policies contained in
R.C. 4928.02, only those items expressly listeR.i@. 4928.143(B) can be considered a
part of the ESP for purposes of the test perfororeter R.C. 4928.143(C)(1). The
PUCO'’s willingness to stray outside the statutamgs to achieve the desired result is

unlawful and unreasonable. The PUCO should grar€@®@hearing request.

IV.  CONCLUSION

The PUCO should grant rehearing on OCC'’s claimanair and modify or
abrogate its February 25, 2015 Opinion and Ordeantthg rehearing as requested by
OCC is necessary to ensure that AEP Ohio custoanersot subject to unreasonable and
unjust charges. Otherwise Ohio consumers couldupnmhying for a whole host of
unreasonable and unlawful charges, including exeegsofits, an ESP plan that does

not produce lower prices than a market plan, agovarnment ordered subsidy of utility

189 Order at 95.
cspl.
1 Order at 20.
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power plants by customers that under the law shioailiénding for themselves in the

competitive generation market.
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