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January 19, 2015 PUC 0

The Public Utilities Commission of Ohio
Docketing Division

13* Floor

180 East Broad Street

Columbus, Ohio 43215-3793

Re:  Application for Natural Gas Broker License

To Whom It May Concern:

Please find enclosed one original and ten copies of the application package for Acclaim Energy,
Ltd.

Contact me at any time should you have any questions in regards to the application package.

Thank you for your assistance.

Sincerely,
///Zﬁq;
Richard L. Zduttkewicz

Senior VP, Finance and Operations
Acclaim Energy Advisors

This is to certify that the images appearing are an
accurate and complete reproductliorn of a case file
Aocument delivered in the regular course of business

Tecknician Date Processed _YAN 2.3 2015

Acclaim Energy Advisors " 2 Riverway, Suite 800, Houston, Texas 77056 " "713.534.0250 (tel) 713.524.0310 (fax)




The Public Utilities Commission of Ohio
Ohio Competitive Retail Natural Gas Aggregator/Broker Cerlificate

Renewal
Issued pursuant to Case Number(s):
11-0403-GA-AGG
5

Ohio Competitive Retail Natural Gas Aggregator/Broker Cettificate Number:
' 11-210G(2)

Granted to:
Acclaim Energy, LTD

Whose office or principal place of business is located at:
2 Riverway, Suite 800, Houston, Texas 77056

And is hereby certified to provide:
Retail Natural Gas Aggregator/Broker Services
within the state of Ohio, for a two-year period.

Cerfification Effective:
February 25, 2013 Through February 25, 2015

The certificafion of Ohio competitive retail natural gas aggregators/brokers is governed
by Chapter 4901:1-27 of the Ohio Administrative Code and section 4929.20 of the Chio
Revised Code.

This Certificate is revocable if all of the conditions set
forth in the aforementioned case(s) as well as those
under law, are not met.

Cerfified entity is subject to all rules and regulations of the commission, now existing or
hereafter promulgated.

Witness the seal of the Commission affixed at Columibus, Chio
Dated: January 16, 2013

By Order of
The Public Utilities Commission of Ohio

Y,

“Barcy F.ﬂACNeOI, Secretary
Betty McCauley, Acting Secretary
Tanowa M. Troupe, Acting Secretary

Form No, CRNGS/AGG/B-06
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Please type or print all required information. Identify all attachments with an exhibit label and title (Example: Exhibit
A-16 - Company History). All attachments should bear the legal name of the Applicant. Applicants should file completed
applications and all related correspondence with the Public Utilities Commission of Ohio, Docketing Division,

180 East Broad Street, Columbus, Ohio 43215-3793.

it
ad the form by

A-1 Applicant intends to renew its certificate as: (check all that apply)
DRetail Natural Gas Aggregator Retail Natural Gas Broker

A-2 Applicant information:

Legal Name
Address

Telephone No.

A-3

Name
Address

Web site Address

ich the applicant does business in North America:
LAIMENERGY:M

Business Address

Telephone No. 713

(CRNGS Broker/Aggregator Renewal) Page 1 of 7
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A-6

A-7

A-9

A-10

A-11

Contact person for Commission Staff use in investigating customer complaints:

Name RICH;

Customer service address

Toll-Free Telephone No. |

Provide “Proof of an Ohio Office and Employee,” in accordance with Section 4929.22 of the Ohio
Revised Code, by listing name, Ohio office address, telephone number, and Web site address of the
designated Ohio Employee

Name Mand Title REPRESENTATIVE -~ -

Business address 8044 236

Telephone No. Email Address debifrazier@gmailicom-..

Applicant's federal employer identification number

Applicant’s form of ownership: (Check one)

|:| Sole Proprietorship Partnership

I:I Limited Liability Partnership (LLP) EI Limited Liability Company (LLC)
D Corporation EI Other :

(Check all that apply) Identify each natural gas company service area in which the applicant is
currently providing service or intends to provide service, including identification of each customer
class that the applicant is currently serving or intends to serve, for example: residential, small

commercial, andfor large commercialfindustrial (mercantile) customers. (A mercantile customer, as defined
in Section 4929.01(L)(1) of the Ohio Revised Code, means a customer that consumes, other than for residential use, more
than 500,000 cubic feet of natural gas per year at a single location within the state or consumes natural gas, other than for
residential use, as part of an undertaking having more than three locations within or outside of this state. In accordance with
Section 4929.01{L)(2) of the Ohio Revised Code, “Mercantile customer” excludes a not-for-profit customer that consumes,
other than for residential use, more than 500,000 cubic feet of natural gas per year at a single location within this state or
consumes natural gas, other than for residential use, as part of an undertaking having more than three locations within or
outside this state that has filed the necessary declaration with the Public Utilities Commission.)

(CRNGS Broker/Aggregator Renewal - Version 1.07) Page 2 of 7




Residential }S;nail Commercial

A-12 If applicant or an affiliated interest previously participated in any of Ohio’s Natural Gas Cheoice
Programs, for each service area and customer class, provide approximate start date(s) and/or end
date(s) that the applicant began delivering and/or ended services.

olumbia Gas of Ohio

ng Dateof Service 22472011~ End Date

©2/24£2011. - End Date

v

ll ominion East Ohio
Beginning Date of Service 212412011~ End Date

Beginning Date of Service - 2/2412011 -

212412011

| 224/2011 - EndDate

2/2412011 - -~ End Date

Beginning Daté of Service 2/24/2011.  ° End Date

A-13 If not currently participating in any of Ohio’s four Natural Gas Choice Programs, provide the
approximate start date that the applicant proposes to begin delivering services:

(CRNGS Broker/Aggregator Renewal - Version 1.07) Page 3 of 7




A-14

A-15

A-16

A-17

A-18

B-1

B-2

-Iilfendgd Start Date

- Intended Start Date

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED,

Exhibit A-14 "Principal Officers, Directors & Partners," provide the names, titles, addresses and
telephone numbers of the applicant’s principal officers, directors, partners, or other similar officials.

Exhibit A-15 "Corporate Structure," provide a description of the applicant’s corporate structure,
including a graphical depiction of such structure, and a list of all affiliate and subsidiary companies that
supply retail or wholesale natural gas or electricity to customers in North America.

Exhibit A-16 "Company History,” provide a concise description of the applicant’s company history
and principal business interests.

Exhibit A-17 "Articles of Incorporation and Bylaws," provide the articles of incorporation
filed with the state or jurisdiction in which the applicant is incorporated and any amendments
thereto, only if the contents of the originally filed documents changed since the initial application.

Exhibit A-18 "Secretary of State,” provide evidence that the applicant is still currently registered with
the Ohio Secretary of the State.

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED

Exhibit B-1 “Jurisdictions of Operation,” provide a current list of all jurisdictions in which the
applicant or any affiliated interest of the applicant is, at the date of filing the application, certified,
licensed, registered, or otherwise authorized to provide retail natural gas service, or refail/wholesale
electric services.

Exhibit B-2 "Experience & Plans," provide a current description of the applicant’s experience and
plan for contracting with customers, providing contracted services, providing billing statements, and
responding to customer inquiries and complaints in accordance with Commission rules adopted pursuant
to Section 4929.22 of the Revised Code and contained in Chapter 4901:1-29 of the Ohio Administrative
Code.

Exhibit B-3 "Summary of Experience," provide a concise and current summary of the applicant’s
experience in providing the service(s) for which it is seeking renewed certification (e.g., number and
types of customers served, utility service areas, volume of gas supplied, etc.).

Exhibit B-4 "Disclosure of Liabilities and Investigations,” provide a description of all existing,
pending or past rulings, judgments, contingent liabilities, revocations of authority, regulatory

investigations, or any other matter that could adversely impact the applicant’s financial or operational

(CRNGS Broker/Aggregator Renewal - Version 1.07) Page 4 of 7




B-5

C-1

C-2

C-4

C-5

status or ability to provide the services for which it is seeking renewed certification since applicant last
filed for certification.

Exhibit B-5 "Disclosure of Consumer Protection Violations,” disclose whether the applicant,
affiliate, predecessor of the applicant, or any principal officer of the applicant has been convicted or held
liable for fraud or for violation of any consumer protection or antitrust taws since applicant last filed for

certification,
If Yes, provide a separate attachment labeled as Exhibit B-5 "Disclosure of Consumer Protection
Violations,” detailing such violation(s) and providing all relevant documents.

Exhibit B-6 ""Disclosure of Certification Denial, Curtailment, Suspension, or Revocation,” disclose
whether the applicant or a predecessor of the applicant has had any certification, license, or application
to provide retail natural gas or retail/wholesale electric service denied, curtailed, suspended, or revoked,
or whether the applicant or predecessor has been terminated from any of Ohio’s Natural Gas Choice
programs, or been in default for failure to deliver natural gas since applicant last filed for certification.

If Yes, provide a separate attachment, labeled as Exhibit B-6 "Disclosure of Certification Denial,
Curtailment, Suspension, or Revocation,” detailing such action(s) and providing all relevant documents.

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED

Exhijbit C-1 “Annual Reports,” provide the two most recent Annual Reports to Shareholders. If
applicant does not have annual reports, the applicant should provide similar information, labeled as
Exhibit C-1, or indicate that Exhibit C-1 is not applicable and why.

Exhibit C-2 “SEC Filings,” provide the most recent 10-K/8-K Filings with the SEC. If applicant does
not have such filings, it may submit those of its parent company. If the applicant does not have such
filings, then the applicant may indicate in Exhibit C-2 whether the applicant is not required to file with
the SEC and why.

Exhibit C-3 “Financial Statements,” provide copies of the applicant’s two most recent years of
audited financial statements (balance sheet, income statement, and cash flow statement). If audited
financial statements are not available, provide officer-certified financial statements. If the applicant has
not been in business long enough to satisfy this requirement, it shall file audited or officer-certified
financial statements covering the life of the business.

Exhibit C-4 “Financial Arrangements,” provide copics of the applicant's current financial
arrangements to conduct competitive retail natural gas service (CRNGS) as a business activity (e.g.,
guarantees, bank commitments, contractual arrangements, credit agreements, etc.)

Exhibit C-5 “Forecasted Financial Statements,” provide two years of forecasted financial statements
(balance sheet, income statement, and cash flow statement) for the applicant’s CRNGS operation, along
with a list of assumptions, and the name, address, email address, and telephone number of the preparer.

(CRNGS Broker/Aggregator Renewal - Version 1.07) Page 5 of 7




C-6

C-9

D-1

D-2

D-3

Exhibit C-6 “Credit Rating,” provide a statement disclosing the applicant’s current credit rating as
reported by two of the following organizations: Duff & Phelps, Dun and Bradstreet Information
Services, Fitch IBCA, Moody’s Investors Service, Standard & Poors, or a similar organization. In
instances where an applicant does not have its own credit ratings, it may substitute the credit ratings of a
parent or affiliate organization, provided the applicant submits a statement signed by a principal officer
of the applicant’s parent or affiliate organization that guarantees the obligations of the applicant.

Exhibit C-7 “Credit Report,” provide a copy of the applicant’s current credit report from Experion,
Dun and Bradstreet, or a similar organization.

Exhibit C-8 “Bankruptcy Information,” provide a list and description of any reorganizations,
protection from creditors, or any other form of bankruptcy filings made by the applicant, a parent or
affiliate organization that guarantees the obligations of the applicant or any officer of the applicant in the
current year or since applicant last filed for certification.

Exhibit C-9 “Merger Information,” provide a statement describing any dissolution or merger or
acquisition of the applicant since applicant last filed for certification.

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED.,

Exhibit D-1 “Operations,” provide a current written description of the operational nature of the
applicant’s business functions.

Exhibit D-2 “Qperations Expertise,” given the operational nature of the applicant’s business, provide
evidence of the applicant’s current experience and technical expertise in performing such operations.

Exhibit D-3 “Key Technical Personnel,” provide the names, titles, email addresses, telephone
numbers, and background of key personnel involved in the operational aspects of the applicant’s current
business.

Applicant Signature and Titte
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The Public Utilities Commission of Ohio

Competitive Retail Natural Gas Service
Affidavit Form
{(Version 1.07)

In the Matter of the Application of )

2 . R ) Case No. -GA-AGG
for a Certificate or Renewal Certificate to Provide )

Competitive Retail Natural Gas Service in Ohio. )

County of HARRK

State of
o .:'; ‘ '.': . [Affiant], being duly sworn/affirmed, hereby states that:

(1) The information provided within the certification or certification renewal application and supporting information is
complete, true, and accurate to the best knowledge of affiant.

(2) The applicant will timely file an annual report of its intrastate gross receipts and sales of hundred cubic feet of
natural gas pursuant to Secticns 4905.10(A), 4911.18(A), and 4929.23(B), Ohio Revised Code.

(3) The applicant will timely pay any assessment made pursuant to Section 4905.10 or Section 4911.18(A), Ohio
Revised Code.

(4) Applicant will comply with all applicable rules and orders adopted by the Public Utilities Commission of Ohio
pursuant to Title 49, Ohio Revised Code.

(5) Applicant will cooperate with the Public Utilities Commission of Ohio and its staff in the investigation of any
consumer complaint regarding any service offered or provided by the applicant.

(6) Applicant will comply with Section 4929.21, Ohio Revised Code, regarding consent to the jurisdiction of the Ohio
courts and the service of process.

(7) Applicant will inform the Public Utilities Commission of Ohio of any material change to the information supplied in
the certification or certification renewal application within 30 days of such material change, including any change in
contact person for regulatory or emergency purposes or contact person for Staff use in investigating customer
complaints.

(8) Affiant further sayeth naught.

' " SENIOR VP, FINANCE & OPERATIONS
Affiant Signature & Title o i

Sworn and subscribed before me this [01 ‘n/\ ~day of \S}fww V! ' Month - 26§  Year

J Ko Dy

Print Name and Title

My commission expires on 3 / 3 / ZO {7

{CRNGS Broker/Aggregator Renewal) Page 7 of 7
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A-14
A-15
A-16
A-17
A-18

State of Ohio
Certification Application for Retail Natural Gas Brokers/Aggregators

Applicant: Acclaim Energy, Ltd.

Exhibits

Principal Officers

Corporate Structure

Company History

Articles of Incorporation and By-Laws
Secretary of State Registration

Jurisdiction of Operations

Experience and Plans

Summary of Experience

Disclosure of Liabilities and Investigations

Annual Reports

SEC Filings

Financial Statements

Financial Arrangements
Forecasted Financial Statements
Credit Rating

Credit Report

Bankruptcy Information
Merger Information

Operations
Operations Expertise
Key Technical Personnel
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A-15 - Corporate Structure

Please see the enclosed chart which describes the ownership structure of Acclaim Energy, Ltd
and its affiliate companies. Neither Acclaim Energy Ltd. Nor any of its affiliates supply retail or
wholesale natural gas or electricity in North America. Acclaim Energy Ltd. acts exclusively as
consultant and energy broker for the benefit of its clients.

i0




Acclaim Energy, Ltd.
Comorate Structure

John D. Elder III
Owns 100% Membership Interest in
Acclaim Energy Management, LLC

Acclaim Energy Management, LLC
A Texas Limited Liability Company
(formerly Legacy CMS Management, LLC)
General Pariner

Acclaim Energy, Ltd.
A Texas Limited Partnership
(formerly The Legacy CMS Group, Ltd.)

11




A-16 - Company History

Acclaim Energy, Ltd. (the “Company™) was established in 2003 as Legacy CMS Group, Ltd. The
Company was established to provide consulting services to institutional entities including cities,
counties, and municipal utility districts in Texas. In 2004, the Company began providing services
to commercial and industrial clients, primarily in the Texas market, including both natural gas
and electricity consultation and brokerage. In 2005, the Company began to acquire and represent
clients outside of Texas.

The Company changed its name to Acclaim Energy, Ltd. in 2009 and does business as Acclaim
Energy Advisors. Today, the Company serves nearly 400 clients and 4,000 locations nationwide,
including commercial, industrial and institutional entities and organizations. The Company is
recognized as one of the top ten energy consulting firms in North America by KEMA, an industry
monitoring and consulting firm.

12




A-17 - Articles of Incorporation and By-Laws

See the enclosed.

13




THE LEGACY CMS GROUP, LTD.

AMENDMENT TO
CERTIFICATE OF LIMITED PARTNERSHIP

The undersigned, being the sole General Partner ot The Legacy CMS Group, Ltd. (the
“Partnership™), hereby cxecutes this Amendment to Certificate of Limited Partnership (this
“Amendment’™) which is being filcd with the Secretary of State of the State of Texas in
accordance with Section 2.02 of the Texas Revised Limiled Partnership Act.

1. The name of the Partnership is The Legacy CMS Group, Ltd.
2. Section | of the Partnership’s Certificate of Limited Partnership is amended (o read in its

entirety as follows:

“l. The name of the limited partnership is Acclaim Energy, Ltd.”

3. This Amendment has been approved in the manner required by the Texas Rcevised
Limited Partnership Act and the governing documents of the Partnership.

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the undersigned has hereunto set his hand to this Amendment

this 8" day of May, 2009.

The Legacy CMS Group, Ltd.

By: Legacy CMS Management, LLC. its
gencral ner

By:

/{mn D. Elder, [1I, Manager

15
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LEGACY CMS MANAGEMENT, LLC Y or
ARTICLES OF AMENDMENT YO THE ARTICLES OF onmmz.a%»

e

Purseant o the provisions of Article 3.06 of the Texas Limited Liability Company Act
(the “TLLCA™), the undersigned limited liability company adopts the following Articles of
Amendment to its Articles of Organization: .

I The name of the limited liabifity company is Legacy CMS Management, LLC.

2 Atticle One of the Articles of Organization is hereby deleted in its entirety and replaced
with the following:

“The name of the limited liability company is Acclaim Energy Management, LLC”

3. These Articles of Amendment were approved in accordance with Section G or H of
Article 2.23 of the TLLCA or as otherwise provided in the articles of organization or
regulations on May 8, 2009.

[REMAJINDER OF PAGE INTENTIONALLY LEFT BLANK}
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IN WITNESS WHEREOF, the lmited liability company has caused these Acicles of
Amendment to be signed this 8" day of May, 2009,

Legacy CMS Management, LLC, it
general partner

By:

ohn D. Elder, II, Manager
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COX | sMITH

ATTORNEYS

May 8, 2009

Office of the Secretary of State
Corporations Secfion

P.0. Box 13697

Austin, Texas 78711-3697

Re:  Acclaim Energy, Ltd.
Dear Sir/Madam:

The undersigned corporation, which has reserved the name “Acclaim Energy, LLC" with
the Office of the Secretary of State of the State of Texas, hereby consents to the use of
the name “Acclaim Energy Management, LLC" by “Legacy CMS Management, LLC”, a
Texas limited liability company.

COX SMITH MATTHEWS INCORPORATED

—

By: [ Z
W. Todd Thetford, attorney

COX 6MITH MATTHEWS INCORI DRATED
112 East Pecan Streer | 3u-te 1000
San Antonlo, T{ 78205

210 834 5500 te) | 210 228 IBS (ax

DATSTEAYY ) M ALLEN SAN ANTONIO coxamiTH.com
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ARTICLES OF ORGANIZATION : FILED
in the Office of the
OF Secretary of State of Texas

LEGACY CMS MANAGEMENT, LLC APR 14 2003

The undersigned, acting as the organizer of a limited lability wmga%?%QQQ)se%gqgn
Limited Liability Company Act (the “Act"), does hereby adopt the following Articles of
Organization for LEGACY CMS MANAGEMENT, LLC (the "Company"):

ARTICLE ONE
The name of the limited liability company is LEGACY CMS MANAGEMENT, LLC.
ARTICLE TWQO

The period of the Company’s duration shall be perpetual, unless the Company dissolves
in accordance with the terms of its regulations.

ARTICLE THREE

The purpose for which the Company is organized is the transaction of any or all lawfui
business for which limited liability companiecs may be organized under the Act.

ARTICLE FOUR
The address of the initial registered office of the Company is 3333 Eastside, Swte 290,
Houston, Texas 77098, and the name of the Company's initial registered agent at such address is
Jobkn D. Elder, IIT.
ARTICLE FIVE

The Company will not have managers. The names and addresses of the inttal members
of the Company are as follows:

Name Address
John D. Elder, 111 P. O. Box 130226

Houston, Texas 77219

Walter Thomas McAndrew 2950 North Loop West, Ste. 543
Houston, Texas 77092

50195883.00C ERE

19



ARTICLE SIX

The name and address of the organizer of the Company is as follows:

Name Address
Michael T. Norman 112 E. Pecan Street, Suste 1100

San Antonio, Texas 78205
ARTICLE SEVEN

No member of the Company shall be liable to the Company or any other member for
monetary damages for an act or omission n such member's capacity as a2 member of the
Company, except that this Article Seven does not eliminate or limit the liability of a mmember to
the extent the member is found liable for (i} a breach of the member's duty of loyalty to the
Company or its members; (i1) an act or omission not in good faith that constitutes a breach of
duty of the member to the Compagny or an act or omission that involves intentional misconduct or
a knowing violation of the law; (iii} 2 transaction from which the member received an improper
benefit, whether or not the benefit resulted from an action taken within the scope of the mermber's
office; or (iv) an act or omission for which the liability of a member is expressly provided by an
applicable statute. Any repeal or amendment of this Article Seven shall be prospective only and
shali not adversely affect any lunitation on the liability of 2 member of the Company existing at
the time of such repeal or amendment. In addition to the circumstances in which a nember of
the Company is not liable as set forth in the preceding sentences, a member shall not be liable to
the fullest extent permitted by any provision of the statutes of the State of Texas hereafier
enacted which further limit the Yability of a member or manager of a limited liability company
or of a director or officer of a corporation. The provisions of this Article shall not be deemed to
limit or preciude indemnification, release or other limitations on the liability of a rmember by the
Company for any liability which has not been eliminated or limited by the provisions of this
Article.

IN WITNESS WHEREOF, these Articles of Organization have been executed on this

14th day of April, 2003 by the undersigned organizer.
% é\/

"Michael T. Norman, Organizer

50195853.DOC 2
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LEGACY CMS MANAGEMENT, LLC N ’3’ wgfgf of g
4y . S of ry
ARTICLES OF AMENDMENT TO THE ARTICLES OF ORGANIZAQD)E 98 2y "o
Orati, -
S —— e
. cty opn

Pursuant to the provisions of Article 3.06 of the Texas Limited Liability Company Act
{the “TLLCA"), the undersigned limited hablh[y company adopts the followmg Articles of
Amendment 1o its Articies of Organization:
). The name of the limited liability cornpany is Legacy CMS Management, LLC.

2. Avlicle Onpe of the Articles of Organization is hereby dcieted in its entirety and replaced
with the following:

“The name of the limited Liability company is Acclaim Energy Management, LLC”

3. These Articles of Amendmeal were approved in acgordance with Section G or H of
Article 2.23 of the TLLCA or as otherwise provided in the artictes of organization of
regulations on May 8, 2009.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOQF, the limited liability company has caused these Argcles of
Amendment to be signed this 8" day of May, 2009.

Legacy CMS Management, LLC, ws
general partner

By:

ohn D. Elder, IIl. Manager

1554774, }

4
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. AUSTIN

cCOX|sMITH

ATTORNEYS

May 8, 2009

Office of the Secretary of State
Corporations Section

P.O. Box 13697

Austin, Texas 78711-3697

Re:  Acclaim Energy, Ltd,

Dear Sir'fMadam:

The undersigned corporation, which has reserved the name “Acclaim Energy, LLC" with
the Office of the Secretary of State of the State of Texas, hereby consents to the use of
the name “Acclaim Energy Management, LLC" by “Legacy CMS Management, LLC." a
Texas limited fiability company.

COX SMITH MATTHEWS INCORPORATED

ek T

W. Todd Thetford, atterney

COX EMITH MATTREWS INCORIQRATED
312 Eap Pecon Screer 1 Ju.ce 1800
San Antanle. 1{ TA205

210 354 SS00 vt | 30 276 D95 fax
COREMITH.COM

palltHY MCALLEN  SAN ANTONIC
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THE LEGACY CMS GROUP, LTD.

AMENDMENT TQ
CERTIFICATE OF LIMITED PARTNERSHIP

The undersigned, being the sole General Partner of The Legacy CMS Group, Lid. {the
“Partnership™), hereby cxccutes this Amendment to Certificate of Limited Partnership (this
“Amendment’) which is being filed with the Secretary of State ol the State of Texas in
accordance with Section 2.02 of the Texas Revised Limiled Pastnership Act.

[ The naine of the Partnership is The Legacy CMS Group, Lid.

2 Section 1 of the Partnership’s Cernificate of Linuted Partnership is amended o vead in is
entirely as tollows:

“1 The name of the mited partnership ts Acclaim Energy, Ltd.™

3. This Amendmeat has been approved in the munner requircd by the Texas Revised
Limited Partnership Act and the governing documents of the Partnership.

IREMAINDER OF PAGE INTENTIONALLY LEFT BILANK]
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IN WITNESS WHEREOF, the undersigned has hereunto set his hand to this Amendment

this 87 day of May, 2009,

The Legacy CMS Group, Lid.

By Lepacy CMS Munagement, LLC, i1
eencral nev

By o

//{Jhn D. Elder, 11, Manager
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AMENDED AND RESTATED
AGREEMENT OF LIMITED PARITNERSHIY

OF

THE LEGACY CMS GROUP, LTD.
{a Texas Limited Parincrship)

THE SECURITIES REPRESCENTED BY THIS DOCUMENT HAVE BEEN ACQUIRED FOR
INVESTMENT AND HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1533,
AS AMENDED, OR UNDER THE TEXAS SECURITIES ACT, AS AMENDED, OR UNDER THE
SECURITIES LAWS OF ANY OfHER STATES. WITHOUT SUCH REGISTRATION, SUCH
SECURITIES MAY NOT BE SOLD, PLEOGED, HYPOTHECATED OR OTHERWISE
TRANSFERRED, EXCEPT UPON FURNISHING AN OPINION OF COUNSEL SATISFACTORY TO
THE GENERAL PARTNER OF THIS LIMITED PARTNERSHIP THAT REGISTRATION IS NOT
REQUIRED FOR SUCH TRANSFER OR THE SUBMISSION TQO THE GENERAL PARTNER OF
THIS LIMITED PARTNERSHIP OF SUCH OTHER EVINENCE AS MAY BE SATISFACTORY TO
THE GENERAL PARTNER OF THIS LIMITED PARTNERSHIP TO THE EFFECT THAT ANY
SUCH TRANSFER SHALL NOT BE IN VIOLATION OF THT SECURITIES ACT OF 1933, AS
AMENDED, THE TEXAS SECURITIES ACT, AS AMENDED, OR OTHER APPLICABLE STATE
SECURITIES LAWS OR ANY RULE OR REGULATION PROMULGATED THEREUNDLR. THE
PARTNERSHIP DOES NOT HAVE ANY OBLIGATION TO REGISTER ANY OF THE SECURITIES
REPRESENTED BY THIS DOCUMENT OR TO MAINTAIN PUBLICLY AVAUO.ABLE ANY
INFORMATION REGARDING THE PARTNERSHIP. ADDITIONALLY, ANY SALE OR OTHER
TRANSFER OF THESE SECURITIES IS SUBJECT TO CERTAIN RESTRICTIONS TI{AT ARE SET

FORTH IN TEHIS AGREEMENT OF LIMITED PARTNERSHIP.
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AMENDED AND RESTATED
AGREFMENT OF LIVIITED PARTNERSHIP
OF
THE LEGACY CMS GROUP, LTD.

This Amended and Restated Agreement of Limited Partnership (this "Agreement”) of The Legacy
CMS Group, [.td. (the “Partrership™) is entered 1o effective as of the 1¥ day of July, 2006 (the "Effective
Date"), by and among Legacy CMS Management, LLC, a Texas limited liability company (the “General

Partncr”), and the Limited Partners (as hereinafter defined).
WITNESSETH:

WHEREAS, pursuanl to a Certificate of Liwmited Partaership filed with the Texas Secretary of
State on April 14, 2003, the Partnership was formed as The Legacy CMS Group, Tad.

WHERTAS, the General Partmer and John Devine Elder 1Tl (“Elder), as the initial Parters of the
[artnership, are subject ta that certain Agreement of Limited Parmership of the Legacy CMS Group, Ltd

dated effective April 14, 2003 (the “Original Agreement™);

WHERFEAS, pursuvant to the tenns of this Agreement, Lane Everctt Sloan (“Sloan™), Ryk Jeffery
Holdea (“Ilolden™), Elisa Hathie Kaplan (*Kaplan™) and Courtuey Anpe Granite (“Granite’™} are being
adgutted as Limited Partners in the Partnership (the “New Limited Partners”) effective as of the Effective
Date; and

WHEREAS, incident to becoming a [imited Pactner, Sloan has committed to conthute
$50,000.00 and Holden, Kaplan anpd Granite have performed past services valued at $40,000.00,

$20,000.00 and _SZ0,000.00. respectively;
WHEREAS, ¢ach of the New Limited Partners is knowledgeable of the Partnership’s business,

have had an opportunity to discuss their investment in the Partnership with management of the
Partnership, and undersiunds that an investment in the Partnership entails substantial risi, and they might

lose their entire investment in the Partnership; and

WHEREAS, the General Partner and Limited Partners desire to amend and restate the Original
Agreewment in its entirety as hereinafter set forth,

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the parties hercto agree as follows:

ARTICLE 1 _
FORMATION AND ORGANIZATION

1.t - Formation, Name of Partnership. The Gepecal Partner aud the existing Limited Partoer

have entered into and formed Legacy CMS Group, Lid, a Texas limited partnership (the “Parincrship”),
for the purposes hereinafler set forth. The General Partner of the Partagrship is Legacy CMS

Management, LLC, a Texas limited liabitity company, and the Limited Pattoers are the Persons 1dentified
under the heading “Limited Partaers” on Exhibit 1 hereto. The Partoership shall conduct its business

!
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uander the natnes “Legacy CMS Group, Lid.” “legacy Eoergy Solutions” and/or “Lepacy Eunergy
Management Solutions”, and such pames shall be used at all times in counection with the Partnership’s

business and affairs; provided, however, that the Partnership shall conduct its business uonder such name
or variations thereof as the (General Partner deems necessacy or approptiate to meet the reguirements of
law in any jurisdiction m which the Partmership may elect to do business..

1.2 Amendment and Restatement of Qriginal Aereement. This Agreement amends and

restates in its cotircty the Original Agreement.

[.3 Definiticns. [n addition to the terms defined clsewhere in this Agreement, the following
terms as used hercip, ubless the contexl specifically requires otherwise, shall have the following

respective meanings:
“Accounting Year” or “year” shall mean an accauntiag year ending on December 31 af

each calcadar ycar.
"Act" means the Texas Revised Limited Partnership Act as adopted and from time to time
amended by the State of Texas.

“Additional Limited Partner” shall mean a Person whu acquires a Partnership Interest
directly from the Partnership 20d who is admitted to the Partnership as a Limited Partner,

“Adjusted Capital Account Deficit™ shall mean, with respect to any Partner, the deficit

balance, if any, in such Partner’s Capital Account as of the cnd of the relevant year, after giving
effect to the following adjustments: (i)} credit to such Capital Account any amounts which the
Partaer is obligated to contribute to the Partnership, (i) credit to such Capital Account the
Partner’s share of Partacr Minimum Gain and the Partner’s share of Minimum Galo; and (iit)
debit to such Capital Account the items described in Treasury Repgulations § 1.704-
1(BX2XU)(d)(4), (5) and (6). The foregoing defiition of Adjusted Capital Account Deficit is
intended 1o comply with the provisions of Treasury chulatlon:. § 1.704- (b} 2)(iiYd) aod shall

be interpreted consistentdy therewith,

“Affiliate” shall mean, when used with respect to a specified Person, any other Person
directly or indirectly controlling or controlied by or under direct or indirect comunon controf with
the specified Person, provided that the Partnership shall not be deemed to be an AfTiliate of any
Partner. For purposes of this definitior “control,” when used with respect to any specified
Person, wmeans the power to direct the management and policies uf the Person, directly or
indircctly, whether through the ownership of voting securities or other equity interests, by
contract, by family relationship or otherwise; and the terms “controlling™ and “controlled” have

the meanings comelative o the foregoing.
“Agreed Price” shall mean, with respect to the purchase of the Partoership Interest of any
Parmer pursuanf to Article 6 upon the occurrence of any Operalive Event, an amount cqual to the

Fair Market Value of the Partnership Interest of the Subject Partner or such other amount as may
be set forth in a written agreement, executed after the effective date hereof, between the Subject

Parmer and the Partnership.

“Apreement” shall mean this instrument, as amended, modified or restated [roro troe to
time pursuant to Sectiop 10.7 hereof. All references to Sections are herein made, ualess noted

othervise, to Sections. of this Agreement.
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“Bankruptcy” shall have the meaning assigned to it in Section 7.1(b).

“Banlruptecy Proceedings” shall have the meaning assigned to it in Section 7.1{b)(i}.

“Capial Accouat” shall have the meaning assigned to it in Section 4.2.

: “Capital Contributions™ of a Partner shall mean the amount of cash and the oet fair
market value (os set forth in this Agreement, or if not set forth in this Agreement, as determised
by the General Pariner) of property or services contributed by thar Partner to the Partnership

pursuant to Article 3.

“Cauge” shall mean that the General Partnet has determined, in its reasonable judgment,
that any one or more of the folowing has occurred:

(1) the breach of any provision of this Agreement by a Partner which has not
been cured within five (5) days after the General Partner provides notice of the breach to the

Partner; or

{i).  cmbezzlement, fraud, theft, dishonesty (materally injudouvs to the
Partnership), commission of a crime invalving fravd or deceplion, current substance abuse or
misappropriation of funds; or

{(n1)  misfeasance, insubordination, malfessance, neglect of  duties,

incompetence of gross negligence of a Partner in the performance or non-performrance of bis
duties resulting in harm, monetery or otherwise, to the Partncrship oc the Geperal Partner or any
of their respective direct and indirect subsidiauries and afliliates, or their respective husinesses or
reputations which has not been cured within five (§) days after the General Partner provides

potice of such matter 10 such Partner; or

(iv)  the failure of a Partner to devole a Partner’s full time (or partial time if

mutually agreed to between the General Partner and such Partner) and best efforis to the
Partnership’s business which has not been cured within five (5) days after potice by the General

Partner to Employee; or

(v)  the willfl [ailure of a Partner to comply with the lawful directives and

assignments of the management of the Partpership, provided that such dircctives and assignmeats
are consistent with such Partnes’s education and business cxperience, or any policies or
procedures of the Partaceship that may be adopted or amended from time to time by the General

Partner.

“Certificate” shall mean the certificate or certificates required by law to be filed in
connection with the formation of the Partnership.

“Code” shali refer to the Toternal Revenue Cade of 1986, as amended.
“Common Unit” means a Unit designated as a “Cornmon Unit”™.
~Covered Person™ shall bave the meaning assigned to it in Sectian 8.2.

“Culpable Acts™ shall mean, with respect to any Person, faud, bad faith, gross
negligence, willlul misconduct or misappropriation of funds by such Person.
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. “Descendants™ shall mcan, with respect to a particular individual, such individual’s
children, grandchildren, great-grandchildren, znd more remote progeny, and such individual's
“descendants™ include only those that have been born to a lawful mamage or legally adopted

prior to attaining the age of fourteen (14) years.

“Fair Market Valuc" shall mean, with respect to determining the Agreed Price, shal) be
the fair market value of the subject Partnership luterest (which shail tuke wmto account amy
applicable discounts for minority interest and lack of marketability). (Unlcss otherwise agreed to
by the Subject Purner and the purchasers heceunder, the Fair Market Value of the subject
Partnership Interest shali be determined by an appraiser {the “Appraiser’) agreed upon by the
Subject Partner and the General Partner. [f such parties fail to agree upon the appointment of an
appraiscr within ten (10) days after a request by one of such parties for such appoimtnest has
been received by the other party or parties, the partics shall each, at their awn expense, appoint an
appraiser and the two appraisers so appointed shall in turn select a third appraiser within ten (10)
days of their appointment and the third appraiser as so sefected shall be the Appruiser. The
Appraigser as so appoioted shall determine the Fair Market Valoe of the subject Partership
Interest, after making appropriate adjustents and discounts for lack of liquidity and
tragsferability, minority iaterest and other factors deemed appropriate by the Appraiser. The costs
and expenses of the Appraiser shall be divided evenly between the Subject Partner, on one hand,
and thc Partncrship, on the other hand, The detcrmination of the fair market value of such
Partnership Interest by the Appraiser shall be final and binding oo all parties. The Appraiscr shalt
deliver a written report of his or her appraisal to the Partnership, the Nonsubject Partnecs (if

appticable}, and the Subject Partner.

“Family” shall meau, with respect to a particular individuai, such individual’s spouse,
siblings, parents and Desceodants.

“GAAP” shall mean U.S. generally accepted accounting principles as in effect from time

to time.

“Gengral Partner” shall mean Legacy CMS Management, LLC, a Texas limited liabdity
company, or any other Person (hat, at the time of reference, serves as the general partner of the
Partnershup in accordance with the provisions of this Agrecment,

“Limited Partnce™ shall mean thuse persons whose nuarpes are set forth in Exhibit |
hereto, other than the General Partner, or any other Person (including each additiopal Limited
Partner and each substituted Limited Partner) that, al the time of refecence, ts admitted lo the
Partnership as a Iimited partner in'accordance with the provisions of this Agreement.

“Liguidating Event” shall mean a salc of all or substantially all of the asscts of the
Partership, or a merger, combination or consolidation of the Partnership with another entity,
whereby, as a result of such merger, combination or consolidation, the Partners own  ess than

50% of the capita) interesis of the swrviving entity.

“Liquidator” shall have the meaning assigned to it in Section 7.2

“Major Decision(s)” shall have the meaning assigned to it in Section 2.2.

“Mipimum Gain™ shall mean the aggregate gain, it any, that would be realized by the
Partrership for purposes of computing income or loss with respect to cach Partnership asset if
each Partnership asset was disposed of by the Partnership in a taxable wansaction in full
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satisfaction of all nonrecourse liabilities uf the Partmership secured by such asset Mintmum Gain
with respect to each Partnership asset shajl be further determined in accordance with the rules of
Treasury Regulations § 1.704-2(d) and any suhsequent ruls or regulation goveming the
determination of minimum gain. A Parner's share of Minimum Gain at the end of any
Partnership year shall equal the aggregate Noirccourse Deductions allucated 1o such Partner {or
his predecessors in interest) up to that limc, less such Partner's (and predecessors®) aggregate
share of decreases in Minimum (vain determined in accordagce with Treasury Regulations §

1.704-2(g).

“Net Cash Flow” shall mean, with respect to any period, ail cash revenues and receips
received by the Partnership {excluding Capital Contributions); less (i) cash expended (other than
to the extent expended from reserves established in accordance with clause (ii) of this definitiog)

_ for debts and expenses and intecest and principal paymeants on any indebteduess of the Partnecship
and (i) reserves that the Geners! Purtner determines in its discretion to be advisable pursuant to
Section 2.1. For purposes of determining Net Cash Flow, depreciation and amortuation shall not
be congidered an expense of the Parmership. Net Cash Flow shall be deterrnined consislent with

the financial staterents of the Partnership.

“Net Income” shall mean, for a taxable yecar of the Partnership, the excess of (i) the
tncome and gain of the Partnership for such year determined in accordance with the accounting
prnciples described in Seclion 4.1(a), over (ii) the deductioas and losscs of the Partnership for
such year determined in accordance with the accounting principles described in Section 4.1(a).

“Ner Loss” shali mean, for a taxable year of the Partnership, the excess of (i) the
deductions and losses of the Partoership for such year determined in accordance with the
accounting principles described in Section 4. 1{a), over (ii) the income and gain of the Partoership
for such year determined in accordance with the accounting pripciples described i Secting

4.1(a).

“Noarecourse Deductions” shall mean the excess, if any, of the net tncrease in the
amount of Miaimum Gain during a Partnership year over the aggrepate amount of eay
distributions during such year of proceeds of a nonrecoursc liability that ave alfocable to an
increasc in Minimun Gain. The Nonrecourse Deduclions of a year shall copsist first of
depreciation with respecl to each item of Partnership property to the extent of the increase in
Minimum Gain attnibutable to ooworecoursc liabilines of the Partnership secured by such
Partnership property, with the remainder of any Nonrecourse Deductions made up of a pro rafa
portion of the Partnership’s other items of loss. Nonrecourse Deductions shall be further
deterruned in accordance with the rules of Treasury Regulations §§ 1.704-2(b)(1) and 1.704-2(c)
and any subscqueat rule or reguiation governing the defermination of Noarecourse Deductions.

“Nonsubject Partne;” shalf have the eaning assigned to it in Section 6.3.

“QOperative Evenl™, with respect to any Partner, shall mean any of the following events:

(i) with rexpect to each Service Partner, the death of such Partner
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{in with respect to each Scrvice Partner, the lermination of the martal
relationship of such Partner by death or divorce if such Partner does not succeed to his or
her spouse’s copununity interest in the Partmer's Parinership Tnterest or purchase such
interest pursuant to the terms hersof, or the entering into of any property settiement
arrangement or agreement in connection therewith, purseant to which such Partner's
interest tn his or her Partnership Interest is to be diluted. lessened, encorubered or

impatred;
(1i}  the Bankruptcy of such Partuer;

(iv}  with respect to each Service Partner, such Partner is no longer croploycd
ot otherwise engaged to provide services to the General Partner or the Partaership, for
any reason or po reason {including, without limitation, death, disability, with Cause,

without Cause, or voluntary resignagon by such Partner); and

{v)  the material breach by such Partner of any provisions of this Agreement,
and the General Partner has pravided written notice of such breach to such Partner and
such Partner has failed to cure such breach within 15 days of receipt of such natice.

“Partner Minimum Gain™ shall mean the aggregate of the partner nowrecourse debt
ninimum gain amounts of the Partpership computed in accordance with Treasucy Regulations §

F.704-2(1)(3).

“Partner Nonrecoucse Deductions” shall be determined in accordance with the priociples
of Treasury Regulations § 1.704-2(i){1}. The amounl of Partaer Nonrccowse Deductions for a
year is determined in accordance with Treasury Regulations § 1.704-2(i)(2) and geaerally equals
the net increase, if any, in the amount of Partner Minimum Gaip during that year, determised

pursuant to Treasury Regulations § 1.704-2(i)(3).

“Partners” shall refer collcctively to the General Partner and the Limited Partners.

“Partnership™ shall have the meaning assigned Wit in Section 1.1,

“Parmership Inlcrest” shall mean the interest of each Partner in the Partnership (which
shall include, without limitation, its rights as General Partner or Limited Pariner, as the case may

be, and 115 interest in revenues, income, gains, losses, deductions, Net Cash Flow and
distributionas.
“Partnership Office” shall have the meaning assigned to it in Section 1.5.

“Partnership Year”™ shall mean the Accounting year of the Partnership.

‘“Percentage [nterest” shall mean, with respect to any Parlner, a fraction, the numerator of
which is the number of Common Units (on an as-converted basis) then owned by such Partner,
and the denominator of which is the total number of Common Units {on an as-converted basis)
then owned by all of the Partners (or, with respect to any vote or approval of, or other reference
to, less than all of the Partners, the total number of Common Units (on an as-converted basis)
thea owned by such Partners). For purposes of this Agreement, references to “on an as-converted
basis” shail mean the number of Commmon Units that would be outstanding if all outstanding
Units that are under any circumstance convertible into Common Units were so converted into

Coramon Units immediately prior to the mowmeot in question.

208930814
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“Person” shall raean an individual, corporation, association, limited liabiity company,
limited Lability partaership, parmership, estate, trust, unincorporated organization ot other entity
or & government or &ny agency or political subdivision thereof.

“Purchase Price” shall have the meaning assigned theceto in Section 6.3(a).

“Registered Apent” shall bave the meaning assipned to it in Section 1.6.

“Registered Office” shall bave the meaning assigned fo it in Section 1.6.

“Regulatory Allocations™ shall have the meaning assigned to it in Section 4.1{d).

“Related Party” shall mcan, as to any Partoer, (i) any Affiliate of such Partmer, (ii) any
eraployee, manager, ofhoer, director, shareholder or partner of such Partner or of any Afiiliate of
such Partner, (i1i) any Partner of the family of any Person that is a Related Party of such Partner,
and (iv) all agents (whether or not disclosed) acting on behalf of or by the direction of any of the
foregoing.

“Required Interest” shall mean the written approval of the General Partner and the
written appraval of the Limited Partners holding at feast a majority of the Percentage Interests of

all Limited Partners.

l“Ruies" shall have the meaning assigned to it in Section 10.5(a).
“Securities Act” shall have the meaning assigned to it in Section 6.5.

“Service Partner” shall mean any Partner thal is an employec of the Partmership or
otherwise provides services to the Partnership.

“Special Purchase Entity” shall nean a’ Paritner that is oot a natural persoo and (i) was
forrmed for the purpose of owning a Tartnership Interest or (ii) whose primary asset is a

Partaership Interest, g
“Subject Partner” shall have the meaning assigned to it in Section 6.3.

“Substituted Limited Partner™ shall mean a Person who acguires a Partnership Interest
from an existing Partner and who is admitted to the Partacrship as a Limited Pariner.

“Tax Maitera Parner” shall bhave the meaning assipned to It tn Secton 5.3.

“Transfer™ shall have the meaning assigned to it in Section 6.1,

“Treasury Repulations™ shall mean thc Income Tax Regulations promulgated uader the
Code, as such regulations may be amended from time to fime {(including comrespanding provisions
of succeeding regulations).

“Unit” means & uanit of ownership in the Partnership of any class or senies outstanding frorm
time to time, including, without )imitation, Common Units and any preferred units hereafter issued

and outstanding.

*Unit Desighation” means an addendum or cxhibit to this Agreement executed by the
General Partoer to establish any series or class(es) of Units, which addendum or exbibit shall set
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forth the designations, preferences, limitations and relative dights, including voting rights, of the
Units of each such seres or class

“Winding Up" shafl mean the period following a termination of the Partnership.

“Withdrawing General Partner” shall have the meaning assigned to it in Section 7.1(d).

1.4 Term. Tbe Original Agreement became effective and the Partoership commenced as of
Apal 14, 2003, the date of filing of the Certificate, and shall coatinue perpetually, unless sooner
terminated in accordunce with any provision of this Agreement.

t.5 Principal Office. The principal office of the Partnership (the *“Partnership Oftice™} shall
be Faur Houston Center, 1221 Lamar Swteet, Suite 510, Houston, Texas 77010, or such other location or
jocations in the State of l'exas as the General Partner may determmive. The books and records of the
Pactnership shall be kept 2 the Pactaership Office, or such otber location or locations in the State of Texas

as the General Partoer may determine,

1.6 Registered Office and Registered Agent. The “Registered Office” of the Partnership in

Texas shall be Four Houston Center, 1221 Lamar Street, Suite 510, Houstoa, Texas 77010, and the name
of the “Registered Agent” at such address is John D, Elder Ul. The Registered Office and/or Registered

Ageat may be changed by the General Partmer from time to time in accordance with provisions of the Act.
The

1.7 Filing of Certificate. The Geneml Partoer has executed and filed the Certifcate,
General Partner shall execute, file and/or record any other cedificate or certificates and take all other
steps permiftted, necessary oc appropriate to qualify the Partnership to conduct business in any jurisdiction
ar political subdivision in which the Partnership proposes to do business and to be treafed as a limitod

partership doing busincss in such jurisdiction.

1.8 Purposes of the Partnership. The objects and purposes of the Pantnership are to (i) to
provide cost manzgcment solutions to businesses, non-profil companies and federal, state and local
governmental entities, and to do any and all such other acts as may be necessary, incidental or convenient in
connection with the foregoing {the “Core Business™), and (i1} engage in the transaction of any or alf lawful
business for which limited partnorships may be formed under the Act.

ARTICLE 2
MANAGEMENT

2.) Powers of the General Partner. Subject to the limitations imposed in this Agrecment, the
General Partner shall manage and control all activities of the Partnership. Iu furtherance of the foregoing,
subjeet to the limjtatioas imposed in this Agrcement, the General Partner shall, at the reasonable expense
of and on behalf of the Partnership, have the full, exclusive and complete discretion to managse and
control, and shall make ail decisions affecting the business and affairs of the Pastoership. Except in the
event that the General Partner assigns its Partnership Intecest in'accondance with Article 6 or otherwise
consented to by Elder, the General Partner may not be removed by the Limited Partners. The General
Partner shall also bave full power and authority to implement, or cause to be implemented, all Major
Decisions. Without limiting the generlity of the foregoing, the Gencral Partner, subject to the lmitations
imposed ip this Agreement, shall have thc following power and authority, exercisable in the sole

discretion of the General Partner:

{2) 1o enter into, execute, amend, and perform any and alt agreewents, contracts,
ducuments, certifications, and instromeats biading the Partoership 2s may be necessary or convenient in
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connection with the ownership, management, naintenance, and operation of Partnership propecty;

)] to execute, i furtherance of any or all of the purposes of the Partnership, any
lease, bill of sale, contract, or other instrument purporting to convey or encumbecr the real or persopat
property of the Partnership;

{c} to acquire any assets {including real estate), and to sell, twansfer, exchange, or
otherwise dispose of any assels (including real estate) of the Partnership;

() to vote comporate stock, gemeral or lrnited partmership interests, or other
securities that.are assets of the Partnership; and to consent to the reorganizalion, consolidation, merger,
termination, dissolution, or liquidation of a corporation or ather business enterprise that is an asset of the
Partnership; :
io have the Partnership’s dircct expenses billed directly to and paid by the

{e)
Partnership:

0 to pay all tanes, charges, and assessments against the Partnership and (s
property,

(&) to open, maintain, and close bank accounts, to designate and change signatories

on such accounts, and to draw checks and other orders for the payment of monies;

(h) to deposit Partnership funds that, from time to time, are not required for the
operation of the business of the Partnership in interest bearing bank, trust department, brokerage or
money market fund sccoualts or to purchase commercial paper, treasury bills, or other instruthents or any
other similac investrents as the General Paraer may deem necessary, appropriule or advisable;

(i) to engage consultants, secountants, attomeys, investment advisors, and any and
all other agents and assistants, both professional and non-professional, as the Gegeral Partner may deem
necessary, appropriate or advisable in furtherance of the purposes of the Pastnership, and to compensats
such Persons for services readered out of Partiership funds;

)] to collect aJl sums due the Partnership;
(k) to prepare and tile all Partnership tax returns and to make all elections for the
Parmership thereunder;

4y to establish ceserves for working capital and for taxes, insurance, debt secvice,

repairs, replacements ot renewals, or other cosls and expenses incident to the ownership of Partnership
property and for other such purpascs as the Geoeral Partner decms appropriate under the circumstances

frorn time to tine;
(m) to establish and isswe series and classes of Units and lo fix and determine the
designations, prefecences, limitations and relative rights, including voting rights, of the Units of each such

series or class,
to admit Additional Limited Partners and Substituteéd Limited Partners as

()
contemplated by Article 6 of this Agreement;
{0} to settle claims, to prosecule, defend, and settle lawsuits, and to handle all
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matters with governmmental agencics;
{p) except as otherwise provided herein, to determine the timing and arcovnt of any
distributions to the Parmers (whether of cash or property);

(Q) to prepare und modify any budgcts for the Partnership,

ta homrow, mortgage, pledge, or in any other manner encumber all or any part of

(r)

the assets of the Partnership;
to act as the “tax mullers partner” pursuant to Section 623 1(aX7) of the Code;

(s)

{t) lo purchase such ilnsurance as the General Partner, in its sole discretion,
determines;

(u) to hold, munage, invest and reinvest all o any part of the assets of the
Partnership;

{(v) to the extent funds ot the Dartnorship are available, to make or cause to be made

all disbursements to pay all debts and obligations of the Partnership;

() 1o determine and approve the compersation of alt employees, consulionts and
simitar personnel of the Partnership (and its Affliates) whio perform services for the Partoership,

x) to emter into service and other agreements with Affiliates of the Partnership
(including the Partners and Affiliates of the Partners); and

o) to take any and all other action that the General Partrner may deem neccssary,
appropriate, ur desirable in furtherance of the purposcs of the Parfnership.

The foregoing powers shall be exercised by the General Partaer on the Partnership’s behalf and tn
its name, as is act and deed. All actions taken by the General Partner in implementing any Major
Decisions of the Partners, and all other actions taken by the Geaern) Partner in the course of the
Partnership’s business, shall be binding on the Partnership. Persons dealing with the Partnership shall be
entitled to rely conclusively upon the power and autharity of the General Partner as set forth herein.

22 Major Decisions. Notwithstanding any other provision of this Agreement or the Act to
the contraty, without the approval of a Required Interest to the specific act in guestion, the General
Partner shall bave oo right, power or authority to do any of the fullowing acts or decisions (each s “Major
Decision”, and collectively, “Majar Decisions™):

(a) to merge or consolidate the Partnership with any Person or sell
all or substantially all of the assets of the Partnership ¢xcept as provided in Section 9.1;

and

{b) 0 terminateé the Partnership.

2.3 Reimbursement of General Partner. The General Partner shall diligently and faithfully

devote the Ume to the management of the Partoership necessary to serve the Pammership purposes and
shall perform all of the duties of a General Partner which are provided for in this Agreement and the Act.
‘The General Partier shall be entitied to reimbursement of all reasonable expenses incurred m the
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formation and adroiistration of the Partnership.

2.4 Limited Partner Status. The Limited Partoers shall not perform any act on behalf of the
Partnership; ncur any expense, obligation or indebtedness of any nature on behalf of the Partmership; or
in any manner pagticipate in the management of the Partnership or receive or be credrted with any
amounts, except as specifteally contemplated bereunder. A Limited Partner shall oot be personally lable
for any amounts other than the amounts contributed by such Limited Partner to the capital of the
Pastnership, and shall nat be liable for any of the dobts or losses of the Partnership or of the General
Partner, except only to the extent that a hability of the Parthership is founded on or results from an

unauthorized act or activity of such Tirnited Partoer.

2.5 Qutside Activities. The Partners acknowledge that the General Partner, and the Affiliates
of the General Partner, are engaged in activities other than the activities of the Partnership and that the
General Parmer and its Affiliates shall not be expected or required to devote its full time to the
management of the Partnership, Participation in the Partnership shall not in any way act as a restraunt on
the other preseat or future business activibies or investmeats of any Partner (or any Affiliate of a Partner),
so long as such activities are not competitive with the business of the Partnership. As a result of this
Agreement, no Partner (or any Affiliate of a Parmer) shall, under any circumstances, be obligated or
bound to offer or present to the Partnership or any of the ather Partmers any business apportunity
presented or offered to them as a prerequisite to the acquisition of or nvestment in such busipess
opportunity by such Partner {or any Afftliate of such Partoer) for his or her account er the accovat of
others, so long as such oppartunities are not Partnership Opportunities (as hereinafler defined). As such,
each Partner shall be required to present to the Partnership any Partnership Opporunities before engaging
in such opportunities; provided, however, the General Partner may, in its discretion, waive such
obligation to present to the Partnership any Partnersiip Opportunities (in a Unit Designation or vtherwise
in writing) with respect to any T.imited Partner in connection with the admittance of such Partner 1o the
Partnerstup and the issuance of Units to such Partmer. “Partocrship Opportunities™ shall mean such
business opportunities that (i) arc competitive with the Partnership, (ii) relate to the business activities
conducted by the Partnership at that time, (iii) relate 1o business activities cantemplated by the Partnership
that are a reasonable extension of the busincss activities then engaged in by the Pactnetship or (iv) ars
within the reatm of business activities which the Partnership could engage in a manner which is consistent

with its present or reasonably then-contemplaled business activities.

2.6 Powgr of Attorney. By the executivn of this Agrecmeat, the Limited Partuers constitute
and appoint the General Partner as their true and lawful attorney-in-fact and agent with full power and
authority to act in their name, place and stead w (he execution, acknowledgment, delivering, filing and
recording of the Certificate and all other certificates and documenis that the General Partner deems

necessary or reasonably appropriate for the following specific purposes:

(a) to register, qualily or continuc the Partmership as a partnership in Texas and to
qualify the Partnership to do busmess in the states in which the Partnership is required to qualify,

{b) to reflect a change in the ideatity of any Parmer or the addition of any Partoer
pursuant 1o the provisions of Article 6 or to reflect an amendment of this Agreement rnade pursuant to the
provisions of Section 10.7 or any amendment of the Certificate as required by any such change or
amendment;

(c) to amend Exhibit | hereto 10 reflect (i) ary additional Capita} Conpibations made

by the Partners in accordance with the terms of this Agreement, (i} the issuance of any Unifs in
accordance with the terms of this Agreernent and (111} the admission or substitution of any Limited Partnes

in scoordance with the terms of this Agreement;

1]
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(d) to adopt any Unit Designation; and
(e} to rcflect the termination of the Partnerskip after same has been terminated in

accordance herewith,

The power of attoroey granted herein shall be deencd to be coupled with an interest and shall to the
extent permitted by law survive the termination and liguidation of the Limited Partner, and shall be
binding on any assignee or vendee of a Partnership Interest hereuader, or any portion thereof, including
any of the distributive rights relating thereto. The power of attorney granted hereunder shall be

exercisable only by the General Partocr.

2.7 Drag-along. (a) In the event that Elder decides to self all or a portion of his interests in
the Parmership to a third party (au “Approved Sale™), at the written request of Elder, all of the Limited
Parthers holdmg Common Units (and the General Partoer if requested by Elder) shall be required to sell
(and agree to setl) all (or their respective portion) of their Cormnmon Units to such third party on the same
terms and conditions as negoliated and agreed to by Elder, provided that each of the Pactners, incident to
such Approved Sale, receives the same consideration per Common Unit. However, it is expressly agreed
and contemnplated that such third party may pay one or more Partmers additional consideration for
agreements restrictmg competition or for providing future services and that such amounts paid shalt not

be treated as considerativn for the sale of the Common Units.

(b) Geoerally, the Partnership shall pay all trapsaction costs associated with agy
Approved Sale to the exient such costs are incurred for the benefit of all holders of Partners. To the
extent such costs are pot incurred by the Partaecship peior to the distribution of proceeds from any
Approved Sale or by the acquiring company, such costs shall be borpe by each holder of Common Units
accarding to his, her or its pro rata share (based upon the amount of consideration received by such
Partner in the Approved Sale) of the costs of any Approved Sale. Each holder of Common Unils shall be
obligated to join on a pro rata basis (based upon the amount of consideration received by such holder for
such Common Units in the Approved Sale) in any indemnification or other obligations that the halders of
& majority of the the Common Units and any other Units the holders of which are entitled to vote on such
tnatter {voting as a single class on an as-converted basis) then oulstanding agree to provide n connection
with such Approved Salc (other than any such obligations that relate specifically to a Partaer, such us
indernnification with respect to representations and warranties given by a Patiner regarding such holder’s
title to and ownership of his, her or its Units): provided that such indemnification shall not exceed such

holder's net proceeds from such Approved Sale.

ARTICLE 3
CAPITAL OF THE PARTNERSHIP

3.1 Initinl Capital Contributions of the Partners. Subject to the terms of this Agreement, each
Partner hereby commits to contribute, or has contributed, to thc Partnership the cash, property or scrvices
set forth oppaosite its name i the column entitled “Initial Capital Contributions” in Exhibit 1. Each of the
contributions has been made of shall be made concurrently with each Partner’s execution and delivery
hereof in cash or property. If any portion of a Parteer’s initial Capital Contribution is other than cash, the
Partmers agree that the aggregate fair market value of the cash and other properiy contributed by such
Partner equals the value set forth opposite such Partner’s name in the column entitled “Initial Capital
Contributions” in Exhibit 1. The Partoers agree that the Capital Accounts of the General Partner and Rider
have been “booked up” to the fair roarket value thereof as reflected or Exhibit | and that such amounts
set forth on Exhibit 1 shall be controlling and reflected in the books of the Partnership as the Capitat

Account of the Partners commencing as of the Effective Date.
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3.2 Retum of Capital; Partmer’s Loans. No Partner is entitled to the retamn of his or her

contribution or any subsequent contributions to the Partnership or to be paid interest in respect of either of
his or her Capital Account or any countribution made by him or her to the Paraership. No uorepatd capitgt
contobution shall be deemed or comsidered to be a liability of the Partnership or of apy Parmer. No
Partner shall be required to contribute or loan any cash or property to the Partnership to enable the
Partnership to retumn any Fartner’s contribution to the Partnership. Notwithstanding the pror sentcoce,
nolbing herein shall prevent a Partrer from loaning money to the Partnership uoder terms aod conditions

determined by the General Partner and such Partger.

13 Schedule of Partners: Contributinas: Unit Ownership: Uncertificated Interests. The name
and address of, and the number of Units of cach class and series held by, cach Partner are set forth in
Exhibit | attached hereto. Exhibit 1 hereto shall be amended by the Genernl Partner from tune to tirge 1o
reflect (i) any additional Capital Contributions made by the Partners, (;i) the issuauce of additional Units,
and (i) the admission of Additional or Substituted Limited Partners. The Partnership Tnterests owned by

Partners herevnder shalf not be represented by cedificatcs.

3.4 No Further Qbliation; Additional Capital Contributiops. Except as expressly provided
for i or contemplated by this Article 3, neither the General Partoer nor the Limited Partners shall have
any obligalion to provide funds to the Partnership under this Agreement, whether by contributions to
capitnl, loans, return of monics received or othcrwise. Any Partner may, but shall not be obligated to,
make such additional Capital Countributions as such Purtner and the Geoeral Pariner may determipe.

3.5 Desipaation and Issuance of Additignal Units. The Partnership, by action of the General
Partner, tay establish, offer and issue such series and classes of Units as the General Partner may
determine to be appropriate in s discretion.  The General Partner shall fix and determine the
designations, prefcrences, limitations and relative rights, mcluding voting rights, of the Units of each such
serics or class {which may be superior to those of the Comrmon Units. and any other class or series of
Units), and modify, waive or amend any provision of this Agreement with respect to such Units, by
execution of a Unit Designation and attaching such Unit Designation as an addendum or exhibir to this
Agreement, whereupon such Unit Designation shall become a part hereof and incorpurated herein and this
Agrecment shall be deemed (0 have been amended to the extent inconsistent with such Unit Designation.
No Partoer shall have any preemptive rights or other rights to acqtiire any Units sold by the Partnership.
Each Limitcd Partner acquiring additional Units hereby agrecs to make additional Capital Conmbuuons
to the Partnership in the snount agreed upon at the time of such offer and sale.

ARTICLE 4
ALLOCATIONS, NET CASH FLOW AND DISTRIBIUTIONS

4.1 Allocations.

{(a) Io General. The recognition and classification of the items of income, gain, loss
and deduction of the Paitnership (whether recognized prior to or during Winding Up) shall be the same
for purposes of this Section 4. as their recogpition and classification for federal incorne tax purposes
determined (i) without regard to any Section 754 Election which may have been made, (ii} without regard
to any provision of the Code which provides that an item of income or gain is not includable in gross
income or that au expenditure is not deductible of chargeable 1o & capital account, and (iii) without regard

to any ilemns allocated pursuant to Section 4.1{e}).

(b) Net_Income. Subject to the terms of any Unit Designation(s) covering any
outstanding Units from time to time, Net Income shall be allocated in the following priority:
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First, to each Partner in proportion to, and to the exlent of, the amount by

®
which (A} the amount of the cumulative Net Loss allocated to each Partner pursuant to
Section 4.1(d)(i), if applicable, and next pursuant to Scction 4.1(c), exceeds (B) the

cumulative Net incorne theretofore allocated to each Partner pursuaat to this Section

4.1(bX(2); and

(13) Second, to the Partners in accordance with their respective Percentage

interests.

(c) Net Loss. Subject tu the terros of any Unit Designation(s) covenmg aay

oatstanding Units from time to time, Net Loss shall be allocated to the Partaers in accordance
with their respective posilive Capital Account balances.

contrary:

nannano fa

{(d) Restrictions ot Allocations. Notwithstanding anything in this Section 4.1 to the

(1) The Net Loss allocated to & Partner pursuant to Section 4.1{c) shall not
exceed the maximum amount of Net Loss that can be so allocated without causing such
Partner to bave an Adjusted Capital Account Deficit at the end of the year. All Net Loss
in excess of the limitation set forth In this Section 4.1(d)(1) shall be allocated to the

General Partner.

{1i) In the event a Partner receives any adjustments, allocations or
distributions described in Treasury Regulations § 1.704-1 (b} (2) (ii) (d) (4), (5) or (6),
itemns of Net Income shall be specially allocated to such Partaer in an amount and manner
sufficient 1o ¢litninate, to the extent required by the Treasury Regulations, the Adjusted
Capital Account Deficit of such Partner as quickly as possible.

(1ii}  [n the event a Pariner has an Adjusted Capiral Account Deficit at the end
of any Accoanting year, such Partner shall be specially allocated items of Net Income in
the emount and maaner sufficient to elilninate, 1w ihe extenl required by Treasury
Regulations, the Adjusted Capiral Account fIcficit of such Pariner as quickly as possible.

(iv)  Notwithstanding auy other provision of this Agreement, bul subject to
the cxceptions set forth in Treasucy Regulations § 1.704-2(f)(2), (3), (4) or (5), if there (s
a net decrease io Minimum Gain during ao Accounting year, the Partners roust be
allocated ilems of Net [ncome for such year (and, if necessary, subsequent years) in the
proportion (g, and to the extent of, an amount equal to such Partner’s share of the net
decrease in Minimum Gain (as such share is determined in accordance with Treasury
Regwlations § 1.704-2(g)(2)). The Minimum Gain charge back shall consist first of Net
Incowme from the disposition of Partnership assets subject to nonrccourse liabilies of the
Partoership with the remainder of the Minimum Gain charge back, if any, made up of 2
pro rata portion of thé Partnevship’s other items of income or gain for such year and shalf
be determined in accordance with Treasury Regulations §§ 1.704-2(£)(6), 1.704-2(g)(2)
and 1.704-2(3)(2)(i), or any successor provisions. If such Net Income from the
disposition of Parinership assets exceeds the amount of Minimum Gain charge back, a
proportionate share of each item of such Net Income shall constitute a part of the

Minimum Gain charge back,

‘ (v) . Nowwithstanding any other provision of this Agrecment, but subject lo
the exceptions roferenced in ‘treasury Regulations § 1.704-2(i}(4), if there is & net
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decrease in Parmer Minimum Gain during any year, items of income and gain for such
year {and, if necessary subsequent years) sball first be allocated to each Partner with a
share of that Partner Minimum Gain in proportion to, and to the extent of, an amount
equal to such Partner’s share of the net decrease in Partner Minimum Gain (as such share
is determined 0 accordance with Treaswry Regulations § 1.704-2(i){4)). The items to be
so allocated shall be determined in accordance with Treasury Regulations § 1.704-2(:)(4),

Or any SUCCESSOr Provisiol,

{vi) Noanrecourse Deductions for any taxable year shall be allocated among
the Partners in the same maaner as are the other Profits aud Losses of the Partnership for
such ycar. Partner Nonrecourse Deductions for any taxable year should be allocated
among the Partners in accordance with Treasury Regulations § 1.704-2(1)(1).

(vii)  The allocations set forth in this Section 4.1(d) {*Regulatory Allocations™)
are intended to comply with certain requirements of Treasury Regulations §§ 1.704-1 and
1.704-2. Notwithstanding any other provision of this Section 4.1 (ofther than the
Regulatory Allocativns), the Regulatory Allocations shall be taken into account in
allocating other Net [ncome and Net Loss among the Partners so that, to the extent
possible, the not amount of such aliocations of other Net income and Net Loss aod the
Regulatory Allocations to the Partners shall be equal to the net amount that would have
heen allocated among the Partaers if the Regulatory Allocations had no( occurred.

(e) Section_704(c). Items of income, gain, loss, and deduction with respect tu an
assel contributed 1o the Partnership by n Partner that has a fair market value (as set forth in this
Agroement, or if not sct forth in this Agreement, as determined by the General Partner) at the time of such
contribution which is different from its adjusted tax basis shall, for tax purposes only, be allocated among
the Pariners in the manaer provided under Section 704(c) of the Code and Treasury Regulations
thereunder so as to take into account any variation between the basis of the property to the Partmership
and its fair market value at the time of contribution. Such allocations shall be made in accordance with the

traditional methaod set forth in Treasury Regulations § 1.704-3(h).

4.2
the Effective Date is as set forth on Exhibit 1 and, in addition to the adjustments contemplated in Section

4.6, as of any subsequent date is increased by (i) the amount of cash contributed by that Pactner to the
Partnceship on or prior to that date {other than the satisfaction by Sloan of his capital commitment that is
already reflected on Exlubit 1}, (&) the fair market vatue (as set forth in this Agreement, or if not set forth
in this Agreemens, as delermined by the General Partoer) of any property (reduccd by any liabilitics
which are assumed by the Partuership or to which such property is subject) which is contributed by that
Partner to the Partnership on or priar to that date; and (i) any item of Partnership income or gain which
is alfocated to such Parmer pursuwant to Section 4.1 an or prior to that date; and is decreased by (a) aay
Partnesship deduction or loss which is allocated to such Pactner pursuant to Section 4.1 on or prior 1o that
date; (b) the amount of cash distributed by the Partnership to such Partner on or prior to that date; and
(c) the fair market value (as set forth in this Agrecment, of if not set forth in this Agreement, as
determained by the General Partner) of any property (reduced by any liabilities which arc assurned by the
distnibutee Partner or to which the property is subject) which is distributed by the Partnership to the
Partner on or prior Lo that date, For Capital Account purposes, depreciation, cost recovery deductions and
gain or loss ou a sale or other disposition shall take into accaunt the book basis, and not the tax basis, of
the assets of the Partnership. Allocations pursuant to Section 4.1{¢) shall not be taken into account for

Caprtal Account purposes.
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43 Distributions. Except as otherwise provided in Section 7.4 herein, and subject to the
tcrms of any Unit Designation(s) covering any outstanding Uniry from time to time, the General Partoer
shall distribute Net Cash Flow at such times as it may dcterraine in its sole discretion. Subject to the terms
of any Unnt Designation(s) covering any outstanding Units from time to time, distributtons of Net Cash
Flow shall be made to the Parmers in proporiion to thelr respective Percentapge Interests. However,
subject to the rerms of any Unit Designation(s) covering any outstandicg Uaus from time to tine,
distributions of Net Cash Flow which is derived s whole or in part from a Liguidaring Event, shall be
made in accordance with positive Capital Account belances 1o accordance with Section 7.4
Notwithstanding anyithing in this Section 4.3 to the contrary, to the extenr that there s Net Income
allocated to the Partners holding amy class or series of Units, other than Net Income allocated in
accordance with 4.1(b)(i) above, the General Partner shall be required to make distributions of Net Cash
Flow to the holders of such class or series of Units in an amowtt sufficient to pay the federal income tax
liability incurred by the Partners with respect to the Wet Income so allocated to them for the priov tax year
(other thap Net Income allocated under Section 4.1(b)(i}), asswning that all such Partaers are taxed at a
35% warginal rate. Subject to (he terms of any Unit Designation(s) coveriag any outstanding Units from
tire to fime, such distributions shall be made in praportion to theic cespective Percentage Iaterests, unless
such Nct [hcome results from a -Liquating Event, in which event, subject to the terms of any Unit
Designation(s) covering any ontstanding Units from time to time, such distributions shall be made
proportion fo the positive Capital Account balances of the Partaers.

4.4 Allocations Subseguent to Assignment. To the extent permitted by the Code, Net Income
or Net Loss and other itemns attributable 1o a Pastnership Interest acquired by reason of an assignment
from a Partner shall be allocated or adjusted between the assignor or the assignee based upon either (i) the
length of time fm any Accounting year of the Partnership during which the assigned Partnership Interest
was owned by eavh of them, determined with refereace to the effective date of the assignment or (i) an
interim closing of the Partnership’s books at assignor’s sole expense.  Such maaner nf allocation or
adjustrment shall be determined by the assignor, with the consent of the General Partner, which coasent

shall not be unrcasonably withheld.

4.5 Varying Interests. In lhe event that the Partners are admitted to the Partnership on
differeat dates dudag eny Accounting year or if the Partnership Interest owned by the Partners vary on
different dates during any Accounting year, Net Income or Net Loss for such Accounting year shall be
allocated among the Partpers in proportion to each Partner’s respective ownership of the Parmership
Interest from time to tirae during such Accounting year in accordance with Code Section 706, using any
conyention permitted under such Code Section and selecled by the General Partpar. For purposes of
determining Net Income or Net Loss aljocable to any pedod, all Partnership items of incame, gain, loss,
deduction and credit shall be determined og a daily, monthly or other basis, as deterrnined by the General
Partner using any pennissible method uader Code Section 706 and the Treasury Regulations promulgated

thereunder,

4.6 Revaluations of Partnership Assets.

{a) Consistent with the brovision.s of Treasury Regulations Section
1.704-1(b)2)(iv)(f), and ss provided in this Section 4.6, ‘the fair market value of all of the
Partnership’s asscts (net of liabilities of the Partnarship) shall be adjusted upward or downward
(resulting in comesponding adjustments to the Capital Accounts) to reflect any uarealized gain or

unrealized Joss attributable to such Partnership property, as of the times of the adjustments
provided in Section 4.6(b), as if such unrealized gain or unrealized loss had been recognized on

ap actual sale of each such property and allocated pursuant to Section 4.1,
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() Such adjustments shall be made as of the following times: (i) imrnediately prior
to the acquisition of an additional wnterest in the Partnership by aoy new or existiog Partner in
exchange for more than a de minimis Capital Countribution; {ii) immediately prior to the
distibution by the Partnership to a Partner of more than a de minimis amount of property as
consideration for an interest in the Partnership; or (i1i) immediately prior to the liquidation of the
Partership within the meaning of Treasury Regulations Section 1.704-1(0)(2)(it){(g); provided,
however, that adjusieents pursuant to clauses (i) and (it) above shall be made only if the Geaeral
Partmer determines that such adjustments ere necessary or appropriate to reflect the relative
economic interests of the Partaers in the Partnership. Nothing herein shall require the General
Partner te make adjustments pursuant to clauses (3} and (i) above in the event of the cxercise of
an opton to acquire a Partnership, Laterest with an exercise price based upor the fair rarket value
of the subject Partnership Interest vt the tme of grant will not require.

(c) In accordance with Treasury Regulations Section 1.704-1(b)(2)(iv)(e). We fair
market value of Parmership assels distributed in kind shall be adjusted upward ar dowaoward to
reflect any unrealized gain or unrealized loss attributable to such Partnership property, as of the

fume any such asset is distributed,

{d) In determining unrealized gaio or unrealized loss for purposes of this Scction 4.6,
the aggrepate cash amount and fair market value of all of the Partnership’s assets and liabilities
(tncluding cash or cash equivalents) shall be determined by the Geperal Partner usiag such
reasonable method of valuation as it may adapt, or in the case of a liquidating distribution
putsuant to Agticle 7 by the Ligoidator using such reasonzble methods of valuation 25 it may
adopt. The Gencral Partner or the Ligquidator, as the case may be, shall allocate such aggregate
value among the assels of the Partmership (in such manner as they determine in their sole and
absolute discretion) to acrive at & fair market value for individual properties.

(e) Notwithstanding the foregoing provisions of this Section 4.6, the fair market
value of all of the assets of the Partnership (net of labilities of the Partnership) shall be calculated
in good faith by the General Partner. ln detcrmining the Fair market value of the assets of the
Partnership, the Geaeral Partner may, but is not required to, seek and rely on the advice and
opinions of professional appraisers and accountants ‘as the General Partner, in its discretion,

deems advisable or appropriate.

ARTICLE 5
ACCOUNTING ANT) TAX MATTERS

5. Accounting Regords, Accounting Year, The books and records of the Partnership shall
be kept on such basis of accounting as the General Partner may determine from time to time, Such books
and records shall be maintained by reference to an accounting year which shall be the calendar year. The
General Partner shall keep or cause fo be kept full and proper accoumts of all transactions of the

Partnership in accordance with the accounting principles described in this Section 5. 1.

3.2 Inspection. The books and records of the Partnership shall be iaintained at the
Puartnership Office. The Goneral Partuer shall have the right ta reesonably cestrict aceess to the books and
records of the Partnership (both with respect to the type of information available and the manoer of

access).

2089803.14 .
SRS

43



53 Tax Matters. Subject to the control and direction of the General Partner, the General
Parstnier shal) he the “Tax Matters Fartner” of the Paitaership within the meaning of Section 6231(a)7) of
the Code and any regulations issued thereunder, unless the Code or the regulations issucd thereunder
require another person to be the tax matters partner. The Tax Matters Partner shal] prepare and file (or
couse to be prepared and filed) all income tax returns of the Partnership, and shall furnish copies thereof
to the Partners. After the receipt of a final parmership administrative adjustment for a taxable ycar, the
Tax Matters Partner will not file a “petition for readjustment of the partnership items,” within the
meaning of Sectiva 6226 of the Code, in any court other than the United States Tax Coutt, without the
consent of the General Partner. Further, the Tux Matiers Partner will not agree, pursuant to Section
6229(b)(1)(B) of the Code, to extend the period for 2ssessing any tax imposed by subtitle A of the Code
with rocspect to any Person which is attributable to any Fartneeship itern (or affected items) of the
Partnership without the consent of the General Partnec. The reasonable expenses, if any, which the Tax
Matters Partner incurs in fulfilling its respoosihilities undec this Section 5.3 shall be expenses of the

Partaership.

5.4 Income Tax Elections. The General Purtner shall have the night to make any applicable
elections under the Code on behalf of the Partnership, including any election under T'reasucy Regulations
§ 1.754-1{b) to adjust the basis of Partnership property in the menner provided in Treasury Regulations §
734(b) and 743(b) of the Code (a “Section 754 Elcction™).

ARTICLE 6
TRANSFERS OF PARTNERSHIP INTERESTS; COVENANTS OF ’ARTNERS

6.1 Transfers of _Pamnership Interests. No Partner may sell, assign, transfer, morigage,
pledge, cotlaterally assign, convey, donaie, contribute, grant an equity interest n or otherwise dispose of
or alienate (hereinafter collectively called “Transfer™) all or any part of its Partnership Intorest unless such

Transfer is effected as follows;

(a) the Transfer is approved in wating by the General Partner;
{b) the Transfer is made pursuant (o Section 6.2;

(c) the Transfer is made pursuant to Section 6.3;

{d) the Transfer is made pursuant to Section 6.4; or

{e) with respect to any Units other than Comumos Units, such Transfer 5 made
pursuant to the provisions of the Unit Designation covering such Units.

Additonally, each Limited Partncr that is a Special Purpose Entity agrees thal prior to the
termination and dissolution of the Partmership that such Limited Partner (i) will prevent each owner of
such Limited Partner from Trapsferring any iaterest in such Limited Partner (including an equity ioferest)
and will prevent each owner of such Limited Partner from granling any option or other right {0 acquire,
including upon exercise or conversion, any interest in such Limited Partner (including an equity interest),
and (i1} wil] not issue any intcrest in (inchiding equity securities of) or grant any option or other right to
acquire, including upon cxcrcise or conversiom, any interest in (including cquity securities of) such
Limited Partner, withou? first obtainiug the approval of the Geacral Partner.

Any attempted Transfer in violation of the provigions of this Article & shall be void abd indio
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62 Right of First Refusal.

' {a) If, el any hme afier the date that is five (§) years after any holder of Common
Units first becomes a Partner or such other ime period as may be provided in any Unit Designation, such
holder (herein referred to as “Seller) receives fram a single, third pasty Qualifying Purchaser (as defined
below) a booa [ide written offer to purchase all (but not less than all) of the Scller's Common Units
(herein referred to as the “Proposal™) for consideration consisting exclusively of cash, a promissory note
from the purchaser, or a combination thereof, which Proposal the Seller desires to accept in good faith,
the Sclicr shall give Eldes, the Partnership and the other Partmers (herein referred to as the “Offerec
Partners’™) written notice of the Seller's good faith inteation 1o scli such Commeon Units (the “Offcced
Units™) pursuant to the Proposal, which notice shall statc the name and address of the proposed purchaser,
a certificahon that the proposed purchaser is a Qualifying Purchaser, the price and all of the terms and
conditions of the Proposal received by the Seller, and shall state that the notice is being piven pursuaat to
this Section. A copy of the written offer, and any proposcd sales agreement and/or ather documents, from
or with the proposed purchaser shall be pruvided with the notice. Notification of the Proposal to Eider,
the Parmership and the other Partners in the mannper set out above shall constitute an offer (the “Offer™)
by the Seller to sell the Offered Uaits to Flder, the Partaesship and the Offeree Pactners at the price and
upon the terms sct forth in the Propasal.  As used herein, the term “Qualifying Purchaser” shall mean
Person who is not engaged in, and does not propose to engage in, directly or indirectly, any activity that is
proscribed under Section 6.11 of this Agreemeunt (or any successor provision thereto).

{b) Commencing with the date of delivery of said notice, Elder shall have the first
option for a period of thirty (30) days to agree in wriling to purchase all or any portion of the Offered
Units upon the terms set forth in the Proposal, subject to the remamning provisions of this Section. Elder
shall have the right to assign his rights under this Section to any other Person.

{c) If Elder does not accept the Offer within the applicable time perod descnibed
above, or accepts the Offer for loss thau all of the Offered Units, he shall notify the Parmership of its
option to accept the Offer. Commencing with the date of delivery of said notice, the Partoership shall
have the option for a period of thirty (30) days to agree in writing to purchase all or any portion of the
Offered Units as to which Elder has not exercised bis option upon the teems set forth in the Propossl,
subject to the remaining provisions of this Section. The Partoership shail have the right to assign ifs

rights under this Section o any other Person.

‘ {(d} I neither Elder nor the Pacmecship accepts the Offer within the applicable time
periads described above, or if they accept the Uffer for less than all of the Offered Units, the Partnership
shali potify the Offerce Partners of their oplion to accept the Offer. Commencing with the date of
delivery of said notice, the Offeree Partners shall bave the option for a period of thirty (30) days to agres
in writing to purchase all or any portion of the Offered Units as to which Elder and the Partmership have
not exercised their respective options upon the terms set forth in the Proposaf, subject to the remaining
provisions of this Section. The Offerec Partners shall have the nght to exercise said option in sech
proportions as they agree upon awong themselves or, in the absence of any such agreement, in proportion
(o the respective Percentage Imterests, measured as of the date of the Partaership’s notice to the Cfferce

Partvers, of those Offerce Partners exercising such option to purchase.

(e) If Elder, the Partnership and/or any of the Offerce Partners elect to purchbase all
ot any portjon of the Offered Units, a closing of all such purchases and sales shall be held on or before
- that date which is the later of® (i) the date that is sixty (60) days after the date of the Partnership’s notice

to the Offeree Partners pursuant to paragraph (d) above, or (i} the date set out for closing under the terms
of the Proposal. At the closing, the Offering Partner will transfer the Offeced Unils to be sold to Elder, the
Partnership and/or the Remaining Partners, as the case may be, free and clear of any encumbrances (other
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than any encumbeances to be takea subject to or assumed urder the terus of the Proposal).

43 Notwithstanding anything in this Section 6 to the contrary, if, at the end of the
option periods described above, the Offer hias not been exercised by Elder, the Partnership and/or the
Remaining Partners to purcbase all of the Offared Units, then the nght to exercise such options shall
expire and Qffering Parmer shall be free for a period of forty (40) days after the expiration of the Offecee
Partners’ option period pursuant to paragraply (d) above ta sell all, but not less than all, of the Offered
Units to the praspective purchaser (but not mare than one purchaser) named in the Proposal ar the price
and upon the terms and conditions set forth in the Proposal, subject to the remaining terms hereof. If such
Offered Units are not 50 sold within the aforesaid forty (40) day period, Seller shall not be permitted to
sell such Offered Units without again complying with this Section. Seller and any Person who purchases
Offered Units under this Sectioa (other than an existing Partner who purchased pursuant to his right of
first refusal righls as set out above) shall comply with the applicable rcquirements set forth in the
Partnership Agreement relating to Transfers of Units (including, without limjtation, the provisions of
Sections 6.6 und 6.8 thereof) and shall, as a condition to such purchaser’s purchase af the Offered Units,
provide the Partnership such infurmation and certifications as the Partnership may request ko confinm that

such purchaser iy a Qualifyieg Purchaser.

63 Option on Occurrence of Operative Lvent.

(a) Upon the ncenrrence of an Operative Event with respect to any Pariner {other
than Elder whase Partnership [nterest shall not be subject to this provision), Elder shall have the oplion to
acquirc, upon the terms set out in this Section 6.3, alf or any part of the Partnership Interost then held by
such Partner; provided that as set forth in Suction 6.4, upon tenpination of the marital relationship of &
Partner, such Partner shall have the first option to purchase all or any parl of a Partnership Interest
obtained by the former spousc. Upon the occurrence of any such Opcrative Event, the Partner subject to
soch Operative Event (and/or its representative(s), former spouse or the trustee in bankruptey, if
applicable} (such Partner, its representative(s), former spouse andfor the trustee jn baskruptcy being
herein referred to as the “Subject Partnec™), shall submit a writlen offer to sell such Partnership Interest to
Elder by United States Certified Mail, Return Receipt Requested, which potice shal]l refer to the
provisions of this Section 6.3. Elder shall have an exclusive option for a period of ninety (90) days after
its rcceipt of such notice (o elect to purchase all or any pasnt of said Partnership Interest. The agyregate
purchase price for the Partnership Interest elected for purchase shall be an amount equal to the Agreed
Price of such Partnership Interest as ol the date of such Operative Event less the expenses of appraisal, if
any, snd any disposition costs, which shall be bome by the Subject Partoer (the “Purchase Price™). The
Puschase Price shall be paid over a period of four (4) years in Hve {5) equal anpual installments, with the
first such installment being on the closing date of such purchase and salc and the remaming four (4)
installments being paid on the following four consecutive anniversary dates of such closing date, and
there shall be no penalty for prepayment; unpaid principal balances shall bear interest at a variable rate
per annum equal to the prime rate of interest published from time to tirpe in the Wall Street Joumnal,
Southwest Edition, or its successdrs, in ¢ffect from time to time, plus 1%, limited to the maximum lawful
rate. If Elder elects 10 exercise its option (o purchasc all or any part of the Subject Partner’s Partership
Interest, a closing shall occur at the offices of the Partrership onor before thicty (30) days after the later
of (i) the date of excrcise of such option or (ii) the final determination of the Fair Market Value, or at such
other time and place as the partics may agree, The above notwithstanding, tn the event that the Operative
Event result from the {srmination of the Subject Partner’'s employment or engagement with the
Partoership for Cause at any time, or such Subject Partncr resigas his employament or engagement with
the Partnecship oo or before December 31, 2009, or the Operative Event anses from the Subject Partner's
matecial breach of this Agreement, the Purchase Price shall be paid in tea (10) equs! annual instaliments
over a peried of nine (9) years after the closing of the sale rather than four (4) years (with the first
installment due upon the closing of such purchase and the remaining payments oo each subsequent
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anniversary thercafter). At such closing, the Subject Partmer and/or the trustee in bankiuptcy (if
applicable) shall deliver such instruments of fransfer as Elder may reasonably require so as to lransfer the
Subject Partoer’s Partnership Interest to Elder in exchange for Elder’s agreement to pay the Purchasc
Price herein provided. Elder shall grant the Subject Partner a secunity interest in the Subject Pariner’s
Partneeship Interest purchased by Elder, to be evidenced by a security agreement io a form reasonably
accepiable to Elder and the Subject Pactiter. The payment to be made to the Subjcct Partner or its
representative pursuant 1o this Section 6.3 shall be in complete liquidation and satisfaction of all the rights
aud iaterest of the Subject Partner (and of all Persons claiming by, through, or uader the Subject Partner)
in and in respect of the Partnership, including, without limitation, such Partnership Interest, any rights in
specific Partnership property, and any rights against the Parfaership and (insofar as the affairs of the
Partpership are concerned) against the Purtners.  Elder shall have the right to assign his rights hereunder

to any other Person.

(b) In the event that Elder does not elect to exercise the option upon the occurrence
of an Operative Eveat pursuaat to this Section 6.3 within such ninety (90) day time period or elects to
exercise such option, but does not elect to purchase all of the Subject Partner’s Partnership Interest, then
the Partnership shall have the option to acquire, upon the terms set out in this Section 63, all or any part
of the Partnership Interest of the Subject Partner not clected tor purchase by Elder. Upon the expiration
of such ninety (90) day time period as provided in Section 6.3(a) or upon the earlier receipt of wrilten
notice from Elder that he has cither elected not to exercise his aption pursuant to Section 6.3(a) or clected
to purchase less than all of the Subject Partner’s Partnership Interest, the Subjcct Partner shall submit a
written offer to sell the Partnership Mntercst not elected for purchase by Elder to the Partacrship by United
Stales Certified Mail, Return Receipt Requested, which aotice shall refer to the pravisions of this Section
6.3. The Partnership shall have ap exclusive option for a peried of sixty (60) days after receipt of such
notice to elect to purchase all or any part of the Partnership Ianterest not elected {or purchase by Elder. The
ageregate purchase price for the Patnership Interest being purchased by the Partnership shall be an
amount equal to the Purchase Price of the Partoership Interest being purchased by the Parnership. The
Purchase Price shall be paid in five (5} equal annual installments aver a period of four (4} years (oc ten
(10) equal annual installments over a term of nine (9) years in the event such purchase is in connection
with the Subject Partner resigning on or before December 31, 2009 or being terminated for Cause at any
time), with the fust such installment being on the closing date of such purchase and sale and the
remainirg four (4) installnents being paid on the following four consecutive anniversary dates of such
closing date, and there shall be no pevalty for prepayment; unipaid principal balances shall bear interest at
a variable rate per annmun equal to the prime rate of interest pubjished from Hme to time in the Wall Street
Journal, Southwest Edition, or its successors, in effect from time ta time, plus 1%, limited to the
maximum lawfu] rate, 1If the Partnership elects to exercise its option to purchase the Subject Partner’s
Parmership Interest, a closing shall occur at the offices of the Partnership on or before thirty (30} days
afior the later of (i) the date of exercise of such option, or (i1) the final determination of Farr Market
Value, or (i} at such other time and place as the parties may agree. At such closing, the Subpect Partner
and/oc the trustee (n bankruptey (if applicable) shall deliver such instruments of transfer as Partoership
may reasogahly require so as to tragsfer the Subject Partaer’s Partoership Interest to the Partnership
exchange for the Partnership’s agreement to pay the Purchese Price herein provided. The payment to be
made to the Subject Partner or its represcotative pursuant to this Séction 63 shall be in complete
liquidation and satisfaction of all the rights and terest of the Subject Partner (and of all Persons claiming
by, through, ar uader the Subject Partger) in and in respect of the Partnership, including, without
limitation, such Partnership Intercst, any rights in specific Partership property, and any rights against the
Partnership and (insofar as the affairs of the Partucrship are concemed) apainst the Partners. The
Parmership shall have the right, as determiined by the General Partncr, to assigp its rights hereunder to any

gther Person.
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(c) In the event that Elder and the Partnership do ot elect to exercise the option
upon the occurrence of an Operative Event pursuant to this Section 63 within the applicable time periods
or elect 10 exercise such option, but do not elect to purchase all of the Subject Partoer’'s Partnership
Interest, then the remaining Partners (the “Nonsubject Partners™ shall have the option to acguire, upon
the terms set out in this Seclion 6.3, all or any part of the Partnership Interest of the Subject Partacr not
elected for purchase by Elder and the Partnership. The purchasing Nonsubject Partners shall have the
right to exercise said option in such proportions as they agree upon among themselves or, in the absence
of any such agreement, in proportion to their réspective Percentage Interest as reflected by the Partnership
books on the date the Partpership’s option expires. Upon the expirution of such sixty (60) day time period
as provided in Section 6.3(b) or upon the carlier receipt of written ootice fromn the Partaership that it has

either elected not to exercise its option pursuant to Scction 6.3(b) or that it and Elder elected to purchasc

less than all of the Subject Partner’s Partnership Interest, the Subject Partner shall submit a written offer
to sell the Partgership Interest not clected for purchase by the Partnership and Elder to the Nonsubject
Partners by United States Certified Mail, Retimn Receipt Requested, which aotice shail refer o the
provisions of this Section 6.3, The Nonsubject Partners shall bave an cxclusive option for a period of
sixty (60} days after receipt of such nofice to elect to purchase all or 2ny part of the Parntnership Interest
aot elected for purchase by Elder and the Pactnership. The aggregate purchase price for the Parteership
laterest being purchased by the Nonsubject Partners shali be an amount equal ta the Purchase Price, with
each Nonsubject Partner paying an amount equal to his proportionate share of the Purchase Price (based
upon the respective portion of the Partnership Intercst being purchased by such Nonsubject Partner). The
Purchase Price shall be paid over a period of four (4) years (or tea (J0} annual installments in the event
such purchuse Is i connection with the Subject Partmer resigning on or before December 31, 2009 or
being terminated for Cause at any time) in equal annual instaliments, with the fGrst such installment being
on the closing date of such purchase and sale aad the remaining four (4) instaliments being paid on the
following four consecutive anniversary dates of such closing date, and there shall be no penally for
prepayment; unpaid principal balances shall bear mterest at a variable rate per annum equal to the prime
rate of interest publivhed from time to ome in the Wall Street Jourmal, Southwest Edition, or its
suceessors, i effect from time to time, plus 1%, limited 1o the maximum fawlul rate. If the Nonsubject
Partners elect to exercise their opliun to purchase the Suhject Partuer’s Partnership Interest, a closing shall
accur at the oftices of the Partnership on or before thirty (30) days after the [ater of (1) the date of exercise
of such option or (11} the determination of the Fair Market Value of the subject Partoership Interest, or at
such other time and place as the parties may agree. Al such closing, the Subject Partner and/or the trustee
in barndouptcy (if applicable) shall deliver sych instruments of transfer as the Noonsubject Partmers may
reasonably require so as to transfer the Subject Partner’s Partnership Interest to the Nonsubject Partners in
exchange for the Nonsubject Partners’ agreemeot to pay the purchase price herein provided. The
Nonsubject Partaers who elect to excrcise their option to purchase the Subject Partner’s Partoership
Interest shall grant the Subject Partner a security interest in the Subject Partuer’s Partnership Interest
purchased by such Subjcct Partner, to be evidenced by a security agreement in a form reasopably
acceptable to the General Partner, such Neonsubject Partners z2ad the Subject Partner. The payment to be
made to the Subject Partper or its represenfalive pursuant to this Sectiop 63 shall be in complete
liquidation and satisfaction of alf the rights and interest of the Subject Partner (and of all Persons claiming
by, through, or under the Subject Partner) in and in respect of the Partnership, including, without
limitation, sach Partnership Interest, any rights in specific Partnership property, and any rights against the

Parmership and (insofar as the affairs of the Partnership are concerned) against the Parmers.

{d) Prior to or upon the occurrence of any Operative Event which sball cause, or
threaten to cause, the involuntary disposition of any Partner’s Partnership Interest (or any portion thereof
or interest thercin), the Partner subject thereto {oc his or her reproscniative) shadl send written notice
thereof to the Partnership, by certified or registercd mail, retura receipt requested, disclosing ia full the
nature and details of such actual or threatened involuntary dispositon, and the provisions of Section 6.3
shall apply; provided, that the option of the Partnership pursuant 1o Section 6.3 shall extend for sixty (60)
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days from the later of such inveluntary disposttion or the sending of such notice.

(e) {n the event of an Operative Event and less than all of the Subject Parter’s
Partnership Interest is purchased pursuant to this Section 6.3, the Parinership Interest shall vemain sabject
to the transfer restrictions contaired in Section 6.1.

{n Nonwithstanding any provigion in this Section 6.3 to the contrary, il the Subject
Partner fails to timely submit » wotten offer to Elder, the Partnership or the Nonsubject Partners, as the
case nay be, under this Sechon 6.3, and Elder, the Partnership or the Nonsubject Parteers become aware
of events that obfigate the Subject Partner to make such an offer, Elder, the Partnership or the Nonsubject
Partncys, as the case mmay be, may send the Sabject Pastner aotice of such failure to comply herewith and
the Subject Partner shall be deemed to have made the offer to seil such Parinership Interest in accordance

wilh this Section 6.3.

64 Option Upon Termination of Marital Relationship.  Jf the marttal rolationship of a

Partmer is terminated by death or divorce and such Partner does not succeed to his or her spouse’s
comumunity iaterest in the Partoer’s Parinership Intercst {or any part theceof), such Partner shall bave the
first option to purchase all or any pait of his or her spouse’s interest in such Partoership Interest, and,
upoa such Partner’s election to exercise such option, his or her spouse or the executor or administrator of
such spouse’s estate shall be obligated to sell the Partnership Interest slected for purchase to such Partner.
The price at which such tnterest shall be purchased shall be an amount equal lo the Purchase Price as
would be detenmined as provided in Section 6.3 hereof, as if an Operative Event had occurred {and for
pucposes of determining the “Agreed Price,” such Partner’s spouse shall be deemed the “Subject Partner”
and such Partner shall be deemed the “Nonsubject Partner™). The Purchase Price shall be paid over 2
period of five (5) years in equal anoual ipstallments, with the first such installment being on the date thae
15 one (1) year after the closing date of such purchasc and sale, and there shall be no penalty for
propayment; unpaid principal balances shall bear interest at a variable rate per annum equal to the prime
rate of interest published from time to time in the Wall Strect Journal, Southwest Edition, or its
successors, m effect from time to time, plus 1%, limiled to the maximum lawful rate. Such option must
be execcised within ninely (90) days after such death oc divarce. Should such Partner fail to excrcise such
option within such ninety (90} day period, such failure shall constitute an QOperative Event bereunder, and
the provisions of Section 6.3 shall apply; provided, however, the feilure of Elder to purchase such
Partmership Interest from his spouse shall not constitute an Operative Event hereunder,

6.5 Centain_Representations and Covenants of Partners. Each Partner that is acquiring &
Partpership Interest in connection with the execution and delivery of this Agreement, by execution of this
Agreement, and each assignee or transferee of a Partner by accoptance of the rights asd iaterests of bis
assignor or transferor in the Partnership, represeats, wamanis to, covenants and agrees with the
Partnership and the Partners as follows:

(a) Such Person or his representative hes extensive knowledge and experience in
investing in ventures similar to that of the Partnership and is capable of evalvating the merits and risks of
an investment in the Partnership. Such Persun is able to bear the ecopomic risk of an investment in the
Partnership, including the risk of holding indefinitely uny Partnership Interest agquired by such Person.

®) Suck Person has relied on his or its own representatives (including appropriate
professional advisors) for legal, tax and investuent advice in evaluating an investment in the Partnership
and bas not relied on another Parmer for such advice. Such Person or his representative has beeo afforded
full access to the Partmership’s records and affairs for purposes of {nvestigating an investment i the
Partnership, and all inforaation requested by such Person or his representative conceming the Partnership

has been supphied.
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() Such Person rccognizes that the Partnership s engaped in an enterprise of high
and whereat risks and that no governmental agency has made any finding, investigatian or determination
relatiag to the faimess of this Agreement! or the suitability for any purpose of an investment in the
Parinership.

(d} Such Person is acquiring its Parinecship Interest for his own account, for
investment, and 0ol with a vicw to resale or assignment or subdivision thereof. Notwithsteading any
other provision of this Agreemeat ta the apparent contrary, such Person shall not sell or assign any
Partnership Interest in the absence of an effective registration statement under the Securitics Act of 1933,
as amended (the "Securities Act”), which is not contemplated, or an vpinion of counsel satisfactory to the
General Partner that any such proposed sale or assignment does ot vinlate the Securities Act or the
registration provisions of any securities law, state or federal, applivable thereto.

Each Partoer or such Person agrees to indemnify and hold hannless the Partuership and the other Partners,
their respective agents and representatives, and the controllmg Persons of each of the foregoing, from and
agailost aay and &l loss, claims, damage or labiliy directly or indirectly related to, arising from or
incurred In connection with any breach of the foregoing representations and warranties (including any
misrepresentation or omission relaled thercto, whether existing o the dale bereof or subsequent hereto)
by such Person. [n the event of any rescission of the sale of a Partnership Intercst Lo a Partner, the Capital
Coatributions ar any other funds of such Partoer beld by the Partnership ur its agents may be retained and

applied in satisfaction of such indemnification obligation,
In the eveat of any Transfer of a

6.6 Additional Covenants Conceming Transfers.
Partnership Interest in accordance with the provisions of this Article 6, each Partner agrees (o cooperate
tolly with the Partner making such Tiansfer in order to facilitate such Transfer. Such cooperstion
includes, without lirnitation, the execution of all appropriate instngnents or documents as the General
Partner may reasonably cequire to evidence such Transfer or such Partner’s consent thereto. Except as
otherwise requited by the General Partner, the Partner making such transfer shall deliver to the General
Partmer a legal opinion, tn form and substance reasonably satisfactory to the General Pactner, ot counse]
reasonably acceptable to the General Partner, to the effect that registration under the Securities Act or the
securities laws of any state is not required for such Transfer, or such other evidence that may be
satisfactory to the General Partner to the effect that any such Transfer will not be in violation of the
Securities Act ar other applicable federal or state securities luws, or any rule or regulation promulgated
thereunder, and such other opinious as the General Partner may reasonably require.

6.7 Effect of Chaﬁge in Partners. Subject to all of the provisions of this Agreement,
adraission of any new Partner or the withdrawal, death, incapacity, dissolution, liquidation, bankrupicy or
substirution of any Partner shail not tnterrupt the conlinuity of or cause the termination of the Partnership.

6.8 Admission as Additiopal Limiled Pagtuer. The General Partner may admit une or more
Additional Limited Partners to the Partnership upon such termns as the General Partner may determine,
and no Limited Partoer shall have amy preemptive rights or other rights to acquire any Units sold by the
Partnership as contemplated in this Section 6.8. Without limiting the generality of the foregoing, ia order to
raise additional capital for the Partnership or to attract qualified personncl or to reward personnel
(callectively, “Key Porsonnel”), the General Partner is authovized to admit Additional Limited Partnecs
and to sel! (or with respect to Key Personnel, in excbange for services), additional Units or grant options
to acquire additiona! Units, under such terms and conditions as may be determined by the General Partner
consistent with the General Partner’s fiduciary duty to the Partnership. Incident to admitting additiopal
Limited Partners and notwithstanding anything in this Agreement to the contrary, the terms of this
Agreement may be amended by (he General Partner without the consent of the Limited Partnets in arder
to provide for the rights, preferences and duties of such additional Units and such Additional Limited
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Partners.,

6.9  Admission as Substituted J.imited Partuer. Any Partnership Interest acquired pursuant Lo
any provision of this Article 6 shall constitute 2 limited partnership ioterest following the Transfer,
provided that the Person scquiring such limited partnership interest shall pot become a Subsututed
[.imited Partner except upon the wnlleo approval of the General Partner. The General Padner shall also
have the discretion as to whether or not to admit, as a Substituted Limited Partoer, any successor-in-
interest of an insolvent Limited Partmer. Prior to being admitied to the Partnership as a Substituied
Limited Partner, a transferee or successor-in-interest of a Limited Partner shall not have any consent or
approval rights otherwise enjoyed by the Limited Partners under this Agreement (including, without
hroitation, under Section 2.2). Any Person admitted to the Partmership as a Substituted Limited Partner

“shall, prior to such admission, execute and deliver copies of this Agrcernent as then constituted. Upon
admission, such Person shall be subject to all provisions of this Agreemeat in the place of its transferor as
if originally a party hereto. Any Partnership Interest transferred pursuant to any provision of this Asticle
6 shall thereafter remain subject to all the provisions of this Article § and Lhis Agreemeat.

6.10  Voluntary Withdrawal. Except in the cuse of a Tragsfer of ail or any parr of ifs
Partnership Interest as permitted by the foregoing provisions of Lhis Article 6, the General Parter
covenants and agrees that it will not voluntarily withdraw from the Parmership a5 a Pariper without the

prior written consent of cach of the other Partners.

Covensat of Coafidentialily, Non-Disparapement; Noncompetition.

8.11

(a) Prior to a Partoer’s withdrawal as a Partper from the Partnership, and thereafier

for a peniod of three (3) years, such Partner sball not knowingly diveige, fumnish, or make available ©
any third person, whether a natural person or an entity, or use for his own account or for the bencfit of
any third party, without the prior writtea consent of the General Partner (which consent may be given or
withheld in its sole and absolute discretion), any trade secrets or other confidential or proprictary
information concerniing the Partnership or any Partner of the Partnership, or apy business of the
foregoing (whether such Partner has such information in his mernory or etnbodied in writing or other
physical form) (collectively, the “Confidential Information”), including, without limitation, (i)
information concerning the operations, systems, services, personnel and financial affairs of the
Partnership, (i} computer software, forms, conlracts, agresmcnts, literature or other documents
desigued, developed or written by, for, with or on behalf of the Partaership, (iii) the strategy and the
methodology and processes uscd by the Partnership or (iv) any and all ootes, analysis, compilations,
studies, summaries, and other material preparcd by or for the Partnership or containing or based, in
whole or in part, on any other Confidential Information, Aay covenant made pursuant to this Section
6.11(a) shalt be subject to the terms and conditions of any separate agreement between the Partner and
the Parteceship relating to employment and the provisions of services to the Parmership.
Notwithstanding the foregoing, nothing hercin shall prevent a Partner who becomes legalty compelled 10
disclose such confidential information by 2 legal authority having competent jurisdiction over such
Partner (by special deposition, intersogatory, request for documents, subpoena, civil investigative
dernand or similar prucess; each such process, & “dernand”) from responding to such demand without the
General Pariner’s prior writtén conseal; provided, however, that such individual Partner shall have given
the Partnership written notice of auy such demand promptly afier the réceipt thereof. Each Partner
agrees o deliver to the Partnership any time requested including without limitatios, upon withdrawal as
2 Pastuer all Confideatial Information i whatever form the Confidential Information exists as well as
deliver any other information relating to the Confidentiul nformation in the Partner’s possession or

control.
The Partners acknowledge and agrce that the epgagzing in the activities prohibited in Section 6.1}{c)

208980814

51



file:///vhoIe

below while such Parmer is g Partner of the Partnership or during the one (1) year period following the
transfer of 21l of such Partner’s Partpership Interests in accordance with Arficle 6 (the “Restriction
Period”) is prima facie evidence that the Pastner is using Confidential Information in violation of this
Section 6.11{a} and the burden of proof in any procceding o restrict such activity shall be on such Partner
ro provide evidencc that such activity did aot result in the unauthovized use of the Confidential

Information.

{b) Prior to the withdrawal of a Partmer from the Partnership, and thereafter for a
period of two (2) yeacs, such Partper shall not disparage or defume the Partnership or the General Partoer,
or any of their respective curcent or former officers, directors, shareholders, partoecs or members, n
commuaicaftions with investors, clients, potential clisals, competitors, the media, or other Fersons with

whoin any of the above do busioess or may do business.

(¢) Prior to the withdrawal of a Partner from the Partnership, and for a | 2-mouth period
from the date of such withdrawal thoreafter, unless otherwvise consented to or waived in writing by the
General Partner or as set fortb in a Unit Desigeation, such Purtner shall not dircctly or indirectly, on

behalf of such Partner or any other Persan:

() compete with, invest in, own, manage, operale, finaoce or control, or
participate in the aownership, meanagement, operation, financing, or coptrol of, or be in any
rmarmer connected with any Person that is engaged or plans to engage in any activities that are in
competition with the Core Business, or any related business that the Partnecship is then engaged
or has plags tu engage, in any state in which the Partnership then conducts business, ur then bas
affinnative plaos to conduct business. The faregoing provision shall not apply to iovestments in
shares of stock of a corporation traded on a natignal securities exchange or on the nativnal over-
the-counter market which shall constitute less than one percent (1%) of the outstanding shares of

such stock of such corporation;

(i) induce or attempt to induce to Jeave his or her employment or engagement

with the Partaership, or employ or otherwise engage, any of the Partners, employees, consultants,
agents or independent contractors of the Partnership (for this purpose the terms “employces.”
“copsultants,™ “agents,” and “independent contractors” shall include any persoams having such

status with regard to the Partnership at any time ducing the six {6) moaths greceding any
solicitation (direct or indireet) in question), and

(it} solicit or aitempt to solicit, or endeavor to entice any customers of
prospective customers, suppliess, licensees or other business relations of the Pastnership, cither
directly or indirectly, to devert their business to any Person away from, or to cease doing business
with, the Partoership or in any way interfere or attempt to interfere with the relationship betweea
any such customer or prospective custorser, supplier, licensee or business relation and the
Parmership (for this purposc the terms “customer,” “supplier,” “licensee” and “other busigess
selation” shall include any Persons baving such status with regard to the Parineiship at any time
during the twelve (12) moaths preceding any solicitation (direct or indicect) in question and
“prospective customer” means any Person that, as of such time, the Partaership has identified as a
potential customer),

Each Partner agrees that this covenant in Section 6.11(c) is reasonable with respect to ifs
duration, geographical area, and scope. Further, the provisions set forth in Sections 10.2 and 10.3 are not

oppressive to any Partner nor injurious to the public

Any covenant made pusuant to this Section 6.11(c) shall be subject to the terms and
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conditions of any separate agreement between the Partner and the Partnecship relating to emaployment and
the provisions of services to the Partnership that may be entered info concurrent with or after the

execution of this Agreement.

(d) Lach Partner acknowledges that the material breach or attempted or threatened
breach by it of any provisions of this Section 6.11 would cause irreparable injury to the Partnership not
compensable in monty damages and that the Partnership shall be entitled, n addition to all othec
applicable remedies, to obtain a temporary and a pormapent iyunction and a decres for specific
performance of this Section 6.11 without being required to prove damages or furnish any bond or other
security. The provisions of this Section 6.11 shall survive the termination of this Agrecmeant.

(e} Notwithstanding anytbing in this Agreement to the contrary, each Partner (and
each employee, representalive, or other ageat of such Partner) may disclose (0 any and all persons,
without limitation of any kind, the tax treatinent and tax structure ot (i) the Partnership and (ii) any of its
transactions, and all matenials of any kind (including opinions or other tax analyses) that are provided to

such Partner relating to such tax treatment and tax struciure.

{f) If a Partner fails to comply with any of the provisions of Section 6.11, the
Partnership and the other Partners shall be entitled to cease any forther payments under Anticle 6 (with
respect to the payment of auy Purchase Price from the sale of the Partnership Interests) or othcrwise under
this Agreement notwithstanding any finding that the provision which was violated was prohibited by law,

invalid or uneaforceabls; pravided, however, no party shall exercise its dght to cease payments hereunder
unless and vat! {itigation has commenced with respuect to such Partners obligations under this Section

611,

(g) Notwithstending any provision in this Agreement to the contrary, the Partners
agree that the General Partner shall have the night to reasanably restrict the Partners access o the books
and records of the Partnership. ,

ARTICLE 7
TERMINATION, WINDNG UP AND TERMINATION

7.1 Causes.

fa) In General. Each Partner expressly watves any righl which it might otherwise
have to terminate the Parthership cxcept as set forth in this Section 7.1. The Partership shall be
terminated only upon the occurrence of any of the following events:

6] the withdrawal, Bankruptey as defined in Section 7.1(b), termaination or
liquidatian of the Geoeral Partner; .

the agreement of a Required Interest (o terminate the Partnership;

(i)

(i)
the Partnership to be terminated.

the occurrence of any other circumstance which, by law, would require

Nothing contained in this Section 7.! is intended o grant to any Partner the right to terminale the
Partnership at will (by withdrawal or otherwise), or to exonerate any Partper from liability to the
Partnership and the remainiog Parters if it tenminates the Partnership at will. Any termination at will of
the Partnership shall be in contravention of this Agreement for purposes of the Act.
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() Bankcuptcy. The “Bankruptcy™ of a Partner shall be deemed to have occurred tor
purposes of this Section 7.1 upon the occurrence of any of the following:

Q) commenccment by such Partner of any procceding seeking relicf under
any backruptcy or tosolvency law, including but not limited to a reorganization,
arrangement, readjustment of debt, receivership, trusteeship or hyuidation (hereinalter

referred to as “Bankruptcy Proceedings™);

(i) acquiescence by such Parmer to any Bankruptey Proceeding commenced
or brought against such Partner by any other party or parties, it being deetred that such
Partaer has acquiesced to any such Bankmuptcy Proceeding that is not dismissed withia
sixty (60) days after the commencement thereof or if such Partner, by action, inaction ar
answer, approves of, consents 10, admits the material allegations of apy petition filed in
connection therewith or defaults in answering any such petition;

(in) final adjudicarion of such Partner to be bankrupt or insolvent;

(iv) expiration of sixfy (60} days without termination, dismissal oc discharge
of the appointmeni of » tvustee, recciver or liquidator, with or without such Partner’s
consent, for all or any substantial part of the property of such Partner, whether or not
including such Partner's Partuership Interest; or

(v) execition by such Partner of an assignment For the benefir of ereditors.

(c) Limited Partner. The Bankruptey, death or dissolution aad liquidation of a
Limited Partner shall not result in the termination of the Partnership, but the rights of such Limited
Partner to share in revenues and expenses and to receive distributions of Net Cash Flow shall, upon the
happeniag of sach an event, devolve upon such Limited Partner’s legal representative or suceessars-io-
interest, as the case may be, subject w this Agreement, and the Partnership shall continue as a Limited
partnership. The Limvted Partner’s legal representative or successors-in-interest shall be liable for 2l of
the obligations of the Limited Partoer. In no event shall the legal representative or successors-lu-interest

become a Substituted Limited Parner except in accordance with Asticle 6.

(d) Reconstitution. If the Partoership terminates pursuant to Section 7.1(a)() as a
rosult of the withdrawal, Bankruptcy, temmination, dissolution or liquidation of any Generel Partner (the
“Withdiawing General Partmer™), and if there is a General Partner m addition 1o the Withdrawing General
Pariner, the Partnership shall be reconstituted, the business of the Partnership shall be continued In the
reconstituted Partoership and the interest of the Withdrawing General Partner shall be coaverted to a
limnited partoer interest. [f there 15 no General Pactner in addition to the Withdrawing General Partner, the
Parmership shall be reconstituied and the interest of the Withdrawing General Partner shall be converted
to & limited partner interest if the Limited Partncrs hoiding the Required [nterest, within thirty (30) days
after the date of such event of termination, efect to continuc the Partuership and appoint, cffective as of
the date of the event of tcrmination, ap additional general partner who shall succeed as General Partmer
bercunder. If the Partmership is reconstituted, the Unit ownership of the Withdrawing General Partner
shail uot be sffected by the conversion of the Withdrawing General Partner’s interest to & limited pariner
interest, and all of the allacations in Scctions 4.1 and 4.3 shall continue to apply to the Withdrawing

General Partner.
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7.2 Liquidator.

(a) In General. If the Parinership is terminated, the General Partmer (or o the cvent
that the General Partoer has withdrawn, or has liquidated or terminated or become Bankrupt, or has
wrongfully terminated the Partrership, 2 Limited Partner ar a tiquidator selected by the Limited Partners)
shall commence to wind up the affairs of the Partnership and to liquidate and sell its assets. The party
actually conducting such liquidation ir accordance with the foregoing sentence, whether the General
Partner, a Limited Pastner or a liquidator, is herein referred to as the “Liquidator.” The Liquidator (if
ather than the General Partner or a Limited Pasiner) shall have sufficient busiaess expertise and
competence to conduct the Winding Up und termination of the Parmership aad, in the course thereof, 10
cause the Parmership to perform any contracts which he Partnership has or thereafier enters into. The
Liquidator shall have full right and unlimited discretian to determine the tinie, manngr and terms of any
sale or sales of Pactmesship property pursuant to sach liguidation, having due regard for the activity and
condition of the relevanl market and general financial and economic conditions. The Liquidator (other
than the General Partner) appointed as provided herein shall be entitled to receive such reasonable
compensation for its gervices as shall be agreed upon by the Liquidator and 2 Required laterest

® Succeysor Liguidator. The Liquidator may resign at any tine by giving fifteen
(15) days" prior written notice and, if the Liquidalor is not the Geaeral Partner, may be removed at any
time, with or without cause, by written notice of removal signed by the Limited Partnecs holding a
ruajority of the Percentage Interests held by the Limited Partners. Upon the death, dissolution, vemoval or
resignation of the Liquidator, 8 successor and substitute Liquidatar (who shall have and succeed to all the
rights, powers and duties of the original Liquidator) will, withig thirty (30) days thereaftcr, be appointed
by the Limited Partners evidenced by wnitten appointment and acceptance. The right to appoint a
successor substitute Liquidator in the manner provided herein shall be recurring aad continuing for so
long as the functions and services of the Liquidator are authorized to continue under the provisions
hereof, and every reference herein to the Liquidator will be deemed to tefer also to any such successor or
substitute Liguidator appointed in the manner herein provided.

() Pouwers.  The Liquidator shall have and may exercise, without further

authorization or consent of any of the parties hereto or their legal representatives or successors-in-interest,
all of the powers conferred upon the General Partner under the terms of this Agreement to the extent
necessary or desirable in the good faith judgment of the Liquidator to perform its dutics and functions.
The Liquidator (if nat the General Pariner or a Limited Partner) shall not be liable as a general partner to
the Limited Partniers and shall, while acting in such capacily on behalf af the Partnership, be entitled to

tbe indemmification rights.

7.3 Courl_Appointment of Liquidator. Jf, withio ninety (90) days following the date of
termination a Liquidstoc or successor Liquidatar has not been appointed in the manner provided horein,
any interested party shall have the right to wake application to the then senior United States Iedesal
Distict Judge {in his individual and not judicial capacity) for that Federal District of Texas in which the
Partaership Office is situated for appointment of the Liquidator or successor Liquidator, and the Judge,
acting as ag individual and not in his judicial capacity, shall be fully authorized and empowered to
appoint and designate the Liguidator or successor Liquidator who shall have al} the powers, duties, nghts

and authority of the Liquidator herein provided.

74 Liguidation.
(a) Procedures. [n the course of the Winding Up and terminating the business and
affairs of the Partnership, its assets {other than cash) shall be sold, its liabilities aud obligations to
creditors (including any loan made by Partners) and all expenses incured in its liquidation shall be paid,
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and all resulting revenues and expenses shall be credited or charged to the Capital Accounts of the
Partners in accordance with Article 4. All Partnership property shall be sold upon liquidation of the
Partnership and no Pastnership property shall be disuributed in kind to the Partners except by agreement of
the Partners. M the interest of tbe Partnership in the assets is to be distributed in kind, the Ligquidator shall
determine the fair market value of such Partuership property and the Capital Accounts ol the Partners
shall be adjusted (or the gain or loss that would have been recognized if the Partnership property o be

distributed had been sold by the Partnership for such fair market value,

(b) Distribution. The nct proceeds from such sales (afler deducting all sclling costs

and expenses in connection therewith), together with (at the expiration of the period referred to Jn Section
7.5) the balance in the reserve account referred to in Section 7.5 and any Partnership property that is © be

distributed in kind shall be distnbuted among the remaining Partners in the following order and prioritics:

() Partnership assets shall be distributed to the General Partner for any
compensation, fees or unrcimbursed costs and expenses owed by the Partnership to the General

Partner;
{11) Partnerslip assets shall be distributed to the Partacrs in an amount

sufficient to discharge completely the principal and ecerued interest owing to such Partners
pursuant to any loans made 1o the Parlnership by such Partners; and

(iif)  Subject to the terms of any Unit Designation(s) cavering any Units then
outstanding, Partnership assets shalt be distributed among the Partners in accordance with and to
the extent of their positive Capital Account balances, as determined after takiug into account all
Capital Accouat adjustments for the taxable year of the Partnership during which the liquidation
of the Partnership occurs, and thereafier any remaining assets shall be distributed arnong the

Partners in accordance with Percentage nterests.

{©) Negative Capital Accounls. No Partner shall be required to restore any deficil
balance existing on its Capital Account upon the liquudation and temminatioa of the Partnership.

(d) Miscellaneous. The Ligquidator shall be asiructed to use ali reasonable efforts to
effect complete liquidation of the Partpership within one {1) year after the date the Partmership is
dissolved. Each holder of 2 Partnership Interest shall look solely to the agsets of the Partnership for all
distributions and shall have no recourse therefor (upon termination or otherwise) against the Partnership,
the General Pariner or the Liquidator, Upon the cornpletion of the liquidation of the Partnership and the
distribution of all Partoership funds, the Partnership shall tenninate and the General Pagmer (or a Limited
Partner or the Liguidator, as the casc may be) shall have the authority to execute and record all documents

required to effectuate the terminalion of the Partnership.

7.5 Creation of Reserves. Afler making payment or provision [or paywment of alf debts and
{tabilities of the Partnership aad al( expenses of liquidation, the Liguidator may set up, for a period not Lo
exceed ope (1) year after the date of termination, such cash reserves as the Ligoidator  may deem
reasonably necessary for any contingent or unforeseen liabilities. or obligations of the Partnership;
provided, however, that any unused portion of the reserves shall be distributed to the Partners within four

(4) years of the date an which such reserves were created.

7.6 Final Audit. Within a reasonable time following the completion of the liquidation, the
Liguidator shall supply to each of fhe Partners a slatement, certified by the Partnership’s independent
certified public accountants if the Limited Partner’s holding a Required Interest shall so request, which
shall set forth the assets and the haliilities of the Partnecship as of the date of complete [iquidation, each
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Partner’s pro rata portion of distributions pursuant to Scction 7.4, and the amounant retained as reserves by
the Ligquidator pursuant to Section 7.5.

ARTICIE 8
STANDARD OF CARE: EXCULPATION: INDEMNIFICA (ION

8.1 Standard of Care. [n the performance of its duties under this Agreement, and with
respect to agy action taken on behalf of or with respect to the Parinership, the General Partmer shall use
reasoneble efforts to conduct the business of the Parinurship in a manner it believes is ia the best intesest

of the Partnership.

8.2 Exculpation. None of the General Partner, any Related Party of the Geaeral Partner or
any Liquidator (each a “Covered Person™) shall be liable to the Partnership or any Partmer under agy
theory of law, including tort, contract or otherwisc (INCLUDING A COVERED PERSON'S OWN
NEGLIGENCE) for any loss, damage or claim incurred by reason of any act or omission by such Covered
Person in good faith on behalf of the Partnership and in a manner reasonably believed to be within the
scope of authortty conferred oa such Covered Person by this Agrecment, including any such foss, damage
or ¢laim attbutable to ermors in judgment, negligence or other fault of such Covered Person, except that a
Covered Person shall be liable for any such loss, damage or claim incurred by reason of Culpable Acts of
such Covered Person. A Covered Person shall be fully protecied in relying in good faith upon the records
of the Partnership and upon such iuformation, opinions, reports or stalements presented to the Partnership
by any Person as to matters the Covered Person reasonably believes are within such other Person’s
professional or expert competence and who has been sejected with reasonable care by or on behalf of the
Partnership, including information, opinions, reports or statcments as to the value and amount of the
assets, liabilities, profits, fosses or any other facts pertinent to the exisience and wmount of assets from

which distributions lo Partners wight properly he paid,

33 lodemnification. To the fullest extent permitted by applicable law, cach Covered Person
shall be entitled to indemnification fom the Partnership for any loss, damage or claim incuered by such
Covered Person by reason of agy acl or omission performed or omitted by such Covered Persen in good
faith on hehalf of the Partnership and in 2 manner reasanably belicved to be within the scope of authority
coaferved on such Covered Person by this Agreement, except that no Covered Person shall be estitled to
be indemnified in respect of any loss, damege or clain wmcurred by reason of Culpable Acts of such
Covered Person; provided, however, that any indemnity under this Article & shall be provided out of and
to the extent of Partnership asscis only, and no Covered Person shall have any personal Liability on
account thereof.  THE FOREGOING INDEMNITY IS INTENDED TO INDEMNIFY EACH
COVERED PERSON FOR HIS OWN ACTS OF NEGLIGENCE AND SHALL AFPLY
IRRESPECTIVE OF ANY CLAIM OF (,ONCURRENT OR CONTRIBUTORY NEGLIGENCE ON

THE PART OF SUCH COVYERED PERSON.

8.4 Expenses. To the fullest extent permitted by applicable law, expenses (including legal
fees) incurred by 2 Covered Person in defending any claim, demand, action, suit or proceeding for which
indernnity is sought under this Agreement shall, from time to time, be advanced by the Partnership prior
to the final disposition of such claim, dermand, action, suit or proceeding upon receipt by the Partnership
of an undertaking by or on behalf of the Covered Person to repay such amount if it shall be determined
that the Covered Person is not catitled to be indemnified as authorized under this Article 8,
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ARTICLE 9

MERGER AND CONVERSION

9.1 Merger and Conversion. (a)  Pursuant 10 the Act, and with the prior written conseat of

the General Partner and the Required Interest as contemplated in Section 2.1, the Partoership may adopt a
plan of merger or plan of conversion and may merge with, or convert into, one or more domestic or
foreign limited partnerships, corporations, goneral partnerships, limited Lability companies, associations
or other legal eatity organized pursuant to the faws of the state of Texas or any other state to the extent of
such laws or the constituent documents of such entity would permit such entity to enter ioto a merger with
the Partoership. Notwithstanding the foregoing, the approval of the Limited Partners shall not be required
to approve such merger or conversion, 50 long as all of the holders of Units of any class or series receive,
subject to Section 9.1(b) below, the same form and amount of consideration per Unit (or if any holders of
any such class or series of Units are given an option as to the form and amount of consideration to be
received, all such bolders are given the samc option). Further, no approval of the Limited Partners shall
be required for a transaction to convert the Parmership to a limited lability company or a corporalion
{whether by virtue of merger, conversion or other transaction), whether such converted entity is taxed as a
partnership, “C" corporation or “S™ corporation, which is consummated primarily for the purpose of
changjng the form of entity used to conduct the business of the Partwership, so long as the Limited
Partners have the same or substantially the same relative rights, obligations and interests in the new entity
as they enjoyed as Partacrs of the Partnership immediately prior thereto (other than rights, obligations and
interest with respect to the taxation of such entity or with respect to voting rights as contemplated in
Section 9.1(b) below). In the cvent any transaction pursuant to this Saction 9.1 results in the termination
of the Partnership, each Partner will receive, incident to such merger or other transaction, shares of stock
or other equity interests m the successor entity in proportioa to each Partner's then cufrent respective
Capital Account balance, as adjusted by treating the Partncrship as having Itqmda!ed and gains and losses

allocated in accordance with this Agreement.

{b) The Partners acknowledge and agree that the Gencral Partmer controls the
Partnership and generally bas the right and authority o take all actions except for the Major Decisions

without the approval of the Parivers, Accordingly, the voting rights of the Limited Partners are limited
The Partners agree that upon any conversion of the Parinership, the converted entity shall be controlied by

the General Parmer (or the awners of the General Partner).  Accordingly, each Pastier (other than the
General Partner and Elder and eny non-employee invesiors designaied by the General Partner} may
receive non-voting stock and each Parther shall cxecote a Stockholders Agreement, in a form approved by
the General Partner, coataining voting agreements (which will include the grant of a proxy to the Gepeal
Purtner or Elder for the right to vote the subject shares of such Partoer), transfer restrichions, drag-along
rights, loclup provisions and other provisions reasonably required by the Geperal Partner consistent with
this Agreement or otherwise customary,; provided, however, the Partners contemplate that upon an initial
public offering of the stock of such converted entity, such Stockholders Agreement would provide that
such provisions of the Stockholders Apreement which are not customary for a publicly-traded company
(with owmership and capitalization similar to the converted entity) would expire or would no longer be

applicable upon such jnitial public offering,
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ARTICTE 10
MISCELLANEOUS

10.1  Certificate Requirements. The Generaul Partner shall (i) sign, swear to and file, fom time
to time in said office, all such writings to further amend the Certificate as are required by the Act for the
carrying out of the terms and provisions of this Agreement; aad (ii) upon winding up of the Partership,
shail sign and file in said office the writing required by the Act to cancel the Certificate as therctofore

amended

10.2  Notjces and Approvals. All notices, requests, statements, offers, acceplacces or other
matters required or permitted to be given or tumished hereunder to any Partmer shall be deemed
sufficiently given or furnished if in writing and personally dslivered to such Partner, or deposited in the
United States maii, in a sealed envelope, certified mail with retwn receipt requested, with postage
prepaid, or delivered via overnight courier, ov delivered by facsimile transmission, at the addresses of the
Partners set forth in Exhibit 1, or at such other address as such Partner shall have previously designated
by the giving of tifteen (15) days’ written notice to the Purtner giving such notice, request, statement,
offer, acceptance or other writing. For purposes of this Agrcement, the date of the giving of notice shall
be the date of the facsimile transmission if the original of such transmission is personally delivered,
delivered by cectified mail or delivered by overmight courder within two (2) busiuess days followicg the
date of the facsimile trmansmission, and, if facsimile transmission s not used, the date of the giving of
notice shall be the date of delivery, if personally delivered or delivered by avernight courier, or three (3)
business days after the date deposited in the mail if delivered by certified mail.

10.3  Force Majeure. If, as a result of force majcure (including and without limitation any and
all events and circumstances not within or subject to a party’s reasonahle control), the General Partaer is
unable to carry aut, wholly or in part, its duties and obligations under this Agreement, then the duties and
obligations of the General Parter, so far as it is affected by the force majeure, shall be suspended during
the continnance of the force majeure. The General Partoer shall use ali reasonable diligence to remove
the force majeure as quickly as reasonably possible. The requirement that any force majeure shall be
cemedied with all reasonable diligence shall not require the settlemeant of strikes, lockouts or other labor
difficuity suffered, but reselution of all such ditficuities shall be entirely within the discretion of the party

concemed -

10.4  Applicable faw. THIS AGREEMENT IS5 ENTERED INTO AND SHALL BE
CONSTRUED AND ENFORCED IN ACCORDANCE WITH THE AVPLICABLE LAWS OF
THE STATE OF TEXAS WITHOUT REGARD TO CONFLICT OF LAWS RULES. This

Agreement shall be subject to all valid applicable laws and official orders, rules and reguiations, and, in
the event this Agreernent or any portion thereof is, or the operations corwermplated hereby arc, found to be
inconsistent with or contrary to agy such laws or official urders, rules and regulations, the latter shall be

decmed to control, and this Agreemont shall be regarded as modified accordingly, and, as so modified,
shall continue in full force and effect; provided, however, that nothing herein contained shall be construed
as & waivex of any right to question ar contest aay such law, order, rule or regulation in any forum having

jurisdiction in the premises.
0.3  WAIVER OF JURY TRIAL: Venue.

(2) EACH OF¥ THE PARTIES TO THIS AGREEMENT WAIVES ANY RIGHAT TO
FTRIAL BY JURY OF ANY DISPUTE OF ANY NATURE WHATSOEVER THAT MAY ARISE
BETWEEN THEM, INCLUDING, BUYT NOT LIMITED TO, THOSE DISPUTES RELATING TO
OR INVOLVING, IN ANY WAY TBE CONSTRUCTION, PERFORMANCE OR BREACH OF
THIS AGREEMENT OR ANY OTHER AGREEMENT BETWEEN THE PARTIES, THE
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PROVISIONS OF ANY FEDERAL, STATE OR LOCAL LAW, REGULATION OR ORDINANCE
NOTWITHSTANDING. By execulion of this Agreement, each of the parties bereto acknowledges and
agrees that such party has had an opportunity to coogsult with Jegal counsel and that such party knowingly
and voluntarly walves any right to a trial by jury of any dispute pertaining to o relating in any way to the
trapsactions contemplated by this Agreement, the pruvisions of any federal, state or local law, regulation

or ordinance notwithstanding.

(b) Withowt Limiting the enforccability or scope of this Section 10.5, the partics 10
this Agreement agree that if a controversy or claim between them arises out of or relaics to this
Agreement and results in litigation, the courts of Harris County, Texas, or the couds of the United States
of America locaied in Hamris County, Texas, shall have jurisdiction to hear and decide such matter, and
such parties horeby submit to the jurisdiction of such courts. .

10.6  Successors and Assigns, This Agreement shall be binding upon the Partners, their heirs,
executors, administrators, legal representatives, successors and assigns, any or all of whom shall execute
and deliver alf necessary documents required to carry out the terms of this Agresment.

10.7 Amcodments. This Agreement may be amended, modified apd restated from time to
time by agreement of a Required loterest, as well as the Generu! Partner may, without the approval of a
Required Interest, make such amendments tn this Agreement as may be necessary to admit an Additional
or Substituted [.imited Partner in accordance with the provisions of Article 6, to adopt any Unit
Designation as provided herein or as otherwise provided berein. Further, additional requirements for the
approval of any amendment or modification of this Agreement may be set forth io any Unit Designation.
Any amendment, modification os restatersent of this Agreement shall be in writing and shall be signed by
the General Parter and such Limited Partners, it any, as may be required under the foregoing provisions.

10.8  [Lutire Agrcemeot. This Agreement, together with the agrcemeunts referred to hercin and
any confidentiality and/or noucompetition agreements that such Parters may have entered into with the
Partnership ta connection with their employment, embody the entire agreement and understandjng among
the Partpers relating to the subject matter hereof and shall supersede all their prior agreerents and

understandings relating o such subject matter,

10.9  Waiver of Partition. Notwithstanding any statule or principle of law to the coatrary, each
Partner hereby agrees that, during the term of the Partnership, it shall have no cight (and hereby waives

any right that it might otherwise have had) to cause any Partnership property to be partitioned and/or
distritated in Kind {except as permitted by Section 7.4).

10.10 Gender and Number. Whenever required by the context, as used in this Agreement, the
singutar number shall include the plural and the neuter shall include the masculing or feminine gender

aod vice versa.

10.11  Captions. The Article and Scction beadings appearing in this Agreement arc for
convenienoe of refarence only and are not intended, to any oxtent or for any purpose, to limit or define the

text of any Arut-le or Section.

[0.12 Counterparts. This Agreement may be executed in one or more counterparts, each of
which shall] be an original, but all of which shall constitute but one and the same docament.

10.13 Spouses’ Community Interest Subject 1o Agreement. The respective spouses of the
individual Partners join in the execution of this Agrcement to cvidence that the respective community
interests of each, if any, in and to any of the Partners’ Parinership Interests is subject to the terms and

34
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provisions of this Agreerent in all respects as (f such spouses were a Partner hercunder with respect to
such community interest. Any option to purchase a Partaer’s Partnership Intercst pursuant to this

Agreement shall include any interest therein owtied by the spouse of such Partner.

10.14  Construction. This Agreement has heen freely and fairty negotiated among the parties. If
an ambiguity or question of intent or interpretation arises, this Agreement will be construed as it drafted
jointly by the parties and no presumption or burden of proof will anse favoring or disfavoring any party

because of the authorship of any provision of this Agreement.

10.15 Representation by Counsel and Tax Advice. Each party acknowledges that Cox Smith
Matthews Incorporated has represented Jahn D. Elder I in connection with the aegotiation and execution
of thizs Agreement and has nol represented any other pasty hereto, including without limitation, the
Partmership or the Genera) Partner, Each party further ackmowledges that it has been cncouraged to
seck legal cooasel and tax advice to represent such party’s interest in the negotiation and execution
of this Agreement and analyze the tax consequences to such party, and each party has cither hud

such representation or voluntarlly declined to have such represcntation.

h ok ok ow koo
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AMENDED AND RESTATED
AGREEMENT OF LIMITED PARTNERSHIP

OF

THE LEGACY CMS GROUP, LTD.
(a Texas Limited Partnership)

[COUNTERPART SIGNATURE PAGE]

IN WITNESS WHEREOF, the General Pariner and the Limited Pariners have executed this
Apreement effective as of the date first set forth above.

GENERAL PARTNER:
Legacy anagement, LLC
By

3. Elder 11, Magager

36
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See the enclosed.

A-18 - Secretary of State Registration
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DATE DOCUMENT 1D

‘ MEIT . FILING EXAED PENALTY CERT coPY
01/28/2090 204002700689 '

125.00 0o - .00 00 .00

Receipt
This is-not a bill. Please do nor remit payment.
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Fenmifer Brunner |
1909628
1t 1s hereby certified thatthe Secretary-of State of-Ohio.has custedy of the business records for
ACCLAIVLENERGY, LED.
andsthat:said -.ia&ial;@s,s:mg’g@-,ﬁdsr.-sflgew:tha:ﬁli‘m;g;.;aﬁ&é‘i’-‘e@:‘@,i_é.dmg of:
| Bocument(s): Document No(s):
1| REGISTRATION.OF FORFIGNIIVATED PARTNERSHIP 2011692400689
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>
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ORIGINAL SPROINTMEN
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SOWesBioad:Stiesy, Suite 1800

WEng Adess
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/ /7/

Date

AMENERGY:MANAGEMENT, LLC

generalpariner. PR Name

e e b

Print*Nate
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*201002700688*

DATE: DOCUWENT D DESCRIPTION FLIG EXMED  P@IALTY CERT oY
(82010 201002700888  REG. OF FGR PROFIT LPS LWE CO. 125,00 o0 o o0 a0
ILFF)
Receipt

This is oot 2 bill. Please do net remit payment

CORPORA TION SERVICE COMPANY
ATTN: LISA VAIDO

887 SOUTH HIGH STREET
COLUMBUS, OH 43206

————————a

n A tay b

STATE OF OHIO
CERTIFICATE

Ohio Seerctary of State, Jennifer Brunner

1909627

It is hereby certified that the Secrstary of State of Ohio has custody of the business records for

ACCLAIM ENERGY MANAGEMENT, LLC

and, that sard business recovds show the filing and recordiug of! 1

Document{s)y.
REG. OF FOR. PROFIT LIM. LIaB. CQ. 201802700688

Ducument Nois): ,‘

Witness my hand and the seal of the
Secretary of State at Calumbus, Ohie
this 21st day of January, &.13. 2010,

United Sates of Aymenica
Sezie of Ohio

Qffice of e Sceratary of State Chio Secrctary of State
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Prescribred byr Expédite this Forns: (Select One;

The Ohio Searatary ¢f Swae 1tk S En g o
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B-1 - Jurisdiction of Operations

Acclaim Energy, Ltd and its affiliates are currently lHcensed or registered to provide retail natural
gas or retail electric aggregation, brokerage and consulting services in the following jurisdictions:

Texas Not required
California Not required Not required
| Connecticut Not required Yes
District of Columbia | Yes Yes
Delaware Not required Yes
| Tllinois Not reguired Yes
Massachuseits Yes Yes
Maryland Yes Yes
| Maine Yes Yes
New Jersey Not required Yes
New Mexico Not required N/A — Regulated
New York Not required Not required
Qregon Not required Not required
Pennsylvania Not required Yes
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B-2 Experience and Plans

Acclaim Energy, Ltd. is a full-service energy consulting and brokerage firm acting exclusively on
behalf of its clients. The Company has been in existence since 2003, however, its consultants
and risk managers possess numerous years of experience in the energy industry as illustrated
by the following: '

k Holden Over 29 yers of enrgy industry experience a an ney tader and
risk manager with Shell, Enron and the company.
Richard Zdunkewicz | Over 21 years of energy industry experience as transaction originator

and structure with Pennzoil, Enron, Sempra Energy and the Company

Trish Collins Over 16 years of energy industry experience as transaction originator
and structure with Enron, Suez Energy and the company

John D. Elder I Over 8 years of energy industry experience as an Executive Officer
with the company

Alberto Rios Over 15 years of energy industry experience as trader and structure

with Sempra Energy, Williams Energy and the company

The Company acquires and manages client relationships on both a direct basis and through its
channel partners. The channel partners are typically large, national consulting firms which do
not possess the deep energy expertise that the Company possesses. The targeted clients are
typically large, multi-facility national accounts, such as big box and in-line retailers and mid-
sized to large manufactures. The Company currently has the staff, systems and resources to
adequately manage its current client base and anticipated growth. The company will add
future staff to accommodate the growth in its client base as necessary to provide the highest
quality of services to its clients. The Company does not intend to act as a physical supplier of
energy in the future.




B-3 - Summary of Experience

The following table illustrates the Company’s experience in providing the services for which it is
seeking to be recertified. The Company provides its services in numerous markets and
jurisdictions across North America.

Natural Gas

Commercial 4.000
Indusirial 10
Governmental 20
Other 5
Total 4,035

Electricity

Industriai 400
Governmental 2,150
QOther 375
Total 8,925 |
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B-4 - Disclosure of Liabilities and Investigations

There are no existing, pending or past rulings, judgments, contingent liabilities, revocations or
authority, regulatory investigations or any other matters that could adversely impact Acclaim

Energy Ltd.’s financial or operational status or the ability to provide the services the company is
seeking to be certified to provide.
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C-1 - Annual Reports

Not applicable. Acclaim Energy, Ltd. is a privately-held company and does not produce annual
reports, only financial statements. Historic financial statements are included in C-3.
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C-2 - SEC Filings

Not applicable. Acclaim Energy, Ltd. and its affiliates are private companies.
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Please see the enclosed.

C-3 - Financial Statements
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ACCLAIM ENERGY, LTD.

FINANCIAL STATEMENTS
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Hein & Associates LLP www. eincpa.com
so0 Dallas St., Suite 2500 P 713.850.9814
Houston, Texas 77602 F713.850.0725

INDEPENDENT AUDITOR’S REPORT

To the Partners of
Acclaim Energy, Ltd.:

Report on the Financial Statements

We have audited the financial statements of Acclaim Energy, Ltd. (the Parmership), which comprise the balance sheets as of
December 31, 2013 and 2012, and the related statements of operations, partners’ capital and cash flows for the years then ended
and the refated notes to the financial statements.

Management’s Responsibility for the Financial Statements

Management is responsible for the preparation and fair presentation of these financial statements in accordance with accounting
principles generally accepted in the United States of America; this includes the design, implementation, and maintenance of
internal control relevant to the preparation and fair presentation of financial statements that are free from material misstatement,
whether due to fraud or error,

Auditor’s Responsibility

Qur responsibility is to express an opinion on these financial statements based on our audits. We conducted our audits in
accordance with auditing standards generaily accepted in the United States of America. Those standards require that we plan and
perform the audits to obtain reasonable assurance about whether the financial statements are free from material misstatement.

An audit involves performing procedures to.obtain audit evidence about the amounts and disclosures in the financial statements.
The procedures selected depend on the auditor’s judgment, including the assessment of the risks of material misstatement of the
financial statements, whether due to fraud or error. In making those risk assessments, the auditor considers intemal control
relevant to the entity’s preparation and fair presentation of the financial staternents in order to design audit procedures that are
appropriate in the circumstances, but not for the purpose of expressing an opinien on the effectiveness of the entity’s internal
control. Accordingly, we express no such opinion. An audit also includes evaluating the appropriateness of accounting policies
used and the reasonableness of the significant accounting estimates made by management, as well as evaluating the overafl
presentation of the financial statements.

We believe the audit evidence that we have obtained is sufficient and appropriate to provide a basis for our qualified audit
opinion.

Basis for Qualified Opinion

The Partmership granted common unit options and restricted common units to officers, key employees and members of the Board
of Directors during the year ended December 31, 2013. The Partnership recorded the cost of these grants in its statements of
operations based on the estimated fair value of these awards over their respective vesting periods. We were unable to determine
the estimated fair value of the common unit options and restricted common units on the date of the grant. Consequently, we were
unable to determine whether any adjustments to share-based compensation were necessary.

Qualified Opinion

In our opinion, except for the possible effects of the matter described in the Basis for Qualified Opinion paragraph the financial
statements referred to above present fairly, in all material respects, the financial position of the Partnership as of December 31,
2013, and the results of operations and its cash flows for the year then ended in accordance with International Financial Reporting
Standards (IFRS) as issued by the International Accounting Standards Board (JASB).

Rown QA sy, L Lf

Houston, Texas
May 14,2014




AccCLAIM ENERGY, LTD.

BALANCE SHEETS
DECEMBER 31,
NOTES 2013 2012
ASSETS
CURRENT ASSETS:
Cash 3e $ 545 $ 118,018
Current accounts receivable 3.5,7 2,340,014 1,088,685
Other current accounts receivable 15 100,637 -
Prepaid expenses, deposits and other current assets 31,183 22,593
Total current assets 2,472,379 1,229,296
NON-CURRENT ASSETS;
Property and equipment, net 3.h, 8,10 192,725 54,303
Long-term accounts receivable 367 1,957,027 3,140,012
Software development costs, net 3,9 10 110,705 141,584
Total assets $ 4,732,836 $ 4,565,195
LIABILITIES AND PARTNERS’ CAPITAL
CURRENT LIABILITIES:
Accounts payable $ 230,993 § 329414
Accrued commissions 31 791,064 327,565
Accrued expenses and other current liabilities 3.m 157,931 134,609
Current portion of long-term debt 11 414,165 883,153
Total current liabilities 1,594,153 1,674,741
LONG-TERM LIABILITIES:
Long-term accrued commissions 3.1 661,593 944,771
Long-term debt, net of current portion 18 1,869,036 1,529,886
Total liabilities 4,124,782 4,149,398
COMMITMENTS AND CONTINGENCIES 17
PARTNERS® CAPITAL 13,14 608,054 415,797
Total liabilities and partners’ capital $ 4,732,836 $ 4,565,195

See accompanying notes to these financial statements.
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Accram ENERGY, LTD,

STATEMENTS OF OPERATIONS

YEARS ENDED DECEMBER 31,

NOTES 2013 2012
REVENUES, net 3¢5 $ 4,036,631 $ 2,558,747
COST OF REVENUES 3d 1,364,002 979,847
Gross profit 2,672,629 1,578,900
OPERATING EXPENSES:
Selling, general and administrative 2,233,699 2,499,070
Depreciation and amortization 10 50,847 243,586
Total operating expenses 2,284,546 2,742,656
INCOME (LOSS) FROM OPERATIONS 388,083 (1,163,756)
INTEREST EXPENSE, net 177,326 152,029
Income (loss) before provision for state
income tax 210,757 (1,315,785)
PROVISION FOR STATE INCOME TAX 3. 18,500 10,384
Net income (loss) $ 192,257 $(1,326,169)

See accompanying notes to these financial statements.
_3.




AccLAiM ENERGY, LTD.

STATEMENTS OF PARTNERS' CAPITAL

FOr THE YEARS ENDED DECEMBER 31,2013 AND 2012

BALANCE, at December 31, 2011 $ 1,741,966
Net loss (1,326,169)

BALANCE, at December 31, 2012 415,797
Net income 192,257

BALANCE, at December 31, 2013 $ 608,054

See accompanying notes to these financial statements.
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AccLAIM ENERGY, LTD.

STATEMENTS OF CASH FLOWS

YEARS ENDED DECEMBER 31,
2013 2012

CASH FLOWS FROM OPERATING ACTIVITIES:
Net income (loss) $ 192,257 $ (1,326,169)

Adjustments to reconcile net income (loss) to net cash provided by
{used in) operating activities:

Depreciation and amortization 50,847 243,586
Changes in operating assets and liabilities:
Accounts receivable (168,981) 268,496
Prepaid expenses and other current assets (8,590) (6,978)
Accounts payable (98,421) 86,708
Accrued commissions 180,321 371,109
Accrued expenses and other current liabilities 23,323 {87,421)
Net cash provided by (used in) operating activities 170,756 (450,669)
CASH FLOWS FROM INVESTING ACTIVITIES;
-Additions to software development costs — (148,920)
Purchases of property and equipment (4,000) {10,000)
Net cash used in investing activities (4,000) (158,920)
CASH FLOWS FROM FINANCING ACTIVITIES:
Payments on capital leases (27,134) -
Proceeds from debt borrowings 10,845 708,000
Repayments on debt borrowings {267,940) (210,574)
Net cash (used in) provided by financing activities (284,229) 497,426
NET CHANGE IN CASH (117,473) (112,163)
CASH, beginning of year 118,018 230,181
CASH, end of year 3 545 $ 118,018
SUPPLEMENTAL DISCLOSURE OF CASH FLOW INFORMATION:
Cash paid for interest $ 128419 3 90,012
Cash paid for income taxes, net of refunds $ 9,832 3 9,527
Property and equipment acquired via capital lease $ 154,391 5 44,303
Accrued interest added to related party notes payable $ 37,731 $ -

See accompanying notes to these financial statements.
-5-




AcCCLAIM ENERGY, LTD.
NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31, 2013 AND 2012

DESCRIPTION OF BUSINESS

Acclaim Energy, Ltd. (the “Partnership”) was established in 2003 as The Legacy CMS
Group, Ltd. before renaming itself in 2009. The Partnership, which is headquartered in
Houston, Texas, provides services including advising clients to help reduce the financial
uncertainty of unpredictable energy costs by creating a tailored procurement and risk
management strategy for each client. The Partnership provides energy procurement,
energy price risk management, contract management and energy reliability solutions to
enable better management of its clients’ energy expenditures. The Partnership serves
primarily the retail markets for electricity and natural gas within deregulated and regulated
energy markets across the United States and Canada.

LIQUIDITY

During the year ended December 31, 2013, the Partnership had net income of $192,257
and positive cash flows from operations of $170,756. In addition the Partnership’s
working capital improved from a deficit of $(445,445) to positive working capital of
$878,226 at December 31, 2013.

Additionally, during 2014, the Partnership extended $343,171 of related party notes
payable to March 31, 2015, including accrued and unpaid interest and converted $348,005
of related party notes payable including accrued and unpaid interest to common units, and
obtained a loan from Allegiance Bank in the amount of $110,000.

The Partnership anticipates that it will be able to support its liquidity and capital
requirements in 2014 through operational cash flows from increased sales revenues, driven
primarily by growth in its Energy Management Services, and limited external financing.

SIGNIFICANT ACCOUNTING POLICIES

a. Statement of compliance with IFRS

The financial statements of the Partnership have been prepared in accordance with
International Financial Reporting Standards (“IFRS”) as issued by the International
Accounting Standards Board (“IASB”). The financial statements have been prepared
using accounting policies specified by those IFRS’s that are in effect at December 31,
2013 and 2012. The significant accounting policies that have been applied in the
preparation of these financial statements are summarized below. These accounting
policies have been used throughout all periods presented in the financial statements.




ACCLAIM ENERGY, LTD.

NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31,2013 AnND 2012

3. SIGNIFICANT ACCOUNTING POLICIES (continued)

b. Use of Estimates in Preparation of Financial Statements

The preparation of financial statements requires management of the Partnership to make
a number of estimates and assumptions relating to the reported amounts of assets and
liabilities and the disclosure of contingent assets and liabilities at the date of the
financial statements and the reported amounts added to and deducted from the
Partnership’s equity during the reporting period. Significant items subject to such
estimates and assumptions include the carrying value of property, plant, and equipment;
valuation allowance for receivables; and provision for contingencies. Actual results
could differ from those estimates.

¢. Revenue Recognition

The Partnership earns revenue through Energy Rate Optimization services, Energy
Management services, and certain Consulting and Energy Price Risk Management
services. Revenues are recognized by the Partnership when all of the following criteria
are met: the amount of revenue can be measured reliably; it is probable that the
economic benefits related to the contract will flow to the Partnership, the stage of
completion of the service at the end of the reporting period can be measured reliably;
and the Partnership’s costs incurred to complete the service can be measured reliably.

Energy Rate Optimization services include broker services whereby the Partnership
obtains competitive bids and negotiates supply contracts for a client’s future electricity
or natural gas needs through retail energy providers (“REPs™) from which the
Partnership receives a fee from the contracted REP. The Partnership has formal
contracts in place with each REP from which it solicits bids that sets forth the terms
pursuant to which the fee is to be paid and the details each REP is to provide to the
Partnership concurrent with any future fee payments. As there is no future obligation
upon the execution of the contract between the REP and the customer, the Partnership
recognizes the full contract value as revenue upon execution of the contract. The value
of the contract is estimated based on historical usage of the customer and the brokerage
rate with the REP. The Partnership reviews and adjusts, if necessary, the estimated
contract value at least annually based on actual and projected customer energy usage.




AccrLAaiv ENERGY, LTD.
NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31, 2013 AND 2012

3. SIGNIFICANT ACCOUNTING POLICIES (continued)

Discounts taken on amounts billed to customers are recorded as contra revenues and are
reflected in the caption revenues, net in the statement of operations.

Energy Management services include commissions as the agent for sales of generators
to clients, and payments from third parties to actively induce clients to curtail electricity
usage during periods of high-demand and potential stress on the electricity grid, which
is commonly referred to as demand response. The Partnership recognizes Energy
Management services revenue when the services are provided and the above criteria are
met. The Partnership’s branded service for demand response-related services is
DLO365.

Consulting and Energy Price Risk Management services include fee-based assistance to
clients in the various facets of energy management, including the procurement of energy
and the analysis of energy consumption and expenditures. The Partnership recognizes
Consulting and Energy Price Risk Management services revenue when the services are
provided and the above criteria are met.

d. Cost of Revenues

Cost of revenues is comprised primarily of the direct personnel and third-party agent
sales commisstons costs associated with aligning clients with REPs, and assisting clients
with their energy management. At the time the underlying contract is executed the
Partnership estimates and recognizes all of the direct costs incurred, including
salesperson commissions.

e. Cash and Cash Equivalents

The Partnership considers all highly liquid investments with a maturity of three months
or less when purchased to be cash equivalents. There were no cash equivalents at
December 31, 2013 or 2012.




ACCLAIM ENERGY, LTD.
NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31,2013 AND 2012

3. SIGNIFICANT ACCOUNTING POLECIES (continued}

{f. Accounts Receivable and Credit Policies

Accounts receivable are uncollateralized client obligations due as a result of
commissions earned or services provided. Client obligations for Energy Rate
Optimization commissions are generally due over the term of the underlying contract,
which typically exceed one-year. Accounts receivable expected to be collected over the
next twelve months are classified as current, while the remaining portion is classified as
long-term. Client obligations for other services are invoiced when complete and
generally due within 30 days of issuance.

Payments received on accounts receivable are allocated based on the underlying
contract for which the commission was earned or the specific service invoice identified
on the client’s remittance, or if unspecified, are applied to the earliest unpaid invoice for
that client.

The carrying amount of account receivables is reduced by a valuation allowance that
reflects management’s best estimate of the amounts that are not likely to be collected.
Management periodically reviews all trade receivables balances and based on an
assessment of current creditworthiness, estimates the portion, if any, of the balance that
may not be collected. As of December 31, 2013 and 2012, the valuation allowance
balance was approximately $36,000 and $0, respectively, and presented net with trade
receivables in the accompanying balance sheets.

g. Software Development Costs

Software development costs consist primarily of (a) salaries and related personnel costs,
including costs associated with share-based payment awards related to the Partnership’s
development of new software and database functionality, (b) payments to suppliers for
design and consulting services, (c) costs relating to the design and development of new
energy management applications, services, and products and enhancement of existing
energy management applications, services and products, (d) quality assurance and
testing and (e) other related overhead. Costs incurred in research and development are
expensed as incurred.
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ACCLAIM ENERGY, LTD.
NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31, 2013 AND 2012

SIGNIFICANT ACCOUNTING POLICIES (continued)

The Partnership capitalizes software development costs that it expects to be recoverable
from future sales and that provide future economic benefits to the Partnership.
Following initial recognition, the assets are carried at cost less any accumulated
amortization and any accumulated impairment losses. Software development costs are
amortized over their useful economic lives and assessed for impairment whenever there
is an indication that the asset may be impaired.

Assessing a software development asset for impairment requires the Partnership to
make an estimate of the asset's recoverable amount. An asset's recoverable amount is
the higher of an asset's fair value less costs to sell and its value in use. Where the
carrying amount of an asset exceeds iis recoverable amount, the asset is considered
impaired and is written down to its recoverable amount. In assessing value in use, the
estimated future cash flows take into account the risks specific to the asset and are
discounted to their present value using a pre-tax discount rate that reflects current
market assessments of the time value of money and the risks specific to the asset. No
impairments were recorded in 2013 or 2012.

. Property and Equipment

Property and equipment are recorded at cost and depreciated over the estimated useful
life of each asset. Costs include ancillary costs directly attributable to bringing the asset
into operating condition. Ordinary maintenance and repairs are charged to expenses.

Expenditures which extend the physical or economic life of the assets are capitalized.
Gains and losses on the dispositions of assets are recognized in the statement of
operations, and the related assets and accumulated depreciation accounts are adjusted
accordingly. Depreciation is computed using the straight-line method over the
estimated useful life of the assets.

i. Stock-Based Compensation

Equity-settled partners’ unit-based payments to employees and others providing similar
services are measured at the fair value of the equity instruments at the grant date.
Details regarding the determination of the fair value of equity settled partners’ unit-
based transactions are in Note 13.
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ACCLAIM ENERGY, LTD.
NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31, 2013 AND 2012

3. SIGNIFICANT ACCOUNTING POLICIES (continued)

The fair value determined at the grant date of these payments are expensed on a straight-
line basis over the vesting period, based on the Partnership’s estimate of equity
instruments that will eventually vest, with a corresponding increase in partner’s capital.
At the end of each reporting period, the Partnership revises its estimate of the number of
equity instruments expected to vest. The impact of the revision of the original
estimates, if any, is recognized in profit or loss such that the cumulative expense reflects
the revised estimate, with a corresponding adjustment to the equity-settled employee
reserve.

j- Income Taxes

The Partnership is not subject to federal income taxes. The holders of the Partnership
units report their respective share of taxable earnings or losses in their personal tax
return. The Partnership remains liable for certain state taxes. The income tax provision
in the statements of operations relate to the Texas margin tax.

Accounting for uncertainty in income taxes prescribes a minimum threshold and
measurement methodology that a tax position taken or expected to be taken in a tax
return is required before being recognized in the financial statements. It also provides
guidance for derecognition, classification, interest and penalties, accounting for interim
periods, disclosure and transition. The Partnership records estimated interest and
penalties related to uncertain tax positions as a component of income tax expense. The
Partnership does not have any uncertain tax liabilities at December 31, 2013 and 2012.
The Partnership’s margin tax returns are open to examination from 2010.

Taxes in the State of Texas are calculated on the basis of an entity’s “margin.” The
Partnership has reflected a provision for this tax amount in the accompanying
statements of operations as income tax expense.

k. Disclosure of Fair Value of Financial Instruments

The Partnership’s financial instruments mainly consist of cash and cash equivalents,
accounts receivable, accounts payable and debt obligations. The carrying amounts of the
Partnership’s cash and cash equivalents, accounts receivable and accounts payable
approximate their fair value due to the short-term nature of these instruments. The
Partnership’s debt instruments approximate fair value as the underlying interest rates are
commensurate with debt instruments carrying similar credit risk.
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AccLaiM ENERGY, LTD.
NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31, 2013 AND 2012

SIGNIFICANT ACCOUNTING POLICIES (continued)

l. Accrued Commissions

The Partnership recognizes the cost of any sales commissions at the time the sale is
recognized. These commissions are paid as cash is collected from the customers or
energy suppliers.

m. Accrued Expenses and Other Current Liabilities

Accrued expenses and other current liabilities consist of employee payroll taxes,
bonuses, other benefit costs, and other miscellaneous costs incurred for which the
Partnership has not been billed.

n. Financial instruments
(i) Classification and measurement

Financial instruments are measured at fair value on initial recognition of the
instrument. Measurement in subsequent periods depends on whether the financial
instrument has been classified as “fair value through profit or loss”, “loans and
receivables”, “available-for-sale”, “held-to-maturity”, or “financial liabilities
measured at amortized cost” as defined by IAS 39, “Financial Instruments:
Recognition and Measurement.”

Financial assets and financial liabilities at “fair value through profit or loss™ are either
classified as “held for trading” or “designated at fair value through profit or loss” and
are measured at fair value with changes in fair value recognized in the statement of
operations. Transaction costs are expensed when incurred. The Partnership has
designated cash and cash equivalents as “held for trading.”
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AcCCLAIM ENERGY, LTD.

NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31, 2013 AND 2012

3. SIGNIFICANT ACCOUNTING POLICIES (continued)

Financial assets and financial liabilities classified as “loans and receivables”, *“held-
to-maturity”, or “financial liabilities measured at amortized cost” are measured at
amortized cost using the effective interest method of amortization. “Loans and
receivables” are non-derivative financial assets with fixed or determinable payments
that are not quoted in an active market. “Held-to-maturity” financial assets are non-
derivative investments that an entity has the positive intention and ability to hold to
maturity. “Financial liabilities measured at amortized cost” are those financial
liabilities that are not designated as “fair value through profit or loss” and that are not
derivatives. The Partnership has designated accounts receivable as “loans and
receivables” and bank debt and accounts payable and accrued liabilities as “financial
liabilities measured at amortized cost”.

Financial assets classified as “available-for-sale” are measured at fair value, with
changes in fair value recognized in other comprehensive income. Available-for-sale
financial assets are non-derivatives that are either designated in this category or not
classified in any of the other categories.

(ii) Partners’ capital instruments

Common and preferred units are classified as partners’ capital. Incremental costs
directly attributable to the issuance of the Partnership’s units are recognized as a
deduction from partners’ capital, net of any tax effects.

(1ii) Impairment

The Partnership assesses at each balance sheet date whether there is objective
evidence that financial assets, other than those designated as “fair value through profit
or loss” are impaired. When impairment has occurred, the cumulative loss is
recognized in the statement of operations. For financial assets carried at amortized
cost, the amount of the impairment loss recognized is the difference between the
asset’s carrying amount and the present value of estimated future cash flows,
discounted at the financial asset’s original effective interest rate. When an available-
for-sale financial asset is considered to be impaired, cumulative gains or losses
previously recognized in other comprehensive income are reclassified to the
statement of income in the period. Impairment losses may be reversed in subsequent
periods.
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AccrLaim ENERGY, LTD.

NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31,2013 AND 2012

3. SIGNIFICANT ACCOUNTING POLICIES (continued)

0. Reclassifications

Certain amounts reported in prior year have been reclassified to conform to current year
presentation with no effect on net income (loss).

4, APPLICATION OF NEW AND AMENDED STANDARDS

The Partnership adopted all applicable amendments and revisions to IFRS standards and
interpretations, The application of these standards, amendments to standards and
interpretations did not have a material impact on the financial statements.

At December 31, 2013, the most significant standards and interpretations published by the
IASB but not yet effective include:

MANDATORY
APPLICATION FOR
REFERENCE TOPIC DESCRIPTION THE PARTNERSHIP
Amendment to JAS 32 Offsetting financial assets and financial liabilities  January 1, 2014
IFRS 7 Financial Instruments: Disclosures January 1, 2015
IFRS 9 (2009) Financial Instruments January 1, 2015
IFRS 9 (2010) Financial Instruments January 1, 2015

5. REVENUE, NET

Revenue, net for the years ended December 31, 2013 and 2012 was as follows:

2013 2012
Energy rate optimization services $3,215,784 $1,967,117
Energy management services 196,349 244,582
Consulting and energy risk management services 523,845 347,048
DLO 365 100,653 -
$4,036,631 $2,558,747
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AccLaiM ENERGY, LTD.
NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31,2013 AND 2012

INFORMATION ABOUT MAJOR CUSTOMERS

For the years ended December 31, 2013 and 2012, the Partnership had approximately 600
customer contracts with approximately 30 REPs. Five of those REPs were responsible for
approximately 50 percent of the customer contracts. During 2013 and 2012, these five
REPs accounted for approximately 64 and 52 percent of the Partnership’s revenue,
respectively. At December 31, 2013 and 2012, outstanding receivables for these five
REPs accounted for approximately 39 and 67 percent of the Partnership’s account
receivable balance, respectively.

ACCOUNTS RECEIVABLE

Accounts receivable consisted of the following at December 31, 2013 and 2012:

2013 2012
Accounts receivable — current $ 2,340,014 $ 1,088,685
Accounts receivable — noncurrent 1,957,027 3,140,012
4,297,041 4,228,697
Less: allowance for doubtful accounts, current — -
$ 4,297,041 $ 4,228 697

The fair value of these assets does not differ materially from the carrying amounts
recognized.

The Partnership’s clients are located throughout the United States, with facilities in both
the United States and Canada. The Partnership performs ongoing credit evaluations of the
financial condition of its clients and generally does not require collateral. Although the
Partnership is directly affected by the overall financial condition of the energy industry as
well as global economic conditions, the Partnership does not believe significant credit risk
exists as of December 31, 2013 and 2012. The Partnership generally has not experienced
any material losses related to accounts receivable. The Partnership maintains an allowance
for doubtful accounts based on accounts past due and historical collection experience.
Due to these factors, no additional credit risk consideration beyond amounts provided for
collection losses is believed to be necessary.
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AccrLai ENERGY, LTD.

NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31,2013 AND 2012

ACCOUNTS RECEIVABLE (continued)

The following table shows the future estimated customer payment terms on the
outstanding receivables as of December 31, 2013:

2014 $ 2,340,014
2015 942,804
2016 550,990
2017 251,968
2018 90,482
Thereafter 120,783

$ 4,297,041

PROPERTY AND EQUIPMENT
Property and equipment consisted of the following at December 31:

ESTIMATED USEFUL LIFE

(YEARS) 2013 2012
Office equipment and furniture 3 $ 31,761 $ 31,761
Computer equipment 2-5 217,868 82,668
Leasehold improvements Lesser of the useful life or
original lease term 24,099 20,099
273,728 134,528
Accumulated depreciation (81,003) (80,225)
Property and equipment, net $ 192,725 $ 54,303

Included in computer equipment for 2013 was $198,899 and $42,936 of assets under
capital leases as of December 31, 2013 and 2012, respectively.
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AccLAIM ENERGY, LTD.
NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31,2013 AND 2012

SOFTWARE DEVELOPMENT COSTS

Capitalized software development costs as of December 31, 2013 and 2012 consisted of
the following:

ESTIMATED USEFUL

LIFE (YEARS) 2013 2012
Capitalized software development
costs 3 $ 1,203,541 $ 1,203,541
Accumulated amortization {1,092,836) (1,061,957)

$ 110,705 $ 141,584

DEPRECIATION AND AMORTIZATION

There was $19,968 and $0 depreciation expense for the years ended December 31, 2013
and 2012, respectively. Amortization expense for 2013 and 2012 related to the
amortization of software development costs was $30,879 and $243,586, respectively.
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AccrLAimM ENERGY, LTD.
NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31,2013 AND 2012

LONG-TERM DEBT

2013 2012

First term note with Independence Bank, due in November
2016, collateralized by all assets of the Partnership, annual
interest rate of prime plus 2.75 percent (prime rate was
3.25 percent at December 31, 2013 and 2012), payments of
$13,762 including principal and interest due monthly. $ 478610 $ 619,132

Second term note with Independence Bank, due in December
2017, collateralized by alil assets of the Partnership, annual
interest rate of prime plus 2,75 percent (prime rate was
3.25 percent at December 31, 2013 and 2012), payments of
$16,508 including principal and interest due monthly. 748,420 902,971

Subordinated notes payable to the Partnership’s Chief
Executive Officer, to be repaid after term loans, annual
interest rate of 10 percent. 140,000 140,000

Unsecured notes payable to related parties, annual interest
rates of 9%, due on various dates in 2013. In April 2014,
these notes were extended to March 31, 2015 or converted

to equity. 745,731 708,000
Capital lease, AT&T, 3 year term 170,440 42,936
Total long-term debt 2,283,201 2,413,039
Less: current maturities (414,165) {883,153)
Long-term debt, less current maturities $ 1,869,036 $ 1,529,886

The term loans with Independence Bank are partially guaranteed by the US Small
Business Administration (the “SBA”) as SBA 7(A) Guaranteed Loans. The SBA
guarantees 90 percent of the loans. In addition, the loans owed to Independence Bank are
personally guaranteed by the Partnership’s Chief Executive Officer.
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AccLAIM ENERGY, LTD.
NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31, 2013 AND 2012

LONG-TERM DEBT (continued)

The following table shows the future scheduled principal payments on the long-term debt
as of December 31, 2013:

NOTES CAPITAL LEASE
PAYABLE OBLIGATIONS TOTAL
2014 $ 350,101 $ 64,064 $ 414,165
2015 1,123,269 66,753 1,190,022
2016 386,657 39,623 426,280
2017 204,405 - 204,405
2018 48,329 - 48,329
Total minimum scheduled payments $ 2,112,761 $ 170,440 $ 2,283,201

Capital Leases

The Partnership leased certain equipment under agreements classified as capital leases.
The leases expire at various dates and are payable in monthly installments ranging from
$1,367 to $3,135. As of December 31, 2013 and 2012, the capitalized cost and
accumulated depreciation related to the equipment under the capital leases are as follows:

2013 2012
Capitalized cost $ 218,090 $ 42936
Less: accumulated depreciation (19,191 -
Capitalized cost, net $ 198,899 $ 42,936

-19-




12,

AccLAIM ENERGY, L7TD.
NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31,2013 AnD 2012

PARTNERS’ CAPITAL

The Partnership includes a general partner and limited partners. The partners’ interest in
the Partnership includes Common and Series A Preferred units. The limited partners have
no recourse against the general partner in connection with a dissolution or an otherwise
liquidating event. Each partner’s liability is limited to their initial investment. The
holders of the Common and Series A Preferred units vote together as a single class on all
matters of the Partnership.

The Series A Preferred units are entitled to a liquidation preference that subordinates
common unit holders and holders of any other junior units, as defined. Upon a liquidation
event, holders of the Series A Preferred units are to be repaid their initial investment ($10
per preferred unit) prior to any distributions to other unit holders. After the preferred unit
holder’s investment is repaid, they share in remaining distributions in a pro rata manner
with other unit holders.

The following tables show the units outstanding at December 31, 2013 and 2012:

GENERAL LIMITED
DECEMBER 31,2013 PARTNER PARTNERS TOTAL
Common units 1,000 1,236,000 1,237,000
Series A preferred units - 150,000 150,000
' 1,387,000
GENERAL LIMITED
DECEMBER 31, 2012 PARTNER PARTNERS TOTAL
Common units 1,000 1,029,000 1,030,000
Series A preferred units - 150,000 150,000

1,180,000
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ACCLAIM ENERGY, LTD.
NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31,2013 AND 2012

EQUITY-BASED COMPENSATION

The Partnership has an equity incentive plan (the “Plan”) which provides for the granting
of common units and common unit options to officers, key employees, consultants and
members of the Board of Directors. Effective March 1, 2013, the Plan was terminated and
options outstanding were forfeited. During 2013, the Partnership issued and the major unit
holder of the Partnership assigned a total of 375,549 restricted common units to officers,
key employees, and consultants and issued 20,000 common unit options to members of the
Board of Directors.

The Partnership records the cost of these grants in its statement of operations based upon
the estimated fair value of those awards over their respective vesting periods.

The following table summarizes common unit option activity for the years ended
December 31, 2013 and 2012.

NUMBER OF WEIGHTED WEIGHTED
UNITS AVERAGE AVERAGE
UNDERLYING EXERCISE GRANT DATE
OPTIONS PRICES FAIR VALUE
Outstanding at January 1, 2012 25,200 $ 529 $ 396
Granted - - -
Exercised - - -
Forfeited — - -
Expired - - -
Outstanding at December 31, 2012 25,200 5.29 3.96
Granted 20,000 10.00 -
Exercised - - -
Forfeited (25,200) (5.29) (3.96)
Expired - - ~
Outstanding at December 31, 2013 20,000 $ 10.00 3 —

Exercisable at December 31, 2013 - $ — $ —
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ACCLAIM ENERGY, LTD.
NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31,2013 AND 2012

EQuITY-BASED COMPENSATION (continued)

The following table summarizes restricted common unit activity for the year ended
December 31, 2013.

UNVESTED, January 1, 2013 -

Granted 375,549

Forfeited (20,000)

Vested (164,350)
UNVESTED, December 31, 2013 ' 191,199

During 2013 and 2012, respectively, the Partnership recognized $0 of equity-based
compensation expense. There is no unrecognized equity-based compensation expense at
December 31, 2013 and 2012.

WARRANTS

During the year ended December 31, 2012, the Partnership issued eight promissory notes
for a total of $708,000 to private lenders. The promissory notes were accompanied by
participation rights agreements and common unit purchase warrants. The participation
rights agreements provide the investors with the right to participate in an equity raise at a
15 percent discount of the offering price of the next equity raise of the Partnership.
Similarly, the common unit purchase warrants provides the investors with the right to
purchase common units at an exercise price of $10.5932 per unit, subject to adjustment in
certain limited circumstances. A total of 13,367 shares of the Partnership’s common stock
are available for purchase by the warrant holders. The fair values of these warrants were
determined to be immaterial to the financial statements of the Partnership taken as a
whole.
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Accraim ENERGY, LTD.
NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31,2013 AND 2012

RELATED PARTIES

In addition to the note payable to the Chief Executive Officer disclosed in Note 11, during
the years ended December 31, 2013 and 2012, the Partnership repaid approximately $0
and $10,000, respectively, of previous notes payable to the Chief Executive Officer and to
another executive of the Partnership. The Partnership incurred approximately $69,936 and
$45,100 of interest expense on these notes payable during 2013 and 2012, respectively.

During the year ended December 31, 2012, the Partnership made sales commission
advances to the Chief Executive Officer in the amount of $100,637. In association with
these commission advances, the Chief Executive Officer executed a Commission Program
Agreement with the Partnership pursuant to which the outstanding commission advances
would be amortized based on sales closed by him during 2014 at the rate of twenty (20%)
percent of the Gross Margin value realized by the Partnership. These advances were
outstanding at December 31, 2013 and are reported as other current accounts receivable in
the accompanying financial statements.

The remuneration of key management personnel during 2013 and 2012 was as follows:

2013 2012
Short-term benefits including payroll, bonuses, and current
commissions $ 601,023 $ 604,601
Other long-term benefits including long-term commissions 54,066 45,392
Total § 655,088 § 649,993

EMPLOYEE SAVINGS AND RETIREMENT PLAN

The Partnership has established a 401(k) Profit Sharing Plan and Trust (the “401(k) Plan™)
covering substantially all employees. Once the employees have met the eligibility and
participation requirements under the 401(k) Plan, employees may contribute a portion of
their earnings to the 401(k) Plan to be invested in various savings alternatives. During
2013, the Partnership matched employee contributions at various percentages in an effort
to induce employee contributions so as to avoid the penalties related to the various
compliance tests required by the federal government. Management of the Partnership feels
that it must offer a 401(k) Plan competitive with larger employers in an effort to retain key
employees.
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AccrAiM ENERGY, LTD.
NOTES TO THE FINANCIAL STATEMENTS

DECEMBER 31,2013 AND 2012

COMMITMENTS AND CONTINGENCIES

The Partnership leases its office facilities and certain equipment under non-cancelable
operating leases, which expire through 2017. Certain of the Partnership’s operating leases
contain escalating rent payments. The Partnership has accounted for its rent expense under
these operating lease arrangements on a straight-line basis. As of December 31, 2013 and
2012, the deferred rent balances are included in other liabilities in the balance sheets and
were not material. The majority of the office leases require payments for additional
expenses such as taxes, maintenance, and utilities. Certain of the leases contain renewal
options.

At December 31, 2013, future minimum lease payments for operating leases with non-
cancelable terms of more than one year at inception were approximately as follows:

2014 $ 68,000
2015 68,000
2016 67,000
2017 34,000
Total minimum lease payments $ 237,000

Rent expense amounted to approximately $107,000 and $94,000 during the years ended
December 31, 2013 and 2012, respectively.

SUBSEQUENT EVENTS

The Partnership has evaluated subsequent events through May 14, 2014, the date which
these financial statements were available to be issued.

The Partnership extended certain notes payable to related parties totaling $343,171,
including accrued and unpaid interest, to March 31, 2015, and converted certain notes
payable to related parties totaling $348,005, including accrued and unpaid interest, to
common units in 2014. See Note 11, long-term debt.

Effective January 1, 2014, the Partnership switched its 401(k) Plan matching scheme to a
Safe Harbor Plan. Under a Safe Harbor Plan the Partnership must make matching
contributions to eligible employees. The Partnership made this change in an effort to offer
employees competitive compensation and retain key employees.

- 24 .




C-5 - Forecasted Financial Statements

Please see the enclosed.
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Acclaim Energy, Ltd.

|

Pro Forma Balance Sheet & income Statement

BALANCESHEET |

2015 2016 2017
ASSETS '
Cash 566,076 969,495 2,687,167
Accounts Receivable 3,818,345 | 3,492,850 : 3,420,045
Equipment 176,859 206,662 261,855
Total Assets 4,561,279 | 4,669,007 | 6,369,066
LIABILITIES
Notes Payable - Bank 543,510 187,618 -
Commissions Payable 1,320,420 : 1,544,948 1,589,049
Other Notes Payable 39,623 - -
Total Liabilities 1,903,553 | 1,732,566 { 1,589,049
Equity 2,657,726 | 2,936,441 ;: 4,780,017
TOTAL LIABILITIES + EQUITY 4,561,279 | 4,669,007 6,369,066
INCOME STATEMENT

2015 2016 2017
Revenues 5,324,680 | 8,237,614 | 14,310,115
Cost of Sales 1,214,291 | 3,334,741 7,219,587
Net Margin 4,110,389 | 4,902,872 | 7,090,529
Operating Expenses 3,414,270 | 4,130,364 | 4,936,573
Operating Income 696,118 772,508 2,153,955
Interest Expense 48,539 23,256 6,203
Net Profit before Taxes 647,579 749,252 | 2,147,752




C-6 - Credit Rating

Not applicable. Acclaim Energy, Ltd. and its affiliates are private companies with no public debt.
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C-7 - Credit Report

Please see the enclosed.
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; « The Financial Stress Class indicates that this firm shares some of the same business and financial
characteristics of other companies with this classification. it does not mean the firm will necessarily
experience financial stress.

« The Incidence of Financial Stress shows the percentage of firms in a given Class that discontinued {
operations over the past year with loss to creditors. The Incidence of Financial Stress - Nationai Average %
represents the national failure rate and is provided for comparative purposes. ;

+ The Financial Stress National Percentile reflects the relative ranking of a company among all scorable
companies in D&B's file.

+ The Financial Stress Score offers a more precise measure of the level of risk than the Class and :
Percentile. It is especially helpful to customers using a scorecard approach to determining overall business
performance. ‘

« All Financial Stress Class, Percentile, Score and Incidence statistics are based on sample data from !

L 1570-1875 {1 - | 954100 6.0%
i : ;
1 1510-1569 | 2 69-94 10.6%
L i

i1 14501509 ¢ 3 34-68 18.4% ik

. 1340-1449 | 4 2-33 31.5%




s My Company {1,553)

'Industry Comparison

80%

e

52%
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Industry + Region
WEST
SOUTH

CENTRAL

, Inclustry
BUSINESS,
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i ENGINEERING
: SERVICES

66%

T P AN 1

1525

68%

Incdustry + Year In
Busineas
11-28

Indusiry + Employes

Range
19018

Based on payments collected over the last 4 quarters.

& e Lower risk than other companies in the same region,

: » Lower risk than other companies in the same industry.

i e Lowerrisk than other companies in the same employee size range.

¢ Lower risk than other companies with a comparable number of years in business.
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'S'ubpliérE'vaIuation Risk Rating
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Moderate risk of supplier experiencing severe
financial stress over the next 12 months.

Mediug
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Factors Affecting This Company's Score:

Financial ratios
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¢ My Company (4} ‘

'Credit Limit Recommendation

Conservative Credit Limit

Risk Category $15k
1 Agaressive Credit Limit
$30k
Low

D&B's Credit Limit Recommendation is intended to help you more easily manage your credit decisions. It provides :
: two recommended dollar guidelines: §
A conservative limit, which suggests a dollar benchmark if your policy is to extend less credit to minimize risk. ;
An aggressive limit, which suggests a dollar benchmark if your policy is to extend more credit with potentially more

 risk. !
The dollar guideline amounts are based on a historical analysis of credit demand of customers in D&B's U.S.
payments database which have a similar profile to your business. f

D&B Rating®




| o | 20151-93‘
| 1r2 2013-11-28 %
% 3A1 2012-03-26
; 3A2 2011-04-14
383 2011-04-01
? 1R3 2009-10-05
? 1R4 2009-09-03

i m%

-Factors Affecting Your Score |
# of Employees Total: 19 7 ;

" Sales: $4,036,631.00 é

As of 12/31/13
*Worth: $608,054 s
‘Working Capital: $878,226

| Payment Activity (based on 10 experiences): j
Average High Credit:  $1,357 ;
- Highest Credit: $2,500

i Total Highest Credit:  $9,700

- Note: The Worth amount in this section may have been adjusted by D&8 o reflect

- typical deductions, such as certain intangible assets.

Inquiries

e R AV I A S AL AL L AL v e nere ittt v

H

| 12 Month Summary ;
| Over the past 12 months ending 1-2015, 11 individual requests.for information on .
§ your company were received; this represents a 109.09% decrease over the prior

- 12 month period. The 11 inquiries were made by 0 unigue companies indicating
that some companies have inquired on your business multiple times and may be
monitoting you. Of the total products purchased, 7, or 63.64% came from the :
Transportation, Communications, Electric, Gas and Sanitary Services seclor; 3, or |
27.27% came from the Finance, Insurance and Real Estate sector; 1, or 9.09% |
came from the Services sector.

12 Mo. Total: . . 11
12 Mo. Unique Companies: 0
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i Scoring Report

Delinquency Predictor
. 08/05/14 Scoring Report

07111714 Delinquency Predictor Transportation, Communications,
i Scoring Report Electric, Gas and Sanitary Services

i 07/11/14 Delinquency Predictor Transportation, Communications,
: Scoring Report Electric, Gas and Sanitary Services

Transportation, Communications,
Electric, Gas and Sanitary Services

‘ . Transportation, Communications,
0711144 4§ Payment Analysis Report! ¢1ciric"Gas and Sanitary Services

Trangportation, Communications,
Electric, Gas and Sanitary Services

Transportation, Communications,
Electric, Gas and Sanitary Services

Finance, Insurance and Real Estate

! 07/41/14! Payment Analysis Report

07111/14] Payment Analysis Report

o711 4; Payment Analysis Report

: 06/16/1 4; Comprehensive Report Finance, lnsurance and Real Estate
: i

Transporiation, Communications,
Electric, Gas and Sanitary Services

03/06/14) Comprehensive Report -
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i Top 5 Inquiries by Report
{Type (12 Months) '
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¢ Finance, Insurance and Real Estate 0
Ev Manufacturing 0
E Public Administl;ation 0
i Retail Trade 0
} Services 0
i Transportation, Communications, Electric, Gas and Sanitary 1
| Services

% Wholesale Trade g

o] ¢}
Detng Peyment Commprehsrei ' '
3 Prdicior P i
N Seooring Repari
Aeport
 All Inquiries by Industry and SIC / Se

1 2 0 3
0 0 0 0
0 0 0 ¥
0 0 0 0
0 1 0 1
6 0 Y 7
0 0 o 0

Inquiries by Report Type

; Buﬁiness information Report G 0 0 0 0
f Comprehensive Report 1 1 1 0 3
? Delinquency Predictor Scoring Report 0 2 2 0 4
E Others 0 0 0 0 0
éf’ayment Analysis Report - o 4 0 0 4

Payments

'Pa'y'ments élumm'a.ry'

Equal to 3 days beyond terms

Current 78
- PAYDEX®:
Industry Median: 80 Equal to GENERALLY WITHIN terms
- Payment Trend: <%  lnchanged, compared to payments three months ago

Currency: Shown in USD unless otherwise indicated




Highest Now Owing:
Highest Past Due:

2,500
NA

Total {L.ast 12 Months) 10

; Top Industries

Radiotelephone commun
Telephone communictns
Management services

Misc business credit

QOther Categories

Cash experiences |

Unknown

Unfavorable comments

Placed for collections with D&B:
Cther

Total in D&B's file

$4,500
$3,500
$1,000

8500

$200
30
$0
$0

N/A

$9.700

$2,500
$2,500
$1,000

‘$500

$1G0

100%

86%

100%

100%

14

100/2014 | Ppt-Slow 30

S o e e o o

$1,000 g

1mo

All Payments

Total (Last 12 Months): 10
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1212014 | Ppt $1,000 $1,000 $0 ~ 1 mo
122014 | Ppt ‘ $1,000 $1,000 $0 - 1 mo
1212014 Ppt $500 $0 $(} Lease Agreemnt {1 mo
1172014 | Ppt $2,500 $2,500 $0 - -
0s2014 | Pyt $1,000 $0 $0 - 6-12 mos
; !

[09/2014 | Ppt-Slow 30 $1,000 $750 30 % - 1 mo
062014 (008) $50 - - Cash account 1mo
02/2014 (008) z $100 - w Cash account 1mo
owaos jow | | casesmunt fimo

Indications of slowness can be the result of disputes over merchandise, skipped invoices, etc. Accounts are sometimes placed in
collection even though the existence or amount of debt is disputed.

The public record items contained in this report may have been paid, temminated, vacated or released prior to the date this report was
printed.

History & Operations

Currency: Shown in USD unless otherwise indicated

Compan'y Overview

Company Name: ACCLAIM ENERGY, URL: NA
LTD. Stock Symbol: NA
Doing Business As: ACCLAIM ENERGY History: NA
ADVISORS Cperations: profitable
Street Address: 2 Riverway Fl 8h Present Management Control: NA
Houston, TX 77056 Annual Sales: $4,036,631
Phone: (713) 524-0250
Fax: NA

History
The following information was reported: 01/14/2015

Officer(s):

JOHN D ELDER Il, CEO
RICHARD ZDUNKEWICZ, SEN VP
RYK HOLDEN, SEN VP

PATRICIA COLLINS, SEN VP

The Texas Secretary of State's business registrations file showed that Acclaim Energy, Lid was registered as a limited partnership on
April 14, 2003.

Business started 2003.

On January 14, 2015 While this company is a Limited Partnership, the partners have elected to use officer litles to denote the area of
responsibility.

EVENTS:

JOHN D ELDER 1il. 2003-present active here.
RICHARD ZDUNKEWICZ. Antecedents are unknown,
RYK HOLDEN. Antecedents are unknown.

PATRICIA COLLINS. Antecedents are unknown.




'Businesé Reg'istration

l We currently don't have enough data to display this section.

Operations
01/114/2015

Description:
Provides business consulting services, specializing in energy conservation (100%).

Terms vary. Sells to commercial concerns. Territory : United States.

Employees: 19 which includes partners.
Facilities: Occupies premises in a building.

Location: Central business section on well traveled street.

Branches: NA

Subsidiaries: NA
Subsidiaries: NA
Subsidiaries: NA
Subpsidiaries: NA
Subsidiaries: NA

SIC & NAICS | | |

SIC:

Based on information in our file, D&B has assigned this company an extended 8-digit SIC. D&B's use of 8-digit SICs
. enables us o be more specific to a company's operations that if we use the standard 4-digit code. The 4-digit SIC

numbers link to the description on the Occupational Safety & Health Administration (OSHA) Web site. Links open in

a new browser window.

8748 9904 Energy conservation consultant

NAICS:
541680 Other Scientific and Technical Consulting Services

Public Flhngs Currency: Shown in USD uniess otherwise indicated

'Su'mmary

The following data includes both open and closed filings found in D&B's database on this company,




o s ey ¢t g
" Judgments 0 -

Liens

Lo
1

Suits 0 : -

08/26114

UCCs i1

The following Public Filing data is for information purposes only and is not the official record.
Certified copies can only be obtained from the official source.

Judgments

l We currently don't have enough data to display this section.

We currently don't have enough data to display this section.

l We currently don't have encugh data to &ispiay this section.

 Government Activity

l We currently don’t have enough data to display this section,

Special Events

We currently don't have enough data to display this section.

HOUSTON, TEXAS

| ACCLAIM ENERGY, LTD.

15-155-3588

Headquarters (US)
.. We carrently don’

issection. 0

¢

| US Linkages ‘ ' ,
: " We currently don’t have enough data to display this sec_t,idn, ’

T T LT T s
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C-8 - Bankruptcy Information

Not applicable. Acclaim Energy, Ltd. and its affiliates have never filed for bankruptcy protection.
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C-9 - Merger Information

Not applicable.
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-1 - Operations

The Company is a full-service energy consulting and brokerage operation. The various
operational groups and their respective functions are described below.

Client Development and Consulting — acquires clients and provides client-specific advisory;
supported by the Mid-Office Operations, the Risk Management and Structuring Operations and
Client Services Operations, this group is responsible for developing and maintaining relationships
with the Company’s clientele.

Mid-Office Operations ~ supports the Client Development and Consulting Group; acquires client-
specific energy load data and manages the “Request for Proposal” process for the Company’s
clientele.

Risk Management and Structuring Operations — supports the Client Development and Consulting
Group and the Company’s clientele by providing energy market intelligence, including market
prices and recommendations for procurement and price risk management strategies.

Client Services Operations — supports the Client Development and Consulting Group and the
Company’s clientele related to contract management, utility bill verification, energy supplier
transition issues and specific client reporting. This group also supports and maintains the
Company’s web portal and utility reporting technologies.

Financial Operations — provides accounting, accounts payable and accounts receivable support to
the Company; this is not a client-facing function.

Marketing — provides marketing support and competitive intelligence to the Client Development
and Consulting Group.
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D-2 - Operations Expertise

Please refer to the previous exhibit (Exhibit B-2) and the following exhibit (Exhibit D-3) for
evidence of our staff’s Operational Experience.
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Ryk Holden

D-3 - Key Technical Personnel

Senior Viece President rholden@acclaimenergy.com 713-524-0250

Richard Zdunkewicz

Senior Vice President, Operations rzdunkewicz@acclaimenergy.com | 713-524-0250

Ryk Holden

& Finance
. . Vice President, Principal , .
Trish Colling Consultant tcollins@acclaimenergy.com 713-524-0250
Alberto Rigs Director, Risk Management arios(@acclaimenergy.com 713-524-0250 |
7 T gy

His applicable technical expertise is in the price risk management and the structuring of
both wholesale and retail natural gas and electricity supply agreements and financial
hedging instruments. Work experience: Shell North America, 1981 — 1989; Enron Capital
& Trade, 1989 — 1992; MG Trading, 1992 — 1998; Holden Energy, 1998 — 2005; Acclaim
Energy Advisors, 2004 - current.

Mr. Holden is a 1981 graduate of enversity ]inoi, with a degree in Engineering. ‘

Richard Zdunkewicz

Mr. Zdunkewicz is a 1980 graduate of Texas A & M University, with a degree in
Economics. His applicable technical expertise is in the structuring of retail energy supply
contracts in most major deregulated markets. Work experience: Enron Energy Services,
1997 — 2001; Sempra Energy Solutions, 2001 — 2004; Direct Energy Business, 2004 —
2006; Acclaim Energy Advisors, 2006 — current.

Trish Collins

Ms. Collins is a 1989 graduate of the University of Arkansas, with a degree in Chemical
Engineering. Her applicable technical expertise is in the structuring of retail energy supply
contracts in all deregulated markets across North America. Work experience: Enron
Energy Services, 2000 — 2001; Nation’s Energy Holdings, LLC, 2001 — 2002; Suez
Energy Resources North America, 2002 — 2004; LPB Energy Management, 2004 — 2005;
Acclaim Energy Advisors, 2007 — current.

Alberto Rios

Mr. Rios is a 1993 graduate of Universidad Iberoamericana in Mexico City, with a degree
in Engineering and a 1999 MBA graduate of the University of Texas at Austin, McCombs
School of Business. His applicable technical expertise is in the price risk exposure and the
structuring of both wholesale and retail natural gas and electricity supply agreements and
financial hedging instruments. Work experience: Williams Energy, 1999 — 2004; Sempra
Energy Solutions, 2004 — 2011; Acclaim Energy Advisors, 2011 —current.
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