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l. INTRODUCTION

On May 29, 2014, Duke Energy Ohio, Inc. (Duke e @ompany) filed an application
(Application) for authority to establish a standaefvice offer pursuant to Section 4928.143,
Revised Code, in the form of an electric securlandESP). In its Application, Duke sought
approval from the Public Utilities Commission of i@l{Commission) to establish its proposed
Distribution Capital Investment Rider (Rider DCip, discontinue its Load Factor Adjustment
Rider (Rider LFA), and to establish and approve dge through 2040 its proposed Price
Stabilization Rider (PSR). Numerous parties, idolg The Kroger Company (Kroger), were
authorized by the Commission to participate indbeve-captioned matters, and participated in
an evidentiary hearing on Duke’s proposed ESP, whmmmenced on October 22, 2014 and
concluded on November 20, 2014.

Pursuant to the briefing schedule adopted on teeday of the evidentiary hearifg,
Kroger and a number of other parties, including uke staff of the Commission (Staff), the
Office of the Ohio Consumers’ Counsel (OCC), OhatRers for Affordable Energy (OPAE),
Ohio Development Services Agency (ODSA), Industialergy Users-Ohio (IEU-Ohio), the
Ohio Manufacturers’ Association (OMA), Ohio Ener@youp (OEG), Greater Cincinnati Health
Council (GCHC), the City of Cincinnati (Cincinnatithe University of Cincinnati and Miami
University (Universities), Wal-Mart Stores East,,ldhd Sam’s East, Inc. (Wal-Mart), the Retail
Energy Supply Association (RESA), IGS Energy (IGEpnstellation NewEnergy, Inc., and
Exelon Generation Company, LLC (Exelon), Direct EyeServices, LLC and Direct Energy
Business, LLC (Direct Energy), the EnvironmentaiLand Policy Center (ELPC), Sierra Club,

Ohio Environmental Council (OEC), and the NaturasBurces Defense Council (NRDC),

! Duke Energy Ohio Ex. 1.
2Tr. Vol. XVI at 4374.



submitted their initial briefs on the Company’s posed ESP. Kroger hereby submits its reply

brief in response to certain arguments raisederptrties’ initial briefs.

. ARGUMENT

A. The PSR is not, as Duke contends, “a permitted asgieof the ESP."

Duke contends that the proposed PSR is a “permétspect of [an] ESP” under Section
4928.143(B)(2), Revised CodeDuke’s characterization of the PSR is contrarshi evidence
introduced in the case, rendering its contentiosphaced. As such, Duke’s argument should be
rejected by the Commission.

Section 4928.143(B)(2)(d), Revised Code, provithas &an ESP may include, in pertinent
part, the following:

Terms, conditions, or charges relating to limitaoon customer shopping for

retail electric generation service, bypassabistgndby, back-up, or supplemental

power service, default service, carrying costs, ré@aiion periods, and

accounting or deferrals, including future recovefysuch deferrals, as would

have the effect of stabilizing or providing certgirregarding retail electric

servicel.]

As Duke mentions, assessing a rider under Sed9@8.143, Revised Code, implicates
three specific criteria, namely, whether the pragpbsder involves a term, condition, or charge;
whether that term, condition, or charge relatesrie of the enumerated issues; and whether the
rider would have the effect of stabilizing or prdivig certainty regarding retail electric service.
In its brief, Duke states that the PSR “undeniabliplves a term, condition, or charge.Duke

appears to be correct in saying that the PSR uabninvolves a charge: as the evidence

demonstrates, the PSR is anticipated to resultnetaharge to customers over the term of the

3 Merit Brief of Duke Energy Ohio, Inc. (Duke InitiBrief) at 18.

*1d., citing In the Matter of the Application of The Dayton Power and Light Company for Approval of its Electric
Security Plan, Case No. 12-426-EL-SSO, et al., Opinion and Oatl&1-22 (September 4, 2013).

® Duke Initial Brief at 18.



proposed ESP. By Duke’s own projections (whichewverovided to the parties in response to
discovery propounded upon Duke, but were notabtyueled from Duke’s quantitative analysis
of whether the proposed ESP is better in the agdeetpan a market rate offer), the PSR would
result in a net cost to customers of $22 millioemthe three year term of the proposed ESP.

Duke contends that the second criterion, theiogladf the term, condition, or charge to
one of the issues enumerated in Section 4928.148js& Code, is satisfied because as
proposed, the PSR is non-bypassable. Duke arpaedy being proposed as non-bypassable,
the PSR serves as the “corollary to bypassabijlitgihd thus satisfies the second prong of the
test’ Duke’s analysis of the meaning of the secondedatand the manner in which the
proposed PSR satisfies its terms lends no signifedo the provision. By suggesting that the
rider would be proper whether bypassable or norabyable, as both relate to “bypassability”
under Section 4928.143(b)(2)(d), Revised Code, Digwalers the term “bypassability,” as
selected by the General Assembly, meaningless. eBukterpretation violates a longstanding
rule of statutory construction, i.e., statutes #thobe construed so as to avoid rendering
superfluous any language included thefeiAs such, Kroger submits that Duke has not met the
second prong of the test under Section 4928.143)@l), Revised Code.

Moreover, Duke has not, as it contends, demomstridiat the PSR would have the effect
of stabilizing or providing certainty regarding agtelectric service in order to meet the third

criterion set forth above. Duke characterizesptmposed PSR as “a rider that is intended to

® See OCC Ex. 4 and 4A (Duke Response to IGS-PODA1)}-
" Duke Initial Brief at 18.

8 SeeEast Ohio Gas Company v. Public Utilities Commission of Ohio, 39 Ohio St.3d 295, 299, 530 N.E.2d 875
(1988); see also Section 1.47(B), Revised Coddir{gtéhat in “enacting a statute, it is presumedt tthe entire
statute is intended to be effective”).



mitigate anticipated, yet undefined, volatilitytime wholesale markef.” The word “undefined,”
while used by Duke to describe market volatility,an apt characterization of the nature of the
costs Duke’s customers will face if the PSR is appd. Duke asserts a number of ways in
which the wholesale electric market is changingmaltely citing these reasons in support of
Commission approval of the PSR.What Duke fails to outwardly recognize, howevsrthat

the risk associated with these “anticipated” change relation to the Ohio Valley Electric
Corporation (OVEC) units, currently resides withkKeu not its customers. Therefore, Duke’s
proposal to shift this risk to customers by meahthe PSR actually imposes upon customers
various risks which they do not currently bear. tHea than “bestowing the benefits” of its
OVEC entitlement to customers, therefore, Duketppsal to shift the costs and risks associated
with the OVEC units to customers unfairly exposastaemers to risks and costs for which the
Company does not want to be responsible, througheim of the proposed ESP and beyond.
Duke’s reluctance to shoulder the risks associafit these units in the short term in exchange
for the “benefits” it has forecasted in the longemm indicates that the benefits may not be as
great as Duke has contendédr may not come to fruition at all.

The economic danger inherent in shifting unknowmgefined risks and costs from Duke
to its customers pursuant to the PSR seriously mamdes Duke’s contention that the PSR will
serve to stabilize or provide certainty regardietait electric service. Indeed, the only party for
whom the PSR is likely to provide stability or @enty is Duke. Approval of the PSR, as
proposed, would assure that Duke would not be resple for the unknown, albeit

“anticipated,” costs associated with its interaesthe OVEC generating units for the remainder of

° Duke Initial Brief at 18.
19 See generally Duke Initial Brief at 19-24.
1 See generally OCC Ex. 4 and 4A.



its contract with OVEC, rather, Duke would shruge thisks associated with its OVEC
contractual entitlement onto its customers forrthgt 25 years.

Further, as noted by Staff, in connection with Bect1928.05(A)(1), Revised Code,
OVEC costs are generation-related costs that Dakeat recover in an ESP. Staff states that
the “general rule is that generation service is negfulated by the Commission, and [electric
distribution utilities] are only allowed to recoveeneration-related costs if the costs are
permitted under R.C. 4928.141 to 4928.1%4.”Given that the PSR will not stabilize or
otherwise provide certainty regarding retail elecservice, and that costs inuring to customers
through the PSR amount to generation-related dbstsDuke cannot recover in an ESP, the
Commission may not permissibly approve the PSR t&sna of the Company’s proposed ESP.
Further, the Commission should not approve the RSR, represents an unfounded shift in risk
from the Company to customers for costs associatgd Duke’s interest in the OVEC
generating units. Accordingly, the Commission dtlaeject Duke’s proposal to establish the
PSR as a part of its ESP.

B. Duke’s proposed PSR violates state energy policys aodified in Section 4928.02,
Revised Code.

Approving the PSR would also violate the state bfo® energy policy, as enumerated
in Section 4928.02, Revised Code. A Commissionsdaat approving the PSR would compel
Duke’s electric distribution customers to subsidisegeneration-related assets, in violation of
Section 4928.02(H), Revised Code. Section 492B))XRevised Code, provides that it is the

policy of the state to do the following:

12 post-Hearing Brief Submitted on Behalf of the Stdfthe Public Utilities Commission of Ohio (Staffitial
Brief) at 15.

Bid.



Ensure effective competition in the provision afrkeelectric service by avoiding

anticompetitive subsidies flowing from a noncompeti retail electric service to

a competitive retail electric service or to a prcidar service other than retail

electric service, and vice versa, including by paimg the recovery of any

generation-related costs through distribution angmission rates|.]

Distribution service offered by Duke is a nonconitpet retail electric service, whereas
generation service has been characterized as aetitingretail electric service in Ohio since the
advent of S.B. 3. Under the proposed PSR, Dukeldvoallect costs pursuant to a charge
associated with its distribution service which wuin turn, be used to subsidize obligations
accruing to the Company pursuant to its entitlenterthe output of the OVEC generating units.
Permitting such a practice violates Section 49281)ZRevised Code.

Importantly, as noted by IEU-Ohio and Staff, then@oission previously rejected an
electric distribution utility’'s (EDU) attempt to cever competitive, generation-related costs
through its non-competitive distribution rafés. The Commission’s determination in the
aforementioned matter directly relates to the issweder consideration in this case relating to

the proposed PSR, and the Commission should loats tprevious decision when addressing

Duke’s proposal to establish the PSR.

C. Commission approval of the PSR would unlawfully pemit Duke to
recover transition revenues.

Permitting an EDU to recover costs associated withenerating facility amounts to
approving the recovery of transition revenues detsof the market development period, in
violation of Section 4928.38, Revised Code. Aseddbty IEU-Ohio, Sections 4928.32 through

4928.40, Revised Code, provided an EDU with “a Igingpportunity to secure transition

14 Seeln the Matter of the Application of Ohio Power Company for Approval of the Shutdown of Unit 5 of the Philip
Soorn Generating Station and to Establish a Plant Shutdown Rider, Case No. 10-1454-EL-RDR, Finding and Order
(January 11, 2012); see also Staff Initial Brie1 @t Initial Brief of IEU-Ohio (IEU-Ohio Initial Bief) at 13.

8



revenue.*® Notably, Duke gave up any claims it may have tmdecure generation-related
revenue as part of the settlement of its electainsgition plan (ETP) case in 2080.Given that
Duke effectively relinquished its claim for transit revenue in settlement of its ETP case, and
that we find ourselves well outside of the markevelopment period, Duke’s request for
approval of the PSR is not permitted under theiaplple statutory or regulatory schemes, and
should be denied by the Commission.

D. Duke has not demonstrated pursuant to Section 492B13(C)(1), Revised Code,

that its proposed ESP is more favorable in the agggate than a market rate
offer.

In addition to the concerns set forth above, Duke Imot sustained its burden to
demonstrate that the proposed ESP is more favomalilee aggregate than a market rate offer
(MRO). Section 4928.143(C)(1), Revised Code, ptesias follows:

The burden of proof in the proceeding shall behlmndlectric distribution utility.

Subject to division (D) of this section, the comsms by order shall approve or

modify and approve an application filed under dos(A) of this section if it

finds that the electric security plan so approveduding its pricing and all other

terms and conditions, including any deferrals amglfature recovery of deferrals,

is more favorable in the aggregate as comparedetexpected results that would

otherwise apply under section 4928.142 of the Re\MSode.

Evaluation of whether an ESP is more favorabldeaggregate than an MRO (the MRO

test) includes both a quantitative comparison andaditative comparisoti. In its initial brief,

Duke contends that the cost of service under an MR(us its proposed ESP would be the

15 )EU-Ohio Initial Brief at 13.
184,

7 See generallyin the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating
Company, and The Toledo Edison Company for Authority to Provide for a Standard Service Offer Pursuant to
Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 12-1230-EL-SSO, Opinion and
Order at 55-56 (July 18, 2012).



same'® Therefore, the Company contends that quantittiits proposed ESP and an MRO are
the same. As noted previously by Kroger and inouer parties’ initial briefs, however, when
performing the MRO test, Duke erroneously failedirolude the costs associated with the
proposed PSE As established above, Duke’s own projectionsmesté that the costs of the
PSR over the ESP term will amount to approxima®&®2 million. Those costs must be
considered when analyzing whether a proposed E&biie favorable in the aggregate than an
MRO.

In consideration of the qualitative benefits of pr®posed ESP versus an MRO, Duke
identifies four “conspicuous benefits” of its ESR1) the elimination of non-market-based
influences on behavior; (2) the promotion of contmet through leveling the playing field
between SSO auction winners and CRES providergp§8¢ring improvements to the safety and
reliability of the distribution system; and (4) lsii&zing competitive generation prices for
shopping and non-shopping custonf@rsDespite its assertions, however, three of théegea
benefits of the ESP are significantly outweighedh® negative consequences occasioned by the
proposed PSR, and the remaining benefit would ladable under an MRO and consequently
should not be considered a benefit of the propds8é. First, the safety and reliability
improvements touted by Duke as a result of the gge@d ESP are available under an MRO, as
they may be made through a base distribution @e.cThey are in no way exclusive to an ESP.
As such, they should afforded little weight by themmission. With regard to the other three
benefits of the proposed ESP posited by Duke, eactentered around the promotion of

competition. As discussed previously, the propoB&R is anti-competitive subsidy flowing

18 Duke Initial Brief at 27.

19 See Initial Brief of The Kroger Company (Krogeitia Brief) at 15; IEU-Ohio Initial Brief at 32-33nitial Brief
of the Ohio Manufacturers’ Association (OMA Inititief) at 28, et al.

20 puke Initial Brief at 27-32.
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from the Company’s distribution customers to ita@mation-related assets. The anti-competitive
nature of the proposed PSR looms heavily over thercalleged benefits of the ESP. Any
assertions that the proposed ESP effectively presncbmpetition are seriously undercut by the
scenario created by the proposed PSR.

Weighing the quantitative and qualitative factofghe proposed ESP versus an MRO,
the proposed ESP will be at least $22 million maostly to customers than an MRO. The safety
and reliability benefits touted by Duke as a barafthe proposed ESP are, in reality, equivalent
under the proposed ESP and an MRO, as such bemefiteffectively be secured through a base
distribution rate case. Therefore, all factorsstdered, the proposed ESP is not more favorable

in the aggregate than an MRO. As such, the Conmnishould reject the proposed ESP.

E. In the event that the Commission determines that Dke's proposed ESP should
be modified and approved, Kroger recommends severahodifications.

Duke notes in its initial brief that “the Commissibas the authority to fashion an ESP
that encourages competition and, indeed, helps ebttgm to prosper, while reasonably
protecting customers’ well-being™ In this vein, if the Commission determines itrishe best
interest of the Company and customers to modify appirove Duke’'s proposed ESP, Kroger

recommends that the Commission adopt the modifinatdiscussed herein.

1. The Commission should deny the Company’s request testablish
the PSR.

As discussed at length supra, as proposed, thed®8& not comply with Ohio law or
policy, and unfairly shifts the risks and costsoassted with Duke’s interest in the OVEC
generating units to customers. If the Commissietemhines that it should modify and approve

the Company’s proposed ESP, it is of the utmostomamce that it deny Duke’s request to

21 Duke Initial Brief at 20-21.
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establish the PSR. Making this modification woeléminate a minimum of $22 million in
expenses and countless risks sought to be shiftedstomers over the ESP term.

Further, Staff expresses concern in its initiaébthat Commission approval of the PSR
will “invite the other Ohio EDUs to seek guarantexxdt recovery for generation assets that are
not committed to Ohio ratepayers and moeregulated by the Commissioff” Denying the PSR
would send an important message that the Commisgibnot rubber stamp attempts by EDUs
to pile millions of dollars worth of unwanted geagon-related charges on customers when
those costs are properly borne by the EDUs.

The Company has asserted that it “believes thamtb&t reasonable approach is to allow
customers to receive the difference between the ©xétated costs and revenues for as long as
possible.®* Judging, however, from the shift of risks fromKauo its customers that approval
of the PSR would occasion, Duke is actually argulreg it is reasonable for the Commission to
make customers responsible for the Company’s sbfa@®/EC costs for as long as possible, i.e.
the term of the contract, which is scheduled toirexin 2040. The Commission should

recognize that this request is unreasonable, angltthe establishment of the PSR.

2. The Commission should reject the Company’s proposedllocation
of Rider DCI in favor of a simple, equal percentagerider
applicable to all rate classes.
As stated in its initial brief, Kroger does not ogp the Company’s request to establish

Rider DCI; however, Kroger recommends that the Casion adopt a rider mechanism that

21d. at 5.
2 Duke Initial Brief at 24.

12



applies a simple, equal percentage increase orbdisbn rates to all rate classes, rather than the
approach the Company has propo%ed.

As explained by Duke witness Laub, Duke has prapdseallocate the incremental
revenue requirement for Rider DCI “based on theesatiocation as used in Schedule E in the
Company’s then most recently approved distributiase rate casé™ However, in practice, the
share of costs allocated to each rate class idinettly proportional to the class’s share of
revenues, as determined in Case No. 12-1682-EL-AlR, each class’s share of costs is not
reflective of any changes in the class’s 16ad.

If the Commission determines that it should modihd approve Duke’s proposed ESP,
Kroger recommends that the Commission modify thregiheof Rider DCI, such that it functions
as an equal percentage rider applicable to basebditon rates, consistent with the design of
AEP Ohio’s Commission-approved Distribution Investin Rider?’” Under this approach,
calculation of the rider under this approach wi# Bimple and straightforward, and any
incremental Rider DCI costs will be allocated ioortion to each customer’s base distribution
rates. Because Kroger's recommendation for thecafion and design of Rider DCI is
straightforward, easy to administer, reflects docaltion methodology which has previously
been approved by the Commission, and effectuatée’Bstated intent regarding allocation of
the rider, the Commission should modify Rider D@l éncompass Kroger's recommended

approach for allocation of Rider DCI, rather thha approach proposed by the Company.

24 Kroger Initial Brief at 3-5.

% Duke Energy Ohio Ex. 9 at 4.
% Kroger Ex. 1 at 11.

7d.
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3. The Commission should gradually phase out Rider LFAover the
course of the proposed ESP, rather than abruptly teninating the
Rider prior to the proposed ESP term.

If the Commission chooses to approve Duke’s pregoSESP with modifications, it
should adopt Staff withness Donlon’s approach toeRidFA, rather than the approach to Rider
LFA advocated by the Company. The Company hasgsexpto eliminate Rider LFA effective
June 1, 2015, but for a final true-up to zero-dug tider's balanc& Adopting the approach
advanced by the Company, however, would have afisigmt adverse impact on high load factor
customers taking service under rate schedules PSabd TS.

In contrast to the Company’s proposal, Staff wigh&onlon advocates phasing Rider
LFA out over the term of the proposed ESP, reduBiagr LFA by 33% in years one and two of
the proposed ESP, and by 34% in year three, withuecup to follow for any remaining
balancé® The rationale behind such gradual phase-out efriter is based on Staff's belief
“that the initial rate increase to certain custasngould be too high and thus [Rider LFA] should
be phased out over the period of the E&PBecause the principle of gradualism promoted by
Staff witness Donlon’s approach would benefit costes in all rate classes that are negatively
impacted by the elimination of Rider LFA, the Comseion should modify the proposed ESP to

adopt and implement Staff witness Donlon’s propdsal Rider LFA over the term of the

proposed ESP, rather than the approach advocatBd k.

% Duke Energy Ohio Ex. 18 at 7.
# Staff Ex. 5 at 3.
¥1d.
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4. The Commission should deny Duke’s request to retaithe option
to terminate the ESP after its second year.

Duke has attempted to reserve “the right to terteiita proposed ESP at the conclusion
of the second year thereof, or May 31, 2017[,]'thie event there is a substantive change in
either Ohio or federal law that affects standardvise offers (SSOsY Although early
termination is limited, under Duke’'s alleged resdion, to circumstances in which a
“substantive change” in Ohio or federal law occtirat affects SSOs or SSO rate plahs,
“substantive change” may arguably encompass mangtgins.

Permitting Duke to terminate its ESP one year earbuld permit the Company to
include in its ESP a provision that is not speaific authorized by Section 4928.143(B)(2),
Revised Code, which, as established above, colierpa@rmissible contents of ESPs. Including
such a provision would be unlawful. Additionalpermitting the Company to terminate the ESP
early based upon broad, undefined circumstancesdwbioninish much of the “security” that is
supposed to be imparted on Duke’s customers asult i&f an approved ESP. Given these
reasons, the Commission should deny Duke’s reqagsterve the right terminate the ESP early

in the event of a “substantive change” in Ohioeatdral law affecting SSOs or SSO rate plans.

[I. CONCLUSION
As explained above, as proposed, the Company’s iES®t more favorable in the
aggregate than an MRO. |If the proposed ESP is taiagd its current form, Kroger
recommends that it be rejected by the Commisstéowever, in the event that the Commission
determines it is in the best interests of Duke #@sdcustomers to modify and subsequently

approve the proposed ESP, Kroger recommends teatCthmmission adopt the following

31 Duke Energy Ohio Ex. 1 at 16.
¥ 1d.
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modifications for the purpose of rendering the sgd ESP lawful and reasonable: (1) the
Commission should deny the establishment of thepgsed PSR and its requested approval
through 2040; (2) the Rider DCI allocation methadyl advanced by Kroger should be adopted,;
(3) the phase-out of Rider LFA proposed by Stathess Donlon should be adopted; and (4) the
Company’s purported reservation of the right tanieate the ESP early should be rejected. If
the Commission adopts these proposed changes, Kivetieves the ESP will be more favorable

in the aggregate than an MRO, and should accondibgl adopted and approved by the

Commission.

Respectfully submitted,

/sl Rebecca L. Hussey
Rebecca L. Hussey (0079444)
Carpenter Lipps & Leland LLP
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280 North High Street
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