PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke Case No. 14-1580-EL-RDR
Energy Ohio, Inc., for Approval to Continue
Cost Recovery Mechanism for Energy

Efficiency Programs Through 2016.

N N N N

INITIAL COMMENTS OF
THE NATURAL RESOURCES DEFENSE COUNCIL, ENVIRONMENTAL LAW AND
POLICY CENTER, AND OHIO ENVIRONMENTAL COUNCIL

I. INTRODUCTION

On September 9, 2014, Duke Energy Ohio, Inc. ("Duke" or the "Company") filed an
application to continue the cost-recovery mechanism for its current portfolio of energy efficiency
programs through the 2016 program year (“Application”). On October 22, 2014, the Public
Utilities Commission of Ohio (“Commission”) issued an Entry in the above-captioned docket
setting forth a schedule for intervention and comments on Duke’s Application. In accordance
with that Entry, Natural Resources Defense Council (“NRDC”), Environmental Law and Policy
Center (“ELPC”), and the Ohio Environmental Council (“OEC”) (collectively, the
“Environmental Advocates”) respectfully submit these Initial Comments on Duke’s Application.

Environmental Advocates support utility recovery of the prudently incurred costs of
implementing energy efficiency programs, as well as performance-based incentives to ensure
that investing in efficiency is at least as attractive as generation and grid resources. Thus,
Environmental Advocates contributed to the development of Duke’s cost-recovery and shared
savings incentive package in the 11-4393-EL-RDR and 13-431-EL-POR dockets, and are now

supporting extension through 2016.



With the passage of Senate Bill (S.B.) 310, which freezes the state’s energy efficiency
and renewable portfolio standards for two years, questions have arisen with respect to the fate of
Duke’s portfolio. But the clear language of SB 310 allows utilities to take their portfolio plans
down one of two paths: extension or amendment. In these comments Environmental Advocates
anticipate arguments that SB 310 renders Duke’s Application invalid. However, such arguments
will likely be based on two faulty premises: 1) that Duke’s Application somehow “amends” its
current energy efficiency program portfolio; and 2) that the Commission lacks the authority to
approve the Application. The facts of this case demonstrate just the opposite.

Duke’s existing portfolio runs through 2016, and despite the SB 310 freeze it has chosen
to continue to run its programs for the two-year period. Duke’s Application, therefore, addresses
a single, narrow issue that does not alter the portfolio or the way in which it is implemented.
The Company is seeking to extend the identical cost-recovery and shared savings mechanisms
that were originally negotiated and stipulated to by many of the parties to the 2011 and 2013
dockets, and which was approved by the Commission in both cases. It is true that these
mechanisms are scheduled to expire at the end of 2015. However, the parties built into the 11-
4393-EL-RDR and 13-431-EL-POR stipulations language that contemplated a process by which
to evaluate an extension, and in the event the parties could not agree to the terms, the stipulations
made clear that the Commission should determine the fate of the cost-recovery package. Thus,
the issues raised in Duke’s Application were explicitly anticipated in the existing portfolio plan,
and do not trigger portfolio amendment under SB 310. Further, because resolution of the cost-
recovery mechanisms at issue in the Application is necessary to successfully implement the
existing programs through 2016, the Commission has the authority to review and approve the

Company’s request.



Duke’s request to extend the current cost-recovery and shared savings incentive

mechanisms into 2016 does not run afoul of SB 310, and should be approved.
Il. STATEMENT OF FACTS

Duke has a long-standing history of running successful energy efficiency programs for its
customers and recovery of the applicable costs and incentives. Cost-recovery for these programs
was first addressed in 2008 when Duke submitted an energy efficiency portfolio as part of its 08-
90-EL-SSO “Standard Service Offer” docket." The parties to that case signed a Stipulation that
included a novel cost-recovery mechanism known as “Rider Save-a-Watt,” which was to run
from 2009 to 2011 and allowed Duke an escalating rate of return on investment for exceeding its
annual benchmark savings requirements.> The Commission also approved lost distribution
revenues in that docket.

In December of 2009, Duke resubmitted its portfolio for approval (this time for a full
five-year period), in response to the Commission’s promulgation of rules to facilitate compliance
with SB 221. Two years later, Duke filed another application in the 11-4393-EL-RDR docket to
address the fact that Save-a-Watt was set to expire at the end of the year and to add two new
programs to the portfolio. It was in that 2011 docket that the parties established—and the
Commission approved—the parameters of the cost-recovery and incentive mechanism that are in
place through 2015for Duke’s existing portfolio, and which Duke now seeks to extend into 2016.

Duke’s testimony in 11-4393-EL-RDR established the initial parameters of the cost-
recovery and incentive mechanism that replaced Rider Save-a-Watt, some elements of which
were later modified during negotiations. Specifically, Timothy Duff testified that Duke was

seeking to replace Save-a-Watt in order to streamline the cost-recovery process and move toward

! In the Matter of the Application of Duke Energy Ohio for Approval of an Electric Security Plan, Case
No. 08-90-EL-SSO, Application (July 31, 2008).
2 |d., Stipulation at 22-24 (October 27, 2008).



a more “traditional” shared savings incentive mechanism.> Mr. Duff proposed cost-recovery for
programs and a shared savings incentive for exceeding the yearly SB 221 benchmarks. The
incentive would be calculated based upon a percentage of the net system benefits (avoided costs
less the costs of delivering the efficiency) delivered by the approved portfolio of programs.”
Duke proposed a few specific design elements of the shared savings mechanism, including tiered
incentives levels based on differing degrees of overachievement,” as well as the use of banked
savings from prior program years to trigger the incentive and to establish a level of achievement
for the purpose of determining Duke’s earnings in a given year.® However, once the savings
“tier” is determined, banked savings will not be included in calculating the net benefits upon
which the shared savings percentage is applied, and the cost-recovery rider will not include any
incremental costs associated with the achievement of the banked savings.’

The parties filed comments in 11-4393-EL-RDR responding to certain elements of
Duke’s proposal and in some cases recommending different approaches. NRDC, OEC, Sierra
Club, and the Office of Consumers’ Counsel (“OCC?) filed jointly as the “Ohio Consumer and
Environmental Advocates” (“OCEA”) and indicated support for Duke’s proposed program cost-
recovery and for certain elements of the shared savings incentive (including the use of banked

savings).® The OCEA groups also recommended a series of modifications to the incentive.’

® In the Matter of the Application of Duke Energy Ohio, Inc., for an Energy Efficiency Cost Recovery
Mechanism and for Approval of Additional Programs for Inclusion in its Existing Portfolio, Case No. 11-
4393-EL-RDR, Direct Testimony of Timothy J. Duff at 5 (July 20, 2011).
*1d. at 5-7.
*1d.
®1d. at 7-8.
" 1d.
Z Case No. 11-4393-EL-RDR, OCEA Initial Comments at 8-12 (September 21, 2011).
Id.



Other intervenors also filed comments indicating varying levels of support and opposition to
Duke’s proposal.*®

Duke ultimately accepted OCEA’s modified shared savings proposal, and filed a
Stipulation in 11-4393-EL-RDR that defined the agreed-to recovery of projected program costs
(subject to true up), shared savings, and a pilot decoupling mechanism.*! The OCEA groups,
OPAE, Vectren, and PWC were all signatories to the Stipulation, with OEG abstaining. The
Stipulation further specified that the shared savings mechanism would:

.. .expire at the end of 2015 and be reevaluated by all interested parties no sooner than

third quarter of 2014 to allow interested parties to assess the reasonableness and

effectiveness of the incentive mechanism and to consider whether or not they support its
further use (as structured or as modified) for the remaining year of the five year portfolio
that has been proposed in the Application in this proceeding.'?

On August 15, 2012, the Commission approved the Stipulation, finding with regard to
cost-recovery and shared savings that the parameters set out by Duke and the stipulating parties
would “benefit ratepayers and the public interest.” The Commission also determined that:

... [the] shared savings incentive mechanism proposed by Duke is appropriately

structured to incent Duke to deliver as many benefits as possible to customers. In

addition, we believe it is important to recognize that Duke's shared savings mechanism
still allows customers to retain at least 87 percent of the savings. When Duke delivers
more energy in the most cost effective way, customers receive a direct benefit.*?

These approved mechanisms were again approved by the Commission when Duke re-
filed its programs in the 13-431-EL-POR as a three-year portfolio plan to comply with Rule
4901:1-39-04 O.A.C. Duke’s 13-431-EL-POR filing continued the portfolio through 2016,

included two new programs, and requested that the shared savings incentive be continued

10 geg, e.g., Case No. 11-4393-EL-RDR, OPAE Initial Comments at 6-8 (September 21, 2011); PWC
Initial Comments (September 21, 2011); OEG Reply Comments (September 21, 2011).
' Case No. 11-4393-EL-RDR, Stipulation at 5 (Nov 18, 2011).
12
Id.
13 Case No. 11-4393-EL-RDR, Order at 15 (August 15, 2012) (emphasis added).
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through the last year of the portfolio in 2016.* In his testimony Mr. Duff restated how the
shared savings mechanism would work. *> With respect to the including the use of banked
savings in the shared savings incentive, Mr. Duff characterized it as the same methodology that
was vetted and approved in Case No. 11-4393-EL-RDR.'® While a handful of intervenors
objected to extending the mechanism and some recommended that a cap be put in place, no
parties referenced the banking issue.!’

On September 9, 2013, the parties filed an Amended Stipulation agreeing to a series of
additional, negotiated programs, and agreeing that the cost-recovery and shared savings
mechanisms originally approved in 11-4393-EL-RDR would be left intact."®* NRDC, OEC,
ELPC, OCC," Greater Cincinnati Energy Alliance, OPAE, Kroger, EMC Development
Company, Ohio Advanced Energy Economy, and the Sierra Club were signatories to the
stipulation, with OEG again abstaining. The Stipulation reiterated that the mechanism for
recovering costs for Duke’s program portfolio, including program costs, lost distribution
revenues and an incentive mechanism, would expire at the end of 2015 and be reviewed for
possible extension into 2016.%° On December 4, 2013, the Commission approved the Stipulation,
stating that:

... as controlled by paragraph 2 of the Stipulation and Recommendation in Case No. 11-

4393-EL-RDR, all interested parties (no sooner than the third quarter of 2014), are

permitted to assess the reasonableness and effectiveness of the incentive mechanism to

consider whether or not they support its further use (as structured or as modified) for the
remaining year (2016) of the five year portfolio. If the interested parties reach an

 In the Matter of the Application of Duke Energy Ohio, Inc. for Approval of its Energy Efficiency and
Peak Demand Reduction Portfolio of Programs, Case No. 13-431-EL-POR, Application (April 15, 2013).
12 Case No. 13-431-EL-POR, Direct Testimony of Timothy J. Duff at 8-11 (April 15, 2013).

Id. at 11.
17 See, e.g., Case No. 13-431-EL-POR, Objections of OPAE, OEG and Kroger (objecting to shared
savings mechanism), Objections of OCC, OPAE, OEG and Kroger (recommending cap).
'8 Case No. 13-431-EL-POR, Amended Stipulation (September 9, 2013).
9 Unlike in the 2011 docket, in 2013 the OCEA groups filed separately.
20 Case No. 13-431-EL-POR, Amended Stipulation at 5.
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agreement for implementing an incentive mechanism for the year 2016, the interested
parties will jointly file their recommendation, related only to the incentive recovery
mechanism, to seek the Commission’s approval in 2015 for use in 2016. In the event no
such agreement is reached, interested parties may seek the Commission’s determination
of whether an incentive mechanism should be implemented for the remainder of the
portfolio plan period, for the year 2016.*

To date, the parties have not reached agreement on whether to extend the cost-recovery and
shared savings mechanism for the final year of the program portfolio.
I11. ARGUMENT

The Commission has the authority to act on Duke’s request to extend the current cost-

recovery and shared savings incentive mechanisms. Environmental Intervenors request that the

Commission grant the Application.

A. DUKE’S APPLICATION DOES NOT CONSTITUTE AN “AMENDMENT” OF
ITS EXISTING PORTFOLIO PLAN, AND THUS IS CONSISTENT WITH THE
REQUIREMENTS OF SB 310

SB 310 freezes Ohio’s energy efficiency and renewable energy standards at 2014 levels
for two years while a committee studies their costs. SB 310 lays out two parallel tracks for

addressing existing utility energy efficiency portfolios during the freeze period. It states, in

pertinent part:

SECTION 6. (A) If an electric distribution utility has a portfolio plan that is in effect on
the effective date of this section, the utility shall do either of the following, at its sole
discretion:

(1) Continue to implement the portfolio plan with no amendments to the plan, for

the duration that the Public Utilities Commission originally approved, subject to

divisions (D) and (E) of this section;

(2) Seek an amendment of the portfolio plan under division (B) of this section.
(B)(1) An electric distribution utility that seeks to amend its portfolio plan under division
(A)(2) of this section shall file an application with the Commission to amend the plan not
later than thirty days after the effective date of this section.

A review of the 11-4393-EL-RDR and 13-431-EL-POR dockets reveals that the program

portfolio, cost-recovery, and shared savings originally approved in those cases is identical to the

2! Case No. 13-431-EL-POR, Opinion and Order at 6 (December 4, 2013).
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mechanisms Duke seeks to extend into 2016. The Company’s Application makes no request to
modify any elements of its current program suite, and makes no request to modify the cost-
recovery mechanism approved in the 2011 and 2013 dockets. Moreover, the design elements of
the current shared savings mechanism were specifically outlined in Duke’s testimony in both
dockets,?? explicitly acknowledged (and in the case of OCEA, supported)® by several of the
intervening parties, and stipulated to by those parties that signed the Stipulation.?* Duke now
requests in its Application that the Commission continue the *“existing cost recovery and
incentive mechanism . . . through the end of 2016, in alignment with the approved term of the
portfolio approval.”® This cannot be considered an amendment within the meaning of SB 310.

Further, the language of both Stipulations clearly contemplated that the parties would
review the mechanism for 2016 and determine whether or not to support its further use.?
Indeed, the process that the parties are now undergoing—Duke’s filing of the current
Application, party intervention, a comment period, and (in the event these issues are not
resolved) the Commission’s determination of the appropriate mechanism—was anticipated in the
current portfolio and contemplated as part of the determination of cost recovery for 2016.

These are not new or novel concepts with which the parties or the Commission are
unfamiliar. Nor is Duke seeking to eliminate or append any of its programs or the way in which
they are administered or evaluated. If Duke’s Application is approved, it will run its programs
and recovery costs and shared savings exactly as it has since these mechanisms were first put in

place in 2011. The determination of cost-recovery for the 2016 program year was explicitly

%2 Case No. 11-4393-EL-RDR, Duff Direct at 5; Case No. 13-431-EL-POR, Duff Direct at 8-11.

23 Case No. 11-4393-EL-RDR, OCEA Initial Comments at 8-12.

24 Case No. 11-4393-EL-RDR, Stipulation; Case No. 13-431-EL-POR, Amended Stipulation.

% |n the Matter of the Application of Duke Energy Ohio, Inc., for Approval to Continue Cost Recovery
Mechanism for Energy Efficiency Programs through 2016, Case No. 14-1580-EL-RDR, Application at 4
(September 9, 2014) (emphasis added).

% Case No. 11-4393-EL-RDR, Stipulation at 5; Case No. 13-431-EL-POR, Amended Stipulation at 5.
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anticipated in the Commission’s orders in 11-4393-EL-RDR and 13-431-EL-POR and is as much
a part of the existing portfolio as the programs themselves. Duke’s Application to clarify its
cost-recovery package for 2016 simply does not constitute an amendment.

B. ACOMMISSION DETERMINATION ON DUKE’S APPLICATION IS
NECESSARY TO SUCCESSFULLY IMPLEMENT THE EXISTING
PORTFOLIO PLAN, AND IS THUS PERMITTED UNDER SB 310
Notwithstanding the fact that Duke’s Application does not constitute an amendment and

thus is consistent with SB 310’s requirements, SB 310 provides another avenue by which the
Commission has authority to grant Duke’s Application. It states, in pertinent part:

SECTION 7. (A) The Public Utilities Commission shall neither review nor approve an

application for a portfolio plan if the application is pending on the effective date of this

section.

(B) Prior to January 1, 2017, the Commission shall not take any action with regard to any

portfolio plan or application regarding a portfolio plan, except those actions expressly

authorized or required by Section 6 of this act and actions necessary to administer the
implementation of existing portfolio plans.

Duke’s Application falls squarely within subpart B above. Authorizing Duke to recover
the costs of implementing its energy efficiency program portfolio and driving deeper savings
through the shared savings incentive are necessary to continue the administration of these
programs through 2016. This fact was confirmed by several parties— and the Commission—in
the prior dockets. For example, the OCEA groups commented in 11-4393-EL-RDR that
“[c]ollecting program costs is allowed by rule, and is one of the necessary attributes of a
successful implementation of utility energy efficiency.”*” In further articulating the essential
nature of cost-recovery to the success of energy efficiency programs, OCEA noted that

“reasonable opportunity for program cost recovery is a necessary condition for utility program

spending, as failure to recover these costs produces a direct dollar-for-dollar reduction in utility

2 Case No. 11-4393-EL-RDR, OCEA Initial Comments at 3 (September 21, 2011) (emphasis added).
9



earnings, all else being equal, and sends a discouraging message regarding further
investment.”?

With respect to shared savings, NRDC and OEC articulated in the 2011 docket that
approving the shared savings mechanism would provide two overarching benefits: 1) “help
further Ohio policy to ensure efficient and reasonably-priced electric service,” and 2) “encourage
innovation and market access for cost-effective supply- and demand-side retail electric service,
[by ensuring] that investing in energy efficiency, the lowest-cost, least risky, and cleanest way to
meet energy needs, is a profitable option for Duke.”* The Commission concurred, ruling that
the “shared savings incentive mechanism proposed by Duke is appropriately structured to incent
Duke to deliver as many benefits as possible to customers.” ** The Commission went on to point
out that “Duke's shared savings mechanism still allows customers to retain at least 87 percent of
the savings. When Duke delivers more energy in the most cost effective way, customers receive a
direct benefit.”**

Indeed, the combination of program cost-recovery and an incentive trigger to reward
Duke for exemplary performance in delivering energy efficiency and peak demand reduction
programs to its customers has resulted in significant energy savings. Duke’s cost-recovery
package enabled it to exceed the savings benchmarks in 2012 by 31% with the net present value

of the system avoided costs associated with the energy and capacity achievements over 3.5 times

the cost incurred to achieve the impacts (~$55.7 million in benefits to customers).*> While Duke

%8 |d. (citing National Action Plan for Energy Efficiency, Aligning Utility Incentives with Investment in
Energy Efficiency, November 2007, Page ES-2) (emphasis added).
%% Case No. 11-4393-EL-RDR, NRDC and OEC Post-Hearing Brief at 3-4 (June 22, 2012).
2(1’ Case No. 11-4393-EL-RDR, Order at 15 (emphasis added).

Id.
%2 Application at 2-3; In the Matter of the Application of Duke Energy Ohio, Inc., for Recovery of
Program Costs, Lost Distribution Revenue and Performance Incentives Related to its
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only achieved its statutory benchmarks in 2013 by the use of banked savings, it delivered
programs at 83% of projected costs with a net present value of the system avoided costs
associated with the energy and capacity achievements over 3.8 times the cost incurred to achieve
the impacts (~$60.3 million in benefits to customers).

This performance demonstrates the essential nature of cost-recovery and an incentive
trigger to deliver robust and cost-effective energy efficiency programs to customers. Because
extension of the cost-recovery mechanisms into 2016 is necessary to continue this performance
and—at a minimum—to successfully implement the existing portfolio plans for that program
year, Duke’s Application is valid and should be approved.

I, CONCLUSION
The Environmental Advocates appreciate the opportunity to provide comment on Duke’s

Application, and urge the Commission to approve it.
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