BEFORE THE
PUBLIC UTILITIES COMMISSION OF OHIO

Direct Energy Business, LLC,
Complainant,
V. Case No. 14-1277-EL-CSS

Duke Energy Ohio, Inc.

Respondent.

DIRECT ENERGY BUSINESS, LLC
MEMORANDUM CONTRA
MOTION TO DISMISS

Pursuant to Ohio Administrative Code (O.A.C.) 49612(B)(1), Direct Energy
Business, LLC (“Direct”) hereby submits its mematam contra the motion to dismiss filed by
Duke Energy Ohio, Inc., (“Duke”) and respectfulquests that the Commission deny the
motion to dismiss.
l. OVERVIEW

On July 22, 2014, Direct filed its complaint in talbove captioned proceeding. Direct
alleged,inter alia, that Duke’s failure to correct certain meterimgpes in a timely manner
caused Direct to be unable to both properly lslctistomer and receive proper billing and
settlement of PIM charges, in violation of stat@emmission rules, and Duke’s tariffs. Direct
sought appropriate relief for those violations.

Duke filed its motion to dismiss this proceedinglanemorandum in support (“Duke

Memo”) on October 31, 2014. Throughout its plegdiduke attempts to frame Direct’s



complaint as an attack on PJM Interconnection,C.lin a brazen effort to deprive this
Commission of jurisdiction over Direct’s complainDirect is not seeking an order from the
Commission compelling PJM to do anything. RatBerect is seeking an order from the
Commission compelling Duke and 35 of 39 other CREfliers to stop being a roadblock to
Direct’s recovery of overcharges that directly tefom Duke’s inaccurate metering practices.
Alternatively, Direct is seeking restitution fronuke.

As discussed below, the Commission has jurisdiabtizer Duke’s violation of its
Supplier Tariff stemming from Duke’s failure to pide accurate metering services. The “held
harmless” provisions in Duke’s Supplier Tariff affeuke no relief because they are
inapplicable, impermissibly vague and thereforenfmeseable. Contrary to Duke’s baseless
assertions, the facts provided in Direct’'s complaupport each count in the complaint. Finally,
the relief sought by Direct is squarely within hemmission’s authority and is directly related

to the causes of action.

Il. ARGUMENT
A. The Commission has Jurisdiction over Duke’s Vidtion of its Supplier Tariff
1. Duke violated its duty under the Supplier Tatoffprovide accurate

metering services.

Duke’s tariff requires interval meters for customef CRES suppliers that have “a
maximum annual peak demand greater than or eqfla&w . . . .2 It is undisputed that
Direct’s customer Suncoke regularly has demandadess of 200 kW. An interval meter was
installed by Duke at Suncoke long before the Janaad February 2013 periods at issue in this

proceeding. However, hourly interval data from pleeiod January 2013 through May 2013 was

! See, e.gDuke Memo at 7 (“the Commission lacks statutorisjliction over regional transmission
organizations such as PJM.”).
2 Duke Energy Ohio P.U.C.O. Electric No. 20 (“SuepT ariff’), Sheet No. 38.2.
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not made available to Direct until June 21, 2018, hen only manually in Excel spreadsheet
format. Direct relies on this data to properly b customer. PJM relies on this same data to
properly bill Direct.

Section 9.2 of Duke’s Supplier Tariff states, “T@empany will own, furnish, install,
program, calibrate, test, and maintain all metadsall associated equipment used for retail
billing and settlement purposes in the Company'sise area.? This language requires Duke
maintain these meters and all associated equipmaetordance with good utility practice.
Direct submits that Duke’s failure to make hounyerval data available to Direct for a major
customer for a period of over five months is pdteiniconsistent with good utility practice and
is unjust and unreasonable and therefore violateStpplier Tariff.

This is true notwithstanding Duke’s argument thilae“Supplier Tariff delineates the time
periods pursuant to which Duke Energy Ohio may gheact, but establishes no commitment
on its part, either to perform by a time certaimith regard to the provision of data that
underlies PJM billings? Duke’s view appears to be that Duke can foregmittering
responsibilities under the Supplier Tariff indeigly. The Commission should not endorse that
interpretation of the Supplier Tariff, as it is anhded and wholly inconsistent with a properly
functioning retail electricity market.

2. The “held harmless” provisions in Duke’s Suppliariff are inapplicable,
impermissibly vague and therefore unenforceable.

Duke argues that, “the Supplier Tariff unambigugysbvides that Duke Energy Ohio
will be held harmless while performing Meter Dataddgement functions.”The Supplier

Tariff does state, “The Company will be held harssléor any actions taken while performing

s Supplier Tariff, Sheet No. 38.2.
4 Duke Memo at 8.
5 Id.



Meter Data Management Agent responsibiliti€gdowever, by its terms, this provision is not
applicable to Duke’s responsibilities under theidet Metering Services and Obligations
provisions of the Supplier Tariff. Further, the “held harmless” provision appliesittions,
rather than inactions, such as the failure to pi®wneter data in accordance with the Supplier
Tariff that is at issue here. Moreover, the Swgpliariff provision is unenforceably vague in
that it fails to identify the party that is expettt® hold Duke harmle$s CRES suppliers are
allowed no bargaining power under the SupplierfTand under Supreme Court precedent this
fact compels a narrow interpretation of the “hedalrhless” provision, such that it is ineffective
against Direcf. Finally, the Commission has a long-standing poditrefraining from
determining the validity of exculpatory provisioinsutility tariffs'® and has explicitly held that
such exculpatory provisions are neither bindingnetevant in Commission proceedings.

B. The Facts Provided in Direct’'s Complaint SupportEach Count in the
Complaint

Duke has not yet provided a cogent explanatiom@firecise reason for its inability to
provide hourly interval data, much less accuraterial data, from the Suncoke meters in a

timely manner in early 2013. Discovery in this ggeding has not yet commenced. Discovery

6 Supplier Tariff, Sheet No. 44.2.
7 Supplier Tariff, Sheet No. 38.2.
8 See, e.g., Glaspell v. Ohio Edison (&9 Ohio St. 3d 44, 48 (1987) (Upholding indemmpitgvision where

“the agreement before us is resolvable by its @mms, which are clear and precise in their allocadif the risk of
doing business.”). The tariff provision at issderitifies no fewer than four (4) entities in thensgparagraph that
contains the “held harmless” provision, but doesidentify the indemnitor; these entities are theztlled Supplier,
the Transmission Provider, the Company, and theusedCustomers.

° In Worth v. Aetna Casualty & Surety C82 Ohio St. 3d 238, 241 (1987), the Supreme Qaquhreld a
“held harmless” provision where: “There [was] nathito suggest that [the] agreements were negotiatesaly
context other than one of free and understandiggtregion.” This contrasts with the instant matidrere the
Supplier Tariff is non-negotiable.

10 E.g., Edward J. Santos v. Dayton Power and Light Case No. 03-1965-EL-CSS, Opinion and Order at
11 (Mar. 2, 2005) .
n In the Matter of the Commission’s Review of Chapt&01:1-9, 4901:1-10, 4901:1-21, 4901:1-22,

4901;1-23, 4901:1-24, and 4901;1-25 of the Ohio Adstrative Code Case No. 06-653-EL-ORD, Finding and
Order at 5-6 (November 5, 2008).
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in this proceeding will likely lead to a better @nstanding of how Duke mismanaged the
metering of Direct’s Suncoke load. Accordinglyyattack on Direct based on an inability to
precisely identify the root cause of Duke’s metatradmismanagement in its complaint is wholly
inappropriate.

1. The ANSI standards referenced in Duke’s moti@ennet the sole criteria

for establishing meter error and Direct has stappdinder the metering
rules.

As noted by Duké? O.A.C. 4901:1-10-05(B) states:

A customer's electric usage shall be metered bymencially acceptable

measuring devices that comply with "American Nagid®tandards Institute”

(ANSI) standards. Meter accuracy shall comply whign 2008 version of the

ANSI C 12.1 standards. No metering device shapllbeed in service or

knowingly allowed to remain in service if it doestrcomply with these standards.
Duke latches onto the ANSI reference in this Corsmisrule but ignores the requirement of
“‘commercially acceptable measuring devices.” Theag very well be violations of the
applicable ANSI standards at issue in this procegedHowever, until discovery is obtained,
only Duke will know. In any case, Direct intendsdemonstrate at hearing that the measuring
devices that precluded providing accurate intenvetler data for five months are not
commercially acceptable and therefore violate O.A@01:1-10-05(B).

Duke provides further obfuscation with the follogistatement:

Direct Energy does not, however, allege any factaise any reasonable

inference that Duke Energy Ohio knowingly placetedve meters into service,

or that if a meter was found to be defective, d bt take appropriate measures

to repair the defect

The Commission should not entertain the extrematyaw construction of O.A.C. 4901:1-10-

05(B) as implied by Duke that would limit applicati of the rule to “meters,” to the exclusion of

12 Duke Memo at 10.
13 Id.



“measuring devices” and “metering devices,” which expressly referenced in the rule. At
hearing, Direct will show that it is abundantlyaidrom Duke’s own admissions that Duke’s
“measuring devices” provided erroneous data toddiamd PJM and, for a period of at least five
months, Duke failed to take appropriate correcéiggon to resolve the matter. Discovery in this
proceeding should identify precisely how long Dkkewingly allowed a defective metering
device to remain in service.

Duke’s assertion that “Direct Energy has not sehfany factual allegations or
reasonable grounds to demonstrate a violation Af@.4901:1-10-05(F)** is equally baseless.
Duke takes the strained view that its responslitinder this section of the rule are dependent
upon a retail customer requesting that Duke t@stracular meter. The rule certainly does
address customer requests for verification of mateuracy. But Duke ignores the more general
mandate that “Metering accuracy shall be the resibdity of the electric utility.*® The
Commission should not allow Duke to dodge its resjimlity for metering that Duke has
admitted is grossly inaccurate simply because mdbrequest for a meter test may not have
been made. Contrary to Duke’s deceptive assemmmeference to the customer is made in
relation to the more general prescription in the.rd=urthermore, Direct’s interest in obtaining
accurate meter data in order to properly bill aadliled is obvious and therefore provides the
requisite standing.

2. Duke itself has identified thirty-nine CRES pidrrs who received
preferential treatment in violation of Ohio Rev.déo8§ 4905.32 and

4928.35(C).

Duke erroneously alleges that “Direct Energy's Claimpis entirely devoid of any

factual allegations that Duke Energy Ohio failedtoonply with its Supplier Tariff or that it

14 Id.
15 0O.A.C. 4901:1-10-05(F).



unjustly discriminated against one CRES providérThe factual allegations pertaining to
Duke’s violations of its Supplier Tariff are dissesl in the preceding section. In its complaint,
Direct identified itself as the CRES provider Duias unjustly discriminated agaift$t This
discrimination is readily apparent and was cleatkyged in the complaiif The overcharges
against Direct resulted in undercharges to alllo@RES providers in Duke’s service territory.
As stated by Duke, “If one LSE received an invd@eenergy supplied to one end-use customer
that was too high, all other LSEs necessarily razkinvoices that were too low?’ This
demonstrates Duke’s violation of R.C. 4905.32 beedater alia, Duke has extended to thirty-
nine other suppliers the privilege of receiving erwharges, all at the expense of Direct, when all
suppliers should be provided uniform servides,(accurate metering services) under the
Supplier Tariff.

Additionally, Duke incorrectly argues that “Dird€hergy has not set forth any
reasonable grounds for a violation of R.C. 492835¢° Direct’s complaint stated that R.C.
4928.35(C) “dictates that Duke make ‘the unbundlstiibution components [of]

.. . electric distribution service . . .availabdeall retail electric service customers in thecélic
utility's certified territory and their suppliers @ nondiscriminatory and comparable basis on
and after the starting date of competitive reti@t#ic service.” Duke’s provision of metering

services under the Supplier Tariff has been disodtory and non-comparablét”

16 Duke Memo at 11.

o Complaint at T 19 (“Duke has provided Certifiaghflier Services to Direct that are unreasonalvipist,
unjustly discriminatory, and unjustly preferentipl.

18 Complaint at 19 19-21.

19 Duke Memo at 6.

20 Duke Memo at 12.

21 Complaint at T 21.



Duke erroneously asserts that because Duke ha®psgvmade its rate schedules
available,R.C. 4928.35(C) is no longer operative and “cameotised to establish the
Commission's jurisdiction or a valid claim agaiBstke Energy Ohio?2 Duke’s interpretation
would eviscerate the substance of the statute dxjymting any as-applied challenge to Duke’s
implementation of the rate schedules required Iy R928.35(C). Duke’s semantic argument is
unsupported and should be ignored.

C. The Relief Sought by Direct Energy is Squarely ithin the Commission’s
Authority and is Directly Related to the Causes oAction

1. The Commission has the authority to compel Dioksubmit corrected
meter data to PJM for purposes of resettlement.

Direct’s complaint sought an order from the Comimiss“Directing Duke to
immediately submit corrected meter data to Direct @ PJM with respect to Direct’s customer
loads for the January 2013 through February 201Bggand] directing Duke to initiate
resettlement with PJM for that period . .22.'Duke’s rebuttal for this very reasonable reqé@st
relief is only to state that:

The Commission has no authority over PJM, and als, stannot compel it to

expedite its reconciliation procedures. Furthez, $lupplier Tariff contains no

obligation on the part of Duke Energy Ohio to umdke any activity in respect of

reconciliations®*

As indicated previously, Direct is not seeking adev from the Commission compelling PIM to

do anything, so Duke’s first objection is irratibtn®uke’s assertion is further undercut by

Duke’s own request in its current electric secupign case for Commission approval of a tariff

22 Duke Memo at 12.
23 Complaint at p. 9.
24 Duke Memo at 13.



provision that would require any CRES provider $¢eemt to PJM resettlement if requested by
Duke?®

Additionally, Duke ignores the fact that the Corssmn’s remedial powers are not
constrained by the absence of any particular egpeasedy in Duke’s Supplier Tariff.
Moreover, Duke ignores Supplier Tariff section $Bjch states, “The Company will own,

furnish, install, program, calibrate, test, andnt&in all meters and all associated equipment

used for retail billing and settlement purposethanCompany’s service are.”Duke’s position

appears to be that the Commission is hamstrungamabt craft an appropriate remedy for
Duke’s failure to maintain the meters and assodiatgiipment used for billing and settlement
purposes related to Direct’s Suncoke customerfaihge of which is manifest in Duke’s
inability to timely provide accurate interval metiata for a period of at least five months. That
is simply not the case as the Commission’s autharitler R.C. 4905.26 is extremely brgad.

2. The Commission has authority to award monetangaes under
the circumstances of this case.

As stated in the complaint, Direct is a customebDoke’s consuming unbundled non-
competitive retail electric services under Duke&t@ied Supplier Tarif?® The complaint was

properly brought pursuant tmter alia, R.C. 4928.16(A)(2), which grants the Commission

25 In the Matter of Duke Energy Ohio for AuthorityEestablish a Standard Service Offer Pursuant toiSect
4928.143, Revised Code, in the Form of an Ele&eicurity Plan, Accounting Modifications and Tarftis
Generation ServiceCase Nos. 14-841-EL-SS€}, al, Direct Testimony of Daniel L. Jones at Attachmbht-1,
page 22 of 25 (May 29, 2014).

26 Duke Energy Ohio, P.U.C.O. Electric No. 20, SHéet 38.2 (emphasis added).

27 See, e.gCity of Cincinnati v. Cincinnati Gas and Elec. Cb991 Ohio PUC LEXIS 798, * 8 (June 27,
1991) (“InWestern Reserve Transit v. Pub. Util. Car(it®74), 39 Ohio St. 2d 16, the Supreme Courtdainat
Section 4905.26, Revised Code, is extremely broadgaves the Commission the authority to reviewterat
already considered in a prior proceeding. In tlaaedahe Court stated that the language in Sec805.26, Revised
Code, permits what might be strictly viewed as léateral attack in many instances. This positiors fzdlowed in
Ohio Utilities Co. v. Pub. Util. Comn(1979), 58 Ohio St. 2d 153, where the Court lieddl the Commission has
the authority to initiate complaints under Sec#®@95.26, Revised Code, to investigate the cont@uin
reasonableness of rates which it had previoushbkshed as just and reasonable.”).

28 Complaint at p. 9.



jurisdiction under R.C. 4905.26 “to determine wiegthn electric utility has violated or failed to
comply with any provision of sections 4928.01 t@845, any provision of divisions (A) to (D)

of section 4928.35 of the Revised Code, or anyoularder adopted or issued under those
sections.” R.C. 4928.16(A)(2). R.C. 4928.35(Q)uiees that Duke provide the unbundled
components of electric service on a nondiscriminaémd comparable basis and Duke has failed
to do so. Metering Service under the SupplierfTarretail electric servicé® Accordingly, the
Commission has authority to order “any other remegirovided by law,” including restitution
under R.C. 4928.16(B)(1), which provides such tetsin authority “in any complaint brought
pursuant to division (A)(1) or (2) of this sectioif.

Additionally, the Commission has cited R.C. 4928%1statutory authority for its
metering rules in Ohio Adm. Code 4901:1-10205Therefore, Ohio Adm. Code 4901:1-10-05 is
a rule adopted under the sections specified in B28.16(A)(2), the violation of which
empowers the Commission to award restitution punsteaR.C. 4928.16(B)(1). Accordingly,
Duke’s violation of the Commission’s metering staras provides an alternative basis upon
which the Commission may award restitution to Diirec

Direct citedEdward J. Santos v. Dayton Power and Light*€im the complairt for the

statement by the Commission that in appropriatiaistances the Commission may award

29 R.C. 4928.01(A)(27) (“Retail electric service’sans any service involved in supplying or arrandang
the supply of electricity to ultimate consumershis state, from the point of generation to thenpof consumption.
For the purposes of this chapter, retail eleceiwise includes one or more of the following ‘see/components’
generation service, aggregation service, power etiauk service, power brokerage service, transnmssgovice,
distribution service, ancillary service, meterimgvice, and billing and collection service.” (empisaadded)).

80 SeeEdward J. Santos v. Dayton Power and Light, @ase No. 03-1965-EL-CSS, Opinion and Order at 8
(Mar. 2, 2005) (“In our review, we shall determifi®P&L'’s action in this case constitutes a viotatiof any of

these subdivisions or the Commission's rules adgmtesuant to these subdivisions. Upon findingpgation, we

may have grounds to award damages to the comptdinan

st Seenotes accompanying Ohio Adm. Code 4901:1-10-05.
82 Case No. 03-1965-EL-CSS, Opinion and Order (a2005).
33 Complaint at p. 9.
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damages under R.C. 4928.16 and it is irrelevanttigaCommission did not award damages in
that particular case. Bantosthe Commission stated, “Where there is a powtags)

assuming adequate preventive measures, we woulibftbthe company accountable for
outages attributable to lightning strikes, aninwhaty, or extraordinary climactic conditions.”).
Duke has not pointed to any similar acts as beasgansible for its failure to provide
appropriate metering service in the instant cddereover, theSantosrder certainly does not
support Duke’s proposition that damages under BR928.16 are only available in the case of
distribution service disruptior.

Duke cites two Attorney Examiner orders in its meamolum for the proposition that the
Commission is without authority to award monetaaynéges to Direct Neither of these
provides any support for Duke’s position. Onehafse Wiley v. Duke Energy Ohio, It
involved a complainant who argued Duke was resptn$or her homelessness, among other
things, after being wrongfully disconnected. Whley, the Attorney Examiner stated that “the
complaint does allege claims which, if proven, mstify a ruling in complainant's favor
regarding the adequacy of her service from theoredgnt. However, Duke Energy is correct
that the Commission may not award monetary damiagéss particular case’® Duke has not
and cannot provide a rational explanation of how dnder is relevant to the instant case, as the

Attorney Examiner’s order was expressly limitedhe peculiar facts and circumstances of the

Wileycase.

34 Duke Memo at 14.

35 Duke Memo at 13, n.21.

36 Case No. 10-2463-EL-CSS, Entry (May 3, 2011).
87 Id. at 3.
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The other “precedent” cited by Duke is a non-digpasorder scheduling a hearing in
Cunningham v. Duke Energy Ohio, f{fdn a matter involving disputed charges of $81.T&ne
the Attorney Examiner stated, “it should be notet the Commission has no authority to award
monetary damages. It is, however, within the gicson of the Commission to determine
whether a public utility has violated any specdiatute, order, or regulation of the Commission.
If the Commission finds a violation, a complainary pursue treble damages before a court of
common pleas in accordance with Section 4905.6¢isBe& Code® Clearly, the Attorney
Examiner’s entry in this case was not intendedvertorn R.C. 4928.16 and it cannot. The
availability of treble damages to Direct under R4G05.61 is discussed next.

3. To the extent the Commission declines to awavdetary damages the

Commission should still grant Direct’s complainttbat Direct may
pursue treble damages in the Court of Common Pleas.

As demonstrated above, Duke has violated R.C. 820%ecausanter alia, Duke has
extended to thirty-nine other suppliers the priyéleof receiving undercharges, all at the expense
of Direct, when all suppliers should be providedfanm servicesi(e., accurate metering
services) under the Supplier Tariff. This violatsupports a claim by Direct for treble damages.
R.C. 4905.61 states:

If any public utility or railroad does, or causede done, any act or thing
prohibited by Chapters 4901., 4903., 4905., 490909., 4921., 4923., and 4927.
of the Revised Code, or declared to be unlawfugroits to do any act or thing
required by the provisions of those chapters, ooroler of the public utilities
commission, the public utility or railroad is li@blo the person, firm, or
corporation injured thereby in treble the amounti@fages sustained in
consequence of the violation, failure, or omission.

38 Case No. 11-5584-GE-CSS, Opinion (Jan. 27, 2012).
39 Id. at 3.
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Once the Commission makes a determination thatlatian of Chapter 4905 has in fact taken
place, the Court of Common Pleas has jurisdictiohetar a complaint for treble damagd®s.
Given that the statute requires a prior findingeolation, a plaintiff in a claim brought
pursuant to R.C. 4905.61 need only show causatidrdamages flowing from the adjudicated
violation. Accordingly, a determination by the Gmmsion that Duke violated R.C. 4905.32 is
still warranted even in the event that the Comnaisdiself declines to award monetary damages,
because such a finding by the Commission would eupirect’s eventual claim for treble
damages in the Court of Common Pleas.
1. CONCLUSION

For the reasons set forth herein, Direct Energyirigss, LLC respectfully requests that
the Commission deny the motion to dismiss the alveferenced proceedings.

Respectfully submitted,

/s/ Gerit F. Hull

Joseph M. Clark (0080711) Gerit F. Hull (0067333) (Counsel of Record)
Direct Energy Eckert Seamans Cherin & Mellott, LLC

21 East State Street, 19th Floor 1717 Pennsylvania Avenue N.W. - 12th Floor
Columbus, OH 43215 Washington, DC 20006

(614) 220-4369 Ext. 232 (202) 659-6657
joseph.clark@directenergy.com ghull@eckertseamans.com

Attorney for Direct Energy Business, LLC Counsel for Direct Energy Business, LLC

Dated: November 14, 2014

40 Fed. Reserve Bank of Cleveland v. Purolator Coutierp, 13 Ohio App. 3d 296, 300, 469 N.E.2d 542,
546 (1983) (“When a statutory violation has occdytee proper procedure is to file a complaint witd Public
Utilities Commission. The Public Utilities Commisaiis vested with the power and jurisdiction toulate public
utilities. Once the complainant has successfulbgecuted its complaint before the commissioncthet of
common pleas may then hear the action and assé#s damages. . . . But appellee asserts thabtire af
common pleas may only hear an action for trebleadges when there has been a deviation from rataslissied
pursuant to the statutes. We do not agre&sBe alsd.ahke v. Cincinnati Bell, Inc1 Ohio App. 3d 114, 117, 439
N.E.2d 928, 931 (1981) (“we conceive that the miovi for private recovery of treble damages fotustay
violations, far from interfering with PUCQO's ordeegds in their enforcement by furnishing anotimeentive for the
utility company to operate in accordance with PUCdCtates.”).
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true angect copy of the foregoing filing has
been served upon the below-named person by eléctrail and regular U.S. Mail, postage

prepaid, this 14th day of November, 2014.

/s/ Gerit F. Hull
Gerit F. Hull

Amy B. Spiller

Duke Energy Ohio

155 East Broad Street, 21st Floor
Columbus, Ohio 43215

Amy.Spiller@duke-energy.com
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