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          1                            Monday Morning Session, 
 
          2                            September 15, 2014. 
 
          3                           - - - 
 
          4               MR. BERGER:  Good morning.  My name is 
 
          5   Tad Berger.  I'm with the office of the Ohio 
 
          6   Consumers' Counsel, 10 West Broad Street, Suite 1800, 
 
          7   Columbus, Ohio 43215.  With me here is Greg Slone, 
 
          8   not appearing as counsel, however.  Thank you. 
 
          9               MR. PRITCHARD:  On behalf of the 
 
         10   Industrial Energy Users of Ohio, my name is Matthew 
 
         11   Ryan Pritchard, with the law firm of McNees, Wallace 
 
         12   & Nurick, 21 East State Street, Columbus, Ohio 43215. 
 
         13               MR. OLIKER:  On behalf of IGS Energy, 
 
         14   Joseph Oliker, 6100 Emerald Parkway, Dublin, Ohio 
 
         15   43016. 
 
         16               MR. ALLWEIN:  Christopher J. Allwein, 
 
         17   A-l-l-w-e-i-n, on behalf of The Sierra Club, I'm with 
 
         18   Williams, Allwein and Moser, 1500 West Third Avenue, 
 
         19   Columbus, Ohio 43212. 
 
         20               MS. BOJKO:  On behalf of the Ohio 
 
         21   Manufacturers' Association, Kimberly W. Bojko, 
 
         22   Carpenter, Lipps & Leland, 280 North High Street, 
 
         23   Suite 1300, Columbus, Ohio 43215. 
 
         24               MS. HUSSEY:  On behalf of The Kroger 
 
         25   Company, Rebecca Hussey with the law firm of 
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          1   Carpenter, Lipps & Leland, 280 North High Street, 
 
          2   Suite 1300, Columbus, Ohio 43215. 
 
          3               MS. SPILLER:  Amy Spiller for Duke Energy 
 
          4   Ohio, 139 East Fourth Street, Cincinnati, Ohio 45202. 
 
          5   Also present with me for the company is Don Wathen. 
 
          6               MR. NOURSE:  And this is Steve Nourse on 
 
          7   behalf of Ohio Power Company, 1 Riverside Plaza, 
 
          8   Columbus, Ohio 43215. 
 
          9               MR. CHISLING:  Brian Chisling on behalf 
 
         10   of Ohio Valley Electric Corporation with the law firm 
 
         11   Simpson, Thacher & Bartlett, 425 Lexington Avenue, 
 
         12   New York, New York 10017. 
 
         13               MR. BRODT:  John Brodt, Ohio Valley 
 
         14   Electric Corporation, 3932 U.S. Route 23, Piketon, 
 
         15   Ohio 45661. 
 
         16               MR. BERGER:  Would the people on the 
 
         17   phone please identify themselves or enter their 
 
         18   appearances.  Thank you. 
 
         19               MR. McDERMOTT:  Jacob McDermott and Scott 
 
         20   Casto for FirstEnergy Solutions Corp., 76 South Main 
 
         21   Street, Akron, Ohio 44308. 
 
         22               MS. KINGERY:  Jeanne Kingery also for 
 
         23   Duke Energy Ohio. 
 
         24               MR. BEELER:  On behalf of the staff of 
 
         25   the Public Utilities Commission of Ohio, Steve Beeler 
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          1   with the Ohio Attorney General's Office, 180 East 
 
          2   Broad Street, Columbus, Ohio 42315. 
 
          3               MS. PETRUCCI:  On behalf of the Retail 
 
          4   Energy Supply Association, the law firm of Vorys, 
 
          5   Sater, Seymour & Pease, Gretchen L. Petrucci, 52 East 
 
          6   Gay Street, Columbus, Ohio 43215. 
 
          7               MS. MOONEY:  On behalf of Ohio Partners 
 
          8   for Affordable Energy, I'm Colleen Mooney, 231 West 
 
          9   Lima Street, Findlay, Ohio. 
 
         10               MR. CASTIGLIONE:  Michael Castiglione, 
 
         11   C-a-s-t-i-g-l-i-o-n-e, of Simpson, Thacher & Bartlett 
 
         12   for OVEC.  Again, it's 425 Lexington Avenue, New 
 
         13   York, New York 10017. 
 
         14               MR. HART:  For the Greater Cincinnati 
 
         15   Health Council, Douglas E. Hart, 441 Vine Street, 
 
         16   Suite 4192, Cincinnati, Ohio 45202. 
 
         17               MR. BERGER:  Thank you.  I think that's 
 
         18   all the appearances.  I understand that Tammy 
 
         19   Turkenton is on the phone. 
 
         20               Are there any other individuals on the 
 
         21   phone who are not entering appearances as counsel? 
 
         22               Hearing none, would the court reporter 
 
         23   please swear the witness. 
 
         24                           - - - 
 
         25 
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          1                       JOHN D. BRODT 
 
          2   being first duly sworn, as prescribed by law, was 
 
          3   examined and testified as follows: 
 
          4                     CROSS-EXAMINATION 
 
          5   By Mr. Berger: 
 
          6          Q.   Good morning, Mr. Brodt.  As you heard 
 
          7   earlier, I'm Tad Berger with the Consumers' Counsel's 
 
          8   office.  Would you please state your name and 
 
          9   business address for the record and identify your 
 
         10   position. 
 
         11          A.   My name is John Brodt.  I'm the CFO and 
 
         12   secretary and treasurer for Ohio Valley Electric 
 
         13   Corporation.  The address is 3932 U.S. Route 23, 
 
         14   Piketon, Ohio 45661. 
 
         15          Q.   And you said you're the CFO of OVEC.  Is 
 
         16   that okay to refer to your company as "OVEC"? 
 
         17          A.   That is correct. 
 
         18          Q.   How long have you been in that position? 
 
         19          A.   I've been in this position -- I've worked 
 
         20   for OVEC for 38 years, and I think I've been in this 
 
         21   position since 1988; 28 years. 
 
         22          Q.   And what does your position involve as 
 
         23   CFO? 
 
         24          A.   CFO for Ohio Valley Electric, I have 
 
         25   multiple departments under me, mostly dealing with 
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          1   administration of the electric company, which Ohio 
 
          2   Valley Electric is a parent company, we have a 
 
          3   subsidiary, Indiana-Kentucky Electric, which is a 
 
          4   subsidiary.  My departments are accounting 
 
          5   department, accounts payable, information systems, 
 
          6   taxes and insurance, budgeting, office services, and 
 
          7   supply chain. 
 
          8          Q.   And what is your professional background, 
 
          9   Mr. Brodt? 
 
         10          A.   I have a degree, a bachelor of business 
 
         11   degree in -- bachelor of business administration 
 
         12   degree in accounting with a focus on accounting and 
 
         13   I've been serving in that position for a number of 
 
         14   years. 
 
         15          Q.   Do you have any licensing? 
 
         16          A.   No. 
 
         17          Q.   Mr. Brodt, is the information regarding 
 
         18   who the OVEC board of directors and/or committee 
 
         19   members are, is that confidential information in any 
 
         20   way? 
 
         21          A.   No. 
 
         22          Q.   Does OVEC maintain a confidentiality 
 
         23   policy with respect to its internal documents? 
 
         24          A.   Yes, with some of its documents. 
 
         25          Q.   There is a written confidentiality 
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          1   policy? 
 
          2          A.   There's a confidentiality policy if 
 
          3   someone wishes to view them. 
 
          4          Q.   And what is that confidentiality policy? 
 
          5   Do you know? 
 
          6          A.   I do not know. 
 
          7          Q.   Okay.  Are you familiar with the 
 
          8   oversight of the Public Utilities Commission of Ohio 
 
          9   with respect to a number of the OVEC sponsoring 
 
         10   companies in terms of their regulated affairs? 
 
         11          A.   No, I'm not. 
 
         12          Q.   Okay.  Are you aware that the Public 
 
         13   Utilities Commission of Ohio has directed a number of 
 
         14   sponsoring companies to divest their generation 
 
         15   assets from the regulated utility operations? 
 
         16          A.   Yes, I'm aware of that. 
 
         17          Q.   Okay.  And has OVEC received a number of 
 
         18   requests to either sell or transfer the assets of 
 
         19   regulated utilities in Ohio to an unaffiliated 
 
         20   entity? 
 
         21               MS. SPILLER:  Can I have the question 
 
         22   read back? 
 
         23          Q.   Either -- strike that. 
 
         24               Are you aware of requests by sponsoring 
 
         25   companies in OVEC to sell or transfer their interest 
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          1   in OVEC to either an affiliate, an unregulated 
 
          2   affiliate, or to a third party? 
 
          3               MS. SPILLER:  Objection to the relevance. 
 
          4               MR. CHISLING:  Objection that we may be 
 
          5   getting an answer that includes confidential 
 
          6   information.  We should probably determine whether or 
 
          7   not we have people that could receive confidential 
 
          8   information. 
 
          9               MR. BERGER:  I believe the fact that 
 
         10   there have been requests that have been made is or is 
 
         11   not confidential -- is nonconfidential since it was 
 
         12   testified to in this proceeding on a nonconfidential 
 
         13   basis. 
 
         14               MS. SPILLER:  It was discussed in 
 
         15   Mr. Whitlock's confidential portion. 
 
         16               MR. BERGER:  But the fact that a request 
 
         17   was made, I don't believe is on the confidential 
 
         18   record, and it's public record with respect to AEP 
 
         19   Ohio. 
 
         20               MS. SPILLER:  Well, I think, as I shared 
 
         21   last week, we're not responsible for that record, but 
 
         22   I do think in Mr. Whitlock's deposition it was in the 
 
         23   confidential portion. 
 
         24               MR. CHISLING:  And to be clear with 
 
         25   respect to my objection, it's -- I don't -- the 
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          1   breadth of your question is very broad and I'm not 
 
          2   sure where the answer may take us. 
 
          3               MR. BERGER:  Okay.  Well, I just asked 
 
          4   him if he was aware that requests had been made. 
 
          5               MR. CHISLING:  You can answer. 
 
          6          A.   Yes. 
 
          7          Q.   Okay.  And do you know what companies 
 
          8   made requests to transfer? 
 
          9               MR. BERGER:  And if you believe that the 
 
         10   question at any point -- 
 
         11               MR. CHISLING:  Yeah, again, the answer to 
 
         12   that question may or may not be confidential 
 
         13   depending on whether or not the party that had made 
 
         14   the request has made that information public.  Or 
 
         15   whether or not the transfer actually occurred in 
 
         16   which case it would then become public. 
 
         17               MR. BERGER:  Okay.  So you're asking that 
 
         18   the identity of any party requesting such treatment 
 
         19   be kept on the confidential record; is that correct? 
 
         20               MR. CHISLING:  To the extent it's not 
 
         21   public information.  Again, the breadth of your 
 
         22   question could be, you know, any temporal range.  I 
 
         23   don't know where the breadth of the question goes to. 
 
         24          Q.   (By Mr. Berger) Okay.  Well, Mr. Brodt, 
 
         25   since 2010 are you aware of nonconfidential 
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          1   information regarding requests for consent to 
 
          2   transfer a publically-regulated utility's generating 
 
          3   -- or, interest in OVEC to an unregulated affiliate 
 
          4   or third party, and tell me the public requests, the 
 
          5   information that is public.  If you know. 
 
          6          A.   The requests were made in confidential 
 
          7   contact with us, so I think they're confidential. 
 
          8          Q.   Okay.  You don't know whether those -- 
 
          9   the fact that there has been requests made by certain 
 
         10   entities has been publicly disclosed -- 
 
         11          A.   That's true. 
 
         12          Q.   Okay.  Do you consider the time frame 
 
         13   when those requests were made to be confidential? 
 
         14          A.   I suppose not. 
 
         15          Q.   Okay.  Can you tell me when those 
 
         16   requests were made? 
 
         17          A.   In the 2010 time frame, I believe.  I 
 
         18   don't recall exactly. 
 
         19               MS. BOJKO:  I'm sorry.  Could I have the 
 
         20   answer reread? 
 
         21               MR. OLIKER:  Could I have the question as 
 
         22   well, please. 
 
         23               (Record read.) 
 
         24          Q.   Are you aware of requests that were made 
 
         25   in 2013? 
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          1          A.   Yes, I believe they were more around 2013 
 
          2   than 2010. 
 
          3               MS. BOJKO:  I'm sorry, I'm just having 
 
          4   trouble hearing you.  Did you say not 2010? 
 
          5               THE WITNESS:  Yeah.  I said not 2010.  I 
 
          6   believe they were more in 2013. 
 
          7               MS. BOJKO:  Thank you. 
 
          8          Q.   Can you tell me the number of requests 
 
          9   that were made since 2010? 
 
         10               MS. SPILLER:  Object to the relevance. 
 
         11          A.   From what I can recall, two. 
 
         12          Q.   Can you tell me the process, Mr. Brodt, 
 
         13   through which requests for consent to transfer a 
 
         14   party's -- a sponsoring company's interest and 
 
         15   obligations in OVEC are considered by the board of 
 
         16   directors or other committees within OVEC? 
 
         17          A.   Could you say that again, please? 
 
         18          Q.   Can you tell me the process through which 
 
         19   requests for consent to transfer a sponsoring 
 
         20   company's interest and obligation in OVEC are 
 
         21   proposed to be transferred to either an affiliate or 
 
         22   a third party? 
 
         23          A.   Well, this process is detailed in the 
 
         24   Inter-Company Power Agreement, and it's -- I don't 
 
         25   remember the exact -- there's several different paths 
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          1   it can take depending on what the transfer is.  I 
 
          2   don't recall exactly what the process is for each 
 
          3   given transfer, type of transfer. 
 
          4          Q.   Now, you're familiar with the provision 
 
          5   in Section 9.181 of the Inter-Company Agreement, the 
 
          6   ICPA? 
 
          7          A.   Yes. 
 
          8          Q.   And under that provision a party may 
 
          9   transfer their interest if they obtain the unanimous 
 
         10   consent of the other sponsoring companies.  Are you 
 
         11   familiar with that? 
 
         12          A.   Yes. 
 
         13          Q.   And you mentioned that there were two 
 
         14   requests.  Can you tell me whether both of those 
 
         15   requests were submitted under Section 9.181? 
 
         16               MS. SPILLER:  Objection.  Relevance. 
 
         17          A.   The requests never ended up with us. 
 
         18   There was a discussion about such transfers, but 
 
         19   there was never any documentation of the transfers 
 
         20   taking place sent to us. 
 
         21          Q.   Was there a written request for a 
 
         22   transfer sent to the OVEC board for approval? 
 
         23          A.   Not that I'm aware of. 
 
         24          Q.   Are you aware of the OVEC board ever 
 
         25   voting on such a request? 
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          1               MS. SPILLER:  Objection.  Relevance. 
 
          2          A.   The board wouldn't vote on the request. 
 
          3   It would be the sponsoring companies that would vote 
 
          4   individually on the request. 
 
          5          Q.   And how would that vote take place? 
 
          6          A.   It's up to the transferring sponsoring 
 
          7   company to obtain the consent from all the rest of 
 
          8   the sponsoring companies. 
 
          9          Q.   Would the board be aware of the requests, 
 
         10   would it be an intermediary for those requests? 
 
         11          A.   They could be, yes. 
 
         12          Q.   Was the board an intermediary for any 
 
         13   request to transfer? 
 
         14          A.   To my recollection there was no formal 
 
         15   board meeting that had that discussion. 
 
         16          Q.   Now, the sponsoring companies are all 
 
         17   members of the board, correct? 
 
         18          A.   That's correct. 
 
         19          Q.   Are you aware of -- there's also an 
 
         20   executive committee; is that correct? 
 
         21          A.   That's correct. 
 
         22          Q.   Is that a subset of the board or is that 
 
         23   the same people who are on the board? 
 
         24          A.   It's a subset of the board. 
 
         25          Q.   And who is on the executive committee 
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          1   that is not on the board or is it the other way 
 
          2   around? 
 
          3          A.   It's the other way around. 
 
          4          Q.   Who's on the board that's not on the 
 
          5   executive committee? 
 
          6          A.   I'd have to look at the roster.  Sorry, I 
 
          7   couldn't tell you off the top of my head. 
 
          8          Q.   Okay.  Does every sponsoring company have 
 
          9   a member of the executive committee as well as the 
 
         10   board? 
 
         11          A.   No. 
 
         12          Q.   So if a party wanted -- if a sponsoring 
 
         13   company wanted to obtain consent to a transfer of its 
 
         14   interest under Section 9.18, it would have to 
 
         15   circulate that to everybody who is a member of the 
 
         16   board. 
 
         17          A.   They would have to circulate it to the 
 
         18   sponsoring companies and, yes, the sponsoring 
 
         19   companies have representatives on the board. 
 
         20          Q.   All the sponsoring companies have 
 
         21   representatives on the board, but not all of them are 
 
         22   on the executive committee, correct? 
 
         23          A.   That's correct. 
 
         24          Q.   And I think you said earlier the board, 
 
         25   to the best of your knowledge, did not act as an 
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          1   intermediary for circulating any requests for 
 
          2   consent; is that correct? 
 
          3          A.   To my recollection they did not. 
 
          4          Q.   How did it come to your attention that 
 
          5   these requests for consent under Section 9.18 had 
 
          6   been made? 
 
          7          A.   My recollection is that there was a call 
 
          8   and that there was a letter to be sent to the 
 
          9   sponsoring companies asking for the consent. 
 
         10          Q.   There was a -- who was the call among? 
 
         11          A.   The call was among the board members, 
 
         12   members of the board.  It was not a board meeting. 
 
         13          Q.   Were you present for that call? 
 
         14          A.   I was on the call. 
 
         15          Q.   And did that single call consider both 
 
         16   requests for consent to transfer that you earlier 
 
         17   referenced? 
 
         18          A.   The call, my recollection was that a 
 
         19   letter was going to be sent to the sponsoring 
 
         20   companies asking for consent. 
 
         21          Q.   Do you recall whether on that call there 
 
         22   was a vote that took place? 
 
         23          A.   I do not recall that there was a vote 
 
         24   that took place. 
 
         25          Q.   Do you recall whether on that call any 
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          1   party indicated that they would not consent to such a 
 
          2   transfer? 
 
          3          A.   I do not recall that any party made such 
 
          4   representation. 
 
          5          Q.   Are you aware of any notes that were made 
 
          6   or minutes taken of the call that you're referencing? 
 
          7          A.   I do -- I'm not aware of any minutes 
 
          8   taken from that call. 
 
          9          Q.   You're the secretary of the corporation, 
 
         10   correct? 
 
         11          A.   That is correct. 
 
         12          Q.   You would normally sign the minutes; is 
 
         13   that correct? 
 
         14          A.   That's correct. 
 
         15          Q.   Are minutes maintained of calls that are 
 
         16   not in committee meetings or board meetings?  Do you 
 
         17   know? 
 
         18          A.   Could you say the question again, please. 
 
         19          Q.   Yes.  Does the corporation maintain 
 
         20   records of calls in which officers of OVEC are 
 
         21   involved by maintaining minutes of such calls? 
 
         22          A.   No, we do not. 
 
         23          Q.   But you do maintain minutes of both 
 
         24   executive committee meetings and the board meetings; 
 
         25   is that correct? 
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          1          A.   That is correct yes. 
 
          2          Q.   And do you sign off on executive 
 
          3   committee meetings, too, as secretary? 
 
          4          A.   Yes, I do. 
 
          5          Q.   And you don't recall any minutes 
 
          6   pertaining to any request for consent to transfer a 
 
          7   sponsoring company's interest and obligations in OVEC 
 
          8   to an affiliate or to a third party; is that correct? 
 
          9          A.   No, I do not. 
 
         10          Q.   Are you aware of any records maintained 
 
         11   by OVEC pertaining to the call that you earlier 
 
         12   referenced? 
 
         13          A.   I am not aware of any records of that 
 
         14   call. 
 
         15          Q.   Are you aware of any e-mail 
 
         16   communications or other kinds of correspondence or 
 
         17   internal memorandum pertaining to that call? 
 
         18          A.   I am not aware of anything.  There was 
 
         19   probably an e-mail reservation for that call.  I'm 
 
         20   not sure about that. 
 
         21          Q.   Do you know what date that call was done 
 
         22   on? 
 
         23          A.   It was in 2013 as best I can recall. 
 
         24          Q.   Was it in August 2013 to the best of your 
 
         25   recollection? 
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          1          A.   I couldn't tell you what month. 
 
          2          Q.   Do you recall whether all the sponsoring 
 
          3   companies participated in that call? 
 
          4          A.   I do not recall. 
 
          5          Q.   Do you recall whether an attendance was 
 
          6   taken at that call? 
 
          7          A.   Not that I recall.  I'm sure there was 
 
          8   attendance taken on the call, itself, as to who was 
 
          9   on the call, but was there a recorded attendance, not 
 
         10   that I'm aware of. 
 
         11          Q.   Does your secretary sit in with you on 
 
         12   such calls? 
 
         13          A.   No. 
 
         14          Q.   So when you say an attendance was taken, 
 
         15   are you saying that the individuals who were 
 
         16   participating in the call may have written down names 
 
         17   or asked for who was on the call? 
 
         18          A.   I'm saying that on the call everyone was 
 
         19   asked to identify themselves so there was a record -- 
 
         20   or, there was a voice record of who was on the call. 
 
         21          Q.   Okay.  You don't maintain recordings of 
 
         22   these calls, do you? 
 
         23          A.   I do not. 
 
         24          Q.   OVEC does not maintain. 
 
         25          A.   OVEC does not. 
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          1          Q.   So when you were saying that there would 
 
          2   be a voice record, you're just saying that somebody 
 
          3   asked who was on the call; would that have been you? 
 
          4          A.   No, I did not lead the call. 
 
          5          Q.   Do you know who led the call? 
 
          6          A.   No, I do not. 
 
          7          Q.   Are you aware of any other telephone 
 
          8   calls regarding this subject matter other than the 
 
          9   one you've referenced? 
 
         10          A.   No. 
 
         11          Q.   Has OVEC approved transfer requests in 
 
         12   the past, to the best of your knowledge, for a 
 
         13   company to transfer its interest to an affiliate or a 
 
         14   third party? 
 
         15          A.   Yes. 
 
         16          Q.   Those approved requests are not 
 
         17   confidential, are they? 
 
         18          A.   Not to my knowledge. 
 
         19          Q.   Okay.  So let's go back to 2000.  Since 
 
         20   2000, have there been approved requests to the best 
 
         21   of your recollection? 
 
         22          A.   I think there's been maybe three requests 
 
         23   that have been approved since 2000. 
 
         24          Q.   And can you tell me which ones they were? 
 
         25   Who made the request; who was the interest 
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          1   transferred to. 
 
          2          A.   There was a transfer for Buckeye Power. 
 
          3   There was a transfer for Wolverine Power.  There was 
 
          4   a transfer for FirstEnergy Solutions. 
 
          5          Q.   Were they the receiving entities or were 
 
          6   they the requesting entities? 
 
          7          A.   They were the receiving entities. 
 
          8          Q.   Who were the parties transferring to 
 
          9   them? 
 
         10          A.   They would have all been FirstEnergy. 
 
         11          Q.   Do you know what time frame that happened 
 
         12   in? 
 
         13          A.   The last one was in 2013, FirstEnergy 
 
         14   Solutions -- or, 2014, I'm sorry.  I do not recall 
 
         15   the dates for Buckeye Power and for Wolverine.  They 
 
         16   were after 2000. 
 
         17          Q.   Do you -- strike that. 
 
         18               Were all these transfers that you just 
 
         19   referenced from FirstEnergy, were they all transfers 
 
         20   that were made under Section 9.181, requiring 
 
         21   unanimous consent, or were these transfers under 
 
         22   another provision of Section 9.18? 
 
         23          A.   I don't recall the provisions, but the 
 
         24   Buckeye and Wolverine transfers were third-party 
 
         25   transfers. 
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          1          Q.   So that would have been under Section 
 
          2   9.183 if you're familiar with the agreement? 
 
          3          A.   I'm familiar with the agreement but I 
 
          4   can't tell you that it's 9.183. 
 
          5          Q.   Okay.  Would looking at the agreement 
 
          6   refresh your recollection about that or not? 
 
          7          A.   I could tell by looking at the agreement, 
 
          8   yes. 
 
          9          Q.   Did you bring any documents with you 
 
         10   today by the way? 
 
         11          A.   I did not. 
 
         12               MR. BERGER:  I have a copy here of 
 
         13   Section 9.18 of the agreement.  Can we mark this as 
 
         14   OCC Deposition Exhibit 1. 
 
         15               (EXHIBIT MARKED FOR IDENTIFICATION.) 
 
         16               MS. SPILLER:  What portions of the ICPA 
 
         17   are you marking? 
 
         18               MR. BERGER:  Just 9.183 -- 9.183, excuse 
 
         19   me. 
 
         20               MR. OLIKER:  Tad, this document doesn't 
 
         21   deviate at all from what we saw last week, does it? 
 
         22               MR. BERGER:  It's the same document I 
 
         23   shared with the parties on Thursday. 
 
         24               MS. SPILLER:  It's more than just page 20 
 
         25   and 21? 
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          1               MR. BERGER:  It's page 20 through 23 of 
 
          2   the agreement. 
 
          3               If anybody would like a copy, we have a 
 
          4   couple of extra copies here. 
 
          5               MR. NOURSE:  I could use one if you have 
 
          6   an extra. 
 
          7          Q.   (By Mr. Berger) Does that refresh your 
 
          8   recollection, Mr. Brodt, regarding which provision of 
 
          9   Section 9.18 the request to transfer was made by 
 
         10   FirstEnergy? 
 
         11          A.   For -- to Buckeye Power and to Wolverine, 
 
         12   yes, it appears that the proper section is 9.183. 
 
         13          Q.   And was a right of first refusal offered 
 
         14   to the sponsoring companies for that transfer? 
 
         15          A.   Yes, that was my recollection. 
 
         16          Q.   And with respect to the transfer to 
 
         17   FirstEnergy Solutions, was that under 9.181 or was 
 
         18   that under another section? 
 
         19          A.   That was under 9.181. 
 
         20          Q.   And was that approval done at a board 
 
         21   meeting? 
 
         22          A.   FirstEnergy -- the transfer to 
 
         23   FirstEnergy Solutions? 
 
         24          Q.   Yes. 
 
         25          A.   No.  There was no -- there was no need 
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          1   for approval by the sponsoring companies because the 
 
          2   entity that it was transferring to had the 
 
          3   appropriate credit required. 
 
          4          Q.   So that would have been under Section 
 
          5   9.182 not 9.181; is that correct? 
 
          6          A.   You are correct.  I'm sorry. 
 
          7          Q.   Thank you. 
 
          8               Now, let's move on to a different area, 
 
          9   and we'll come back later on the confidential record 
 
         10   to this issue, but in terms of the process, I wanted 
 
         11   to talk with you about the process of budgeting that 
 
         12   OVEC goes through. 
 
         13               Am I correct that OVEC budgets both by a 
 
         14   current operation budget for the forthcoming year, 
 
         15   calendar year, and also on a long-term basis for a 
 
         16   five-year period? 
 
         17          A.   That is correct. 
 
         18          Q.   Does OVEC budget more than five years 
 
         19   into the future? 
 
         20          A.   OVEC has prepared forecasts beyond the 
 
         21   five years, but those forecasts are, at best, just 
 
         22   indications of where the budget may be going in that 
 
         23   period of time. 
 
         24          Q.   And the company uses a document called a 
 
         25   "billable cost summary."  Are you familiar with that? 
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          1          A.   Yes, I am. 
 
          2          Q.   Are you responsible for those billable 
 
          3   cost summaries? 
 
          4          A.   Someone in my department is. 
 
          5          Q.   Is the billable cost summary the same as 
 
          6   a budget? 
 
          7          A.   Yes.  It's the final document that we 
 
          8   prepare as a budget. 
 
          9          Q.   And are billable cost summaries updated 
 
         10   periodically during the year? 
 
         11          A.   Yes, they are. 
 
         12          Q.   And are they revised to reflect changes 
 
         13   in estimates? 
 
         14          A.   Yes, they are. 
 
         15          Q.   Now, I have a copy of two budgets, I 
 
         16   believe two billable cost summaries here, one's 
 
         17   prepared in, I think, 2012, and one prepared in 2013, 
 
         18   and I'd like to provide those to you.  That's a 
 
         19   confidential document so I'm not going to mark it at 
 
         20   this time.  I'm going to wait until later to mark it, 
 
         21   but I did want to ask you questions about what the 
 
         22   lines mean without getting into the numbers, which I 
 
         23   assume Mr. Chisling is fine -- 
 
         24               MR. CHISLING:  Depends on how in depth 
 
         25   you get into the questions of the line items since 
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          1   the document is confidential. 
 
          2               MR. BERGER:  Well, will you let me know 
 
          3   if there's any concern you have over the 
 
          4   confidentiality of anything I'm talking about here? 
 
          5               MR. CHISLING:  Sure. 
 
          6          Q.   (By Mr. Berger) What I'm providing you, 
 
          7   and hopefully your eyes are better than mine because 
 
          8   the first one is a document you provided us that says 
 
          9   revisions November 26, 2012, and then a second one is 
 
         10   a version or v12-11-13, December 11, 2013.  I'm going 
 
         11   to hand that to you. 
 
         12               MR. BERGER:  I don't know if other 
 
         13   parties, Mr. Chisling, have signed the 
 
         14   confidentiality agreement.  I don't mind sharing it 
 
         15   with other parties at this time. 
 
         16               MR. CHISLING:  Well, I believe, according 
 
         17   to my records, we only have one party on the line who 
 
         18   has not signed the confidentiality agreement, unless 
 
         19   I'm mistaken.  So it may ease up the division of this 
 
         20   deposition.  All of the -- well, except for people 
 
         21   that signed today, everyone that signed a 
 
         22   confidentiality agreement received the same 
 
         23   information. 
 
         24               MR. BERGER:  Okay.  Are you sure? 
 
         25               MR. PRITCHARD:  I just signed today. 
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          1               MR. BERGER:  Oh, okay.  Did you receive 
 
          2   -- oh, okay.  Some people did just sign today. 
 
          3               MR. CHISLING:  Yes.  Or over the weekend. 
 
          4               MR. BERGER:  I have a few extra copies 
 
          5   here if people want to see them. 
 
          6          Q.   (By Mr. Berger) I just want to go through 
 
          7   the lines here.  So let's talk about -- let's look at 
 
          8   the November 26, 2012, revision.  The first line 
 
          9   there -- and tell me if I'm getting into anything 
 
         10   confidential -- just says estimated delivered power 
 
         11   sales from OVEC generation megawatt hours.  Do you 
 
         12   see that? 
 
         13          A.   Yes. 
 
         14               MR. NOURSE:  Excuse me, Tad.  Did you say 
 
         15   you have extras or you ran out? 
 
         16               MR. BERGER:  All I have are five copies. 
 
         17               MR. NOURSE:  Okay.  I'll share. 
 
         18               MR. BERGER:  If you guys want to share. 
 
         19               MS. BOJKO:  Could you repeat the 
 
         20   question? 
 
         21          Q.   I just asked him about the estimated 
 
         22   delivered power sales from OVEC generation megawatt 
 
         23   hours.  Would I be correct that that just shows a 
 
         24   forecast of how much power the company is going to -- 
 
         25   OVEC is going to sell during the indicated year? 
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          1          A.   That is correct. 
 
          2          Q.   And right below that is estimated surplus 
 
          3   energy use factor percentage.  Can you tell me what 
 
          4   that means? 
 
          5          A.   The use factor -- surplus energy use 
 
          6   factor is an estimate of how much power we think the 
 
          7   sponsoring companies are going to take as a whole in 
 
          8   a given year and that is represented by the number 
 
          9   above. 
 
         10          Q.   Does this include DOE or is this just the 
 
         11   sponsoring companies? 
 
         12          A.   OVEC does not supply power to the 
 
         13   Department of Energy. 
 
         14          Q.   That's something I'm confused about then. 
 
         15   Let me show you the company's annual report. 
 
         16               MR. BERGER:  Can we mark this, for 2013, 
 
         17   it's not a public -- it is a public document, so. 
 
         18   And, again, I only have a few copies of the one page 
 
         19   I'm going to reference here.  I have a copy of the 
 
         20   full annual report that I'd ask be marked as OCC 
 
         21   Deposition Exhibit 2. 
 
         22               (EXHIBIT MARKED FOR IDENTIFICATION.) 
 
         23          Q.   I'm just referencing one page from this 
 
         24   report, page 34, you're probably familiar with that 
 
         25   page.  It has a five-year summary of the company's 
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          1   performance. 
 
          2          A.   It's the second page. 
 
          3          Q.   Maybe it got copied wrong.  It's on the 
 
          4   second page? 
 
          5          A.   It's on the second page of this document. 
 
          6               MR. BERGER:  I apologize.  Can we 
 
          7   substitute this one for that one?  Because that's 
 
          8   confusing. 
 
          9               MR. OLIKER:  Tad, which page are you on? 
 
         10               MR. BERGER:  I'm on page 34. 
 
         11               THE WITNESS:  It says page 34, but it's 
 
         12   out of order. 
 
         13               MR. BERGER:  It's out of order. 
 
         14               Let me give you -- can we mark this as 
 
         15   OCC Deposition Exhibit 2 rather than that one? 
 
         16               MS. SPILLER:  What's OCC Exhibit No. 2? 
 
         17               MR. BERGER:  That's the OVEC annual 
 
         18   report for 2013. 
 
         19               MS. SPILLER:  So it's not the two-page 
 
         20   document you just circulated? 
 
         21               MR. BERGER:  It's the full report.  I'm 
 
         22   going to be referencing just the one page, the 
 
         23   two-page document, basically, as part of my 
 
         24   cross-examination. 
 
         25          Q.   (By Mr. Berger) Now, Mr. Brodt, in this 
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          1   report do you see where it says "Energy Delivered" 
 
          2   and it has "DOE" and "Sponsors"? 
 
          3          A.   Yes. 
 
          4          Q.   And am I correct that the company has 
 
          5   delivered energy to DOE over the last five years? 
 
          6          A.   We have delivered energy to DOE in the 
 
          7   last five years, but it's not from our generation. 
 
          8          Q.   So you're saying that delivered energy -- 
 
          9   why is there an indication that energy is delivered 
 
         10   to DOE if it's not from your generation?  Are you 
 
         11   using your transmission facilities for that? 
 
         12          A.   We act as, under a letter agreement with 
 
         13   the Department of Energy, we purchase power for -- 
 
         14   from third parties for the Department of Energy and 
 
         15   deliver it to them for a price. 
 
         16          Q.   So you're an intermediary for somebody 
 
         17   else producing energy. 
 
         18          A.   Yes.  For DOE. 
 
         19          Q.   So when we look at the numbers here, the 
 
         20   sponsors are the only ones receiving OVEC generation; 
 
         21   is that correct? 
 
         22          A.   That is correct. 
 
         23          Q.   Now, how long has it been the case that 
 
         24   power sold to DOE as an intermediary rather than a 
 
         25   sale of OVEC generation, has that been since 2003? 
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          1          A.   I believe that is the date, yes. 
 
          2          Q.   And that's when OVEC's agreement with DOE 
 
          3   came to an end, correct? 
 
          4          A.   That is correct. 
 
          5          Q.   And, since that time, no OVEC generation 
 
          6   has been delivered to DOE; is that correct? 
 
          7          A.   That is correct. 
 
          8          Q.   And the reason that DOE has elected to 
 
          9   purchase generation from other entities, although 
 
         10   using OVEC as an intermediary, is that because of the 
 
         11   price of the energy? 
 
         12          A.   Could you state that question again, 
 
         13   please? 
 
         14          Q.   Do you know the reason that DOE has 
 
         15   elected to purchase energy from other parties rather 
 
         16   than OVEC since 2003? 
 
         17          A.   They need energy to run their facilities 
 
         18   at the Portsmouth location.  Without power from the 
 
         19   DOE power agreement, they needed energy. 
 
         20          Q.   Why wouldn't they purchase that energy 
 
         21   from OVEC? 
 
         22          A.   The -- when they -- when DOE terminated 
 
         23   the DOE power agreement, all of the energy that OVEC 
 
         24   had available was made available to the sponsoring 
 
         25   companies under the Inter-Company Power Agreement. 
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          1          Q.   Does OVEC sell any of its energy to any 
 
          2   person or entity other than the sponsoring companies 
 
          3   currently? 
 
          4          A.   No. 
 
          5          Q.   Has it sold any of its power to any 
 
          6   entity or person other than the sponsoring companies 
 
          7   since the DOE agreement came to an end in 2003? 
 
          8          A.   No. 
 
          9          Q.   Is OVEC prohibited by the ICPA from 
 
         10   selling energy to any entity or person other than the 
 
         11   sponsoring companies? 
 
         12          A.   Yes. 
 
         13          Q.   Do you know what provision that's in? 
 
         14          A.   Not off the top of my head. 
 
         15          Q.   Okay.  All right.  So getting back to our 
 
         16   pink sheet there, and your definition of estimated 
 
         17   surplus energy use factor percentage, could you 
 
         18   restate that definition again? 
 
         19          A.   The use factor is a calculation of the 
 
         20   percentage of power that we believe the sponsoring 
 
         21   companies are going to take of our generation. 
 
         22          Q.   And would you agree that that would be 
 
         23   all of the generation that you believe, that OVEC 
 
         24   believes is economical for those sponsoring companies 
 
         25   to purchase from OVEC?  Would that be accurate? 
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          1          A.   Yes, I think that is an accurate 
 
          2   statement. 
 
          3          Q.   Would you agree that that percentage 
 
          4   reflects OVEC's estimate of the amount of energy that 
 
          5   would clear PJM or would be dispatched into PJM under 
 
          6   PJM's marginal cost pricing model? 
 
          7          A.   I'm not sure that that is the total 
 
          8   definition.  Some sponsors use power for their 
 
          9   internal purposes. 
 
         10          Q.   And is the power used for the internal 
 
         11   purposes included in the projection on estimated 
 
         12   surplus energy use factor percentage? 
 
         13          A.   Yes. 
 
         14          Q.   So basically you're saying some portion 
 
         15   of that line consists of energy used for internal 
 
         16   purposes and the balance consists of energy 
 
         17   dispatched into PJM at marginal cost? 
 
         18          A.   I think some of our sponsors may not be 
 
         19   in PJM, so. 
 
         20          Q.   Now, do the individual sponsoring 
 
         21   companies make their own individual determinations as 
 
         22   to how they want -- as to what amount of energy to 
 
         23   purchase from OVEC? 
 
         24          A.   Yes. 
 
         25          Q.   Is there a minimum quantity of energy 
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          1   that they're required to purchase from OVEC under the 
 
          2   ICPA? 
 
          3          A.   There are minimum operating loads that 
 
          4   are required to keep the units available. 
 
          5          Q.   Now, going down to the next line, 
 
          6   "Projected Annual Capital Improvement Costs 
 
          7   (excluding SCR, PRB Coal Switch, PGD and Other 
 
          8   Financed Projects)."  Do you see that? 
 
          9          A.   Yes. 
 
         10          Q.   Is that your capital improvement budget? 
 
         11          A.   Yes, it is. 
 
         12          Q.   And when it says "costs" there, does that 
 
         13   include estimated annual depreciation expense as well 
 
         14   as -- or, is that calculated in some other way? 
 
         15          A.   That does not include depreciation 
 
         16   expense. 
 
         17          Q.   So it's basically a capital budget of how 
 
         18   much you're going to spend in any particular year to 
 
         19   make improvements in the system; is that correct? 
 
         20          A.   Yes. 
 
         21          Q.   But it does not include operation and 
 
         22   maintenance expenses, does it? 
 
         23          A.   That is correct, it does not. 
 
         24          Q.   And why is SCR, PRB coal switch, FGD and 
 
         25   other financed projects excluded from that particular 
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          1   line? 
 
          2          A.   Because those projects would be included 
 
          3   through the debt section that is below that line. 
 
          4          Q.   So those particular things, everything 
 
          5   that's excluded from that one line is included 
 
          6   elsewhere under "Demand Charge"; is that correct? 
 
          7          A.   That is correct. 
 
          8          Q.   Now, if you look at the two budgets we 
 
          9   have here, the one from 2012, would you agree with me 
 
         10   that's your 2012 overview of the budget, the one 
 
         11   dated November 26th, 2012? 
 
         12          A.   Yes. 
 
         13          Q.   This is the one that was approved by the 
 
         14   board, I believe it was in December of 2012? 
 
         15          A.   That is correct. 
 
         16          Q.   And the next one is v12-11-13, that was 
 
         17   the one that was approved by the board in 
 
         18   December 2013? 
 
         19          A.   Yes. 
 
         20          Q.   Now, there's a significant decrease in 
 
         21   costs between these two budgets?  Are you aware of 
 
         22   that? 
 
         23          A.   I would expect that that would be true, 
 
         24   yes. 
 
         25          Q.   For example, if we look at 2014, under 
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          1   demand charges you have -- 
 
          2               MR. CHISLING:  Wait a minute. 
 
          3               MR. BERGER:  I'm sorry. 
 
          4               MR. CHISLING:  We don't want to put any 
 
          5   of the numbers in the record. 
 
          6               MR. BERGER:  I'm sorry.  I'm sorry.  Can 
 
          7   we strike that from the record, please.  Come back to 
 
          8   that on the confidential record. 
 
          9          Q.   If I'm getting into anything confidential 
 
         10   by asking generally regarding what is the -- how is 
 
         11   the board able to make a significant decrease in 
 
         12   costs from one year to the next under these budgets? 
 
         13          A.   Well, the board doesn't make the decrease 
 
         14   in costs.  OVEC, in its budgeting, determines what 
 
         15   the costs will be and presents it to the board for 
 
         16   approval. 
 
         17          Q.   Okay.  So the OVEC departments come and 
 
         18   they propose a budget for the -- that goes into this 
 
         19   model. 
 
         20          A.   Yes. 
 
         21          Q.   And they figured out ways to cut costs 
 
         22   from one year to the next, correct? 
 
         23          A.   Yes. 
 
         24          Q.   And they proposed that and the board 
 
         25   approved it, correct? 
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          1          A.   That is correct. 
 
          2          Q.   And does OVEC prepare a report like this 
 
          3   which compares budgets to actuals? 
 
          4          A.   During the year, yes. 
 
          5          Q.   Do you look back over some period of 
 
          6   time?  For example, you've been preparing this report 
 
          7   that we're talking about here for many years, 
 
          8   correct -- 
 
          9          A.   Correct. 
 
         10          Q.   -- this billable cost summary?  And do 
 
         11   you take the billable cost summary and say for 2010 
 
         12   here's what the billable cost summary was, the 
 
         13   budgeted amount, and here's the actual amount for 
 
         14   that period of time? 
 
         15          A.   Yes. 
 
         16          Q.   Okay.  And do you have a report that 
 
         17   shows the history of that? 
 
         18          A.   We have individual annual reports that 
 
         19   reconcile actual costs to budgeted costs for each 
 
         20   year, yes. 
 
         21          Q.   You did not provide those to -- in the 
 
         22   discovery in this case. 
 
         23          A.   No. 
 
         24          Q.   Okay.  Are you familiar with the 
 
         25   information that OCC requested in the subpoena that 
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          1   was issued? 
 
          2          A.   Somewhat familiar, yes. 
 
          3          Q.   You reviewed it? 
 
          4          A.   Yes. 
 
          5          Q.   Now, looking at the annual report, is 
 
          6   there a correspondence between the manner in which 
 
          7   page 34 of the annual report, the numbers are shown 
 
          8   on page 34 of the annual report, and the way in which 
 
          9   the numbers are shown on the pink page, operating 
 
         10   budget, billable cost summary, that I earlier -- that 
 
         11   I provided you?  Could one determine one from the 
 
         12   other or not? 
 
         13          A.   Of course what's in the annual report are 
 
         14   actual numbers and what's on the forecasts are 
 
         15   forecasted numbers, so they are different. 
 
         16          Q.   Okay.  Well, let's look at the annual 
 
         17   report for a minute.  The amounts that are shown 
 
         18   under demand charges on the pink paper, not the 
 
         19   amounts, but the items, are they reflected under a 
 
         20   particular line item in the annual report?  Would you 
 
         21   know? 
 
         22          A.   For demand? 
 
         23          Q.   Yeah. 
 
         24          A.   Yes.  The demand costs include operating 
 
         25   expenses and taxes and payroll. 
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          1          Q.   Anything else included under demand? 
 
          2          A.   There are things that are on the 
 
          3   forecasts that are not on the five-year comparison 
 
          4   page. 
 
          5          Q.   What items would those be? 
 
          6          A.   Well, capital improvements, return on 
 
          7   equity. 
 
          8          Q.   Return on equity is shown on -- 
 
          9          A.   Projected ROE costs. 
 
         10          Q.   Are you talking about the annual report 
 
         11   has projected ROE costs? 
 
         12          A.   No, no, no.  I'm talking about the -- 
 
         13          Q.   The billable cost summary? 
 
         14          A.   Billable cost. 
 
         15          Q.   Okay.  Is that under projected dividend 
 
         16   or is that something else? 
 
         17          A.   Yeah, it would be under dividend. 
 
         18          Q.   Okay.  So other than the dividend and the 
 
         19   capital improvements, would there be any other items 
 
         20   that would be shown as demand charges -- strike that. 
 
         21               Other than capital improvements, would 
 
         22   there be any items shown on the billable cost summary 
 
         23   as demand charge that is not reflected under 
 
         24   operating expenses, taxes, and payroll? 
 
         25          A.   Not that I can recall. 
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          1          Q.   Okay.  When you're referring to projected 
 
          2   annual capital improvement costs, you're talking 
 
          3   about all the financing issuances, too, correct? 
 
          4          A.   Yes. 
 
          5          Q.   Would you agree with me that under demand 
 
          6   charge, on the billable cost summary ICPA Component B 
 
          7   would be equivalent to the operating expenses? 
 
          8          A.   It would be a part of it, yes. 
 
          9          Q.   And ICPA Component C would be the taxes? 
 
         10          A.   Yes. 
 
         11          Q.   And ICPA Component D would be -- would 
 
         12   not be reflected on the annual report, correct? 
 
         13          A.   Correct. 
 
         14          Q.   Would ICPA Component E be included in the 
 
         15   annual report as operating expenses? 
 
         16          A.   I believe so. 
 
         17          Q.   And ICPA Component F, decommissioning and 
 
         18   demolition obligation, would that be reflected in the 
 
         19   annual report as operating expenses? 
 
         20          A.   I believe it would be as well. 
 
         21          Q.   Okay.  And in terms of cost of fuel 
 
         22   consumed, which is shown on the annual report, would 
 
         23   that be equivalent to the cost of coal under the 
 
         24   energy charges on the billable cost summary? 
 
         25          A.   Yes. 
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          1          Q.   On the billable cost summary, the items, 
 
          2   projected allowance cost, and projected other-fuel 
 
          3   related costs, would that also be included in cost of 
 
          4   fuel consumed on the annual report for actual costs 
 
          5   incurred or would that be somewhere else on the 
 
          6   annual report? 
 
          7          A.   I am not sure.  They may be up in the 
 
          8   demand charge, those items, allowances and other 
 
          9   fuel-related costs may be up in demand charges. 
 
         10          Q.   And transmission charges shown on the 
 
         11   billable cost summary would be included in operating 
 
         12   expenses, ICPA -- which is an ICPA component? 
 
         13          A.   Sorry.  What was the question? 
 
         14          Q.   Yes.  Would the transmission charge -- 
 
         15          A.   Oh.  Would the transmission charge be 
 
         16   part of the -- 
 
         17          Q.   Part of the operating expenses -- 
 
         18          A.   Yes. 
 
         19          Q.   -- on the annual report. 
 
         20          A.   Yes. 
 
         21          Q.   Okay.  And why is the dividend not shown 
 
         22   on the OVEC performance?  Is there any particular 
 
         23   reason? 
 
         24          A.   This is just supposed to be a summary of 
 
         25   some of the financial, the important financial 
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          1   information.  It's not necessarily something we put 
 
          2   on there that we thought was important enough to put 
 
          3   on this page. 
 
          4          Q.   Okay.  But the dividend is shown 
 
          5   elsewhere on the annual report; is that correct? 
 
          6          A.   Yes.  Yes. 
 
          7          Q.   Would you consider questions generally 
 
          8   regarding the change in the budget for postretirement 
 
          9   obligations to be confidential? 
 
         10          A.   Yes. 
 
         11          Q.   Okay.  I'll hold those questions for 
 
         12   later. 
 
         13               Would you agree with me that actual 
 
         14   operating expenses increased from 2009 to 2013 under 
 
         15   the terms as shown on the annual report? 
 
         16          A.   Yes, they did. 
 
         17          Q.   And payroll also increased during that 
 
         18   time frame? 
 
         19          A.   Yes, it did. 
 
         20          Q.   Is depreciation expense included on the 
 
         21   annual report as part of operating expenses? 
 
         22          A.   Depreciation expense is tied to the 
 
         23   amortization of the debt. 
 
         24          Q.   But is it included in the line "Operating 
 
         25   Expenses" on page 34 or is it included on some other 
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          1   line? 
 
          2          A.   Depreciation expense would be in 
 
          3   operating expenses. 
 
          4          Q.   On the billable cost summary is a 
 
          5   projected dividend subtracted or added to total 
 
          6   projected power production costs? 
 
          7          A.   It is subtracted. 
 
          8          Q.   Can you tell me what the reason is for 
 
          9   that? 
 
         10          A.   We're trying to show what the total cost 
 
         11   of our power is to our -- under the Inter-Company 
 
         12   Power Agreement, and the dividend is a return of 
 
         13   funds. 
 
         14          Q.   So you're trying to show the cost of 
 
         15   operating OVEC excluding the dividend is what you're 
 
         16   saying. 
 
         17          A.   Yes. 
 
         18          Q.   Would you agree with me that, as a 
 
         19   general proposition, the operating expenses are going 
 
         20   to vary to some extent with the level of generation? 
 
         21          A.   Yes. 
 
         22          Q.   And the particular operating expenses, 
 
         23   can you identify which operating expenses generally 
 
         24   are going to vary?  Would that be mostly maintenance? 
 
         25   The more power you produce, the more maintenance you 
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          1   generally incur? 
 
          2          A.   Yes. 
 
          3          Q.   Are there other expenses that vary due to 
 
          4   increased generation? 
 
          5          A.   In the demand charge? 
 
          6          Q.   Yes, in the demand charge. 
 
          7          A.   No. 
 
          8          Q.   And by saying "the demand charge" you're 
 
          9   saying, well, yeah, the cost of fuel is going to 
 
         10   change. 
 
         11          A.   Yes. 
 
         12          Q.   When you produce more energy, you're 
 
         13   going to need more coal. 
 
         14          A.   Yes. 
 
         15          Q.   Okay.  And would you agree generally with 
 
         16   me that the lower OVEC's marginal cost of production 
 
         17   as compared to the marginal cost of production in 
 
         18   PJM, the more OVEC will generally dispatch. 
 
         19          A.   I think that is what we benchmark 
 
         20   against, but, again, there are contributing factors, 
 
         21   such as internal use of power by some of the 
 
         22   sponsoring companies and the fact that not all the 
 
         23   sponsoring companies are in PJM, may play a factor 
 
         24   into that. 
 
         25          Q.   It "may play a factor," is that because 
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          1   of the internal use that some sponsoring companies 
 
          2   make of the OVEC generation regardless of PJM 
 
          3   production? 
 
          4          A.   Yes. 
 
          5          Q.   And you'd agree with me that the two 
 
          6   plants that OVEC operates have different marginal 
 
          7   costs of production, generally speaking. 
 
          8          A.   Yes. 
 
          9          Q.   Which is the more expensive, generally, 
 
         10   to operate? 
 
         11               MR. BERGER:  If that's confidential, just 
 
         12   let me know. 
 
         13               MR. CHISLING:  I'm not sure if it's 
 
         14   confidential, so I'd rather leave that for the 
 
         15   confidential portion.  If it's not, we'll mark it so. 
 
         16          Q.   Would you agree with me that except for 
 
         17   generation that's provided to sponsoring companies 
 
         18   for their internal use, that, as a general rule, OVEC 
 
         19   will not dispatch unless it recovers more than at 
 
         20   least its marginal cost of production. 
 
         21          A.   Could you repeat that question? 
 
         22               MR. BERGER:  Could you reread the 
 
         23   question? 
 
         24               (Record read.) 
 
         25          A.   I don't know that OVEC can make that 
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          1   determination.  That's -- we make the power available 
 
          2   and the sponsoring companies take it.  I think that's 
 
          3   a good assumption, but whether it's fact, I don't 
 
          4   know that we can say that. 
 
          5          Q.   So the sponsoring companies make that 
 
          6   decision.  OVEC does not make the decision whether to 
 
          7   dispatch.  The sponsoring company says we want you to 
 
          8   dispatch, they make the decision whether it's 
 
          9   economic or not; is that correct? 
 
         10          A.   That's correct. 
 
         11          Q.   Would you agree with me that the marginal 
 
         12   cost of production generally is composed of the cost 
 
         13   of coal and other fuel-related costs as shown under 
 
         14   the energy charge? 
 
         15          A.   Yes. 
 
         16          Q.   And when a sponsoring company says we 
 
         17   want you to dispatch so much energy or however they 
 
         18   do that at a particular time, does OVEC advise them 
 
         19   of the marginal cost at that point in time or is 
 
         20   there a general OVEC marginal cost that they assume? 
 
         21          A.   OVEC makes available the best estimate 
 
         22   for what the marginal cost is going to be on a 
 
         23   monthly basis, but, based on the terms of the 
 
         24   Inter-Company Power Agreement, the marginal cost 
 
         25   can't be calculated until the end of the month. 
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          1          Q.   So the sponsoring companies are doing a 
 
          2   little guesstimation when they say "dispatch this," 
 
          3   as to what they're going to end up paying for that 
 
          4   production; is that correct? 
 
          5          A.   OVEC gives an indication of our best 
 
          6   estimate, but, yes, they're making an assumption. 
 
          7          Q.   Are there any other components, other 
 
          8   than the cost of fuel and other fuel-related costs 
 
          9   under the energy charge that would make up the 
 
         10   marginal cost of production? 
 
         11          A.   No. 
 
         12          Q.   Okay.  Looking at the annual report under 
 
         13   the line where it says "Unit Cost of Fuel Burned." 
 
         14   Would you agree with me that there's been 
 
         15   approximately a 32 percent increase in the marginal 
 
         16   cost of production in OVEC from 2009 to 2013? 
 
         17          A.   I would agree that there's been an 
 
         18   increase.  I don't know that it's 32 percent.  I'll 
 
         19   take your word for it. 
 
         20          Q.   Okay. 
 
         21               MR. BERGER:  We've been going for a 
 
         22   while.  Can we take a five-minute break? 
 
         23               MR. CHISLING:  That'd be great. 
 
         24               (Recess taken.) 
 
         25               MR. BERGER:  Resuming with the 
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          1   deposition, Mr. Brodt.  I just have a few more 
 
          2   questions on the public record. 
 
          3          Q.   (By Mr. Berger) Can you just remind me 
 
          4   when was the OVEC -- when were the OVEC generation 
 
          5   plants put into service initially? 
 
          6          A.   The OVEC units went into service in and 
 
          7   around 1956. 
 
          8          Q.   And what was the original life 
 
          9   expectancy, if you know, of these plants? 
 
         10          A.   I am not sure.  I was not at OVEC at that 
 
         11   point in time. 
 
         12          Q.   Do you know whether the life expectancy 
 
         13   of the plants has been extended due to upgrades since 
 
         14   they were initially constructed? 
 
         15          A.   I think the major maintenance that's been 
 
         16   done at OVEC on the plants has enhanced the life of 
 
         17   the units.  I don't recall there ever being a 
 
         18   retirement date of those units. 
 
         19          Q.   And the units are currently intended to 
 
         20   operate through the term of the current ICPA, through 
 
         21   2040? 
 
         22          A.   Yes. 
 
         23          Q.   And the company has recently invested 
 
         24   substantial sums of money in various improvements for 
 
         25   environmental purposes; is that right? 
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          1          A.   That is correct. 
 
          2          Q.   Now, referring again to page 34 of the 
 
          3   annual report, there's a substantial difference in 
 
          4   the average price paid by DOE and the average price 
 
          5   paid by the sponsors.  Would you agree with that?  At 
 
          6   least since 2011 and it's been getting larger since 
 
          7   then. 
 
          8          A.   Yes. 
 
          9          Q.   Can you tell me what, in your opinion, 
 
         10   has driven that increasing differential in price? 
 
         11          A.   Well, I can't -- first of all, I can't 
 
         12   speak to the DOE price; I'm not involved in that 
 
         13   process.  It is a limited, short-term -- as I 
 
         14   understand it, it's a limited, short-term arrangement 
 
         15   that we arrange with third parties for the DOE.  So 
 
         16   it's not the same cost profile that a base-loaded 
 
         17   unit might have. 
 
         18               With regard to OVEC's price, it has been 
 
         19   escalating because of the drop in the use factor in 
 
         20   2012 and 2013. 
 
         21          Q.   Okay.  And is the projected use factor 
 
         22   confidential information, I take it? 
 
         23          A.   Yes. 
 
         24          Q.   Okay.  And do you know whether under the 
 
         25   terms of the ICPA that the -- that OVEC sponsoring 
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          1   companies could vote to retire the facilities prior 
 
          2   to the 2040 end of the ICPA agreement? 
 
          3          A.   I believe that they can terminate the 
 
          4   agreement. 
 
          5          Q.   Do you know whether or not it would have 
 
          6   to be terminated under -- through unanimous consent 
 
          7   or would that be through a majority? 
 
          8          A.   Matters related to the Inter-Company 
 
          9   Power Agreement actually require 100 percent approval 
 
         10   of the sponsoring companies. 
 
         11          Q.   So a majority interest cannot shut down 
 
         12   the facilities; is that correct? 
 
         13          A.   That's my opinion, yes. 
 
         14               MR. BERGER:  That's all I have on the 
 
         15   public record.  Thank you very much, Mr. Brodt. 
 
         16                           - - - 
 
         17                     CROSS-EXAMINATION 
 
         18   By Mr. Pritchard: 
 
         19          Q.   Good afternoon.  My name is Matt 
 
         20   Pritchard.  I represent the Industrial Energy Users 
 
         21   of Ohio.  I have a couple questions to clean up some 
 
         22   questions I had regarding the transfers that you were 
 
         23   discussing with Mr. Berger that were approved. 
 
         24               During some of the questions and answers 
 
         25   there's references to FirstEnergy and to FirstEnergy 
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          1   Solutions.  Was the most recent transfer of an OVEC 
 
          2   interest, was the transferring party FirstEnergy or 
 
          3   FirstEnergy Solutions? 
 
          4          A.   Actually, I think the transferring party 
 
          5   was FirstEnergy Generation Corporation. 
 
          6          Q.   Okay.  And prior to that, the interests 
 
          7   that FirstEnergy Generation Company had were 
 
          8   transferred from FirstEnergy, the electric 
 
          9   distribution utility in Ohio, to FirstEnergy 
 
         10   Generation; is that correct? 
 
         11          A.   Yes. 
 
         12          Q.   And the recent transfer involving 
 
         13   FirstEnergy Generating Company, the transfer was 
 
         14   FirstEnergy Generating Company to Buckeye and to 
 
         15   Wolverine; is that correct? 
 
         16          A.   That's my recollection, yes. 
 
         17          Q.   And that transfer, is it correct that 
 
         18   that transfer occurred in 2014? 
 
         19          A.   No.  Those transfers were much earlier in 
 
         20   2000 -- I'm thinking after 2003.  I'm not sure of the 
 
         21   exact dates. 
 
         22          Q.   And what is the most recent transfer 
 
         23   involving an OVEC interest that was approved? 
 
         24          A.   Well, that was approved?  Was approved by 
 
         25   who? 
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          1          Q.   Under the ICPA.  So I'm not talking about 
 
          2   proposals that were made but ultimately rejected for 
 
          3   one reason or another, but actual transfers of 
 
          4   interests that went through. 
 
          5          A.   I think the transfer to Wolverine would 
 
          6   have been the most recent. 
 
          7          Q.   And that was the one that occurred -- 
 
          8          A.   That was approved. 
 
          9          Q.   -- around the 2003-2004 kind of time 
 
         10   frame? 
 
         11          A.   It was later than that.  I just can't 
 
         12   remember the time frame. 
 
         13          Q.   But not in the last year or two? 
 
         14          A.   No, not in the last year or two. 
 
         15          Q.   The document that OCC's counsel had 
 
         16   marked as Exhibit 2, I believe it's titled the annual 
 
         17   report for 2013.  Is the document that was marked as 
 
         18   OCC Exhibit 2 a complete copy or is that an excerpt 
 
         19   of the annual report? 
 
         20          A.   It appears to be a complete copy. 
 
         21          Q.   And this 2013 annual report would have 
 
         22   been made at or near the time of 2013, correct? 
 
         23          A.   The annual report was issued about 
 
         24   June 2014. 
 
         25          Q.   And the person that prepared this report, 
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          1   would they be a person knowledgeable of the 
 
          2   information that's contained in this report? 
 
          3          A.   Yes. 
 
          4          Q.   And the information that is contained in 
 
          5   this annual report is kept in the regular course of 
 
          6   OVEC's business, correct? 
 
          7          A.   Correct. 
 
          8          Q.   And these annual reports, I assume that 
 
          9   they're made annually? 
 
         10          A.   That's correct. 
 
         11               MR. PRITCHARD:  I'd like to have another 
 
         12   document marked as IEU-Ohio Exhibit 1. 
 
         13               (EXHIBIT MARKED FOR IDENTIFICATION.) 
 
         14          Q.   Do you have in front of you what has been 
 
         15   marked as IEU-Ohio Exhibit 1? 
 
         16          A.   Yes, I do. 
 
         17          Q.   For identification purposes, this 
 
         18   document is titled "Annual Report - 2012, Ohio Valley 
 
         19   Electric Corporation and subsidiary Indiana-Kentucky 
 
         20   Electric Corporation."  Is this document OVEC's 2012 
 
         21   annual report? 
 
         22          A.   Yes, it is. 
 
         23          Q.   And this report would have been made at 
 
         24   or near the time shortly after 2012? 
 
         25          A.   Yes. 
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          1          Q.   And the information -- or, this report 
 
          2   would have been prepared by someone who is 
 
          3   knowledgeable of the information contained in the 
 
          4   report? 
 
          5          A.   Yes. 
 
          6          Q.   And the information that's reflected in 
 
          7   this report is maintained in OVEC's regular course of 
 
          8   business? 
 
          9          A.   Yes. 
 
         10          Q.   And it's regular practice to make this 
 
         11   report? 
 
         12          A.   Yes. 
 
         13               MR. PRITCHARD:  I'd like to have a 
 
         14   document marked as IEU-Ohio Exhibit 2. 
 
         15               (EXHIBIT MARKED FOR IDENTIFICATION.) 
 
         16          Q.   Do you have in front of you what's been 
 
         17   marked as IEU-Ohio Exhibit 2? 
 
         18          A.   Yes, I do. 
 
         19          Q.   And for identification purposes this 
 
         20   document is titled "Ohio Valley Electric Corporation 
 
         21   and Subsidiary Company Consolidated Financial 
 
         22   Statements as of and for the Years Ended December 31, 
 
         23   2013 and 2012, and Independent Auditors' Report." 
 
         24   Does this appear to be the consolidated financial 
 
         25   statements prepared by OVEC for the years identified? 
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          1          A.   Yes, it does appear to be. 
 
          2          Q.   And was this report made at or near the 
 
          3   time of 2012 and 2013? 
 
          4          A.   Yes. 
 
          5          Q.   And was the report prepared by someone 
 
          6   with knowledge of the information contained in the 
 
          7   report? 
 
          8          A.   Yes. 
 
          9          Q.   And the information that's reflected in 
 
         10   this document is information that's kept in the 
 
         11   regular course of OVEC's business? 
 
         12          A.   Yes. 
 
         13          Q.   And is it regular practice to produce 
 
         14   this report? 
 
         15          A.   Yes. 
 
         16               MR. PRITCHARD:  I'd like to mark an 
 
         17   exhibit as IEU-Ohio Exhibit 3. 
 
         18               (EXHIBIT MARKED FOR IDENTIFICATION.) 
 
         19          Q.   Do you have in front of you what has been 
 
         20   marked as IEU-Ohio Exhibit 3? 
 
         21          A.   Yes, I do. 
 
         22          Q.   And does this document appear to be 
 
         23   OVEC's 2012 FERC Form 1? 
 
         24          A.   Yes. 
 
         25          Q.   And was this document made at or near the 
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          1   time of 2012? 
 
          2          A.   It was made in 2013. 
 
          3          Q.   And was this report prepared by a person 
 
          4   with knowledge of the information contained in the 
 
          5   report? 
 
          6          A.   Yes. 
 
          7          Q.   And is the information contained in this 
 
          8   report kept in the ordinary course of OVEC's business 
 
          9   activity? 
 
         10          A.   Yes. 
 
         11          Q.   Is it regular practice to make this 
 
         12   report? 
 
         13          A.   Yes. 
 
         14          Q.   One final document for you. 
 
         15               MR. PRITCHARD:  I'd like to mark this 
 
         16   document as IEU-Ohio Exhibit 4. 
 
         17               (EXHIBIT MARKED FOR IDENTIFICATION.) 
 
         18          Q.   Do you have in front of you what's been 
 
         19   marked as IEU-Ohio Exhibit 4? 
 
         20          A.   Yes, I do. 
 
         21          Q.   Does this appear to be OVEC's 2013 FERC 
 
         22   Form 1? 
 
         23          A.   Yes, it does. 
 
         24          Q.   Was this document -- or, sorry.  Was this 
 
         25   report made at or near the time of 2013? 
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          1          A.   It was made in 2014. 
 
          2          Q.   Was this report made by someone with 
 
          3   knowledge of the information contained in the report? 
 
          4          A.   Yes, it was. 
 
          5          Q.   And the information that's reflected in 
 
          6   this report, is it maintained in the regular course 
 
          7   of OVEC's business? 
 
          8          A.   Yes. 
 
          9          Q.   Is it regular practice to make this 
 
         10   report? 
 
         11          A.   Yes. 
 
         12               MR. PRITCHARD:  Those are all the 
 
         13   questions I have.  Thank you. 
 
         14                           - - - 
 
         15                     CROSS-EXAMINATION 
 
         16   By Mr. Oliker: 
 
         17          Q.   Good afternoon, Mr. Brodt.  My name is 
 
         18   Joe Oliker.  I represent IGS Energy.  I just have a 
 
         19   few questions. 
 
         20          A.   Okay. 
 
         21          Q.   I will try not to repeat anything, but I 
 
         22   apologize if I plow the same ground. 
 
         23               There was some discussions earlier about 
 
         24   projections of sales and megawatt output for the OVEC 
 
         25   plants.  Do you remember that discussion? 
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          1          A.   Yes. 
 
          2          Q.   How often does OVEC adjust its forecasts? 
 
          3          A.   We look at our forecasts every month. 
 
          4          Q.   Do you remember the most -- the date of 
 
          5   the most recent forecast? 
 
          6          A.   I do not.  It would have been the prior 
 
          7   month. 
 
          8          Q.   So likely either the end of June or the 
 
          9   -- or, sorry, the end of July or the end of August? 
 
         10          A.   Yes. 
 
         11          Q.   Regarding some questions that you were 
 
         12   asked regarding transfer from FirstEnergy to 
 
         13   FirstEnergy Generation to Wolverine and Buckeye. 
 
         14   Just a few questions on that.  I think you said the 
 
         15   most recent transfer involved FirstEnergy Generation 
 
         16   Corp. to Wolverine; is that correct? 
 
         17          A.   The most recent transfer was FirstEnergy 
 
         18   Generation Corporation to FirstEnergy Solutions. 
 
         19          Q.   When did that occur? 
 
         20          A.   2014.  Early 2014. 
 
         21          Q.   Okay.  And the most recent prior to that, 
 
         22   which transfer was that? 
 
         23          A.   FirstEnergy to Wolverine. 
 
         24          Q.   Is that FirstEnergy Generation to 
 
         25   Wolverine? 
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          1          A.   No.  It was FirstEnergy -- 
 
          2          Q.   The electric distribution utility? 
 
          3          A.   Yes. 
 
          4          Q.   Prior to that, could you describe that 
 
          5   transfer? 
 
          6          A.   Prior to that, it would have been 
 
          7   FirstEnergy to Buckeye Power. 
 
          8          Q.   And when you say "FirstEnergy," do you 
 
          9   mean FirstEnergy the distribution utility or 
 
         10   FirstEnergy Generation? 
 
         11          A.   Actually, I think it was Allegheny Power 
 
         12   which is now part of FirstEnergy to Buckeye Power was 
 
         13   the transaction. 
 
         14          Q.   Okay.  Thank you. 
 
         15               Now, the transfer -- let me take a step 
 
         16   back. 
 
         17               Were all of these transfers executed 
 
         18   through a right of first refusal? 
 
         19          A.   My recollection was only the Wolverine 
 
         20   and the Buckeye Power transfers were right of first 
 
         21   refusal. 
 
         22          Q.   Okay.  And is it your understanding when 
 
         23   a transfer occurs through a right of first refusal, 
 
         24   if the transferee that's identified has a sufficient 
 
         25   credit rating, you do not need the approval of the 
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          1   other sponsoring companies? 
 
          2          A.   That's correct. 
 
          3          Q.   So let me ask you a hypothetical. 
 
          4   Assuming Duke Energy Ohio brought a proposal to the 
 
          5   board -- or, to the other sponsoring companies that 
 
          6   it wanted to transfer its interest in OVEC to a third 
 
          7   party and that third party had a sufficient credit 
 
          8   rating, no other party could stop Duke from 
 
          9   transferring its interest. 
 
         10          A.   That's correct. 
 
         11               MS. SPILLER:  I'm going to object to the 
 
         12   form, the hypothetical, and the relevance. 
 
         13          Q.   You may answer. 
 
         14          A.   That's correct. 
 
         15          Q.   Thank you. 
 
         16               Now, just a few questions about the 
 
         17   generating plants.  We talked about Clifty Creek and 
 
         18   Kyger Creek; is that correct? 
 
         19          A.   That's correct. 
 
         20          Q.   And would you agree that Clifty Creek is 
 
         21   located in Indiana? 
 
         22          A.   Yes, it is. 
 
         23          Q.   And would you agree it's located in 
 
         24   Indiana that is actually a part of Indiana that's 
 
         25   actually in MISO? 
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          1          A.   That's correct. 
 
          2          Q.   Earlier you mentioned that some of the 
 
          3   sponsoring companies are actually located in MISO, 
 
          4   correct? 
 
          5          A.   Yes. 
 
          6          Q.   And would you agree that some of the 
 
          7   power from Clifty Creek is sometimes dispatched into 
 
          8   MISO? 
 
          9          A.   I expect that that's probably true.  I do 
 
         10   not know that to be a fact. 
 
         11          Q.   And if you don't know the answer, that's 
 
         12   fine, but at any given time can the power from Clifty 
 
         13   Creek be dispatched into MISO and PJM at the same 
 
         14   time? 
 
         15          A.   Again, the sponsors make decisions about 
 
         16   where they sell the power then.  All we do is sell 
 
         17   the power to the sponsoring companies. 
 
         18          Q.   Okay.  You indicated that sometimes -- 
 
         19   scratch that.  Sorry. 
 
         20               On a day-to-day basis, who determines 
 
         21   whether or not the OVEC generating plants operate? 
 
         22          A.   On a day-to-day basis, OVEC receives 
 
         23   requests from the sponsoring companies to schedule 
 
         24   power.  And, as a result of those requests, OVEC 
 
         25   determines which units will be run and how much, how 
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          1   much we will generate. 
 
          2          Q.   The determination to run the plants, 
 
          3   though, a coal plant isn't really nimble where Duke 
 
          4   could say I don't want to run today, so you're not 
 
          5   going to use my portion of its output.  The plant is 
 
          6   either on or it's off, right? 
 
          7               MS. SPILLER:  Can you read that question 
 
          8   back? 
 
          9               (Record read.) 
 
         10               MS. SPILLER:  I'm going to object to the 
 
         11   form. 
 
         12          Q.   If you understand what I'm saying, you 
 
         13   can correct my question, try to make sense out of it; 
 
         14   if not, I can try to restate it. 
 
         15          A.   When OVEC takes requests for scheduled 
 
         16   power, they schedule the power based on the requests. 
 
         17   If someone does not request power, they offer it up 
 
         18   to the other sponsoring companies, which they can 
 
         19   take power in place of those that haven't requested 
 
         20   power, and a schedule is put together based on that. 
 
         21          Q.   And that process occurs every day. 
 
         22          A.   Yes. 
 
         23          Q.   Okay.  Are you familiar with the term 
 
         24   "pseudo tie"? 
 
         25          A.   Vaguely. 
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          1          Q.   Do you know whether Clifty Creek is 
 
          2   pseudo tied to PJM Interconnection? 
 
          3          A.   I do not. 
 
          4          Q.   Are you familiar with the PJM capacity 
 
          5   market? 
 
          6          A.   Somewhat. 
 
          7          Q.   Are you familiar with the rules for the 
 
          8   PJM capacity market with respect to external 
 
          9   resources? 
 
         10          A.   No, I'm not. 
 
         11          Q.   I apologize if I just asked this and I 
 
         12   forgot, but is Clifty Creek pseudo tied to PJM? 
 
         13          A.   I think you did ask it, but I still don't 
 
         14   know. 
 
         15               (Laughter.) 
 
         16          Q.   I thought I did. 
 
         17               Are you aware whether Clifty Creek has a 
 
         18   firm transmission path to PJM Interconnection?  If 
 
         19   you know. 
 
         20          A.   I do not know. 
 
         21               MR. OLIKER:  I think my remaining 
 
         22   questions are confidential.  Thank you very much, 
 
         23   Mr. Brodt. 
 
         24                           - - - 
 
         25 
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          1                     CROSS-EXAMINATION 
 
          2   By Mr. Allwein: 
 
          3          Q.   I do have just a couple questions based 
 
          4   on something that Mr. Berger asked you.  Good 
 
          5   afternoon.  My name is Chris Allwein and I'm here 
 
          6   today representing The Sierra Club. 
 
          7               A little bit ago, OCC's counsel asked you 
 
          8   two questions regarding whether maintenance has 
 
          9   extended the life of the two units.  Do you recall 
 
         10   that line of questioning? 
 
         11          A.   Vaguely, yes. 
 
         12          Q.   Okay.  And one of the questions was, I'll 
 
         13   characterize the question, I didn't write it down 
 
         14   exactly, but I believe Mr. Berger asked you if you 
 
         15   have invested substantial sums of money for 
 
         16   environmental improvements and you agreed.  Do you 
 
         17   recall that? 
 
         18          A.   Yes. 
 
         19          Q.   Are those environmental improvements to 
 
         20   both the Clifty Creek and Kyger Creek? 
 
         21          A.   Yes, they are. 
 
         22          Q.   And what is the time period that you're 
 
         23   referring to here in terms of your investment? 
 
         24          A.   The time period for the environmental 
 
         25   investments is that the question? 
 
 
 
              ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 



 
 
 
 
                                                                69 
          1          Q.   Yes, sir. 
 
          2          A.   We've put substantial environmental 
 
          3   investments into the plants ever since I joined the 
 
          4   company.  We've added precipitators, SCRs, FGDs. 
 
          5          Q.   And for the record, I know you're using 
 
          6   acronyms there, can you spell out what those are? 
 
          7          A.   Sorry.  Selective catalytic reduction 
 
          8   equipment is SCRs.  And FGDs are -- they're 
 
          9   scrubbers. 
 
         10          Q.   And so, you're saying that the time 
 
         11   period that you're referring to in terms of 
 
         12   substantial sums of money for environmental 
 
         13   improvements, you're saying that time period goes all 
 
         14   the way back to when you started with the company? 
 
         15          A.   The precipitators were added in the 
 
         16   1980s.  Yes. 
 
         17          Q.   When were the scrubbers added? 
 
         18          A.   They were just completed last year, 2013. 
 
         19          Q.   Is that for both plants? 
 
         20          A.   Yes. 
 
         21          Q.   And how about the -- 
 
         22          A.   SCRs? 
 
         23          Q.   Yes. 
 
         24          A.   They were 2005, 2006, something like 
 
         25   that. 
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          1          Q.   And can you detail the cost for each of 
 
          2   those items for each of the plants? 
 
          3          A.   Not off the top of my head. 
 
          4          Q.   Let me ask you about the -- I'll come 
 
          5   back to that in a second. 
 
          6               Let me ask you about the billable cost 
 
          7   summary that OCC showed you this morning.  It's the 
 
          8   pink paper. 
 
          9          A.   Yes. 
 
         10          Q.   Does your forecasting, does it include 
 
         11   future environmental improvements? 
 
         12          A.   Yes. 
 
         13          Q.   And can you tell me what those future 
 
         14   environmental improvements are? 
 
         15          A.   We have some improvements for coal 
 
         16   combustion residuals that are planned for the future 
 
         17   and some controls associated with Section 316(b) 
 
         18   compliance. 
 
         19          Q.   And for the record can you say what 
 
         20   Section 316(b) compliance means? 
 
         21          A.   My understanding it has to do with the 
 
         22   intakes, water intakes, at both facilities. 
 
         23          Q.   And do these future improvements, are 
 
         24   they meant to address the proposed carbon rules 
 
         25   recently put out by the Federal Environmental 
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          1   Protection Agency? 
 
          2          A.   No. 
 
          3          Q.   And in your opinion are you going to need 
 
          4   to make additional improvements to these plants in 
 
          5   order to comply with the proposed carbon rules 
 
          6   recently put out by the Federal Environmental 
 
          7   Protection Agency? 
 
          8          A.   From my understanding I think that's 
 
          9   unknown at this point. 
 
         10          Q.   Okay.  And one more question on the 
 
         11   billable cost summary, that those projections on the 
 
         12   billable cost summary do not reflect any proposed 
 
         13   potential or future compliance with the Federal EPA's 
 
         14   proposed carbon rules; is that correct? 
 
         15          A.   That's correct. 
 
         16          Q.   So if there were anything additional that 
 
         17   you needed to do in order to comply with the Federal 
 
         18   EPA proposed carbon rules, those expenses would be in 
 
         19   addition to what is in this particular billable cost 
 
         20   summary; is that correct? 
 
         21          A.   That's correct. 
 
         22          Q.   And besides -- or, excuse me, in addition 
 
         23   to the precipitators, the scrubbers, and the SCRs, 
 
         24   are there any other environmental improvements that 
 
         25   you're aware of that have occurred? 
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          1          A.   I'm sure there are other environmental 
 
          2   improvements, but those are the major dollar 
 
          3   cost-type -- 
 
          4          Q.   Okay.  And when you -- 
 
          5          A.   -- improvements. 
 
          6          Q.   Okay.  Thank you.  Sorry.  I didn't mean 
 
          7   to interrupt you.  Were you finished? 
 
          8          A.   Yes. 
 
          9          Q.   Sorry about that. 
 
         10               Can you tell me what the costs of the 
 
         11   scrubbers were for each plant in 2013? 
 
         12          A.   The final cost for both plants was 
 
         13   approximately $1.3 billion. 
 
         14          Q.   And can you tell me what the cost of the 
 
         15   SCRs were for each plant in 2005, 2006, I believe you 
 
         16   said. 
 
         17          A.   If I remember correctly, I think it was 
 
         18   around $365 million. 
 
         19          Q.   Is that for both plants? 
 
         20          A.   Both plants.  I don't know the breakdown. 
 
         21          Q.   So $365 million total; is that correct? 
 
         22          A.   Yes. 
 
         23          Q.   And have those costs, the $1.3 billion 
 
         24   for the scrubbers and the $365 million, have those 
 
         25   amounts been collected by the company? 
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          1          A.   Those amounts are being collected by the 
 
          2   company through the financing, through the debt 
 
          3   obligations. 
 
          4          Q.   Okay.  Is that reflected in this billable 
 
          5   cost summary? 
 
          6          A.   Yes, it is. 
 
          7          Q.   And how far forward does that -- does the 
 
          8   collection of those expenses run into the future on 
 
          9   this summary? 
 
         10          A.   It runs through June 30th, 2040, some of 
 
         11   it. 
 
         12               MR. ALLWEIN:  I have no further 
 
         13   questions.  Thank you, Mr. Brodt. 
 
         14                           - - - 
 
         15                     CROSS-EXAMINATION 
 
         16   By Ms. Bojko: 
 
         17          Q.   Good afternoon, sir.  My name is Kim 
 
         18   Bojko.  I represent the Ohio Manufacturers' 
 
         19   Association.  Following up on a question that 
 
         20   Mr. Allwein just asked you regarding, I thought you 
 
         21   answered, when he asked you whether the billable cost 
 
         22   summary included future environmental improvements, 
 
         23   you responded "yes" to coal combustion residuals; is 
 
         24   that right? 
 
         25          A.   Yes. 
 
 
 
              ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 



 
 
 
 
                                                                74 
          1          Q.   But if you look at the bottom of the 
 
          2   document, the 11/26/12 version, the "Critical 
 
          3   Assumptions" at the bottom -- 
 
          4          A.   Yes. 
 
          5          Q.   -- it specifically says "future projects 
 
          6   related -- 
 
          7               MR. CHISLING:  Objection.  We might not 
 
          8   want to talk about the substance of the confidential 
 
          9   document in the nonconfidential portion of this 
 
         10   deposition. 
 
         11               MS. BOJKO:  Well, I thought he just did. 
 
         12   I'm just playing off of what he just said. 
 
         13               MR. CHISLING:  If you want to refer to 
 
         14   his testimony, that's fine. 
 
         15               MS. BOJKO:  Okay.  I don't want to put in 
 
         16   anything confidential -- 
 
         17               MR. CHISLING:  Sure. 
 
         18               MS. BOJKO:  -- but I also don't want to 
 
         19   make the record unclear from the public versus 
 
         20   confidential versions. 
 
         21          Q.   (By Ms. Bojko) It's my understanding that 
 
         22   this billable cost summary does not include certain 
 
         23   future projects, but I think you just testified that 
 
         24   it does include.  Could you clarify? 
 
         25          A.   The 2012 does not, but the 2013 does.  I 
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          1   did not make that clear.  What's excluded in 2013 
 
          2   which I mentioned -- or, what's excluded on the 2012 
 
          3   version has been included in the 2013 version. 
 
          4          Q.   I see.  Okay.  Thank you for that 
 
          5   clarification. 
 
          6               We talked about an 11/26/12 version and 
 
          7   some people today -- let's just clarify terminology, 
 
          8   this is on a paper called "Billable Cost Summary," 
 
          9   but have you also referred to this as the "budget 
 
         10   forecast"? 
 
         11          A.   I have, yes. 
 
         12          Q.   Okay.  So those are one and the same. 
 
         13          A.   Yes. 
 
         14          Q.   Okay.  We've talked about an 
 
         15   11/26/12 version and then we've discussed a 
 
         16   December 11, 2013, version.  Do you have a more 
 
         17   recent billable cost summary or budget forecast than 
 
         18   the 12/11/2013 version? 
 
         19          A.   Yes. 
 
         20          Q.   Okay.  What would the date of that be? 
 
         21          A.   We take a look at the forecasts on a 
 
         22   monthly basis so they can change on a monthly basis. 
 
         23          Q.   Okay.  And that's what you were referring 
 
         24   to as the monthly forecast. 
 
         25          A.   That's right. 
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          1          Q.   Okay.  But you did not provide the most 
 
          2   recent monthly forecast in your responses to OCC's 
 
          3   depo request? 
 
          4          A.   No. 
 
          5          Q.   The latest you would have done it was the 
 
          6   -- by the annual year; is that correct? 
 
          7          A.   Yes.  Because this is what has been 
 
          8   approved.  This is what was approved by the board. 
 
          9          Q.   Okay.  That's helpful.  Thanks. 
 
         10               So there's no other forecasts that have 
 
         11   been approved by the board. 
 
         12          A.   That's correct. 
 
         13          Q.   Okay.  I'm just going to ask you the 
 
         14   dates on the public record and then we can talk more 
 
         15   about it later, but could you turn to OVEC, it's a 
 
         16   Bates stamp of 104.  The document itself is marked 
 
         17   confidential, but I don't believe a date would be 
 
         18   confidential.  Do you know the date of this 
 
         19   presentation? 
 
         20               MR. BERGER:  104? 
 
         21               MS. BOJKO:  Yes. 
 
         22               Oh, I'm sorry.  You didn't bring these 
 
         23   documents with you. 
 
         24               THE WITNESS:  No. 
 
         25               MS. BOJKO:  Would the title be 
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          1   confidential? 
 
          2               MR. BERGER:  The whole document is 
 
          3   confidential. 
 
          4               MR. CHISLING:  Do you want to show him 
 
          5   the document? 
 
          6               MS. BOJKO:  Sure. 
 
          7               MR. BERGER:  Do you have the number 
 
          8   because I have some -- is it 104 or is it something 
 
          9   else? 
 
         10               MS. BOJKO:  Yes, 104.  Oh, you have 
 
         11   copies? 
 
         12               MR. BERGER:  Well, I think I do.  Yeah, I 
 
         13   have copies. 
 
         14               MS. BOJKO:  Thank you. 
 
         15          Q.   (By Ms. Bojko) Do you know the date of 
 
         16   this presentation given to OVEC? 
 
         17          A.   Do I know the date of this presentation? 
 
         18          Q.   Either that it was prepared or provided 
 
         19   to OVEC? 
 
         20          A.   It would have been prepared after the 
 
         21   board meeting which sought approval for the -- this 
 
         22   forecast that was dated 12/11/13, so it would have 
 
         23   been prepared shortly after that, after it was 
 
         24   approved at the board level. 
 
         25          Q.   And was this prepared by OVEC or by 
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          1   somebody else? 
 
          2          A.   This is prepared by OVEC. 
 
          3          Q.   Okay.  And then I have the same questions 
 
          4   for the 140.  It appears to be the same type of 
 
          5   presentation; the dates are just different.  Would 
 
          6   that have been for the prior year -- 
 
          7          A.   Yes. 
 
          8          Q.   -- board meeting? 
 
          9          A.   Yeah, it would have been prepared after 
 
         10   the board meeting in the prior year. 
 
         11          Q.   Regarding the first billable summary that 
 
         12   we talked about, the 11 -- 
 
         13          A.   Yes, the one dated -- 
 
         14          Q.   -- 2012. 
 
         15          A.   The one dated 11, whatever that is, 2012. 
 
         16          Q.   11/26/2012. 
 
         17          A.   Yes. 
 
         18          Q.   And, similarly, this would have been 
 
         19   prepared by OVEC? 
 
         20          A.   Yes. 
 
         21          Q.   Is that you who prepares these reports? 
 
         22          A.   No.  Someone in my department. 
 
         23          Q.   I'm going to talk to you for just a 
 
         24   minute about confidential versus not confidential 
 
         25   with regards to what OVEC, the entity, believes is 
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          1   confidential or what it maintains as confidential. 
 
          2   Are your board minutes confidential? 
 
          3          A.   Yes. 
 
          4          Q.   Is the ICAP confidential? 
 
          5          A.   "ICPA." 
 
          6          Q.   Did I say it backward?  The Inter-Company 
 
          7   Power Agreement -- 
 
          8               MS. HUSSEY:  ICPA. 
 
          9          Q.   ICPA.  Sorry. 
 
         10          A.   It's a public document. 
 
         11          Q.   Okay.  And what about the audited 
 
         12   financials, those are public because they're on the 
 
         13   website; is that right? 
 
         14          A.   That's correct. 
 
         15          Q.   And the budget forecasts? 
 
         16          A.   Those are confidential. 
 
         17          Q.   And, again, you don't see a distinction 
 
         18   between any forecasts that OVEC prepares versus 
 
         19   budgets that OVEC prepares.  Is the terminology the 
 
         20   same? 
 
         21          A.   The terminology is the same. 
 
         22          Q.   And what about board votes, are those 
 
         23   confidential or public? 
 
         24          A.   Confidential. 
 
         25          Q.   And, obviously, the billable cost 
 
 
 
              ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 



 
 
 
 
                                                                80 
          1   summaries are the same thing as budget forecasts and 
 
          2   those are confidential. 
 
          3          A.   Yes. 
 
          4          Q.   Earlier today you talked about a request 
 
          5   that was made for a transfer and you stated that you 
 
          6   believe there was going to be a follow-up letter sent 
 
          7   to the sponsoring companies.  Do you recall that? 
 
          8          A.   Yes. 
 
          9          Q.   Was that follow-up letter ever sent to 
 
         10   the sponsoring companies? 
 
         11          A.   I do not know. 
 
         12          Q.   Would you have received a copy of the 
 
         13   follow-up letter to the sponsoring companies? 
 
         14          A.   I don't recollect that I did. 
 
         15          Q.   So as you understood your discussion 
 
         16   earlier this morning about there was a phone call 
 
         17   made for these requests and then you believed that 
 
         18   there was going to be a follow-up, no formal board 
 
         19   vote would ever be taken because it wasn't done in 
 
         20   the context of a board meeting; is that correct? 
 
         21          A.   That's correct. 
 
         22          Q.   And that's what you would believe would 
 
         23   happen for all of these requests to transfer, that 
 
         24   they would not be done in the context of a board 
 
         25   meeting? 
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          1          A.   That's correct. 
 
          2          Q.   And you stated in 2013 that there was a 
 
          3   call that you recollected.  Was that call about one 
 
          4   request or about two requests? 
 
          5          A.   I believe it was about two requests. 
 
          6          Q.   And FES that had the -- or, FirstEnergy 
 
          7   that transferred to FES, that was not included in 
 
          8   that 2013 call; is that correct? 
 
          9          A.   That's correct. 
 
         10          Q.   Now, we talked a little bit about timing. 
 
         11   I want to make sure I have the timeline correct.  You 
 
         12   believe between 2013, 2012, somewhere in that, there 
 
         13   were two transfers requested and approved, or at 
 
         14   least the right of first refusal was granted, is that 
 
         15   right, Buckeye and Wolverine? 
 
         16          A.   No.  They would have been earlier than 
 
         17   that. 
 
         18          Q.   Earlier than 2003? 
 
         19          A.   You said '12 and '13. 
 
         20          Q.   Oh, I apologize.  I said -- somewhere 
 
         21   between 2003 and 2013 is what I meant to say.  I 
 
         22   apologize. 
 
         23          A.   Yes, that's correct. 
 
         24          Q.   Okay.  And then in 2013 there were two 
 
         25   requests that were ultimately not approved; is that 
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          1   correct? 
 
          2               MS. SPILLER:  I'm going to object to the 
 
          3   form. 
 
          4          A.   I don't know whether they were approved. 
 
          5   I assume they weren't approved because we never saw 
 
          6   anything from them. 
 
          7          Q.   Okay.  But that time frame is 2013; is 
 
          8   that correct? 
 
          9          A.   Yes. 
 
         10          Q.   And then your recollection is that there 
 
         11   was one request made in 2014 that was ultimately 
 
         12   approved. 
 
         13          A.   It did not need approval. 
 
         14          Q.   Or the right of first refusal occurred 
 
         15   and there was a transfer. 
 
         16          A.   The transfer occurred, but there was no 
 
         17   -- there was no consent required. 
 
         18          Q.   Okay.  And that was 2014. 
 
         19          A.   Yes. 
 
         20          Q.   Okay.  You talked about what you're 
 
         21   calling the estimated surplus as what the sponsoring 
 
         22   companies, what you project that they're going to 
 
         23   take from you; is that correct? 
 
         24          A.   Yes. 
 
         25          Q.   And if the sponsoring companies do not 
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          1   end up taking that amount, OVEC does not, in turn, 
 
          2   sell that to the market or to some other third party; 
 
          3   is that correct? 
 
          4          A.   That's correct. 
 
          5          Q.   And you stated earlier this morning that 
 
          6   the Department of Energy no longer purchases OVEC 
 
          7   generation and that you just purchase from a third 
 
          8   party; is that correct? 
 
          9          A.   We purchase from a third party for them. 
 
         10          Q.   Okay.  And just to be clear, the third 
 
         11   parties would not be any sponsoring companies; is 
 
         12   that accurate? 
 
         13          A.   No, that's not accurate.  It may very 
 
         14   well be a sponsoring company. 
 
         15          Q.   Oh, okay.  So DOE purchases from OVEC, 
 
         16   OVEC schedules with a third party, but one of those 
 
         17   third parties could in fact be a sponsoring company. 
 
         18          A.   Yes. 
 
         19          Q.   So DOE could in fact be taking generation 
 
         20   from OVEC facilities through this third party 
 
         21   contract. 
 
         22          A.   I don't know that I could make that 
 
         23   determination. 
 
         24          Q.   Well, I thought you unequivocally stated 
 
         25   earlier that OVEC generation was not going to DOE, 
 
 
 
              ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 



 
 
 
 
                                                                84 
          1   and that's what I'm asking, it could be going to DOE. 
 
          2          A.   I couldn't testify that it was in any 
 
          3   matter.  We don't know what happens to the generation 
 
          4   once it's sold to the sponsoring companies. 
 
          5          Q.   But OVEC would have to, as I understood 
 
          6   your arrangement with DOE, OVEC is contracting with 
 
          7   the third party to provide the energy to DOE. 
 
          8          A.   Yes. 
 
          9          Q.   And I thought you just told me that one 
 
         10   of the third parties could be a sponsoring company, 
 
         11   so OVEC would contract with the sponsoring company to 
 
         12   provide the power to DOE. 
 
         13          A.   Could. 
 
         14          Q.   Okay.  There's no prohibition from that 
 
         15   arrangement; is that correct? 
 
         16          A.   Could you state the question again?  I'm 
 
         17   sorry. 
 
         18          Q.   Is there any prohibition, either from the 
 
         19   ICPA or any other OVEC bylaws or regulations that 
 
         20   would prohibit the contract between OVEC and a 
 
         21   sponsoring company to sell power to DOE? 
 
         22          A.   No, not that I'm aware of. 
 
         23          Q.   Do you know whether that occurs today? 
 
         24          A.   I do not know. 
 
         25          Q.   Would you be the person that schedules 
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          1   the DOE power? 
 
          2          A.   No, I'm not. 
 
          3          Q.   Somebody within OVEC does that? 
 
          4          A.   Yes, somebody in OVEC schedules the 
 
          5   power, yes. 
 
          6          Q.   And you talked about marginal costs 
 
          7   earlier today and the assumptions that you make with 
 
          8   regard to marginal costs on a monthly basis.  Do you 
 
          9   recall that discussion? 
 
         10          A.   Yes. 
 
         11          Q.   And your assumptions are based on if all 
 
         12   of the sponsoring companies take the minimal levels 
 
         13   of power; is that correct? 
 
         14          A.   Could you repeat that question?  I'm 
 
         15   sorry. 
 
         16          Q.   Sure.  Your marginal cost assumptions 
 
         17   that you said you do on a monthly basis to provide 
 
         18   figures to the sponsoring companies, that underlining 
 
         19   assumption, when you make those assumptions or 
 
         20   estimates is based upon all the sponsoring companies 
 
         21   taking their entitled share or their minimal share of 
 
         22   power? 
 
         23          A.   I don't understand the question.  Are we 
 
         24   talking about the use factor? 
 
         25          Q.   Well, you stated earlier today -- I don't 
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          1   know what you base your assumptions on, that's why 
 
          2   I'm trying to ask.  You stated earlier today that you 
 
          3   made marginal costs assumptions and provided that 
 
          4   information to utilities before -- I thought you said 
 
          5   before they provide you with a level of power that 
 
          6   they're going to take. 
 
          7          A.   Oh, I'm sorry.  Okay.  The marginal -- 
 
          8   the fuel costs.  I understand.  So now ask me the 
 
          9   question. 
 
         10          Q.   Are you changing -- I thought you used 
 
         11   "marginal costs."  Are you using a different word, 
 
         12   "fuel costs," now? 
 
         13          A.   It's fuel costs.  I'm sorry. 
 
         14          Q.   Okay.  I apologize if I misunderstood. 
 
         15          A.   No.  It's the same thing. 
 
         16          Q.   Okay.  So when you provide the estimated 
 
         17   fuel cost numbers to the sponsoring companies, the 
 
         18   underlining assumption when you make that estimate is 
 
         19   that all of the sponsoring companies are going to 
 
         20   take their full entitled percentage of OVEC power. 
 
         21          A.   They make their own decision.  We provide 
 
         22   them the estimated fuel costs or marginal costs on a 
 
         23   -- what we think it's going to be for that particular 
 
         24   month, and then they make a decision on whether they 
 
         25   want to take the power or not based on that 
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          1   information and other information. 
 
          2          Q.   And that underlining assumption that you 
 
          3   make that upon is them taking the full entitlements. 
 
          4   Is it at the use factor percentage that you have 
 
          5   listed in this billable cost summary? 
 
          6          A.   The use factor percentage is an estimate, 
 
          7   it's a guess what we think they're going to take 
 
          8   throughout the year based on what we -- our view of 
 
          9   the market.  The marginal cost information we put out 
 
         10   there is based on what our actual fuel cost is going 
 
         11   to be -- an estimate of what the actual fuel cost is 
 
         12   going to be on a monthly basis.  That's the 
 
         13   information we provide and then they make a decision 
 
         14   on whether they want to take power or not. 
 
         15          Q.   And that estimate, the underlining 
 
         16   assumption of that estimate is based on all the 
 
         17   sponsoring companies taking their full allotted 
 
         18   amount of power. 
 
         19          A.   No.  I think it would be based on the use 
 
         20   factor because that's what's in our budget, that's 
 
         21   what we're projecting.  Now, we're adjusting the use 
 
         22   factor based on what's happened up through that 
 
         23   period of time, so it can change from what's in the 
 
         24   budget, but it would be based on what the use 
 
         25   factor -- our projected use factor is at that given 
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          1   point in time.  So it might be 92 percent.  It would 
 
          2   not be a hundred percent.  It would be whatever we 
 
          3   think the projected use factor is as well. 
 
          4          Q.   And when you say "whatever you think," 
 
          5   that's based on the historical use factors that have 
 
          6   occurred in the last six months, the past year, where 
 
          7   is that underlining assumption, where does that come 
 
          8   from? 
 
          9          A.   It's -- part of it's history, part of 
 
         10   it's what we think the period, if it's a summer 
 
         11   period versus a spring period, versus a winter 
 
         12   period, there's different assumptions to be made. 
 
         13          Q.   And regardless of whether the sponsoring 
 
         14   companies actually dispatch or not, the sponsoring 
 
         15   companies still are obligated to pay the fixed costs 
 
         16   for the facilities; is that accurate? 
 
         17          A.   That's correct. 
 
         18               MS. BOJKO:  I think that's all I have in 
 
         19   the public domain.  Thank you very much, sir. 
 
         20                           - - - 
 
         21                     CROSS-EXAMINATION 
 
         22   By Ms. Hussey: 
 
         23          Q.   I am Rebecca Hussey on behalf of The 
 
         24   Kroger Company.  I just have a couple quick follow-up 
 
         25   questions for you.  You mentioned, just a moment ago, 
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          1   that another person in OVEC lines up the power for 
 
          2   the DOE contract; is that correct? 
 
          3          A.   That's correct. 
 
          4          Q.   Okay.  Would you be willing to share the 
 
          5   name of that person? 
 
          6          A.   It's actually a group of people that do 
 
          7   it.  They're in our power scheduling group. 
 
          8          Q.   And could you tell me are they directly 
 
          9   OVEC employees or are they employed by one of the 
 
         10   sponsoring companies? 
 
         11          A.   They're OVEC employees. 
 
         12               MS. HUSSEY:  Thank you.  That's all I 
 
         13   have. 
 
         14               MR. NOURSE:  I have no questions for the 
 
         15   public. 
 
         16                           - - - 
 
         17                     CROSS-EXAMINATION 
 
         18   By Ms. Spiller: 
 
         19          Q.   Mr. Brodt, good afternoon.  Just a couple 
 
         20   questions for you, sir, in connection with the public 
 
         21   portion of your deposition.  You have the portions of 
 
         22   the ICPA there in front of you that Mr. Berger 
 
         23   presented? 
 
         24          A.   Yes. 
 
         25          Q.   And, sir, the line of questioning that 
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          1   I'm about to ask in respect to that ICPA, I'm doing 
 
          2   so with Duke Energy Ohio expressly reserving their 
 
          3   right to assert objections during the hearing of this 
 
          4   matter, but that document, sir, the ICPA governs the 
 
          5   assignment of a sponsoring company's title, rights, 
 
          6   and interests under the ICPA, correct? 
 
          7          A.   That's correct. 
 
          8          Q.   There's no other documents signed by the 
 
          9   sponsoring companies that identifies requirements for 
 
         10   assigning their rights, titles, and interests in the 
 
         11   Ohio Valley Electric Corporation, correct? 
 
         12          A.   That's correct. 
 
         13          Q.   And, sir, I believe you stated that 
 
         14   according to the ICPA, an assignment of rights, 
 
         15   titles, and interests in OVEC can be accomplished in 
 
         16   one of a variety of paths, correct? 
 
         17          A.   Correct. 
 
         18          Q.   Sir, would you agree with me that there 
 
         19   are three such paths under the ICPA? 
 
         20          A.   Yes. 
 
         21          Q.   Now, the first way is to obtain unanimous 
 
         22   consent of all sponsoring companies, correct? 
 
         23          A.   Correct. 
 
         24          Q.   The second way is for a sponsoring 
 
         25   company to assign its rights, titles, and interests 
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          1   under the ICPA to a permitted assignee, correct? 
 
          2          A.   Correct. 
 
          3          Q.   And the final way is for a sponsoring 
 
          4   company to assign its rights, titles, and interests 
 
          5   under the ICPA to an unrelated third party after 
 
          6   having first tendered the offer notice to the other 
 
          7   sponsoring companies, correct? 
 
          8          A.   That's correct. 
 
          9          Q.   And, sir, a permitted assignee is a 
 
         10   defined term under the ICPA, correct? 
 
         11          A.   Correct. 
 
         12          Q.   A permitted assignee under the ICPA 
 
         13   either has a minimum credit rating from Standard & 
 
         14   Poor's or Moody's, or has obtained an unlimited 
 
         15   guarantee from its affiliated sponsoring company with 
 
         16   regard to the obligations under the ICPA, correct? 
 
         17          A.   Correct. 
 
         18          Q.   And a third party, for the purposes of 
 
         19   ICPA, is also a defined term, correct? 
 
         20          A.   Correct. 
 
         21          Q.   And in the event a sponsoring company 
 
         22   wanted to assign or transfer its rights, titles, and 
 
         23   interests under the ICPA to an affiliated company, it 
 
         24   could not use the assignment option that is provided 
 
         25   for under Section 9.183, that relating to the offer 
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          1   notice, correct? 
 
          2          A.   That's correct. 
 
          3               MR. OLIKER:  Could I have that question 
 
          4   and answer read, please? 
 
          5               (Record read.) 
 
          6               MR. OLIKER:  Thank you. 
 
          7          Q.   To the extent, Mr. Brodt, a sponsoring 
 
          8   company wanted to assign or transfer its rights, 
 
          9   titles, and interests to an affiliate, either the 
 
         10   sponsoring company needs to obtain unanimous consent 
 
         11   from all other sponsoring companies or the assignment 
 
         12   needs to be made to a permitted assignee, correct? 
 
         13          A.   That's correct. 
 
         14          Q.   And if unanimous consent is not obtained 
 
         15   or the affiliate is not a permitted assignee, the 
 
         16   ICPA will preclude the sponsoring company from 
 
         17   assigning its rights, titles, and interests to an 
 
         18   affiliated company, correct? 
 
         19          A.   That's correct. 
 
         20          Q.   And, sir, you've briefly mentioned OVEC 
 
         21   when identifying your responsibilities.  OVEC is the 
 
         22   Ohio Valley Electric Corporation, correct? 
 
         23          A.   That's correct. 
 
         24          Q.   And OVEC wholly owns the Indiana-Kentucky 
 
         25   Electric Corporation, correct? 
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          1          A.   That's correct. 
 
          2          Q.   And OVEC -- and do you call it "IKEC"? 
 
          3          A.   Yes. 
 
          4          Q.   OVEC and IKEC, together, own and operate 
 
          5   two generating stations, correct? 
 
          6          A.   That's correct. 
 
          7          Q.   OVEC and IKEC directly own and operate 
 
          8   the Clifty Creek generating station and the Kyger 
 
          9   Creek generating station; correct? 
 
         10          A.   That's correct. 
 
         11               MS. SPILLER:  And, sir, I believe, based 
 
         12   upon some prior depositions in this case, that the 
 
         13   balance of my questions will be confidential in 
 
         14   nature, so I'll reserve for that portion of your 
 
         15   deposition. 
 
         16               MR. BERGER:  Anybody on the phone line 
 
         17   have questions on the public record? 
 
         18               Hearing none, why don't we take a break. 
 
         19               MR. CHISLING:  Sure. 
 
         20               (At 1:10 p.m. a lunch recess was taken 
 
         21   until 1:45 p.m.) 
 
         22                           - - - 
 
         23             (CONFIDENTIAL PORTION EXCERPTED.) 
 
         24                           - - - 
 
         25 
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              correct. 
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          8 
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              that after he had stated to the undersigned Notary 
         11   Public that he had read and examined his deposition, 
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          4          I, Carolyn M. Burke, Notary Public in and for 
              the State of Ohio, duly commissioned and qualified, 
          5   certify that the within named John D. Brodt was by me 
              duly sworn to testify to the whole truth in the cause 
          6   aforesaid; that the testimony was taken down by me in 
              stenotypy in the presence of said witness, afterwards 
          7   transcribed upon a computer; that the foregoing is a 
              true and correct transcript of the testimony given by 
          8   said witness taken at the time and place in the 
              foregoing caption specified and completed without 
          9   adjournment. 
 
         10          I certify that I am not a relative, employee, 
              or attorney of any of the parties hereto, or of any 
         11   attorney or counsel employed by the parties, or 
              financially interested in the action. 
         12 
                     IN WITNESS WHEREOF, I have hereunto set my 
         13   hand and affixed my seal of office at Columbus, Ohio, 
              on this 18th day of September, 2014. 
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