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In this case Duke Energy Ohio Company (“Duke or “Utility”) is seeking to charge 

customers for electric service it will provide under an electric security plan (“ESP”) for 

the time period of 2015 through 2018.  As the statutory representative of Ohio’s 

residential utility consumers, the Office of the Ohio Consumers’ Counsel (“OCC”) seeks 

to discover side agreements that may exist between Duke’s affiliates and third parties -- 

information which by law, (R.C. 4928.145), Duke must make available. 

Consistent with that law, OCC moves1 the Public Utilities Commission of Ohio 

(“PUCO”), the legal director, the deputy legal director, or an attorney examiner for an 

order compelling Duke  to respond to OCC Interrogatories INT-007, 008, and 009, as 

1 See Ohio Adm. Code 4901-1-12 and 4901-1-23. 

 
 

                                                 



well as requests for production of documents RPD-007, 008, and 009.  These discovery 

requests are attached as OCC Attachment 1. 

Duke objected to providing information on side deals between its affiliates and 

third parties based on a litany of baseless objections.  These objections include that such 

information is not Duke’s possession.   

But the law dictates discovery of side deals between, inter alia, Duke’s affiliates 

and third parties.   Under R.C. 4928.145, Duke is required to disclose the information 

requested by OCC.  The law does not preclude discovery of side agreements between a 

utility’s affiliates and third parties if the utility does not retain a copy of such side 

agreements.  Moreover, as a general matter, under Ohio Adm. Code 4901-1-19, a utility 

must furnish information that is “known or readily available” to it.  Duke’s blanket 

assertion that the requested information is not in its possession is unavailing.    

OCC files this Motion to Compel, with the reasons supporting this motion set 

forth in the attached Memorandum in Support.   OCC requests that the PUCO require 

Duke to respond to its discovery requests in an expedited manner that will allow OCC to 

use the discovery at the upcoming evidentiary hearing.  

  

 
 



Respectfully submitted,  

 BRUCE J. WESTON 
OHIO CONSUMERS’ COUNSEL 
 
/s/ Joseph P. Serio   
Maureen R. Grady, Counsel of Record 
Joseph P. Serio 
Edmund “Tad” Berger 
Assistant Consumers’ Counsel 
 
Office of the Ohio Consumers’ Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
(614) 466-9567 – Telephone (Grady) 
(614) 466-9565 – Telephone (Serio) 
(614) 466-1292 – Telephone (Berger) 
Maureen.grady@occ.ohio.gov 
Joseph.serio@occ.ohio.gov 
Edmund.berger@occ.ohio.gov 

 
 

mailto:Edmund.berger@occ.ohio.gov
mailto:Joseph.serio@occ.ohio.gov
mailto:Maureen.grady@occ.ohio.gov


TABLE OF CONTENTS 
PAGE 
 

I. INTRODUCTION ...................................................................................................1 

II. SCOPE OF PARTIES’ RIGHT TO DISCOVERY .................................................2 

III. ARGUMENT ...........................................................................................................3 

A. OCC’s Motion To Compel Should Be Granted, And The PUCO Should 
Require Duke To Answer OCC’s Discovery Requests. ..............................3 

1. Duke’s objection that the information sought is not in Duke’s 
possession or custody, must fail because R.C. 4928.145 requires 
the information to be made available to requesting parties. ............3 

2. OCC’s interrogatories do not exceed the scope of 4928.145 as 
Duke alleges, but rather fall squarely within the scope of the 
statute. ..............................................................................................4 

3. OCC’ Motion to Compel should be granted because Duke has 
failed to establish that responding to OCC’s discovery is unduly 
burdensome. .....................................................................................6 

4. Duke’s objections to OCC’s discovery requests based on the 
alleged proprietary nature of information should be overruled.  
Duke failed to bear its burden of showing that OCC’s requests seek 
to elicit information that involves proprietary information. ............7 

B. OCC Undertook Reasonable Efforts To Resolve The Discovery Dispute ..8 

i 
 



BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

 
In the Matter of Application of Duke  
Energy Ohio, Inc. for Authority to  
Establish a Standard Service Offer  
Pursuant to R.C. 4928.143, in the Form of  
an Electric Security Plan, Accounting  
Modifications, and Tariffs for Generation  
Service.  
 
In the Matter of Application of Duke  
Energy Ohio, Inc. for Authority to  
Amend its Certified Supplier Tariff,  
P.U.C.O. No. 20. 
 

) 
) 
) 
) 
) 
) 
) 
 
) 
) 
) 
) 
 

 
Case No. 14-841-EL-SSO 
 
 
 
 
 
 
 
Case No. 14-842-EL-ATA 
 
 
 

 
 

MEMORANDUM IN SUPPORT  
 
 

I. INTRODUCTION  

Ohio Adm. Code 4901-1-23(C) details the technical requirements for a Motion to 

Compel, all of which are met in this OCC pleading.  Those requirements include the 

filing of an affidavit explaining how the party seeking to compel discovery has exhausted 

all other reasonable means of resolving the differences with the party from whom the 

discovery is sought.   

The OCC has detailed in the attached affidavit,2 the efforts which it undertook to 

resolve differences between it and the Utility, consistent with Rule 4901-1-23(C)(3).  At 

this point it is clear that OCC and Duke are not able to reach a resolution.  Duke is 

steadfast in its belief that it does not have to respond to the discovery requests because it 

allegedly does not have access to or possession of any such documents.  But, as explained 

2 OCC Exhibit 1. 
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below, Duke must respond as a matter of law to the OCC discovery.  Duke’s claim that it 

does not possess the information does not relieve the Utility of its obligation under R.C. 

4928.145 to make such information available to parties who request it.     

For the reasons explained more fully below, the PUCO should grant OCC’s 

Motion to Compel and order Duke to provide responses to the discovery on an expedited 

basis so that it can be used at the upcoming evidentiary hearing.  

 
II. SCOPE OF PARTIES’ RIGHT TO DISCOVERY 

 R.C. 4903.082 states that “[a]ll parties and intervenors shall be granted ample 

rights of discovery.”  Therefore the OCC, a party in this proceeding,3 is entitled to timely 

and complete responses to its discovery inquiries.  Additionally, R.C. 4903.082 directs 

the PUCO to ensure that parties are allowed “full and reasonable discovery” under its 

rules.  Under the PUCO’s rules, “discovery may begin immediately after a proceeding is 

commenced.”4   

 The PUCO has adopted rules that specifically define the scope of discovery.  

Ohio Adm. Code 4901-1-16(B) provides: 

any party to a commission proceeding may obtain discovery of any 
matter, not privileged, which is relevant to the subject matter of the 
proceeding.  It is not a ground for objection that the information 
sought would be inadmissible at the hearing, if the information 
sought appears reasonably calculated to lead to the discovery of 
admissible evidence. (Emphasis added.) 
 

The PUCO’s rule is similar to Ohio Civ. R. 26 (B)(1), which governs the scope of 

discovery in civil cases.  Civ. R. 26(B) has been liberally construed to allow for broad 

3 See Ohio Adm. Code 4901-1-16(H).  OCC filed a Motion to intervene on February 3, 2014, which was 
granted by Attorney Examiner’s Entry dated August 5, 2014.     
4 Ohio Adm. Code 4901-1-17 (A).  Accord Ohio Civ. R.33 (A) (interrogatories may be served by any party 
without leave on the plaintiff “after commencement of the action.”). 
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discovery of any unprivileged matter relevant to the subject matter of the pending 

proceeding.5   

This scope of discovery is applicable to written interrogatories.  Written 

interrogatories may elicit facts, data, or other information known or readily available to 

the party upon whom the discovery is served, under Ohio Adm. Code 4901-1-19.  Each 

interrogatory must be answered “separately and fully, in writing and under oath, unless 

objected to, in which case the reasons for the objection shall be stated in lieu of an 

answer.  The answer shall be signed by the person making them, and the objections shall 

be signed by the attorney or other person making them.”  

 OCC’s right to discovery is assured by law, rule and Supreme Court precedent.6  

OCC is entitled to timely and complete responses to its discovery inquiries.  OCC seeks 

responses to its discovery requests and is unable to obtain the responses without the 

PUCO compelling Duke to respond.   

 
III. ARGUMENT  

A. OCC’s Motion To Compel Should Be Granted, And The 
PUCO Should Require Duke To Answer OCC’s Discovery 
Requests.   

1. Duke’s objection that the information sought is not in 
Duke’s possession or custody, must fail because R.C. 
4928.145 requires the information to be made available 
to requesting parties.   

For the interrogatories in question (OCC Interrogatory INT-007, 008, and 009), 

Duke claims that the information sought is not within its possession, custody, or control.  

5 Ohio Consumers’ Counsel v. Pub. Util. Comm. (2006), 111 Ohio St.3d 300, ¶83, citing to Moskovitz v. 
Mt. Sinai Med. Ctr. (1994), 69 Ohio St.3d 638, 661 and Disciplinary Counsel v. O’Neill (1996), 75 Ohio St. 
3d 1479.  
6 Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, 2006-Ohio-5789, 856 N.E.2d 213.  
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(Attachment 2)  Thus, Duke argues that it cannot be provided.  However, the law 

supersedes this argument.   

The law, R.C. 4928.145, requires “the utility to make available to the requesting 

party every contract or agreement that is between the utility or any of its affiliates***.”  

(Emphasis added).   There is no exemption for affiliate information that may not be in the 

possession, custody or control of the electric distribution utility.  R.C. 4928.145 -- a law -

-trumps any objection or administrative rule that might preclude disclosure.7                                       

And, even assuming arguendo, that the law does not control (which it does), 

Duke’s objections must fail.  Duke ignores the standard that the Ohio Administrative 

Code has established to guide the discovery process.   Ohio Adm. Code 4901-1-19(B) 

indicates that, “interrogatories may elicit facts, data, or other information known or 

readily available to the party upon whom the interrogatories are served.”8  Duke has not 

claimed that the information requested by OCC is not known or that it is not readily 

available to it.   

2. OCC’s interrogatories do not exceed the scope of 
4928.145 as Duke alleges, but rather fall squarely within 
the scope of the statute.  

Duke objects that OCC’s interrogatories are beyond the scope of R.C. 4928.145 

and are therefore “harassment.”  These are frivolous objections that should be overruled.   

The General Assembly has explicitly stated that parties involved in electric security plan 

proceedings are entitled to the information that OCC requested in the discovery subject to 

this motion to compel.   

7 State v. Brown, 38 Ohio St.3d 305, 307, 528 N.E.2d 523 (1998).  
8 Ohio Adm. Code 4901-1-19(B) (emphasis added).  
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The statute specifically states that during an ESP proceeding, following the 

submission of an appropriate discovery request the electric distribution company shall: 

…make available to the requesting party every contract or 
agreement that is between the utility or any of its affiliates and a 
party to the proceeding, consumer, electric services company, or 
political subdivision… that is relevant to the proceeding…9 
 

Each of OCC’s interrogatories addressed one of the categories listed by the statute:  

agreements between Duke’s affiliates and parties to the proceeding (OCC INT-007), 

agreements between Duke’s affiliates and electric service companies (OCC INT-008), 

and agreements between Duke’s affiliates and political subdivisions (OCC INT-009).  

The General Assembly recognized the importance of disclosing side deals that 

may exist in the context of an ESP proceeding.  Under the law, R.C. 4928.145, Duke 

“shall make available” the side agreements between Duke “or any of its affiliates.”  Thus, 

OCC’s request is, as a matter of law, relevant and reasonably calculated to lead to the 

discovery of admissible evidence.   

And if R.C. 4928.145 itself was not the final arbiter of what is discoverable 

(which it is), the discoverability of the information is otherwise confirmed by virtue of 

other provisions of the Revised Code.   The interrogatories (and the corresponding 

requests to produce) are focused on information that is needed in order to evaluate 

whether the ESP should be accepted or modified.    Specifically, in order to receive 

approval for an ESP, Duke must demonstrate that the ESP is more favorable than an 

MRO in the aggregate.10  That statutory analysis must include the ESP’s “pricing and all 

9 R.C. 4928.145.  (Emphasis added).   
10 R.C. 4928.143(C).   
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other terms and conditions….”11  Side agreements between  Duke’s affiliates pertaining 

to the “provision, sale, and/or purchase of electric services and charges”12 constitute “all 

other terms and conditions” of the ESP.  They must therefore, be included in the statutory 

test required under R.C. 4928.143(C).  This statute also confirms the relevance of side 

agreements and the absolute need to discover such side agreements in order to properly 

conduct the statutory MRO v. ESP test.   

Although Duke claims that OCC’s interrogatories exceed the scope of the statute, 

it has not explained its theory.  Without anything more than a bald assertion, Duke’s 

objections to discovery on these grounds should be overruled.   

3. OCC’ Motion to Compel should be granted because 
Duke has failed to establish that responding to OCC’s 
discovery is unduly burdensome. 

Duke’s objection that OCC’s discovery requests are unduly burdensome should 

be overruled.  This is because Duke has failed to explain how responding to these 

discovery requests would be unduly burdensome.  Federal case law13 has held that, when 

a party objects to an interrogatory based on the request being oppressive or unduly 

burdensome, that party must specifically show how each interrogatory is overly broad, 

burdensome, or oppressive, despite the broad and liberal construction afforded discovery 

11 R.C. 4928.143 (C). 
12 R.C. 4928.145. 
13 Although federal case law is not binding upon the PUCO with regard to interpreting the Ohio Civil Rules 
of Practice (upon which the PUCO discovery rules are based), it is instructive where, as here, Ohio’s rule is 
similar to the federal rules.  Ohio Admin. Code 4901-1-24 allows a protective order to limit discovery to 
protect against “undue burden and expense.”  C.R. 26(c) similarly allows a protective order to limit 
discovery to protect against “undue burden and expense.”  Cf. In the Matter of the Investigation into Perry 
Nuclear Power Station, Case No. 85-521-EL-COI, Entry at 14-15 (Mar. 17, 1987), where the PUCO opined 
that a motion for protective order on discovery must be “specific and detailed as to the reasons why 
providing the responses to matters…will be unduly burdensome.”    
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rules.14  In objecting, the party must submit affidavits or offer evidence revealing the 

nature of the burden.15  General objections without specific support may result in waiver 

of the objection.16   

Here, Duke has merely alleged that responding to OCC’s discovery requests is 

unduly burdensome.  All Duke has offered is conclusory statements devoid of factual 

support (i.e., information like the number of hours, the cost, or the volume of information 

that would be required to comply with the discovery).  Such unsubstantiated assertions 

fail to specifically demonstrate how the interrogatories are unduly burdensome.  The 

burden falls upon the party resisting discovery to clarify and explain its objections and to 

provide support,17 and Duke has failed to do so. Ample rights of discovery are afforded 

parties in PUCO proceedings, by law,18 by rule19 and by precedent.20  Duke’s objection 

should be overruled.  OCC’s Motion to Compel should be granted. 

4. Duke’s objections to OCC’s discovery requests based on 
the alleged proprietary nature of information should be 
overruled.  Duke failed to bear its burden of showing 
that OCC’s requests seek to elicit information that 
involves proprietary information.   

 Duke objects to OCC’s interrogatories because the requests contain “business 

proprietary, trade secret, and/or confidential information.”21  But again, Duke has not 

identified any specific information which it claims is proprietary. Nor has Duke identified 

14 Trabon Engineering Corp. v. Eaton Manufacturing Co., 37 F.R.D. 51, 54 ( N.D. Ohio 1964).   
15 Roesberg v. Johns-Manville, 85 F.R.D. 292, 297 (D.Pa 1980).   
16 Id., citing In re Folding Carton Anti-Trust Litigation, 83 F.R.D. 251, 264 (N.D. Ill. 1978).   
17 Gulf Oil Corp. v. Schlesinger, 465 F.Supp. 913, 916-917 (E.D.Pa. 1979). 
18 R.C. 4903.082.  
19 Ohio Adm. Code 4901 -1-16 (scope of discovery is wide -- reasonably calculated to lead to the discovery 
of admissible evidence). 
20 See, e.g., Ohio Consumers’ Counsel v. Pub. Util. Comm. (2006), 111 Ohio St.3d 300, 320.  
21 Duke Response to OCC Interrogatory Nos. INT- 007, 008, and  009. 
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any reason why such information could not be provided to OCC under the terms of the 

OCC/Duke executed protective agreement.   

As the PUCO is well aware, use of protective agreements is common practice 

where the utility claims some information (that another party seeks in discovery) is 

proprietary.  A protective agreement enables the party seeking discovery to obtain the 

discovery, but under terms that protect it from being publicly divulged (subject to the 

terms of the agreement) to the detriment of the utility.      

Moreover, Duke’s blanket claim that information is proprietary, without 

identifying which information responsive to the discovery requests is proprietary or why, 

is inappropriate.  Accordingly, OCC’s Motion to Compel should be granted.  

B. OCC Undertook Reasonable Efforts To Resolve The Discovery 
Dispute 

 As noted in the attached affidavit, counsel for OCC contacted counsel for Duke 

on two separate occasions to discuss the OCC discovery.  In those discussions OCC 

pointed out the similarities between the Interrogatories (and corresponding Requests to 

Produce) that Duke responded to (OCC Interrogatory INT-005 and 006), and those that 

are subject of this Motion to Compel.  Duke responded that there was confusion over the 

wording of the interrogatories and thus, did not respond.  Duke’s alleged confusion is not 

a reason to deny a party discovery of information that is required to be disclosed by law.   

Moreover, Duke’s confusion should have dissipated after several discussions OCC 

conducted with Duke’s counsel.    

Duke’s response does not address its responsibility to respond to discovery 

regarding any agreements between any of the Utility’s affiliates and third parties.  But 

Duke cannot escape the law.  The PUCO should grant OCC’s Motion to Compel.  
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This foregoing document was electronically filed with the Public Utilities 

Commission of Ohio Docketing Information System on 
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in

Case No(s). 14-0841-EL-SSO, 14-0842-EL-ATA
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