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SECOND NOTICE OF APPEAL 

At issue in this appeal are approximately $330 million in unjustified Service Stability 

Rider charges that will be collected from nearly 500,000 utility customers over the next three 

years. ̂  Appellant, the Office of the Ohio Consumers' Counsel ("OCC"), consistent with R.C. 

4903.11 and 4903.13, and S.CtPrac.R. 3.11(A)(2), 3.11(C)(2), and 10.02, hereby gives notice to 

this Court and to the Public Utilities Commission of Ohio ("Appellee" or "PUCO") of this 

second appeal from decisions of the PUCO issued in the Electric Security Plan proceedings of 

The Dayton Power and Light Company ("DP&L"), Case No. 12-426-EL-SSO et al. The 

decisions being appealed are the PUCO's Opinion and Order entered in its Journal on September 

4, 2013 (Attachment A), the PUCO's Entry Nunc Pro Tunc entered in its Journal on September 

6, 2013 (Attachment B), and the four Entries on Rehearing entered in the PUCO's Journal on 

October 23, 2013, March 19,2014, June 4,2014, and July 23,2014 in Case No. 12-426-EL-SSO 

et al (Attachments C, D, E, and F).^ 

Appellant is the statutory representative, as established under R.C. Chapter 4911, of 

DP&L's 500,000 residential customers. OCC was a party of record in the above-referenced 

PUCO cases. 

On October 4,2013, OCC filed, in accordance with R.C. 4903.10, an Application for 

Rehearing from the PUCO's September 4, 2013 Opinion and Order. Two days later, on 

September 6, 2013, the PUCO issued a Nunc Pro Tunc Entry making multiple substantive 

^ The PUCO authorized DP&L to collect the Service Stability Rider from customers at $110 
million for calendar years 2014, 2015 and 2016. September 6 Entry Nunc Pro Tunc at 2. DP&L 
may seek up to an additional $45.8 million by applying for a Service Stability Rider-Extension. 
See id. 

^ Per S.CtPrac.R. 10.02(A)(2), the decisions being appealed are attached. 
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changes to its September 4,2013 Opinion and Order. Under these changes, customers will pay 

an additional $110 million for electric service. 

By Entry dated October 23,2013, the PUCO granted rehearing for further consideration 

of the matters specified in numerous parties' applications for rehearing. The PUCO issued its 

first substantive Entry on Rehearing on March 19, 2014, granting in part and denying in part, 

OCC's Application for Rehearing. On April 18,2014, OCC filed a second Application for 

Rehearing, in accordance with R.C. 4903.10. This application for rehearing was limited to the 

PUCO's new findings pertaining to the Service Stability Rider. On June 4, 2014, the PUCO 

denied OCC's second Application for Rehearing. On July 1, 2014, OCC filed a third 

Application for Rehearing, in accordance with R.C. 4903.10. On July 23, 2014, the PUCO 

denied OCC's third Application for Rehearing. 

Appellant files this Notice of Appeal complaining of errors in the PUCO's September 4, 

2013 Opinion and Order, the September 6,2013 Entry Nunc Pro Tunc and the four PUCO 

Entries on Rehearing. OCC alleges that the decisions are unlawfiil and unreasonable in that the 

PUCO failed to follow the law and its decisions were unjust and unreasonable. In particular, the 

PUCO erred in the following respects, all of which were raised in OCC's Applications for 

Rehearing: 

1. The PUCO erred in unreasonably and unlawfully approving, under R.C. 

4928.143(B)(2)(d), a $330 million Service Stability Rider charge. In particular: 

a. The PUCO erred in determining that the Service Stability Rider has the 

effect of stabilizing and providing certainty regarding retail electric 

service, and thus the Opinion and Order violates R.C. 4928.143(B)(2)(d), 

resulting in unlawful charges to customers. 



b. The PUCO erred by finding that the Service Stability Rider is a charge 

related to default service, as defined under R.C. 4928.14, and 

bypassability, and thus the Opinion and Order violates R.C. 

4928.143(B)(2)(d), resulting in unlawful charges to customers. 

c. The PUCO erred in establishing a Service Stability Rider Charge to ensure 

the financial integrity of DP&L as a whole, when, under R.C. 4928.38, 

utilities are to be fully on their own in the competitive generation market 

after the market development period. The PUCO cannot authorize a utility 

to receive transition revenues or "any equivalent revenues" after the 

market development period, which for DP&L ended December 31, 2005. 

d. The PUCO erred in unreasonably and unlawfully determining that the 

Service Stability Charge to customers is not a cost-based charge, aad thus 

not a transition charge under R.C. 4928.39. The PUCO's finding violates 

R.C. 4903.09. 

e. The PUCO erred in estabUshing a Service Stabihty Rider that is based on 

allowing the utility to achieve a return on equity between 7% to 11 % (at 

customer expense) for generation service that has been declared a 

competitive retail electric service under R.C. 4928.03. 

f. The PUCO erred in authorizing the Service Stability Rider because the 

Rider is an anti-competitive subsidy (paid by customers) that violates R.C. 

4928.02(H). 



2. The PUCO's September 6, 2013 Entry Nunc Pro Tunc is unlawful. In particular: 

a. The PUCO exceeded the allowable scope of a Nunc Pro Tunc Entry when 

it granted substantial additional benefits to DP&L at customer expense. 

b. The PUCO did not comply with the requirements of R.C. 4903.09. 

3. The PUCO unreasonably and unlawfully erred in granting DP&L's request for 

rehearing of the PUCO's March 19, 2014 Second Rehearing Entry. DP&L's 

April 18,2014 Application for Rehearing did not assert the specific grounds for 

rehearing and therefore does not comply with the applicable statutory and 

administrative requirements as mandated in Ohio Revised Code 4903.10 and Ohio 

Administrative Code 4901-1-35. 

WHEREFORE, OCC respectfully submits that the PUCO's September 4 Opinion and 

Order, its Entry Nunc Pro Tunc, and its four Entries on Rehearing, are unreasonable and 

unlawful, and should be reversed or modified with instructions to the PUCO to correct the errors 

complained of herein. 



Respectfully submitted, 

BRUCE J. WESTON 
OHIO CONSUMERS' COUNSEL 
(Reg. No. 0016973) 
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Terry L. Etter 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Second Notice of Appeal by the Office of the 

Ohio Consumers' Counsel was served upon the Chairman of the Public Utilities Commission of 
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CERTIFICATE OF FILING 

I hereby certify that a Notice of Appeal of the Office of the Ohio Consumers' Counsel 

was filed with the docketing division of the Public Utilities Commission of Ohio as required by 

Ohio Adm. Code 4901-1-02(A) and 4901-1-36. 

faureen R. Grady, 
Counsel for Appellant 
The Office of the Ohio Consumers' C ôunsel 
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BEFORE 

THE FUBUC UTILmES COMMISSION OF OHIO 

In the Matter of the Application of The 
Dajrton Power and Light Company for 
Approval of its Electric Security Plait 

In the Matter of the Application of The 
Dayton Power and Light Company for 
Approval of Revised Tariffe. 

In the Matter of the Application of The 
Dayton Power and Light Company for 
Approval of Certain Accounting 
Authoriiy. 

In the Matter of the Application of The 
Dayton Power and light Company for 
Waiver of Certain Commission Rules. 

In the Matter of the Application of The 
Da5rton Power and Light Company to 
Establish Tariff Riders. 

Case No. 12-42&-EL-SSO 

Case No. 12-427-EI^AT A 

Case No. 12-428-El^AAM 

Case No. 12-429-EL-WVR 

Case No. 12-672-EL-RDR 

OPINION AND ORDER 

The Commission, considering the above-entitled applications, and the record in 
these proceedings, hereby issues its opinion and order in these matters. 

APPEARANCES: 

Faruki, Ireland & Cox, PLL, by Charles J. Faruki and Jeffrey S. Sharkey, 
500 Courthouse Plaza, S.W., 10 Ludlow Street, Dayton, Ohia45402, and Judi L. Sobedd^ 
1065 Woodman Drive, Dayton, Ohio 45432, on behalf of The Dayton Power and Lig^ 
Company. 

Mike DeWine, Ohio Attorney General, by William Wright, Section Chief, and 
Thomas W. McNamee, Werner L. Margard HI, and Devin D. Parram, Assistant Attorneys 
General, 180 East Broad Street̂  Columbus, Ohio 43215, on behalf of the staff of the Public 
Utilities Conunission of Ohio. 

Bruce J. Weston, Ohio Consumers' Counsel, by Maureen R. Grady, 
Edmund Berger, and Melissa R. Yost, Assistant Consumers' Counsel, 10 West Broad 
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Street SmtelSOO, Columbus, Ohio 43215, on behalf of the residential customers of 
The Dayton Power and light Company. 

KfcNees, Wallace & Nurick, LLC, by Samuel C Randazzo, Frank P. Darr, Joseph E. 
Oliker, and Matthew R. Pritchard, 21 East State Street, Suite 1700, Columbus, Ohio 43215, 
on behalf of Industrial Energy Users-Ohio. 

Calfee, Halter & Griswoid, LLP, by James F. Lang, 1400 KeyBank Center, 
800 Superior Avenue, Qeveland, Ohio 44114, and N. Trevor Alexander, 1100 Fifth Third 
Center, 21 East State Street, Columbus, Ohio 43215; Mark A, Hayden and Scott Casto, 
76 South Main Street, Akron, Ohio 44308, on behalf of FirstEnergy Service Corporatioa 

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Gietchen L. 
Petrucd, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Exelon Generation 
Company, LLC, Constellation NewEnergy, Inc., and Retail Energy Supply Association. 

Krieg DeVault, LLP, by Steven M. Sherman and Joshua D. Hague, One Indiana 
Square, Suite 2800, Indianapolis, Indiana 46204, on behalf of Wal-Mart Stores East, LP, 
and Sam's East, Inc. 

Christensen Law Office, LLC, Mary W. Christensen, 8760 Orion Place, Suite 300, 
Columbus, Ohio 43240, on behalf of People Working Cooperativdy, Inc. 

Boehm, Kurtz & Lowry, by David F. Boehm and Jody Kyler-Cohn, 36 East Seventh 
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group. 

Carpenter, Lipps & Leland, LLP, by Kimberly W. Bojko, MaHory Mohler, and 
Joel E. Sechler, 280 Plaza, Suite 1300, 280 Nordi High Street, Columbus, Ohio 43215, on 
behalf of SolarA^ion, LLC. 

Ice Miller, LLP, by Christopher L MiEer and Chris Michael, 250 West Street, 
Suite 700, Columbus, Ohio 43215, on behalf of the Qty of Dayton, Ohio. 

Trent A. Dougherty and Cathryn N. Loucas, Ohio Environmental Council, 
1207Grandview Avenue, Suite 201, Columbus, Ohio 43212, on behalf of the Ohio 
Environmental Coundl. 

Whitt Sturtevant, LLP, by Mark A. Whitt, Andrew J. Campbell, and Gregory L 
Williams, The Keybank Building, 88 East Broad Street, Suite 1590, Columbus, Ohio 43215, 
on behalf of Interstate Gas Supply, Inc. 
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Taft, Stettinius & Hollister, LLP, by Zachary D. Kravitz and Mark S. Yurick, 
65 East State Street, Suite 1000, Columbus, Ohio 43215, on behalf of the Kroger Company. 

Bricker & Eckler, LLP, by Thomas J. Ofarien, 100 South Third Street, Columbus, 
Ohio 43215-4291; Richard L. Sites, 155 East Broad Street, 15* Floor, Columbus, Ohio 
43215, on behalf of the Ohio Hospital Association. 

Bricker & Eckler, LLP, by J. Thomas Siwo and Matthew W. Wamock, 100 South 
Third Street, Columbus, Ohio 43215-4291, on behalf of OMA Energy Group. 

Eberly McMahon, LLC, by Robert L. McMahon, 2321 Kemper Lane, Suite 100, 
Cincinnati, Ohio 45206, on behalf of Duke Energy Ohio. 

Thompson Hine, LLP, by Stephanie M. Chmiel and Mchael L. Dillard, Jr., 
41 South High Street, Suite 1700, Columbus, Ohio 43215, on behalf of Border Energy 
Electric Services. 

Gregory J. Poulos, 471 East Broad Street, Columbus, Ohio 43215, on behalf of 
EnerNOC,Inc. 

Joseph M. Clark and Jennifer Lause, 21 East State Street, Suite 1900, Coltunbus, 
Ohio 43215, on behalf of Direct Energy Services, LLC, and Direct Energy Business, LLC. 

Matthew J. Satterwhite and Steven T. Nourse,. One Riverside Plaza, Columbus, 
Ohio 43215-2373, on behalf of Ohio Power Company. 

Ellis Jacobs, Advocates for Basic Legal Equality, 333 West First Street Sm^ 500, 
Dayton, Ohio 45402, on behalf of the Edgemont Neig^iborhood Coalition of Da3rton. 

Major Christopher C. Thompson, USAF Utility Law Field Support Center, 
139 Barnes Drive, Suite 1, Tyndall Air Force Base, Florida 32403-5317, on behalf of 
Feder^ Executive Agencies. 

M. Anthony Long, 24000 Honda Parkway, Marysville, Ohio 43040, on behalf of 
Honda of America Manufacttuing, Inc. 

Colleen I* Mooney, 231 West Uma Street Eindlay, Ohio 45839, on behalf of Ohio 
Partners for Affordable Energy. 

Jeanne W. Kingery, 155 East Broad Street, 21** Floor, Columbus, Ohio 43215; 
Thompson Hine, LLC, by Philip B. Sineneng, 41 South High Street, Suite 1700, Columbus, 
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Ohio 43215, on behalf of Duke Energy Sales, LLC, and Duke Energy Commercial Asset 
Management, Inc. 

OPD^ON: 

L HISTORY OF THE PROCEEDING 

A. MRO Application 

On March 30,2012, The Dayton Power and Light Company (DP&L or Company) 
filed an application for a standard service offer (SSO) piursuant to Section 4928.141, 
Revised Code. The application was for approval oi a market rate offer (MRO) in 
accordance with Section 4928.142, Revised Code. As filed, the MRO would have 
commenced on January 1,2013, at the scheduled end of DP&L's existing electric seouity 
plan (ESP). On September 7, 2012, DP&L filed a notice of withdrawal of its MRO 
application. 

B. ESP Application 

On October 5, 2012, DP&L filed a second application for an SSO pursuant to 
Section 4928.141, Revised Code. Hiis second application was for approval of an ESP in 
accordance with Section 4928.143, Revised Code. As filed, the ESP would have 
commenced on January 1,^013. 

C. Revised ESP Application 

On December 12, 2012, I^&L filed a revised application for an SSO pursuant to 
Section 4928.141, Revised Code. The revised application was for approval of a revised 
ESP in accordance with Section 4928.143, Revised Code. DP&L's revised ESP application 
was filed to correct errors discovered in the initial ESP application. The errors uicluded 
revenues/load expense errors, a fuel rider rate error, a property tax error, and a 
competitive bidding process (CBP) auction price error. The revised ESP application is the 
proposed ESP application presently before the Commission and addressed by this Order. 

D. Summary of the Hearings 

1. Local Public Hearings 

Two local public hearings were held in order to allow DP&L customers the 
opportunity to express their opinions regarding the issues raised within the application. 
Tlie first local public hearing was held in Dayton, Ohio, on January 29,2013, at 1:00 p.m. 
At the first local public hearing, four witnesses offered testimony on DP&L's l^F 
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application. The second local public hearing was held in Dayton, Ohio, on January 29, 
2013, at 6:00 p.m. At the second local public hearing, two witnesses offered testimony on 
DP&L's ESP application. In addition to tiie public testimony, numerous letters were filed 
in the docket regarding DP&L's proposed application. 

At the local public hearings and in the letters filed in the docket numerous 
witnesses testified in support of DP&L and its applicatioit Specifically, many witnesses 
praised DP&L's community partnerships, charitable contributions to community groups 
and non-profit organizations, and promotion of economic development in the region. 
Howevd*, niunerous witnesses also testified in opposition to DP&L's ESP application. 
Specifically, many witnesses disputed DP&L's need to raise rates during a time of 
economic hardship, its need to raise rates in lieu of downsizing or cuttir^ back in other 
areas, and the impact that a rate increase wovdd have on electric reliability. 

2. Evidentiary Hearing 

The following parties were granted intervention in the proceedings: Industrial 
Energy Users-Ohio pEU-Ohio), OMA Energy Group (OMA), Honda of America 
Manufacturing, Inc. (Honda), Duke E n e r ^ Retail, Duke Energy Commercial Asset 
Management Duke Energy Ohio, Inc. (collectively, Duke), Firsti&iergy Solutions Corp. 
(FES), AEP Retail Energy Partners, LLC, (AEP Retail), Ohio Energy Group (OEG), the 
Ohio Hospital Association (OHA), the Kioger Company (Kroger), Ohio Partners for 
Affordable Energy (OPAE), EnerNOC, Inc., the Ohio Consumers' Counsel (OCQ, 
hiterstate Gas Supply, Inc. (IGS), the City of Dayton (City of Dayton), R e t ^ Energy 
Supply Association (RESA), the Ohio Envirorunental Council (OEQ, Wal-Mart Stores 
East LP, Sam's East hic. (collectively, Wal-Mart), Direct Energy Services, LLC, Direct 
Energy Business, LIX, Edgemont Neigjiborhood Coalition, Border Energy Electric 
Services, Inc., Exelon Generation Con^any, LLC, Exelon Energy Company, Inc., 
Constellation Energy Commodities Group, Inc., Constellation NewEnergy, IIK. 
(collectively, Coi^tellation), Ohio Power Company, SolarVision, LLC (SolarVision), 
Council of Smaller Enterprises, Border Energy Hectric Services, Inc., Federal Executive 
Agencies (FEA), and People Working Cooperatively, Inc. 

The evidentiary hearing for DP&L's proposed ESP application commenced on 
March 18, 2013. At the hearing, 11 witnesses offered testimony on behalf of DP&L, 
10 witnesses offered testimony on behalf of Staff, and 23 witnesses offered testimony on 
behalf of various intervenors to the case. In addition, DP&L offered three witnesses on 
rebuttal. The evidentiary hearing concluded on April 3, 2013. hutial briefs and reply 
briefs were filed on May 20,2013, and Jime 5,2013, respectively. 
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E. Procedural Matters 

1. lEU-OHo Motion to Take Administrative Notice or to Reopen the 
Proceeding or to Supplement the Record 

On May 20, 2013, lEU-Ohio filed a motion to take administrative notice or to 
reopen the proceeding or to supplement the record. lEU-Ohio filed a memorandum in 
support witii an exhibit that lEU-Ohio contends should be admitted into the record. The 
exhibit contained excerpted pages from a May 9, 2013, AES Corporation (AES) investor 
day presentation. lEU-Ohio believes that the investor day presentation is relevant to 
DP&L's financial integrity, specifically with regards to the service stability rider (SSR) 
and switching tracker (ST), as weU as to DP&L's ability to refinance long-term debt 
EEU-Ohio contends that the investor day presentation has been made ptiblic on the AES 
website and it contains information that AES has held out to the investment community 
as being reliable. Furthermore, at the time of hearii^ the information contained in the 
investor day presentation was not available and could not have, with reasonable 
dihgence, been presented during the hearing. 

On May 28,2013, DP&L filed a memorandum in opposition to lEU-Ohio's motion. 
DP&L asserts that the investtor day presentation should not be admitted into the record 
because it was not timely prepared or discovered. DP&L claims that in other 
Commission proceedings, the Commission has ruled that it would be improper to take 
administrative notice or otherwise consider information o^red late in a proceeding and 
that in every case there is, at some point, a reasonable cut-off for the Commission to 
confine its analysis to the data that is already reflected in the record. In Re Ohio Power 
Company, Case No. 10-501-EL-FOR, Opinion and Order (January 9,2013) at 27-29. 

The Commission notes that the Supreme Cotut of Ohio lias held that there is 
neither an absolute right for nor a prohibition against the Commission's taking 
administrative notice of facts outside the record in a case. Instead, each case should be 
resolved on its facts. The Court further held that the Commission may take 
administrative notice of facts if the complaining parties have had an opportunity to 
prepare and respond to the evidence and they are not prejudiced by its introduction. 
Canton Storage and Transjer Co v. Puh. Util Comm., 72 Ohio SL3d 8,647 N.E.2d 136 (1995). 
lEU-Ohio's motion to take administrative notice would have the Commission review 
information that was not presented at hearing and has not been admitted into the record. 
No witness has sponsored the exhibit and no party has had an opporttmity to 
cross-examine a sponsoring witness. DP&L's only opportunity to prepare and respond 
to the evidence was through its memorandum in opposition to lEU-Ohio's motioa 
Furthermore, the Court's decision indicates that the Commission has the discretion to 
determine whether to take administrative notice of facts outside the record. In this 
instance, the Commission finds that lEU-Ohio's motion should be denied. 
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2. Requests for Review of I*rocedural Rtdings 

a. lEU-Ohio Motions to Strike 

lEU-Ohio asserts that motions to strike the testimonies of witnesses Chambers and 
Mahmud should have been granted. lEU-Ohio contends that its motion to strike tiie 
testimony of witness Chambers should have been granted because vtdtness Chambers 
created financial projections based upon a spreadsheet titied "CLJ Second Revised 
Exhibits with DETAIL - incremental switching." The financial projections based upon 
ths spreadsheet were admitted at hearing as Exhibits WJC-3 and WJC-5. lEU-Ohio 
moved to strike the exhibits and any portion of witness Chambers' testimony that relied 
on those exhibits (Tr. Vol. H at 423-427). At hearing, the attorney examiners initially took 
lEU-Ohio's motion to strike under advisement and subsequentiy denied lEU-Ohio's 
motion (Tr. Vol, III at 593). lEU-Ohio later moved to strike the testimony of witness 
Mahmud for relying on WJC-3. At hearing, the attorney examiner also denied that 
motion to strike. (Tr. Vol. IV at 1037-1038). lEU-Ohio claims that the attorney examiners' 
rulings were in error based upon Ohio Rule of Evidence 703. Ohio Rule of Evidence 703 
requires that facts or data in the paiticuleu* case upon which an expert bases an opinion or 
inference may be those perceived by the expert or admitted in evidence at the hearing. 
TEU-Ohio argues that witness Chambers used a spreadsheet that contained the facts or 
data that he relied upon, but that in this case the spreadsheet was neither perceived by 
witness Chambers nor admitted into evidence at the hearing. The spreadsheet was 
actually created by witness Jackson, but lEU-Ohio asserts that DP&L failed to sponsor or 
move the facts or data contained in the spreadsheet into evidence durir^ his testimony. 
Next, lEU-Ohio avers that the spreadsheet is hearsay because it is an out-of-court 
statement made by witness Jackson being offered by witness Chambers for the truth of 
the matter asserted. Finally, lEU-Ohio contends that expert testimony must be based 
upon reliable scientific, technical, or other specialized information, and the spreadsheet is 
not reliable. In totat the motions to strike made by lEU-Ohio include DP&L Ex. 4A, 
WJC-3, and WJC-5. 

DP&L claims that lEU-Ohio's motions to strike were properly denied. First 
DP&L indicates that Ohio Rule of Evidence 103(A) states that error may not be 
predicated upon a ruling which admits or excludes evidence unless a substantial right of 
the party is affected. DP&L avers that lEU-Ohio failed to indicate or demonstrate that a 
substantial right has been affected. Furthermore, DP&L contends that lEU-Ohio was 
granted the opportunity to recall the witness and lEU-Ohio failed to avail itself of the 
opportunity to further question the witness. Second, DP&L asserts that lEU-Ohio failed 
to appropriately apply Ohio Rule of Evidence 703. Ohio Rule of Evidence 703 states that 
die facts or data in the case upon which the expert bases an opinion or inference may be 
those perceived by the expert or admitted in evidence at the hearing. DP&L posits that 
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lEU-Ohio made the improper argument that DP&L witness Chambers did not perceive 
the information because he did not create or verify the informatioiu According to DP&L, 
a witness may perceive information without creating or verifying i t Third, DP&L 
contends that sufficient discovery was offered and taken in this case, and that it would be 
unduly burdensome for all supporting data to be filed with the Commission. DP&L 
daims that, in a Commission proceeding of this scope, a reasonable line must be drawn 
between sufficient discovery and undue burden, and the attorney examiners drew a 
reasonable line. Fourth, DP&L notes that Ohio Rules of Evidence do not apply in 
Commission proceedings. Greater Cleveland Welfare Eights Organization, Inc. v. Pub. Util. 
Comm% 2 Ohio St3d 62,68,442 N.E.2d 1288(1982). 

The Commission affirms the attorney examiners' ruling denying lEU-Ohio's 
motions to strike. The Commission first notes that whUe it is not strictiy bound by the 
Ohio Rules of Evidence, the Commission seeks to maintain consistency with the Ohio 
Rules of Evidence to the extent practicable. Greater Cleveland, 2 Ohio St3d 62, 68, 442 
N.E.2d 1288 (1982). In this instance, we believe the attorney examiners' ruling was 
consistent with the Ohio Rules of Evidence and Commission practice. In tiiis case, DP&L 
witness Jackson created a spreadsheet using tmderlying data, titied the spreadsheet "CLJ 
Second Revised Exhibits with DETAIL - incremental switching," and then referenced the 
spreadsheet in his testimony. Other witnesses then used the same data for the purposes 
of using the data as a constant to compare with their own calculations and prelections. 

The Commission notes that in this proceeding, parties had a full and fair 
opportunity to conduct discovery of all facts relied upon by the witnesses who presented 
testimony at the hearing, and the spreadsheet at issue was disclosed in discovery 
{Tr. Vol. m at 592-593). Further, the witnesses disclosed the data in their pre-filed 
testimony and provided notice that they had used i t In addition, in order to avoid any 
prejudice to any party adversely affected by the ruling, the attorney examiners provided 
parties the opportunity to recall DP&L vwtness Jackson and cross-examine him on the 
contents of the spreadsheet (Ir. VoL III at 593). No party availed itself of the opportunity 
to recall the witness to conduct further cross-examination regarding the spreadsheet and 
data. 

b. lEU-Ohio's Motions to Compel 

lEU-Ohio also seeks review of the attorney examiners' ruling denying the motions 
to compel made at hearing. lEU-Ohio argues that the attorney examiners should have 
granted the motions to compel DP&L to disclose information regarding DP&L's ability to 
increase its revenue throu^ iiKxeases in distribution or transmission rates. lEU-Ohio 
contends that the attorney examiners improperly ruled that DP&L's responsive studies 
regarding its a l^ty to increase its revalue were protected by the attorney-client privilege 
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and work-product doctrine. Fxurthermore, lEU-Ohio claims that the attorney examiners 
also improperly ruled that DP&L's daim of privilege had not been voluntarily waived. 

DP&L asserts that the analysis of DP&L's ability to increase its revenue through 
increases in distribution or transmission rates was conducted at the request of legal 
cotmsel and was provided to counsel so that it could provide legal advice to DP&L 
regarding the potential filing of distribution and transmission rate cases. DP&L believes 
that this makes the requested information privileged. DP&L furtiier contends that it did 
not waive the privilege by providing a witness to testify on the same subject matter. 
DP&L argues that providing testimony on die same subject matter is not the same as 
volimtarily disdosing the confidential or privileged coixununications. Furthermore, the 
analyses of distribution and transmission rates were prepared in antidpation of 
Utigation, specifically in antidpation of yet to be filed distribution and transmission rate 
cases. DP&L avers that this makes the analyses protected under the work product 
doctrine. 

The Commission affirms the attorney examiners' rulings denying lEU-Ohio's 
motions to compeL We find that DP&L's analyses contained information protected by 
the attomey-dient privilege and the work-product doctrine. The attorney examiners also 
properly ruled that DP&L had not volimtarily waived privilege and confidentiality by 
providing v^tness testimony on distribution and transmission rates. To waive privilege 
or confidentiality, the witness would have to do more than reveal the existence of the 
analyses and testify on the same subject matter. The attorney client privilege is a 
statutory privilege and can only be waived if the dient expressly consents or voluntarily 
testifies to the communications. Jackson v. Greger, 110 Ohio St 3d 488, 2O06-Ohio-4968, 
854 N.E.2d 487. In this case, the witness testified on the same subject matter but did not 
expressly consent or volimtarily testify to the commtmications at issue. Further, the 
communications are protected tmder the work-product doctrine. Discovery of 
documents prepared in antidpation of litigation will be compelled for disclosure only 
upon a showing of good cause. Good cause requires a demoiwtration of need for die 
materials, which means a showing that the materials or information they contain are 
relevant or otiierwise unavailable. Civ. R. 26(B)(3); Jackson v. Greger, 2006-Cauo-4968,854 
N.E.2d 487. lEU-Ohio failed to demonstrate good cause for discovery of the documents. 
The Commission finds that the attorney examiners properly denied EEU-Ohio's motion to 
compeL The information in this case is protected by the attomey-dient privilege and the 
work-product doctrine. 



Attachment A 
Page 10 of 54 

12-426-ELrSSO, et aL -10-

U. DISCUSSION 

A. Applicable Law 

Chapter 4928, Revised Code, provides an integrated system of regulation in which 
specific provisions are designed to advance state polides of ensuring access to adequate, 
reliable, and reasonably priced electric service in the context of significant economic and 
environmental challenges. In reviewing DP&L's application, the Commission is 
cognizant of the challenges facing Ohioans and tiie dectric industry and will be guided 
by the polides of the state as established by the General Assembly in Section 4928.02, 
Revised Code, as amended by Amended Substitute Senate Bill 221 (SB 221). 

Section 4928.02, Revised Code, states that it is the policy of the stat^ inter alia, to: 

(1) Ensure the availabilify to consumers of adequate, reliable, 
safe, effident, nondiscriminatory, and reasonably priced retail 
electric service. 

(2) Ensure the availabilify of unbimdled and comparable retail 
dectric service. 

(3) Ensure diversify of electric supplies and suppliers. 

(4) Encourage innovation and market access for cost-efieetive 
supply- and demand-^de retail electric service including, but 
not limited to, demand-side management (DSM), time-
differentiated pricing, and implementation of advanced 
metering infrastructure (AMI). 

(5) Encourage cost-effective and effident access to information 
regarding the operation of the transmission and distribution 
systems in order to promote both effective customer choice 
and the developmait of performance standards and targets 
for service qualify. 

(6) Ensure effective retail competition by avoiding 
anticompetitive subsidies. 

(7) Ensure retail consumers protection against unreasonable sales 
practices, market defidendes, and market power. 

(8) I^ovide a means of giving incentives to technologies that can 
adapt to potential environmental mandates. 
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(9) Encourage implementation of distributed generation across 
customer classes by reviewing and updatir^ rules governing 
issues such as interconnection, standby charges, and net 
metering. 

(10) Protect at-risk populations induding, but not limited to, when 
considering the implementation of any new advanced energy 
or renewable energy resource. 

In addition, SB 221 enacted Section 4928.141, Revised Code, which provides that 
eiiective January 1,2009, electric utilities must provide consumers with an SSO consisting 
of either a market rate offer (MRO) or an ESP. The SSO is to serve as the dectric utility's 
default service. 

Section 4928.143, Revised Code, sets out the requirements for an ESP. Pursuant to 
Section 4928.143(B), Revised Code, an ESP must indude provisions relating to the supply 
and pridng of generation: service. The ESP, according to Section 4928.143(B)(2), Revised 
Code, may also provide for the automatic recovery of certain costs, a reasonable 
allowance for certain construction work in progress, an unavoidable surcharge for the 
cost of certain new generation facilities, charges relating to certain subjects that have the 
effect of stabilizing or providing certainty regarding retail electric service, automatic 
increases or decreases of components of the SSO price, provisions to allow securitization 
of any phase-in of the SSO price, provisions relating to transmission-rdated costs, 
provisions related to distritnition service, and provisions regarding economic 
development 

The statute provides that the Commission is required to approve, or modify and 
approve the ESP, if ^ e ESP, induding its pricing and all other terms and conditions, 
iriduding deferrals and future recovery of deferrals, is more favorable in the a^regate as 
compared to the expected results that would otherwise apply under Section 4928.142, 
Revised Code. 

B. Analysis of the Application 

DP&L proposes a Bve year ESP with a blending plan that annually increases the 
percentage of competitivdy acquired rates being incorporated into its SSO rates. DP&L 
also proposes six new rates to implement the ESP blending plan. First, DP&L proposes a 
new competitive bid (CB) rate that it will charge customers for the portion of the SSO 
load that is procured through the auction process. Second, DP&L proposes a 
Competitive Bid True-Up (COT) Rider that wUl true-up the actual costs of energy, 
capadty, and market-^?ased Transmission Cost Recovery Rider (TCRR) costs with the 
revenues collected from customers for those costs. Third, DP&L proposes a 
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non-bypassable service stability rider (SSR) for DP&L to be able to provide stable and 
rdiable dectric service. Fourtii, DP&L proposes a recondliation rider (RR) to recover 
costs of conducting a competitive bidding process (CBP), the costs of implementing 
competitive retail enhaiK:ement5, and any remaining over or under<ollection in the true 
up trackers remaining at the end of tiie blending period. Fiftii, DP&L proposes a 
switching tracker (ST) that would defer for later recovery from customers the difference 
between the level of switching experienced as of August 30,2012, and the actual levd of 
switching during the ESP term. Sixth, DP&L proposes an Alternative Energy Rider -
Nonbypassable (AER-N) as a placeholder to recover costs DP&L has incurred horn 
building and operating the Yankee Solar Generating Facility (Yankee). (DP&L Ex. 9 at 9-
11.) 

DP&L proposes four changes to rates to implement the ESP blending plan. First 
DP&L proposes to split the TCRR into b3^assable and nonbypassable rates. Second, 
DP&L proposes to merge the Environment Investment Rider (EIR) into base generation 
rates. Third, DP&L proposes to phase-out the maximum charge provisions confined in 
DP&L's current generation tariffe. Fourtlv DP&L proposes to move from its current fud 
methodology to a system average cost methodology. (DP&L Ex. 9 at 10.) 

1. ESP Term, Competitive Bid Process, and Master Supply Agreement 

DP&L proposes a five year ESP term, with annual blending percentages of 
10 percent, 40 percent 70 percent, and 100 percent, respectivdy. DP&L contends that it 
needs the five year ESP term to maintain its financial integrity and that a Qve year ESP 
term will mitigate DP&L's need for an increased SSR amount. (DP&L Ex, 8 at 2-3; DP&L 
Ex. 9 at 9; DP&L Ex. 1 at 10.) DP&L witness Jackson indicated that tiie Eve year ESP term 
is critical for DP&L to have the necessary cash flows needed to separate its generation 
assets by December 31, 2017 (DP&L Ex. 16 at 7). DP&L chose Charles River Associates 
(CRA) to conduct the CBP auction due to CRA's experience with tfie Commission in 
administering and conducting structured procurement auctions for other Ohio utilities 
(DP&L Ex. 9 at 18). 

DP&L argues that its ESP term should be authorized and that a more rapid move 
to market-based rates should be denied. DP&L contends that Section 4928.143, Revised 
Code, does not provide for the authorization of tiie implementation of competitive 
Indding, and especially not at rates more rapid than DP&L proposes. DP&L then notes 
that the Commission is bound by statute and has only the jurisdiction given to it. 
Columbus S. Power Co. v. Pub. UUls. Common, 67 Ohio St 3d 535, 537, 620 N.E,2d 835 
(1993)(per curiam). DP&L asserts that it could lose significant revenue if it were to move 
to market-based rates more rapidly or immediatdy implement 100 percent competitive 
hidd&n .̂ Furthermore, DP&L witness Jackson testified that DP&L may not be capable of 
providing safe and reliable service if it were to implement 100 percent competitive 
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bidding immediately, DP&L daims that it could not immediatdy implement 100 percent 
competitive bidding becaiise it would have to structurally separate, and structural 
separation is preduded by a trust indenture and a first and refunding mortgage on 
DP&L's long-term debt (DP&L Ex. 16A at 2-5; Tr. VoL I at 149-150; Tr. VoL HI at 694695). 
DP&L witness Jackson testified DP&L's first and refunding mortgage creates a Hen on all 
of the assets (transmission, distribution, and generation) of DP&L for the purposes of 
securing approximatdy $884 million of secured bonds. DP&L vntness Jackson then 
stated that divestment could not take place until the first and refunding mortgage is 
either defeased or amended. Defeasement would require the secured bonds be csQled, 
and the earliest they could be called is September 1, 2016. As for amending the bonds, 
DP&L witness Jackson indicated that the bonds could be amended to rdease the 
generation assets but it would require existing bondholders to willingly consent to 
release of the generation assets from the mor^ge . DP&L witness Jackson indicated that 
both scenarios present significant financial risk to DP&L. (DP&L Ex. 16 at 2-5.) DP&L 
points out tiiat intervenors conceded that they did no analysis of whether DP&L could 
structurally separate and divest its generation assets. (Tr. Vol. VII at 1637-1639; Tr. Vol. 
DC at 2400-2401.) 

DP&L also daims that the load from reasonable arrangement customers and 
special contract customers should be excluded from the CBP. First DP&L contends tiiat 
the reasonable arrangements and special contracts have been approved by the 
Commission and the contracts may not even permit DP&L to indude the load in the CBP. 
Second, DP&L witness Seger-Lawson claimed that customers served through a 
reasonable arrangement or special contract are not actually SSO customers because they 
are being served pursuant to the reasonable arrangement or special contract. DP&L 
contends tiiat thismakes their load ineligible for the CBP. (Tr. Vol. V at 1414-1415,1418-
1419.) 

FES, OCC, Duke Energy Retail, and Constellation assert tiiat DP&L should make a 
more rapid transition to market rates to take advantage of historically low market prices. 
FES, OCC, and Duke Energy Retail posit tiiat DP&L's ESP should immediatdy be 
100 percent competitively bid to take full advantage of low mari;et prices. FES witness 
Noewer stated tiiat there is no reason that DP&L could not immediatdy implement a 
fully market-based SSO. She also stated that i t in the first year of the ESP plan, the 
Commission approves a CBP for 100 percent of DP&L's load, it woidd create significant 
value for DP&L's customers and allow them to take full advantage of the current low 
market prices. (FES Ex. 17 at 6-7, 10-11.) However, Constellation witness Fein 
recommended that DP&L should move to 100 percent competitive bidding beginning in 
June of 2015. Constellation contends that the ESP blending percentages be 35 percent 
85 percent, and 100 percent respectivdy. (Constellation Ex. 1 at 10.) 
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To facilitate the immediate move to 100 percent competitive bidding, intervenors 
argue that DP&L should immediatdy structurally separate. Constellation witness Fein 
opined that DP&L has offered no valid justification for delaying the transition to fuEy 
competitive market rates (Constellation Ex. 1 at 10). Likewise, FES witness Noewer 
alleged tiiat DP&L has not provided a compelling reason why its generation assets could 
not be transferred out of the EDU before DP&L's proposed date of Deceniber 31, 2017. 
FES witness Noewer then recommended tiiat DP&L ^ould be required to structurally 
separate as soon as possible. (FES Ex. 17 at 9-10.) FES and intervenors contend that th^ 
would eliminate DP&L's finandal integrity problems because DP&L's distribution and 
transmission businesses could provide stable and reliable distribution and transmission 
service while earning a reasonable regulated rate of return. 

FES claims that extending the ESP term only permits DP&L to collect an SSR and 
other charges for the purpose of supporting its competitive generation business. FES 
witness Noewer alleged that, by ordering DP&L to structurally separate, the Commission 
would diminate any financial integrity problems affecting the regulated distribution and 
transmission businesses. Thus, FES contends that structural separation would eliminate 
the need to coUect tiie SSR and other charges. (FES Ex. 14 at 32.) 

FES and Constellation assert that DP&L should not be permitted to bid into its 
own auction imtil it completes structural separation. FES witness Noewer recommended 
that, if DP&L's ESP is not rejected by the Commission, the ESP should be modified to 
prohibit DP&L and its related entities from bidding into Ohio SSO auctions mitil 
corporate separation has taken place and DP&L is not receiving any generation-related 
charges. p^ -Ex . 17 at 5.) Furtiiermore, FES witness Lesser testified tiiat if DP&L is 
allowed to bid into the auctions it could have the effect of reducing partidpation in the 
auction and raisii^ the ultimate price paid by SSO customers. (FES Ex. 14 at 80.) 
Constdlation witness Fein recommended that ndther DP&L nor any of its affiliates 
should be eligible to partidpate in the CBP until DP&L achieves full structural 
separation. (Const Ex. 1 at 6.) 

FES and Constellation aver that DP&L's reasonable arrangements and special 
contracts should be induded in the CBP. FES witness Noewer noted that the difference 
between the. SSO price and the reasonable arrangement price is covered by customers; 
therefore decreasing tiie di^erence between the two prices would ease the burden on 
customers. Moreover, FES witness Noewer claimed that induding the load in the CBP 
makes the auction product more attractive to potential bidders and benefits all 
customers. (FES Ex. 17 at 13-14.) Constellation witness Fein opined that induding 
special contract and reasonable arrangement load in the CBP auction would send a 
market signal that the days of spedal contracts are over in Ohio. Constellation also 
proffered that exduding the load would isolate that portion of the load 6x>m the 
reduction in energy prices antidpated by the CBP, which would miss the opportunity to 
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lower tiie economic devdopment rider costs paid by aU customers. (FES Ex. 17 at 13-14; 
Const Ex.1 at 13.) 

Constellation recommends on brief that DP&L should be required to use a 
Master Supply Agreement (MSA) that is consistent with or improves upon the ones 
adopted for other Ohio utilities. Specifically, Constellation argues that Network 
Integration Transmission Service (NITS) charges should be exduded from the auction 
product independent credit requirements should be removed, a weekly setflement 
process should be implemented, and any conipulsory notional quantity language should 
be diminated. Constellation witness Fein testified that DP&L should be required to 
revise its MSA in order to make it more consistent with industry-standard agreements for 
wholesale supply, and to provide greater clarity with respect to its terms (Constellation 
Ex.1 at 20-22,23-30). 

Staff recommends tiiat the Commission approve a three year ESP term. Staff 
witness Choueiki testified that a three year ESP term is benefidal because the quality of 
information for years four and Bve of a five year ESP is insuffident to warrant 
committing ratepayer dollars to DP&L for those years (Staff Ex, 10 at 5). Staff witness 
Choueiki furtiier stated that a three year ESP term is beneficial because market rates are 
volatile, projections of capital expenditures are unreliable, projections of shopping are 
unreliable, and the ftiture financial integrity of the Company is unpredictable (Sta££ Ex. 
10 at 9). A three-year ESP also provides a faster transition to market than either an MRO 
or DP&L's proposed ESP. 

The Commission finds that DP&L's ESP should he approved for a term beginning 
January 1,2014, and terminating December 31,2016. We agree with the parties that CBP-
based prices should be implemented during this ESP. We find ttiat the annual blending 
percentages of tiie CBP auction rate shall be 10 percent for the period January 1,2014, to 
December 31,2014; 40 percent for the period January 1,2015, to December 31,2015; and 
70 percent for the period January 1,2016, to December 31,2016. The Commission finds 
that this schedule for DP&L to implement full CBP procurement will move DP&L rates 
to market while granting DP&L suffident time to refinance its long term debt to facilitate 
the divestment of the Compan3r's generation assets. The Commission notes that DP&L 
witness Jackson demonstrated that DP&L could not divest its generation assets before 
September 1, 2016. DP&L witness Jackson testified that defeasement and rdease of the 
first and refunding mortgage would be the only two options to divest sooner than 
September 1, 2016 (DP&L Ex. 16 at 2-4). Both defeasement and release of the first and 
reftmding mortgage present significant financial risk to DP&L. DP&L witness Jackson 
indicated that even if DP&L could defease or amend its first and refunding mortgage, 
DP&L would have to maintain or refinance all $884 million of indebtedness at tiie 
regulated business, call a portion of this indebtedness and repay it with cash, or call a 
portion of the indebtedness and refinance it with proceeds raised by the new unregulated 
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business (DP&L Ex. 16 at 4). However, the Commission also bdieves that DP&L has 
failed to demonstrate that it necessarily cannot divest its generation assets sooner than 
December 31, 2017. Therefore, the ESP term will end on December 31, 2016, and the 
Commission expects DP&L to file a generation divestment plan tiiat divests all of its 
generation assets by that date. We also note that the ESP term to implement full CBP 
procurement proceeds more quickly than provided by Section 4928.142(D), Revised 
Code. 

Accordingly, the Commission directs that by November 1, 2013, DP&L should 
conduct an auction for 10 tranches of a 36 month product commencing January 1,2014. 
By November 1, 2014, DP&L should conduct an auction for 30 tranches of a 24 month 
product commencing January 1,2015. By November 1, 2015, DP&L should conduct an 
auction for 30 tranches of a 12 month product commencing January 1,2016. DP&L shall 
file its application for a subsequent SSO, pursuant to Section 4928.141, Revised Code, by 
March 1,2016. If a subsequent SSO is not authorized by the Commission by November 1, 
2016, DP&L shall procure, through the CBP auction process, 100 tranches of a full-
requirements product for a term that is not less than quarterly or more tiian aimtudly to 
be deliverable on January Ir 2017, until a subsequent SSO is authorized. 

The Conunission finds tiiat DP&L's CBP and MSA should be approved, and that 
the first auction for the CBP will be conducted by CRA. Consistent witti our treatment of 
otiier -utilities, affiliates and subsidiaries of DP&L shall be permitted to partidpate and 
compete in the CBP auctions in the same fair and nondiscriminatory manner as all other 
partidpants. DP&L shall not give any competitive advantage to an affiliate or subsidiary 
partidpating in the CBP auctions. However, I3P&L itself shaU not partidpate in tiie CBP 
auctions, as we are persuaded by FES witness Lesser that this may chill partidpation in 
the CBP auctions (FES Ex. 14 at 80). 

CRA will select the winning bidder(s), but the Commission may r^ect the restdts 
within 48 hours of the auction conclusion based upon a recommendation from the 
independent auction manager or the Commission's consultant that the auction violated 
the CBP rules. The Commission will not establish a starting price or evening bid price 
cap. As with other dectric utilities' CBP, the Commission finds a load cap should apply 
to each auction, with no one supplier being able to bid upon or be awarded more than 
80 percent of the tranches in any one auctiort Further, tiie CBP and the blending 
percentages will cover DP&L's entire customer load; no customer load should be 
exduded from the CBP, regardless of whether the customer's load is being served 
pursuant to a reasonable arrangement or special contract The Commission believes that 
induding DP&L's entire customer load in the CBP will promote full devdopment of 
competitive rates and encourage partidpation in the auction. Finally, the Commission 
notes that we reserve the right to modify and alter the load cap or any other feature of 
the CBP process for future auctions as the Commission deems necessary based upon our 
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continuing review of tiie CBP process, induding the reports on tiie auction provided to 
the Commission by the independent auction manager, the Commission's consultant, 
DP&L, and Staff. 

2. Service Stability Rider 

DP&L proposes an SSR pursuant to Section 4928.143(B)(2)(d), Revised Code, 
which would be assessed on all DP&L customers for the purpose of stabilizing and 
providing certainty regarding retail dectric service by maintaining DP&L's financial 
integrity. DP&L daims that its return on equify (ROE) is declining and that its declining 
ROE, as well as tiie corresponding threats to DP&L's finandal integrity and ability to 
provide safe and rdiable service, is being driven principally by tiiree factors: increased 
switdiing, declining wholesale prices, and declining capadty prices (DP&L Ex. lA at 13, 
Tr. VoL I at 135-136). DP&L witness Chambers testified that due to these fadors, the 
Company would not be able to maintain its finandal integrity without the SSR (DP&L 
Ex. 4A at 45-47). DP&L avers that its financial integrity is compromised, and if it 
becomes further compromised the generation, transmission, and distribution functions oi 
DP&L will not be capable of providing stable, safe, and reliable retail dectric service. 
Numerous DP&L witnesses stated that the proposed SSR amount is the minimum that 
DP&L would need to provide stable, safe, and reliable service (DP&L Ex. 16A at VS; 
DP&L Ex. 12 at 23; DP&t Ex. 4A at 54.) 

A. Compliance with Section 4928.143(B)f2Xd). Revised Code. 

DP&L posits that for a charge to be lawful under Section 4928.143(B)(2)(d), 
Revised Code, it must satisfy three criteria: it must be a term; condition, or charge; it 
must relate to limitations on aistomer shopping for retail dectric generation service, 
bypassability, standby, back-up, or supplemental power service, default service, carrying 
costs, amortization periods, and accounting or deferrals or future recovery of deferrals; 
and it must have the effect of stabilizing or providing certainty regarding retail electric 
service. DP&L avers that the SSR is a charge that rdates to defatdt service and 
bypassability and has the effect of stabilizing or providing certainty regarding retail 
dectric service (DP&L Ex. 4A at 53, DP&L Ex. 9 at 8-10, DP&L Ex. 12 at 23, DP&L Ex. 16A 
at 8), First DP&L alleges that it is essentially xmdisputed that the SSR is a term, 
condition, or charge pP&L Ex. 12 at 23; Tr. VoL VI at 1463; Tr. VoL v m at 2053-2054; 
Tr. Vol. X at 2600). Second, DP&L claims that tiie SSR is rdated to default service and 
b3^assability. DP&L notes on brief that the SSR is substantially similar to AEFs Rale 
Stabilization Rider (RSR) approved by the Commission, which was found to relate to 
default service and bypassability. In re Columbus Southern Power Company and Ohio Power 
Company, Case No. 11-346-EL-SSO (AEP ESP II Case) Entry on Rehearing (October 3, 
2012) at 15. Further, DP&L contends that the SSR is related to bypassability because it is 
a nonbypassable charge. Thus, DP&L claims that the second statutory criterion has been 
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satisfied. Third, DP&L contends that the SSR has the effect of stabilizing or providing 
certainty regarding retail dectric service. DP&L asserts that the SSR would provide the 
same benefits as ASF's RSR because it would permit DP&L to freeze non-fud generation 
rate increases, it would permit DP&L to conduct auctions to set its SSO rate, and it wovdd 
permit DP&L to have fixed SSO rates (DP&L Ex. 9 at 8-10; DP&L Ex. 13). Furtiier, DP&L 
contends that it needs the SSR so that it can continue to provide safe and reliable service 
(DP&L Ex. 16A at 8; DP&L Ex. 12 at 23; DP&L Ex. 4A at 53). DP&L avers that a charge 
for DP&L to be able to provide stable, safe, and reliable service necessarily has tiie effect 
of stabilizing and providing certainty regarding retail dectric service. Witiiout the SSR, 
DP&L daims that it would not be capable of providing stable, safe, and reliable service 
(DP&L Ex. 4 at 54). 

lEU-Ohio, OHA, OEG, OCC, and otfiers daim on brief that the SSR is not 
permitted under Section 4928.143(B)(2)(d), Revised Code. OCC witness Rose testified, 
and numerous intervenors contend, that the SSR fails to satisfy Section 4928.143(B)(2)(d), 
Revised Code (OCC Ex. 21 at 12-13). Intervenors believe that DP&L has failed to meet its 
burden of demonstrating that the SSR is a term, condition, or charge, related to 
limitations on customer shopping for retail dectric generation service, b3rpass^ility, 
standby, back-up, or supplemental power service, default service, carrying costs, 
amortization periods, and accounting or deferrals, induding- future recovery of such 
deferralsj- as would have tiie effect of stabilizing or providing certainty regarding retail 
dectric service. Intervenors contend that the SSR does not relate to default service 
because default service is a provider of last resort (POLR) service. OCC argues on brief 
that the SSR does not relate to bypassability because, though bypassability is not defined, 
a reasonable interpretation of bypassability would be costs incurred- as a result of 
customer switching. Intervenors then posit that the SSR provides ndther certainty nor 
stability regarding retail dectric service. Intervenors contend that since DP&L's 
transmission and distribution businesses receive adequate revermes, and generation is 
avaiiable on the wholesale market an SSR to support DP&L's competitive retail 
generation business fails to provide certainty or stability regarding retail electric service. 

FES, lEU-Ohio, Honda, and OEG claim that DP&L failed to meet its bvaden oi. 
demonstrating that it would not be able to provide stable, safe, and reliable service 
without the SSR. The premise of intervenors' argument is that tiie SSR would support 
DP&L's competitive generation assets, yet those competitive generation assets are not 
necessary for DP&L to maintain rdiable distribution and transmission service. 
Intervenors contend that DP&L could maintain reliable distribution and transmission 
service without the SSR because if DP&L's generation assets are divested, DP&L's 
distribution and transmission businesses receive adequate revenue to ensmre reliable 
service. Intervenors point out tiiat DP&L witoess Jackson testified tiiat he believed that 
DP&L's transmission and distribution businesses would recdved adequate revenue to 
ensure rdiable service (Tr. Vol. I at 241-242). Therefore, interveners argue that DP&L's 
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generation assets could be divested, and DP&L would be a regulated distribution and 
transmission utility capable of providing stable, safe, and reliable distribution and 
transmission service. Further, intervenors contend on brief that DP&L should file a 
distribution rate case to determine if the distribution business really is earning suffident 
revenue. OCC points out that DP&L witness Malinak even testified that the filing oi a 
distribution or transmission rate case could be a way to enhance DP&L's ability to 
continue offering safe and reliable service (Tr. Vol. XI at 2804). Furtiiermore, OCC 
witness Duaim claimed that the generation side of DP&L's business is what is causing 
DP&L's financial integrity problems, therefore if the SSR is necessary to maintain DP&L's 
financial integrity then it must be a generation-related charge (OCC Ex. 28 at 28; Tr, VoL I 
at 240-241; Tr. Vol. XI at 2804). Divesting the generation from DP&L would negate the 
need for a generation-rdated charge and allow DP&L the distribution and transmission 
utility to provide stable, s<ife, and reliable service. Therefore, intervenors believe that the 
SSR should be denied by the Commission because DP&L failed to demonstrate that it is 
necessary for DP&L to provide stable, safe, and reliable service. (FES Ex. 14A at 16-17, 
OCC Ex. 28A at 29, O K ; Ex. 1 at 9.) 

FES, EEU-Ohio, OCC, FEA, Kroger, OEG, OHA, and Wal-Mart daim that tiie SSR 
is a generation-related charge, the granting of which would be anticompetitive. 
According to FES witness Lesser, DP&L's generation assets have been competitive for 
over a decade (FES Ex. 14 at 32; see also, t r . Vol. HI at 709). If DP&L's transmission and 
distribution businesses recdve adequate revenues, as indicated by DP&L witness 
Malinak, intervenors daim the S ^ revenues must be for the purpose of supporting 
DP&L's generation business (Tr. Vol. I at 240-241; Tr. Vol. XI at 2804). OEG vntaess 
KoHen explained that DP&L's projected financial health could be transformed and 
improved simpfy by transferring its generation assets to an afftiiate or selling them to a 
third party (OEG Ex. 1 at 11). Not only would divestiture allow DP&L to provide stable, 
safe, and rdiable service, but without divestiture DP&L would need an anticompetitive 
SSR to remain financially viable. Intervenors contend that granting the SSR to support 
DP&L's competitive generation assets would be anti-competitive because it would 
support DP&L's competitive generation business over other competitive generation 
providers operating in DP&L's service territory (Tr. VoL II at 479-480, 528-^2). 
Furthermore, supporting DP&L's generation business would be at the expense of all 
customers since the SSR would be a nonbypassable charge. This presents the problem of 
shopping customers paying for both their own competitive generation service as well as 
for DP&L's competitive generation assets througji the SSR. lEU-Ohio witness Murray 
equated the SSR to an unlawful subsidy of DP&L's competitive generation assets 
(lEU-Ohio Ex. 2 at 22). 

lEU-Ohio, IGS, Kroger, and OCC contend that the SSR is an imlawful and 
unreasonable transition charge. DP&L was permitted to collect transition charges diuing 
its market development period (MDP), but the MDP ended in 2005. Intervenors claim 
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that the SSR is a transition charge because it is designed to provide DP&L witii 
generation-related revenue that it would otherwise lose as a result of customers shopping 
to obtain better retail generation supply prices. lEU-Ohio witness Murray indicated that 
during tiie market devdopment period (MDP), EDUs were provided an opportunity to 
protect themselves in the event that they judged the revenue from unbundled generation 
prices to be above tiie revenue that could be obtained firom providing generation services 
in the competitive market. The EDU cordd then file with the Commission for transition 
revenue, which was the difference between the unbundled default supply generation 
prices and prices for generation services in the market (lEU-Ohio Ex. 2 at 25-26). While 
the SSR does not carry the titie of a transition charge, intervenors assert that it has the 
effect of a transition charge because it would deny customers the benefits of shopping in 
the competitive retail dectric services market (lEU-Ohio Ex. 2A at 24-27; lEU-Ohio Ex. 3A 
at 16-26; OCC Ex. 21 at 6-12; IGS Ex. 1 at 3-6). 

Intervenors also note that DP&L was permitted to collect transition revenues in its 
dectric transition plan (ETP) proceeding. In re Dayton Potoer and Ught Company, Case 
Nos. 99-1687-EL-ETP, et al. (DP&L ETP Case). lEU-Ohio vwtness Hess estimated that 
DP&L recovered approximately $441 million in transition revenues through default 
generation supply service and the nonb3rpassable consumer transition charge (CTQ 
(lEU-Ohio Ex. 3 at 22). Fmihermore, DP&L was permitted to recover revenues for 
generation-rdated regulatory assets that were transition costs. These revenues were 
recovered through a regulatory transition charge (RTC). Both the CTC and RTC ended 
on December 31, 2003. According to lEU-Ohio witness Hess, DP&L's market 
devdopment period, the period after which it would not be permitted to collect further 
transition revenues, was supposed to end on December 31,2003 (lEU-Ohio Ex. 3 at 23). 
However, the MDP was extended until December 31, 2005, pursuant to In re Dayton 
Power and light Company, Case No. 02-2779-EL-ATA, et al., (DP&L RSPI Case), Opiiuon 
and Order (September 2, 2003) at 13. Intervenors condude that, since the SSR is a 
transition charge and the MDP for collection of transition charges has ended, the SSR 
should be denied. (lEU-Ohio Ex. 2A at 24-27, lEU-Ohio Ex. 3A at 16-26, OCC Ex. 21 at 6-
UKSEx. la t3-^ . ) 

Staff agrees that the SSR is permitted under Section 4928.143(B)(2)(d), Revised 
Code, and is substantially similar to charges previously approved by the Commission. 
Staff contends on brief tiiat maintaining DP&L's finandal integrity means more than 
simply avoiding a cash flow emergency or bankruptcy; maintaining a utility's financial 
integrity is necessary to ensure that the utility is able to function in a normal way, serving 
its obligations and maintaining its normal operations. Staff notes that it is up to the 
Commission to determine if DP&L's financial integrity is threatened but indicates that 
DP&L would have financial losses in several years without an SSR (Ir. Vol. I at 221-222). 
Staff witness Choueiki noted that the Commission has granted similar charges to otiier 
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utiHties based upon Section 4928.143(B)(2)(d), Revised Code (Staff Ex. 10 at 11). AEP ESP 
II Case; In Ee Duke Energy OMo, Case No. 11-3549-EL-SSO. 

The Commission finds that the SSR meets tiie criteria of Section 4928.143(B)(2)(d), 
Revised Code, as it is a charge related to default service and bjrpassability tiiat has the 
effect of stabilizing and providing certainty regarding retail dectric service. Piursuant to 
Section 4928.143(B)(2Xd), Revised Code, an ESP may indude terms, conditions, or 
charges relating to limitations on customer shopping for retail electric generation service, 
bypassability, standby, back-up, or supplemental power service, default service, carrying 
costs, amortization periods, and accounting or deferrals or future recovery of def^rals 
that wotdd have the effect of stabilizing or providing certainty regardir^ retail dectric 
service. The Commission first notes that it is essentially imdisputed that the SSR is a 
term, condition, or charge; therefore, the first criterion of Section 4928.143(B)(2)(d), 
Revised Code, is satisfied. 

The Commission finds tiiat the SSR is rdated to default service. The SSR is a 
nonbypassable stability charge for the purpose of maintaining DP&L's financial integrity 
so that it may continue to provide default service. DP&L is required under Section 
4928.141, Revised Code, to provide an SSO for customers in its service territory. The SSO 
is the default service provided by the dectric utility and may be provided tiirough either 
-an ESP or an MRO. In fact even if DP&L were to propose an MRO, DP&L would still 
need to maintain it$ generation assets for some time because it would be required to 
blend the MRO witii its previous SSO rate over Hve years or such other period of time as 
determined by tiie Comndssion, pursuant to Sections 4928.142(D) and 4928.142(E), 
Revised Code. Therefore, we find that Section 4928.143(B)(2)(d), ^vised Code, 
authorizes a financial integrity charge to the extent that such charge is necessary to 
ensure stability and certainty for the provision of SSO service. 

Moreover, Section 4928.142(B)(2)(D), Revised Code, authorizes dectric utilities to 
indude in an ESP terms related to bypassability of charges to the extent that such terms 
have the effect of staHIizing or providing certainty regarding retail dectric service. The 
Commission finds that based upon the record of thfe proceeding, tiie SSR should be 
nonbypassable. Both shopping and non-shopping customers benefit from the existence 
of the standard service offer, which is available even if market conditions become 
unfavorable for retail shopping customers over the term of the ESP. Thus, the 
Commission believes that tiie second criterion of Section 4928.143(B)(2)(d), Revised Code, 
is satisfied. 

Finally, the Commission believes that the SSR would have the effect of stabilizing 
or providing certainty regarding retail electric service. We agree with DP&L that if its 
financial integrity becoines further compromised, it may not be able to provide stable or 
certain retail dectric service (DP&L Ex. 16A at 7-8, DP&L Ex. 12 at 23, DP&L Ex. 4A at 
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54). Altiiougjh generatioiv transmission, and distribution rates have been unbundled, 
DP&L is not a structurally separated utility; thus, the finandal losses in the generation, 
transmission, or distribution business of DP&L are financial losses for the entire utility. 
Therefore, if one of the businesses suffiers finandal losses, it may impact the entire utility, 
adversdy affecting its ability to provide stable, rdiable, or safe retail dectric service. The 
Commission finds that the SSR will provide stable revenue to DP&L for the purpose of 
maintaining its finandal integrity. 

The Commission further finds that tiie SSR is not a transition charge and the 
Commission's authorization of the SSR is not the equivalent of autiiorizii^ transition 
revenue. We reject the claim that the SSR allows for the collection of inappropriate 
transition revenues or stranded costs that should have been collected prior to December 
2010, pursuant to Amended Substitute Senate Bill 3, as DP&L does not daim its ETP 
failed to provide suffident revenues. Further, we note tiiat DP&L continues to be 
responsible for offerir^ SSO service to its customers and has demonstrated that the SSR 
is tiie minimum amount necessary to maintain, its financial integrity to provide such 
service. Moreover, our holding today is consistent with our decision in the AEP ESP II 
Case, in which we determined that AEP-Ohio's proposed RSR did not allow for the 
collection of inappropriate transition revenues or stranded costs. AEP ESP U Case, 
Opinion and Order (August 8,2012) at 3Z 

B, SSR Amount 

DP&L asserts that the SSR amount should be suffident for DP&L to achieve an 
ROE within a reasonable range of 7 to 11 percent DP&L witness Chambers testified that 
based'bn market information, his analysis leads him to believe that a range of 7.7 percent 
to 10;4 percent is a reasonable ROE for DP&L to be able to function effectively and 
maintain its financial integrity (DP&L Ex. 4 at 2). He also noted that intervenors and 
Staff applied an adjusted capital structure of 50 percent debt to 50 percent equify when 
presenting their ROE forecasts and SSR proposals (Staff Ex. lA at 3-5, Tr. Vol. IV at 915-
916, 935,1026). However, DP&L witness Chambers claimed tiiat DP&L's actual capital 
structure is 40 percent debt to 60 percent equity and explains that the projected ROE 
target is different depending on the capital structure used to calculate the projection 
(DP&L Ex. 4A at 30). DP&L witness Malinak testified that the SSR shouldbe set to target 
an ROE no lower than seven percent under an adjusted capital structure and explained 
that an ROE target of seven percent would be sufficient to maintain DP&L's financial 
integrity (DP&L Ex. 14A at 23-24). 

FES, lEU-Ohio, OCC, FEA, Honda, and OEG contend that the SSR should be 
denied because DP&L should undertake operations and maintenance (O&M) savings 
and capital expenditure reductions before collecting stability revenues to maintain 
DP&L's financial integrity. FES witness Lesser claimed that DP&L's financial integrity 
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concems are overstated because it has not induded O&M savings and capital 
expenditure reductions in its calculations (FES Ex. 14 at 33-34; Tr. Vol. I at 256). He then 
conduded that these O&M savings and capital exp^enditure reductions would provide 
savings to DP&L to mitigate its finandal integrity concerns and decrease the need for 
substantial stability revenues, if not eliminate the need for stability revenues altogether. 
Fiuihermore, intervenors daim on brief that DP&L has already identified numerous 
O&M savings and capital expenditure reductions, yet DP&L has failed to implement 
them, failed to identify a single project that it would be unable to complete, and failed to 
identify a single negative outeome for customers associated with the reductions. 
Intervenors recommend that, if an SSR is authorized, it should be reduced by the amount 
of O&M saving and capital expenditure reductions that DP&L can undertake. 
Intervenors argue that O&M savings and capital expenditure reductions should be 
implemented before a charge is imposed upon customers to maintain DP&L's financial 
integrity. Intervenors daim that DP&L's financial integrity might not even be 
compromised once it implements O&M savings and capital expenditure reductions, thus 
negating the need to impose finandal integrity charges at all. (FES Ex. 14A at 17-22, FEA 
Ex. 1 at 7, OCC Ex. 28A at 41, OEG Ex. 1 at 10, lEU-Ohio Ex. 1A at 18-190 

DP&L responds that O&M savings and capital expenditure reductions should not 
be considered when setting the SSR, DP&L witness Jackson daimed that O&M savings 
and capital expenditure reductions are in addition to the SSR, not in place of it, so that it 
can earn a reasonable ROE (DP&L Ex. 16A at 10; DP&L Ex. 16A at CLJ-7; Tr. VoL I at 256-
257). He, as well as DP&L witness Herrington, noted that potential O&M savings have 
not been approved by DP&L's board of directors for the full term of the ESP (DP&L Ex. 
16A at 9; Tr. Vol. IV at 1118). DP&L witoesses Jackson and Herrington alleged tiiat even 
if the O&M savings and capital expenditure reductions were approved and 
implemented, implementing them could present substantial risks to the Company and its 
ability to provide stable, safe, and reliable service (DP&L Ex. 16A at 9-10; Tr. VoL IV at 
1113-1114, 1176-1177). These risks indude lowering DP&L's O&M expenses bdow 
DP&L's historic averages and impairment of DP&L's operations through reduced 
maintenance expenditures (DP&L Ex. 16A at 9-10; Tr. Vol. IV at 1176-1177). DP&L 
witness Jackson testified that some of the potential O&M savings measures are 
generation-rdated and that if implemented, the operational performance of the 
Company's generation fleet would deteriorate, resulting in lower wholesale revenue and 
gross margin attributable to tiiose plants, potential PJM RPM capadty penalties, and 
higher future O&M costs due to unforeseen and unplanned outages. He further testified 
that the SSR does not guarantee that DP&L will earn a given ROE; therefore, if the SSR 
alone is insuffident to meet DP&L's ROE target O&M savings could then be 
implemented to meet the ROE target (DP&L Ex. 16 at 7,10.) Further, DP&L witness 
Malinak claimed that capital expenditiure reductions would have Uttie impact on DP&L's 
earnings or ROE, so the consequences of O&M savings and capital expenditure 
reductions would outwdgh any benefit (DP&L Ex. 14A at 27-28). 
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OEG and Honda recommend that, if the SSR is authorized, the revenue 
requirement should be limited to no more than DP&L's present $ ^ million annual rate 
stabilization charge (RSQ. OEG witness KoUen alleged that there are numerous flaws 
witti DP&L's application, but reducing the SSR to the amount of the RSC would reduce 
the risk that DP&L will over-recover costs from customers through tiie SSR in violation 
of Section 4928.02(A), Revised Code. Further, OEG witness KoUen opined that the SSR 
should be allocated using a one coinddent peak (ICP) demand allocation method tiiat 
reflects the underlying demand-rdated character of the SSR charges. This allocation 
method would align SSR revenues with the cost responsibility of the appropriate 
customer dass (OEG Ex. 1 at 7-8). Furtiiermore, OEG witness Kollen recommended that 
the SSR should be recovered through a kilowatt (kW) demand charge (OEG Ex.! at 3-5, 
20^21). 

OCC asserts that if an SSR is authorized, the collection of the SSR should not start 
until the blending with auctiort-based rates begins. OCC vritness Duann recommended 
that collection of the S ^ start once blending with the auction based rates begins, which 
would match potential savings to DP&L's customers with the costs, in the form of the 
SSR, of accderating the blending of auction based rates (OCC Ex. 28 at 44). However, 
OCC witness Duann then dahned that tiie ESP should immediately move to a 
100 percent market rate (OCC Ex. 28 at 45). 

OCC avers that if an SSR is authorized, DP&L shoidd be prohibited from paying 
dividends. OCC witness Duann recommended that DP&L should not be pemciitted to 
pay dividends to- its parent companies without Commission approval while it collects the 
SSR (OCC Ex. 28 at 48). OCC claims on brief that prohibiting DP&L from paying 
dividends would not be a takirig and that, even if it were a takii^ constitutional issues 
are not within the jurisdiction of the Commission. OCC asserts that the Supreme Court 
of Ohio has dearly indicated that the Commission can prohibit a utility fix>m paying 
dividends where tiie utility lacks sufficient surplus for paying dividends. Ohio Central 
Tel Corp. v. Pub, Util Comm., 127 Ohio St 556 (1934). OCC contends that DP&L's 
argument that it needs an SSR to maintain its finandal integrity, and even to avoid a 
finandal emergency, sufficientiy demonstrates that it lades sifffident surplus for paying 
dividends. OCC condudes that prohibiting DP&L from paying dividends while it 
collects the SSR is essential to protecting DP&L's customers and shareholders (Tr. VoL X 
at 2551-2552). 

Staff witness Choueiki recommended that DP&L's ESP should be a three year 
term, because projections for capadty, energy, and capital expenditures in years four and 
five of DP&L's proposed ESP are inherentiy unreliable (Staff Ex. 10 at 4-5). Staff witness 
Mahmud recommended that, if the Commission adopts a three year ESP and approves 
an SSR, the SSR should fall within a r a i ^ of $133 million to $151 million per year (Staff 
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Ex. 1 at 4). Staff witness Mahmud recommended an SSR of $133 million to arrive at 
DP&L's proposed average ROE, or an SSR of $151 million to arrive at an ROE in the 
reasonable range of 7 to 11 percent For both recommendations. Staff witness Mahmud 
adjusted DP&L's debt to equity ratio to 50 percent debt and 50 percent equity (Staff Ex. 1 
at 5). However, Staff concedes that compared to tiie proposed ESP, DP&L would recdve 
about $100 million less under Staff's proposal (Tr. VoL Vn at 1908). Staff believes that 
this $100 million defidency would be offset by Staffs switching projections, which Staff 
contends are more reliable and indicate less lost revenue from switching. 

The Commission finds that DP&L may collect the SSR in the amount of 
$110 million for each of tiie years 2014 and 2015. We note that DP&L proposed an SSR in 
the amount of $137.5 million per year over the term of the ESP (DP&L Ex. l A at 11-13). 
However, taking into consideration potential O&M savings for years 2014 through 2016, 
the Commission finds that the SSR should be established at $110 million per year (Tr. 
VoL I at 189). The Commission finds that this is the minimum amount necessary to 
ensure the Company's financial integrity and provide the Company with the opportunity 
to achieve a reasonable ROE during the ESP. The Commission did not offeet the 
proposed SSR by potential capital expenditure reductions because, based upon the 
record, we are not persuaded that the potential capital expenditure reductions have as 
significant an impact on the Company's ROE as the potential O&M savings (Tr. I at 257-
258; DP&L Ex, 14A at 27-28). Fxurther, we believe that DP&L should retain the abflity to 
impact its ROE through additional measures such as capita expenditure reductions. 

We agree with OCC that the increase in the SSR from the amount of the RSC in the 
previous ESP to $110 nuUicHi annually should not be-imposed until the blending of 
market rates begins, since current lower-priced market rates will offset the SSR increase. 
Therefore, we have established January 1, 2014, as the effective date of the ESP. 
However, DP&L may continue to coUect tiie RSC, prorated monthly, over the remaining 
months of ^ 3 . Once the blending of market rates begins, DP&L should establish rates 
to collect the SSR amotmt of $110 million per year for the years 2014 and 2015. 

The Conunission finds that authorizing an SSR to-achieve an ROE target of 7 to 11 
percent is reasonable. We previously found in the AEP ESP U Case that an ROE target 
range of 7 to 11 percent is in a range of reasonableness. AEP ESP II Case, Opinion and 
Order (August 8,2012) at 33. However, we note that an ROE target outside of the 7 to 11 
percent range is not per se unreasonable. The test is one of reasonableness, based upon 
the facts of the case and the law and policy of the state of Ohio. Furtiiermore, it is an 
ROE target and not an exact determination of the ROE that the utility will recover. In 
this case, tiiere are a numl>er of factors that impact projections regarding DP&L's 
financial position. These Victors stem from the significant length of time since DP&L's 
last distribution rate case and the potential ability to seek an mcrease in distribution 
rates, the ability of DP&L to reduce its O&M costs and capital expenditures without 
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sacrifictng service stability and rdiabilify, the unpredictability of future switching rates, 
and tiie tmpredictability of future energy and capadty markets. We find that the record 
of this proceeding demonstrates that, when the approved SSR, O&M savings, capital 
expenditure reductions, adjusted capital structure, and the potential for a future 
distribution rate case axe considered, DP&L will have a reasonable opportunity to 
achieve an actual ROE in the 7 to 11 percent range. 

Moreover, to ensure that DP&L does not reap disproportionate benefits ffom the 
ESP as a result of the approved SSR, the Commission finds that a significantiy excessive 
earnings test (SEEI) threshold of 12 percent should be established. The record of tiiis 
case demonstrates that an ROE of 12 percent would be above the high end of the range of 
reasonableness (DP&L Ex. 4 at 2). Moreover, a SEBT threshold of 12 percent is consistent 
with our holding in the AEP ESP U Case. AEP ESP U Case, Opinion and Order (August 8, 
2012) at 37. Furthermore, the SSR is being authorized to maintain DP&L's finandal 
integrity; therefore, we find that all SSR revenues should remain with DP&L, and not be 
transferred to any of DP&L's current or future affiliates through dividends or any other 
means. 

Further, the Commission is not persuaded by DP&L's testimony that the SSR is 
properly collected through a flat customer charge. We find that the Staffs proposed rate 
design, which would minimize rate impacts upon customers, should be adopted (Staff 
Ex. 8 at 14). However, we agree with OEG that the SSR revenues shoiild be allocated 
using a ICP demand allocation method that reflects the underlying character of the SSR 
charges (OEG Ex. 1 at 7-^). Therefore, we will adopt the rate design recommended by 
Staff and the dass-allocation metiiodology recommended by OEG of a 1 CP demand 
allocation method. 

Finally, the Commission is persuaded by the testimony at the hearing that the 
reliability of financial projections significantiy declines over time (Staff Ex. 10 at 4-5). 
Thus, we will authorize the SSR only until December 31, 2015. However, we also find 
that DP&L should have the opportunity to seek relief if its financial integrity remains 
compromised beyond 2015. Therefore, DP&L may file, in a separate proceedii^ for an 
extension of the SSR through October 31,2016, subject to certain conditions as discussed 
bdow. 

3. SSR Extension 

The Commission, through this ESP, autiiorizes DP&L to create an SSR Extension 
rider (SSR-E) and initially set the rider to zero. At least 275 days prior to the termination 
of the SSR on December 31,2015, DP&L may seek approval of an increase in the SSR-E in 
an amount not to exceed $92 million for the year 2016. The SSR-E will expire on its own 
femis on October 31,2016. 
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ff DP&L sedcs to implement the SSR-E, DP&L must show that the SSR-E is also 
necessary to maintain the financial integrity of the Company, and that the amount 
requested is tite necessary amount to maintain DP&L's finandal integrity, not to exceed 
$92 million for the first 10 months of tiie year 2016. When considering whether the SSR-E 
is necessary to maintain the financial integrity of tiie Company, the Commission will 
consider any dividends paid to parent companies, as well as all other rdevant financial 
information, induding O&M savings undertaken and any capital expenditure reductions 
made by DP&L. 

We note that Staff and other intervenors contend that there is insuffident 
information available to commit ratepayer dollars to DP&L for years four and five of a 
five year ESP (Staff Ex. 10 at 5, 6). The Commission finds that the SSR-E mechanism 
provides an opportunity for DP&L to provide more reliable data on its financial integrity 
by fulfilling the Commission's conditions for authorization of the SSR-E. The SSR-E 
conditions will ensure that customer charges are being assessed based upon current and 
reliable information, that stability charges will continue to have the effect of stabilizing or 
providing certainty regarding retail dectric service, and that the financial integrity of 
DP&L wiU be maintained without granting DP&L significantiy excessive earnings. The 
SSR-E proceeding will ensure stability and certainty regarding retail electric service 
because it will provide more dear and rdiable data for the later months of the ESP, which 
should alleviate concerns raised by intervenors and Staff. 

Furtiier, the Commission agrees with interveners' arguments that DP&L should 
exhaust its opportunities for rate relief in <^der to ensture its financial integrity. 
Therefore, as a condition of implementing the SSR-E, DP&L must file an application for a 
distribution rate case, in-accordance with Section 4909.18, Revised Code, no later than 
July 1, 2014. Pursuant to the Conunissibn's determination in In re Aligning Electric 
Distribution Utility Rate Structure with Ohio's Public Policies, Case No. 10-3126-EL-UNC, 
Finding and Order (August 21, 2013) at 20, DP&L is encouraged to utilize the 
straight-fixed variable (SFV) rate design or SFV prindples in its distribution rate case. 
The Commission will then consider the impact of any adjustment in rates resulting from 
the distribution rate case in determining the amount of the SSR-E. The Commission 
believes that conducting a distribution rate case before authorizing the SSR-E will 
provide the Commission and parties with the increased certainty necessary to evaluate 
whether DP&L's financial integrity is at risk and whetiier the SSR-E is necessary. 

Moreover, as an additional condition of implementing the SSR-E, DP&L must file, 
by December 31, 2013, an appEcation to divest its generation assets. Such plan must 
propose that divestment be completed by December 31, 2016. We note tiiat DP&L has 
already committed to filing an application by December 31,2013, to divest its generation 
assets. Furthermore, DP&L has argued in this case that the earliest it could divest its 
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generation assets is September 1, 2XJ16, due to DF&L's first and refunding mortgage 
(DP&L Ex. 16 at 2-4). Thus, the Commission believes that it is reasonable for DP&L to 
divest its generation assets no later than December 31,2016. 

Additionally, lor the Commission to authorize the SSR-E, DP&L must also file an 
application to modernize its dectric distribution infrastructure tiirough implementation 
of a smart grid plan and advanced metering infrastructure (AMI). Section 4928.02(D), 
Revised Code, states that it is the policy of the state of Ohio to encourage innovation and 
market access for cost-effective supply- and demand-side retail dectric service induding, 
but not limited to, demand-side management time-differentiated pridng, and 
implementation of AMI. To promote the policy of tiie state of Ohio and further enhance 
the competitive retail electric service market in this state, the Commission finds that 
DP&L should file an application by July 1,2014, for implementation and deployment of 
smart grid technology and advanced metering infrastructure, as well as other cost-
effective initiatives or programs that DP&L reasonably believes would promote the 
policy of the state of Ohio to further enhance the competitive retail market 

As the final condition for the Commission to authorize the SSR-E, DP&L must 
establidi and begin implementation of a plan to modernize its billing system. 
Constellation witness Fein and FES witness Noewer both testified to barriers to 
competition resulting from DP&L's billing system (Constellation Ex. 1 at 49-54; FES Ex. 
17 at 19-26). The Commission believes the testimony indicates that DP&L's billing 
system needs to be modernized to facilitate competition in this state. At a minimum, the 
billing system modernization should indude rate-ready billing, percentage off price-to-
compare (PTC) pridng and the alrility to support AMI. To begin implementati<m of its 
billing system modernization, DP&L should file with the Commission a billing system 
modernization plan approved' by Staff by December 31, 2014, that includes, at a 
minimum, the above improvements to DP&L's billing system. 

4. Switchmg Tracker (ST) 

DP&L proposes a switehir^ tradcer (ST) accoimt that would defer for later 
recovery, from all customers, the difference between the levd of switching experienced 
as of August^O, 2012, and the artual levd of switchmg (DP&L Ex. 1 at 11,12; DP&L Ex. 9 
at 16-17). DP&L witnesses Jadcson and Seger-Lawson explained tiiat tiie costs subject to 
DP&L's ST would equal the difference between the blended SSO rate and the CB rate in 
effect which would then be calculated as dollars per megawatt-hour (MWh) and 
multiplied by the quantity of additional switched load in MWh and wiU be the amount 
that will be induded in the ST regulatory asset account for the month (DP&L Ex. 1 at 11-
13; DP&L Ex. 9 at 17). DP&L's arguments in support of the ST are similar, and often 
identical, to its arguments in support of tiie SSR. DP&L witness Jackson testified that 
DP&L's ROE is declining and that its declining ROE, as well as the corresponding threats 
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to its finandal integrity and ability to provide safe and reliable service, are being driven 
prindpally by three fectors: increased switching, declining wholesale prices, and 
declining capadty prices (DP&L Ex. lA at 13; Tr. VoL I at 135-136). The ST would 
mitigate the effects of increased switching on DP&L's financial integrity and ability to 
provide safe and reliable service. DP&L calculates the levd of switching experienced as 
of August 30, 2012, as 62 percent of retail load. Therefore, DP&L proposes to be 
compensated for any switching over 62 percent of retail load. The proposed switching 
tracker would begin at the start of the ESP and continue until DP&L procures 100 percent 
of its supply needs through tiie CBP. (DP&L Ex. 1 at 11.) DP&L contends that the two 
significant benefits of the ST are that it would elinunate the need for the Commission to 
attempt to forecast switching and it would avoid the over or imder recovery resulting 
from actual svritching not matching projected switching. 

DP&L's justification for the ST falls primarily mider Section 4928.143(B)(2)(d), 
Revised Code. Numerous DP&L witnesses daim that the ST is a charge that relates to 
default service and has tiie ei^ct of stabilizing or providing certainty regarding retail 
dectric service (DP&L Ex. 4A at 53, DP&L Ex. 9 at 8-10, DP&L Ex. 12 at 23, DP&L Ex. 16A 
at 8). First, DP&L indicates that it is undisputed that the ST is a term, condition, or 
cha^e (DP&L Ex. 12 at 23, Tr. VoL VIII at 2(53-2054, Tr. Vol. X at 2600). Second, DP&L 
claims that the ST is related to default service. Third,.DP&L asserts that tiie ST has the 
effect of stabilizing or providing certainty regarding retail electric service. DP&L then 
contends that the ST should be approved so that DP&L's ROE target wall be in the 
reasonable range of 7 to 11 percent 

Numerous intervenors induding OCC, Wal-Mart, Kroger, Constellation, 
lEU-Ohio, FES, ICS, RESA, and OEG, argue that the ST should be denied by the 
Conunission (EEU-Ohio Ex. 3 at 5,15,26; OCC Ex. 28 at 22-28; OEG Ex, 1 at 11-12; BCroger 
Ex. 1 at 5,14-15; Staff Ex. 10 at 7-10). Prindpal among the arguments against the ST is 
that it is aiiti-competitive. Intervenors posit that the ST is anticompetitive because it 
would capture the entire economic benefit of shopping for customers through a 
nonljypassable charge. The more SSO customers that switch to a competitive retail 
dectric service provider, the more aH distomers will be required to pay. This woidd 
discourage further switching and Inhibit further devdopment of Ohio's competitive 
retail electric services market Intervenors also assert on tnrief that the ST would violate 
the polides of the state of Ohio set forth in Section 4928.02, Revised Code. Intervenor 
also argue that it is an unlawful transition charge, that it is simply ui^ust and 
unreasonable, that it could lead to double recovery, and that DP&L faUed to meet its 
burden of proving the legal basis or the financial need for the ST. RESA also points out 
that the ST serves the same pmrpose as the SSR of maintaining DP&L's finandal integrity 
and that DP&L is unaware of any other EDU with a switching tracker like the one 
proposed by DP&L (Tr. Vol. I at 252). 
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Staff contends that tiie Commission should deny the ST because it is an 
anticompetitive charge. Staff witness Choueiki testified that insulating DP&L from 
further switching througji the ST would violate the polides of Section 4928.02, Revised 
Code, and would be anti-competitive (Staff Ex. 10 at 9). Further, Staff witness Choueiki 
noted that DPL Energy Resources (DPLER), which is DF&L's unregulated generation 
affiliate, is a significant CRES provider in DP&L's service area. He believes that a request 
for relief by DP&L for lost retail sales to its unregulated affiliate is an unreasonable 
request (Staff Ex. 10 at 10). Furthermore, Staff notes on brief that authorizing an ST, 
which would be adjusted based upon tiie levd of switching, would make the quantitative 
analysis inherentiy difficult to conduct 

The Commission finds that the ST should be denied because it violates the polides 
oi the state oi OMo, is anticompetitive, and would discourage further development oi 
Ohio's retail dectric services market. Further, the Commission finds that the Company 
has not demonstrated that tiie ST, which would be incrementally increased when 
customers leave the SSO, is related to default service under Section 4928.143(B)(2)(d), 
Revised Code. One of the principal aspects of a market is the opportunity for consumers 
to shop for a diversity of products offered by a multitude of suppliers. When a customer 
purchases a product from a new supplier, the previous supplier will necessarily lose that 
customer's representative market share. DP&L's proposed ST would provide DP&L a 
stream of revenue to directiy compensate it for market share lost when a customer 
switches to a competitive retail dectric service provider. The Commission believes that 
this makes the proposed ST anticompetitive because it may discourage customers from 
shopping for a retail dectric supplier. Furthermore, the Commission notes that, since 
DP&L's finandal integrity is supported through the SSR, and potentialty tiie SSR-E> the 
ST would serve no purpose other than to provide DP&L with additional revenues in 
proportion to declines in the nimAer of customers of DP&L's generation business. As 
discussed above, the Commission believes that revenues from the SSR, capital 
expenditure reductions, O&M savings, a distribution rate case, and potentially an SSR-E, 
are sufficient to maintain DP&L's financial integrity, vynthout an additional ST to insulate 
DP&L from market risk. 

5. Alternative Energv Rider 

DP&L proposes that the AER continue in its current form but be trued-up on a 
quarterly basis (DP&L Ex. 7 at 3). By moving to a quarterly true-up, DP&L int^ids to 
better align the AER costs with the customers that cause the costs to be incurred. The 
AER, like other riders, would be trued-up on quarters, with new rates effective March 1, 
June 1, September 1, and December 1. DP&L further proposes to establish an AER rate at 
which DP&L wovdd be deemed to have met the statutory three percent threshold 
pursuant to Section 4928.64(C)(3), Revised Code. DP&L proposes tiiat when the AER 
meets or exceeds $0.0012813 per kWh, DP&L vwll be deemed to have met the three 
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percent cost threshold and vnll not need to continue to meet future renewable targets. 
(DP&L Ex, 7 at 34.) 

SolarVision claims on brief that the Commission should deny the three percent 
threshold. Solarvision asserts that establishing a specific dollar per kilowatt hour (kWh) 
threshold that will remain fixed throughout the ESP period, regardless of the annual 
renewable portfolio standard or kWh sales, violates Section 4928.64(C)(3), Revised Code 
The renewable porffolio standard requirements in Section 4928.64, Revised Code, 
increase annually. Solarvision believes that a three percent threshold that does not vary 
or fluctoate based upon the increasing renewable portfolio standard requirements is 
inconsistent witii Section 4928.64, Revised Code. 

Staff and OCC assert that tiie three percent thre^old issue is not ripe for 
Commission decision in tiiis case. Staff notes that the three percent threshold was an 
issue in tiie case of In re Ohio Edison Company, The Cleveland Electric Illuminating Company, 
and The Toledo Edison Company, Case No. 11-5201-EL-RDR (PirstEnergy AER Case). 
Furthermore, the three percent threshold may be reviewed in the case of the 
Commission's pending rulemaking on this issue. In iJte Matter of the Commission's Review 
of its Rules fjr the Alternative Energy Portfolio Standard Contained in Chapter 4901:1-40 of the 
Ohio Administrative Code, Case No. 13-652-EL-ORD (AEPS Rules Case). Staff daims on 
brief that the AEPS Rules Case would be the proper context to review the threshold. Staff 
tiien avers that if the Commission addresses the three percent threshold in this 
proceeding, it is not reasonable as proposed by DP&L. Staff contends that the threshold 
is not reasonable because it is based on an estimate of the first auction and then never 
fluctuates or adjusts for future auctions, despite the fact that the renewable portfolio 
standard requirements adjust annually. Therefore, Staff and OCC argue that the three 
percent threshold should be denied. 

The Commission finds that the AER should be trued-up on a quarterly basis but 
DP&L's proposal for the three percent cost threshold should be denied. The Cbmmission 
has addressed tiie proper methodology for determining the three percent cost threshold 
in the PirstEnergy AER Case. PirstEnergy AER Case, Opinion and Order (August 7, 2013) 
at 30-34. DP&L is directed to comply with the methodology set forth in the PirstEnergy 
AER Case using the blended rate for each year rather than auction-based rate only. 
Therefore, the Commission finds that DP&L's proposal for the three percent cost 
threshold should be denied. 

6. Alternative Energv Rider-Nonbypassable (AER-N) 

DP&L proposes an Alternative Energy Rider-Nonbypassable (AER-N) to recover 
the costs of DP&L's Yankee Solar Generating Facility (Yankee). DP&L witness Seger-
Lawson testified that the AER-N is permitted pursuant to Section 4928.143(B)(2)(c), 
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Revised Code, because it satisfies the four criteria for a nonl^ypassable surcharge for tiie 
life of an electric generating facility that is owned or operated by the EDU (DP&L Ex. 9 at 
15-16). She claimed that Yankee is owned and operated by a utility, that it was sourced 
through a competitive bidding process, that it was used and useful affer January 1,2009, 
and that it was found by the Commission to be needed as a result of the resource 
planning process (DP&L Ex. 9 at 15, Tr. Vol. V at 1311). DP&L witness Seger-Lawson 
then argued that the AER-N is essentially identical to AEFs Generation Resource Rider 
(GRR), which was approved by the Commission in the AEP ESP U Case. DP&L proposes 
tiiat the AER-N initially be set at zero, and then DP&L be permitted to file supporting 
evidence for the appropriate amount in a subsequent case (DP&L Ex. 9 at 16, Tr. VoL V at 
1316). 

FES and lEU-Ohio contend on brief that the AER-N violates Section 
4928.143(q(l), Revised Code. FES and lEU-Ohio allege tfiat Section 4928.143(C)(1), 
Revised Code, requires that if the Commission approves an application that-contains a 
surcharge, the Conunission shall ensture that the benefits derived for any purpose for 
which the surcharge is established are reserved and made available to those tiiat bear the 
siuxiiarge. FES avers that since DP&L wouldn't provide CRES providers a pro rata share 
of the renewable resources based upon their share of the load, shopping customers 
would get no benefit ffom the AER-N (Tr. Vol. V at 1340). Jntervextors assert the AER-N 
should be denied because it would be a nonbypassable charge imposed on customers 
who are already payir^ their own retail dectric service provider for renewable resoiuces. 

lEU-Ohio, Solarvision, and RESA argue that the AER^ violates Sections 
492a64(E)-and 4928.143(B), Revised Code. Section 49^.143(B), Revised Code, states that 
the Commission cannot approve a provision of an ESP that is contrary to Section 
4928.64(]^, Revised Code. Section 4928.64(E), Revised Code, states tiiat all costs incurred 
by an EDU in complying with the renewable energy requirements of that section must be 
bypassable by any consiuner that has switched to a CRES provider. DP&L witness 
Seger-Lawson indicated it was DP&L's intent moving forward to use any renewable 
energy credits generated from Yankee to comply with the renewable energy 
requirements of Section 4928.64, Revised Code (Tr. VoL DC at 2305). lEU-Ohio and 
Solarvision posit that the nonbypassability of the AER-N makes it unlawful because it 
would compensate DP&L for Yankee, which was constructed for tiie purpose of 
complying with the renewable energy requirements. Furthermore, lEU-Ohio contends 
the AER-N violates Section 4928.143(B)(2)(c), Revised Code, because the need for the 
facility was not demonstrated in the ESP proceeding, the facility has not been som-ced 
through a competitive bid process, and the energy and capadty would not be dedicated 
to the customers paying the AER-N (Tr. VoL V at 1323-1325; Tr. Vol. V at 1340). 
Fittthermore, RESA witness Bennett daimed that the intent of the nonbypassable 
renewable rider is for the recovery of new construction costs once the statutory 
requirements for need and competitive procurement are met, not for retroactive recovery 
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of construction costs. RESA witness Bennett pointed out that AEFs Turning Point Solar 
Fadlity would have been new construction, whereas Yankee has edzeady been 
constructed. (RESA Ex. 6 at 12,13; Tr. VoL DC at 2483.) 

FES, lEU-Ohio, and RESA make the assertion on brief tiiat the Commission should 
deny the AER-N because DP&L did not provide the necessary information to the 
Commission for establishment of the AER-N. FES and EEU-Ohio argue that DP&L failed 
to satisfy, in this proceeding, the requirements of Rule 4901:S5-06(B), O.A.C, because 
DP&L provided very littie data regarding its proposal or the associated costs. 
Intervenors believe that witiiout this information, tiie Commission does not have the 
opportunity to wdgh the costs and benefits of Yankee. FES and EEU-Ohio contend that 
the AER-N should be denied because DP&L has not provided suffident information for 
the Commission to review the fadlity and has improperly avoided substantive review of 
the proposed AER-N. 

The Commission finds that the AER-N should be denied. Section 4928.143(C)(1), 
Revised Code, requires the Commission to ensure that the benefits derived from a ch^ge 
are made available to those that bear the charge. In this instance, DP&L has not made a 
detailed proposal to ensure that all customers in its service territory equally benefit in the 
benefits derived from the Yankee fadlity. Instead, the Commission is concerned that all 
customers could pay for the costs of Yankee, despite only DP&L SSO customers recdving 
the benefit of the solar renewable energy credits (S-RECs) produced by the facility. 
Competitive retail dectric service providers compete directiy with DP&L's generation 
related service, including in the S-REC market, and are not permitted to recover their 
capital expenditures when building generation facilities (Tr. Vol. VIH at 21-5, Tr. VoL DC 
at 2295). Competitive retail electric service providers are required to supply S-RECs for 
their customers; under the AER-N, as proposed, shopping customers could end up 
subsidizing the S-RECs supplied to SSO customers. 

Furthermore, the AER-N would permit Yankee, which is a generation asset, to 
remain with the regulated distribution and transmission company instead of divesting 
with the rest of DP&L's generation assets. DP&L has committed to filing a generation, 
asset divestiture plan before December 31,2013. The Commission believes that Yankee 
should be induded in DP&L's generation asset divestiture plan and divest with the r ^ t 
of DP&L's generation assets. Approving the AER-N would add the cost of Yankee to the 
rate base for the extended future, instead of requiring DP&L, and the subsequent 
generation asset owner, to recover the costs of the fadUty through the competitive 
generation market and sales of S-RECs. Notwithstanding whether tiie AER-N satisfies 
Section 4928.143(B)(2)(c), Revised Code, the Commission finds that it would be 
inconsistent with DP&L's plan to divest its generation assets for Yankee to remain with 
the transmission and distribution utility. 
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The Commission notes that nothing in this finding prohibits DP&L from 
recovering the cost of past renewable energy resources used to serve its SSO customers. 
DP&L is directed to consult witii Staff to determine an appropriate methodology to 
recover througih the AER the cost of past renewable energy resources used to serve its 
SSO customers. 

7. Reconciliation Rider ^RR) 

DP&L proposes a nonbypassable reconciliation rider (RR) that would indude the 
costs of administering the CBP, the costs of competitive retail enhancements, and any 
d^erred balance assodated with particular hders (DP&L Ex. 10 at 8). DP&L contends 
that the CBP benefits aU customers and it is therefore appropriate to recover the costs of 
the CBP tiirough a nonbypassable rider. DP&L then asserts that to the extent the 
Commission approves competitive retail enhancements and condudes that the assodated 
costs should be recoverable from customers in a nonbypassable rider, the costs should be 
induded in the RR. DP&L witness Seger-Lawson proposed that DP&L recover through 
the RR any deferred balance that exceeds 10 percent <rf thehase amount of riders FUEL, 
RPM, AER, and CBT (DP&L Ex. 10 at 8-11). DP&L beUeves that recovery of the deferred 
balance amounts is necessary to prevent the potentially catastrophic situation of having 
too few remainii^ SSO customers to cover the costs of a very large deferral balance 
(DP&L Ex. 12 at 7,8, Tr. VoL V at 1432-1433, Tr. VoL DC at 2242-2244). 

lEU-Ohio argues tiiat the RRris not approvable as a nonbypassable rider and 
would provide DP&L with an anticompetitive subsidy. lEU-Ohio avers on brief that tiie 
RR cannot be authorized pursuant to Section^^28.143(B)(2)(d), Revised Code, because 
that section does not authorize the Commission to create a nonb3rpassable rider. 
Furthermore, lEU-Ohio asserts that even if the RR could be approved under Section 
4928.143(B)(2)(d), Revised Code, it does not have tiie effect of making the physical supply 
of retail dectric service more stable or certain. lEU-Ohio avers that the RR actually has 
the effect of making retail electric service more unstable and uncertain because the 
revenue Tequirement for the rider is unknown and the magnitude of the CBP auction 
administration costs is unknown. Furthermore, lEU-Ohio notes that DP&L failed to 
identify the rate impacts to customers that authorization of the RR would have. 

FES, FEA, and RESA claim that SSO customers should pay for all ciosts of 
competitive biddii^. FES witness Lesser testified that the costs of competitive bidding 
should be recovered on a bypassable basis because the prindple of cost causation 
requires that SSO customers pay the CBP adndnistrative costs necessary to procure 
power for SSO customers. FES witness Lesser then explained that the CBP is tmdertaken 
for SSO customers, not customers who take service firom CRES providers, therefore, 
imder the prindple of cost causation^ the charges should be recovered on a b3^assable 
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basis. (FES Ex. 14 at 60). FES, FEA, and RESA believe that the competitive bidding costs 
in the RR should apply only to SSO customers. 

FES, FEA, ICS, and RESA also contend that DP&L's proposal to collect the deferral 
balances above 10 percent on certain riders through the RR should be denied. FES 
witness Lesser opposed DP&L's proposal to collect deferral balances above 10 percent 
associated with the FUEL Rider, the RPM Rider, the TCRR-B Rider, the AER, and the 
CBT Rider. He indicated that the deferral balances are currentiy recovered on a 
bypassable basis and that allowing DF&L to collect deferral balances above 10 percent on 
a nonbypassable basis incentivizes DP&L to allow its deferral balances to exceed 
10 percent (FES Ex. 14 at 59-60). FES witness Lesser then went on to add that permitting 
DF&L to recover the deferral balances violates the prindple of cost causation, that it 
would not stabilize rates, and that recovery of the deferred costs should continue on a 
bypassable basis (FES Ex. 14 at 60). ICS witoess White noted tiiat CRES suppliers also 
face migration ride, yet CRES suppliers are not able to recover the costs of customers 
migrating QCS Ex. 1 at 8). 

Staff supports recovery of the costs that DP&L has indicated, yet disagrees on the 
manner of recovery. Specifically, Staff witness Donlon testified that CBP auction costs 
should be bypassable, that the costs of competitive retail enhancements should be 
attributed b^ed upon rdative burden and recovered through a nonb3rpassable rider, and 
the deferred balance amoimts should be recoverable throu^ a bypassable charge (Staff 
Ex. 7 at 5, 7-9). Staff then recommends on brid that the Company be permitted to 
petition the Commission to true-up any over or under recovery of bypassable riders at 
the end oi the ESP term. Staff also notes that the Commission should be free to 
determine at tiie end of the ESP term how to best permit recovery of deferred costs 
without imposing them on the potentially few remaining SSO customers. 

The Commission finds that the RR should be divided into an RR Nonbypassable 
(RR-N) and RR Bypassable (RR-B). The RR-B should recover the bypassable components 
of DP&L's proposed RR, and the CBP auction costs, CBP consultant fees, Conunission 
consultant fees, audit costs, supplier-defeult costs,, and carrying costs. The RR-N shotdd 
recover any deferred balance that exceeds 10 percent of the base amount of riders FUEL, 
RPM, AER, and CBT, as proposed by DP&L. However, DP&L must file an application 
with tiie Commission, in a separate proceeding, seddng specific approval to defer for 
future recovery any amounts exceedir^ the 10 percent threshold for each individual 
riders. The TCRR-B deferral balance and the competitive retail enhancements shall be 
excluded from the RR-B and the RR-N. The Commission will address tiie TCRR bdow 
while the costs of die competitive retail enhancements should be dderred for recovery m 
DP&L's next distribution rate case. 
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8. Transmission Cost Recovery Rider (TCRR) 

lEU-Ohio, Wal-Mart and FEA contend that DP&L's proposed non-bypassable 
transmission cost recovery rider (rC3^-N) is unlawful and unreasonable. lEU-Ohio 
witness Murray testified that DP&L's proposal to bifurcate the TĈ RR into bypassable and 
non-bypassable components could cause shopping customers to be billed multiple times 
for transmission service (lEU-Ohio Ex. 2 at 37-38; Tr. Vol. V at 1356-1357). lEU-Ohio 
daims that double billing could occur because shopping customers are already paying 
their CRES provider for the noxirmarket-based transmission service, which DP&L would 
be charging to shopping customers through the TCRR-N. Further, EEU-Ohio argues that 
a TCRR under-recovery balance exists, but it only exists because of DP&L's failure to 
accuratdy forecast its load and transmission costs (Tr. VoL DC at 2208; Tr. Vol. DC at 2343). 

dbnstdlation supports DP&L's proposal to separate the TCZRR into a market-based 
bypassable rider and a non-market-based non-bypassable rider. Constellation witness 
Fein testified that he supports the proposal to separate the TCRR and makes 
recommendations that he believes would add greater clarity to the specific 
non-market-based charges that would be recovered under tiie TCRR-N (Constellation Ex. 
Iat l2) . 

DP&L claims that customers are not adually at risk of paying the same cost twice, 
and that its proposal more acciuatdy reflects how transmission costs should be billed to 
customers. DP&L witness Hale testified that DP&L proposes to separate the cost 
components of the TĈ RR into market-based and non-market-based subsets, and to 
recover the costs separately. She testified that tiie new TCRR-N would recover NTTS? 
regional transmission expansion planning (RTEP), and other non-market-based 
FERC/RTO charges. (DP&L Ex. 11 at 3.) DP&L pokits out on brief that intervenors 
made no showing as to whether CRES providers would remove the TCRR charges from 
customer bills and failed to demonstrate that the impact on a customer being double 
billed would be a material amount 

-The Commission Onds that the TCRR should be removed irom the RR and should 
be bifurcated by market-based and nonmarket-based elements, as proposed by DP&L, 
effective January 1,2014. The Commission is persuaded that bifurcating the T C ^ mc»re 
accuratdy reflects how transmission costs are billed to customers. Fiurther, to the extent 
necessary, DP&L should file with the Commission a proposal at the end of the ESP term 
for appropriate collection of any uncollected TCRR balance, induding whether the 
uncollected TCRR balance should be collected through a bypassable or nonbypassable 
TCRR true-up rider. 
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9- Competitive Retail Enhancements 

DF&L proposes to implement six competitive retail enhancements to improve tiie 
interaction of CRES providers with DP&L to ensure a smoother customer choice process. 
The six competitive retail enhancements proposed by DP&L are to eliminate the 
minimum stay and retum-to-firm provisions in the generation tariffs, to implement a 
web-based portal for CRES providers to obtain DP&L customer information in more 
usable and manageable fashion, to implement an auto-cancd feature to DP&L's 
bill-ready billing function, to remove the enrollment verification that requires a CRES 
provider to have tiie first two digits of the customer name on the account as well as the 
correct account munber, to support historical interval usage data (HIU) data requests via 
Electronic Date Interchange (EDI), and to provide CRES providers a standardized sync 
list on a monthly basis. DP&L estimates that these enhancements will require DP&L to 
incur approximatdy $2.5 million in capital improvements to its systems. DP&L claims 
that ndther the Company nor its shareholders benefit from these system enhancements. 
(DP&LEx.9atl3-m) 

DP&L contends that multiple parties have proposed additional competitive retail 
enhancements but no party is willing to pay for those enhancements (Tr. VoL IX at 2191, 
2310-2311,2440-2441,2445-2447, Tr. Vol. X at 2654). Furthermore, DP&L asserts on brief 
that additional competitive retail enhancements would violate rate-making prindples, 
would provide no benefit to DP&L, would not be completed in a timdy manner for lack 
of incentive, and would not be economical for DP&L. Finally, DP&L contends that there 
is no Commission rule requiring DP&L to implement the additional competitive retail 
enhancements and that insuffident evidence was presented at hearing to determine if tiie 
benefit of any additional competitive retail enhancement would surpass the cost 

ICS, RESA, and Clonstellation posit that a purchase of recdvables (FOR) program 
should be offered by DP&L as a competitive retail enhancement A POR program is a 
competitive retail enhancement that requires a utility to purchase the accounts receivable 
of the competitive suppliers and shifts the burden of responsibility for collecting 
accounts to the utility. RESA witness Beimett testified that adoption of a FOR program 
advaiKes Ohio policy by promoting the effident provision of service, by eliminating the 
application of needless cost-of-service and credit-standard distinctions to different 
customers, by increasing the availability of reasonably priced dectric retail service, by 
promoting diversity oi dectridty supply and suppliers, by increasing consumer options 
and market access, by encouraguig market access for CRES suppliers, by recognizing 
flexible regulatory treatment and by providing other benefits to customers. (RESA Ex. 6 
at 11). IGS witness White argued tiiat a FOR program would be more efficient and 
economical for DP&L's customers, regardless of whether they receive generation service 
from DP&L or a CRES supplier. Fmiher, he contended that tiie costs associated v^th the 
systems, labor, and information-technology resources to manage aU aspects of the bUling 
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and collections process are being paid for by all customers through distribution rates. 
( I (^ Ex. 1 at 9-10.) RESA witness Bennett added that a FOR program would completdy 
eliminate the complexity oi payment allocation, the ambiguity over special 
arrangements, and the obscurify of information botii from the customer and the CRES 
provider (RESA Ex. 6 at 12). 

RESA also requests other competitive retail enhancements, induding a web-based 
dectronic system, choice-eligible customer lists, standard EDI interfaces, customer-
specific information, alteration of certain EDI processes, addition of other EDI 876 HU 
standards, changes to billing options and charges, and other competitive retail 
enhancements. (RESA Ex. 6 at 5-9.) Furthermore, RES A notes on brief that cost-recovery 
of competitive retail enhancements should remain consistent with Commission 
precedent 

Constellation asserts on brief tiiat greater access to data should be granted to 
CRES providers and tiiat a web-based, dectronic portal with key customer usage and 
account data be devdoped t h a t ^ o w s CRES providers access, via a supplier website, to 
the data and information in a format that can be automatically scraped. Furthermore, 
Constellation also recommends the Commission direct DP&L to implement a standard, 
non-recourse FOR program, notify CRES providers before a drop occurs, provide legacy 
account numbers, provide regular electronic mail notifications of tariff supplements, 
modifications, or changes when filed with the Commission, and conduct semi-annual or 
quarterly meetings with CRES providers to discuss proposed tariff changes, business 
practices, or other information. 

FES C(mtends that despite competitive retail enhancements, other barriers to retail 
competition exist in DP&L's distribution service territory. FES witness Noewer stated 
tiiat some of these barriers indude issues regarding customer metering, billing 
enrollment switching fees, and eligibility file. FES witness Noewer testified that 
eliminating these barriers would enhance the competitive retail environment in DF&L's 
distribution service territory, (FES Ex, 17 at 19-22.) 

The Commission finds that DF&L's proposed competitive retail enhancements 
should be adopted. The record indicates that the competitive retail enhancements 
proposed by DF&L would promote further devdopment of the competitive retail dectric 
service market in DP&L's distribution service territory (DP&L Ex. 10 at 8, OCC Ex. 18 at 
5-6). RESA has Identified certain EDI processes, EDI 876 HU Standards, and standard 
EDI interfaces that have been implemented by the other Ohio public utilities (RESA Ex. 6 
at 7). If an EDI process, standard, or interface, as wdl as any other competitive retail 
enhancement has been adopted by every other EDU in Ohio, then DP&L shaU also 
implement tiiat EDI process, standard, interface, or competitive retail enhancement The 
Commission believes tiiat requiring DP&L to adopt competitive retail enhancements. 
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wbich have been adopted by every one of tiie other Ohio EDUs, will diminate barriers 
and facilitate competition in DP&L's service territory. The Commission notes that these 
competitive enhancements should be implemented as soon as practicable and may not be 
delayed until DP&L files the billing system modernization plan discussed above. DP&L 
may seek recovery of the costs of implementation of the competitive retail enhancements 
in its next distribution rate case. 

The Commission also notes that it has initiated In re The Commission's Investigation 
of Ohio's RetaU Electric Service Market, Case No. 12-3151-EL-COI, for CRES providers and 
EDUs to discuss proposed tariff changes, business practices, and other information for 
development of Ohio's competitive retail dectric services market Since FOR programs 
have not been universally adopted by Ohio EDUs, we believe that the issue of whether 
FOR programs should be ordered to be implemented is better addressed in Case No. 12-
3151-EL-COI. Further, the Ohio EDI Workmg Group meets on a monthly basis for the 
purpose of devdoping EDI transaction standards and procedures to develop Ohio's retail 
dectric services market The competitive retail enhancements adopted in this ESP, in 
conjunction with the initiatives taken by the Commission, will spur devdopment of the 
competitive retail dectric services market in DP&L's distribution service territory. 
Furthermore, F K witness Noewer identified constraints to the development of the 
competitive retail dectric market in DP&L's service territory regarding customer 
metering, billing, enrollment, switching fees, and eligibility file (FES Ex. 17 at 19-22). The 
Commisdon finds that these constraints are rdated to the distribution function of DP&L; 
therefore, these issues should be raised in DP&L's next distribution rate case. 

10. Maximum Qiarge Phase-out Provision 

DF&L proposes to j>hase out tiie maximum charge provision by increasing tiie 
maximum charge by 10 percent every quarter of the blending period. DP&L indicates 
that its maximum charge is contained in ^ e secondary and primary rates and works to 
limit the rate per kWh charged to customers that have a poor load fector. Customers 
with poor load factors are those that have high demand and low energy consumption. 
DF&L witness Parke testified that it is appropriate to eliminate the maximum charge 
provision because the customers who benefit from the maximum charge provision do not 
pay their fair share of costs. Furthermore, he argued tiiat a maximum charge provision is 
inconsistent with competitive markets. (DF&L Ex. 7 at 8-10). 

OCC posits on brief that it supports DF&L's maximum charge phase-out proposaL 
OCC contends that it is urgust unreasonable, and tmduly discriminatory for the 
maximum charge provision to continue. Furthermore, OCC argues that no evidence was 
presented that phasing out the maximum charge provision would provide any harm to 
customers. OCC claims that the maximum charge phase-out provision should be 
adopted because there is neither a cost justification for continuing the maximum charge 
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provision nor any evidence that tiie rate without the maximum diarge provision would 
harm any customers. CXIC presented no testimony addressing the cost justification or 
rate impacts of the maximum charge provision. 

Staff asserts that the maximum charge phase-out provision should be either 
denied outright or modified so that the maximum charge increases by Z5 percent per 
quarter over the term of the ESP. Staff witoess Turkenton noted that the maximum 
charge provision appears to apply to customers that have load factors of around 
12 percent and bdow. She then noted that outright elimination of the maximum charge 
provision could lead to an up to 65 percent increase in the average secondary customer's 
bilL Staff witness Turkenton then recommended that if the Commission were to phase 
out the maximum charge, it should be phased out by Z5 percent per quarter instead of 
the 10 percent per quarter proposed by DF&L. (Staff Ex. 8 at 14). Staff notes on brief that 
it is concerned about the risks involved witii eliminating the maximum charge provision, 
induding the unpredictable consequences. Staff believes that tiie maximum charge 
provision should be reevaluated at the end of the ESP term when more information may 
be available regarding who bears the cost of the maximiun charge. 

The Commission finds that DP&L's proposed maximiun charge phase-out 
provision should be denied and that the maximum charge should be increased only by 
Z5 percent per year over the term of the ESP. The first 2.5 percent increase to the charge 
should take place on January 1,2014, and then on January 1 for each remaining year of 
the ESP. The Commission bdieves that raising it 2.5 percent per year, which is 
equivalent to just over one half of one percent per quarter, will minimize rate impacts. 
The Commission notes that tiie maximum charge increase will be an increase to the 
charge and should apply to all new riders. 

11. FUEL Rider 

DP&L proposes to change its FUEL rider from a least cost methodology to a 
system average cost methodology. DP&L witness Hoekstra indicated that DP&L 
proposes to use a system average cost method to set its fud rate, which would determine 
DP&L's total fud cost and total generation sales for the period (DP&L Ex, 3 at 5-6). The 
witoess noted that DP&L would then determine its average fud costs and use that 
average to establish the fuel rider to be charged to SSO customers. DP&L contends on 
brief that the Commission should condude that the system average cost methodology is 
the appropriate methodology because DF&L has no obligation to allocate its least cost 
fud to SSO customers, DP&L would not be able to recover all of its fuel costs under a 
least cost stacking methodology, and the least cost stacking methodology may have 
negative impacts on DP&L's financial integrity. 
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CX:C, FES, and Staff contend that DP&L should continue to use a least cost 
stacking methodology. Staff witoess Gallina and OCC witness Slone testified that under 
the least cost stacking methodology, tiie fud rider would be lower tiian under a system 
average cost methodology because the least cost fud would be allocated to retail 
customers (Ir. VoL VI at 1576; Tr. VoL VUI at 2120). Staff witness Gallina testified tfiat 
the least cost approach is currentiy being used by DP&L. He then testified that DP&L 
should continue to use the least cost methodology except that load from DPL Energy 
Resources (DPLER) should be exduded. Furthermore, both COT and Staff assert on brief 
that the system average cost methodology would unfairly subsidize DP&L's affiliate 
DPLER and violates Section 4928.02(H), Revised C:ode. (XC witness Slone explained 
that for purpc^es of calculating the fud rider, the retail load is made of existing DP&L 
SSO customer load and DPLER customer load. However, he contended that the fud 
rider rate is only charged to SSO customers, whereas DPLER does not pay the fud rider 
rate. He then noted that under DP&L's current stacking methodology, the costs 
associated with providir^ electridty to the wholesale market are currentiy treated as 
DP&L's highest costs to generate dectridty, and are not calculated in the existing fuel 
rider. (OCC Ex. 24 at 6). Staff and CXXI daim that the system average cost methodology 
should be denied because it would reduce DP&L's cost to generate electridty that would 
be sold into the wholesale market which would grant DP&L and its affiliates a 
competitive advantage in the wholesale market at the expense of SSO customers. 

The Commission finds that DP&L's proposed system average cost methodology 
should be denied. DP&L should utilize the least cost staddngjnethodology and should 
exdude DPLER load. The Commission agrees with Staff witoess C âllina and OCC 
witoess 9one that authorizing the system average cost methodology, as proposed in the 
ESP, could drive up costs on SSO customers to grant DP&L and its affiliates a 
competitive advantage in the wholesale market (Staff Ex. 5 at 3; OCC Ex. 24 at 6S). 

12. Storm Damage Recovery Rider 

Staff proposes a storm damage recovery rider to be used by DP&L on a going-
forward basis to defer O&M costs associated with destructive or major storms over an 
annual baseline (Staff Ex. 6 at 5). Staff vntoess lipthratt testified that a basdine should 
be set at $4 million and the rider should be used to collect those amounts of major storm 
O&M costs that exceed the baseline, or to refund the difference between the amount 
expensed for major storm O&M restoration and the baseline, if the annual expense is less 
than the baseline (Staff Ex. 6 at 5). He claimed that the $4 million baseline is appropriate 
because irom 2002 to 2011, the 10 year average of service restoraticm O&M expenses 
associated with major events was $3,977,641. Furtiiermore, the three year average of 
service restoration O&M expenses irom ^)09 to 2011 was $3,704,352. Staff witoess 
Lipthratt believed that based upon tiie 10 year average and the three year average, a 
$4 million baseline would be appropriate. (Staff Ex. 6 at 6). Staff also claims that 
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$4 million baseline is consistent with other utilities' storm recover rider baselines, with 
AEP having a baseline of $5 million and Duke having a baseline of $4.4 million. 

DP&L argues that DF&L's O&M expenses for 2005,2008, and 2011, were outiiers 
and that the storm rider baseline should be set at $1.1 million. DP&L vsritness Seger-
Lawson then asserted that setting the baseline at $4 million would not be consistent with 
AEP or Duke because their O&M expenses were significantiy higgler than DP&L's (DF&L 
Ex. 12 at 19, 20). She then testified that adjusting DP&L's basdine based upon a ratio 
comparing the Compan/s total O&M expenses with that of AEP and Duke would give 
bascdines of $1.46 million and $1.09 million, respectivdy. 

The Commission finds that Staff's proposed storm damage recovery rider in this 
case should be denied. On Deceniber 21, 2012, DP&L filed an application in In re The 
Dayton Potoer and Ught Company, Case No. 12-3062-EL-RDR (DP&l Storm Damage Case), 
seeking autiiority to recover storm O&M expenses for all major event storms in 2011 and 
2012, as well as certain 2008 storm O&M expenses. DP&L also sought recovery of the 
related capitalrevenue requirements for Hurricane Ike in 2008-and major storms in 2011 
and 2012. Finally, DP&L requested autiiority to implement a storm cost recovery rider to 
recover all costs assodated with major storms going forward and to defer O&M costs 
until they are recovered tiirou^ the rider. The Commission finds that the storm damage 
recovery rider and Staff's proposed baseline would be better addressed in the DP&l 
Storm Damage Case. 

13. Economic Development Fund (EDF) 

City oi Dayton daims that a declining economic climate exists in DP&L's service 
territory and that DP&L's economic devdopment initiatives should continue to offset tiie 
impact of increasing rates. The economic hardships faced by the commimities in DF&L's 
service territory indude declining population, declining employment declining tax 
revenues, and increasing poverty. Dayton asserts that the decline in DF&L's service 
territory have significantly increased the need to create and maintain economic 
devdopment initiatives (Dayton Ex. 1 at 3-6). 

The Commission notes that Section 4928.143(B)(2)(i), Revised C ôde, specifically 
authorizes the indusion of economic devdopment programs in ESPs, and we will modify 
the ESP to indude an economic devdopment progranu The Commission finds that 
DP&L should implement an Economic Devdopment Fund (EDF), to be funded by 
shareholders at a minimum of $2 million per year, or not less than $6 million dollars for 
the years 2014 2015, and 2016. Any EDF hmds that are not allocated during a given year 
shall remain in the EDF and carry over to be allocated in subsequent years. This 
economic devdopment funding is consistent with our treatment of otiier Ohio dectric 
utilities and shall not be recoverable from customers. AEP ESP H Case, Opinion and 
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Order (August 8, 2012) at 67. The EDF funds should be allocated for the purpose of 
creating private sector economic devdopment resources to attract new investment and 
improve job growth in Ohio. DP&L shall collaborate with Staff to determine the proper 
manner of allocation of the EDF funds to best accomplish their stated purpose. DF&L 
and Staff should collaborate to ensure that all EDF funds pursuant to this Opinion and 
Order are allocated by December 31,2016. Furthermore the EDF funding is in addition 
to and exdusive of DP&L's prior unrecoverable funding commitments. The Commission 
believes that, given the financial integrity charge approved by the Commission in this 
case, it is appropriate for DP&L to support economic devdopment in its service territory 
and to continue the positive contributions to ensuring the vitality of the Dayton regioru 

m . IS THE PROPOSED ESP MORE FAVORABLE IN THE AGGREGATE AS 
COMPARED TO THE RESULTS THAT WOULD OTHERWISE APPLY 
UNDER SECTION 4928.142, REVISED CODE. 

A. Arguments of the Parties 

DF&L contends that the ESP, as proposed, including its pricing and all other terms 
and conditions, is more favorable in the aggregate as compared to the expected results 
that would otiierwise apply under an MRO. DP&L witoess Malinak testified- that in 
conducting the statotory price test (quantitative analysis), the Commission, should 
consider other provisions that are quai^ifiable, as well as consider tiie non-quantifiable 
aspects of the ESP. In evaluating all of these criteria, he concludes that the proposed ESP, 
in the aggregate, is more favorable than the results that would otherwise apply under an 
MRO by approximatdy $112 million. (DP&L Ex. 5 at 3-15, DP&L Ex. 14A at 4-140). 

In conducting the quantitative analysis, DF&L indudes the SSR and the ST in both 
tiie ESP and tiie hypothetical MRO. DP&L believes that the SSR and ST would be 
permitted under an MRO pursuant to Section 4928.142(D)(4), Revised Code. This section 
states that the Commission may adjust the dectric distribution utility's most recent 
standard service offer price by such just and reasonable amount that the Commission 
determines necessary to address any emergency that threatens the utility's financial, 
integrity or to ensure tiiat the resulting revenue available to the utility for providing the 
SSO is not so inadequate as to result directiy or indirectiy, in a taking of property 
without compensation pursuant to Section 19 of Artide I, Ohio Ctonstitotion. Pursuant to 
this section, DP&L contends that the Commission must make two determinations; what 
is DP&L's most recent standard service offer that is subject to adjustment and whetiier it 
is necessary to adjust those charges either to address an emergency that threatens 
DP&L's financial integrity or ensure the resulting revenue available to DP&L for 
providing the SSO to avoid a taking of property without compensation. 
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First DP&L asserts that its most recent standard service offer is its existing ESP, 
induding its bypassable generation charges and its non-bypassable RSC On 
December 28, 2005, the Commission issued an Opinion and Order approving a 
stipulation that extended DP&L's existing rate stabilization plan through December 31, 
2010. The Commission's Opinion and Order adopting the stipulation also extended and 
modified DP&L's rate stabilization surcharge (RSS).i In re Dayton Power and Ught 
Company, Case No. 05-276-EL-AIR (RSP II Case), Opinion and Order (December 28,2005) 
at 3,16. On October 10,2008, DP&L filed its first application for an ESP and, pmmiant to 
Section 4928.143(D), Revised Code, the application for an ESP incorporated tiie terms of 
the 2005 stipulation. On June 24, 2009, the Commission issued an Opinion and Order 
adopting a stipulation for the ESP (Co. Ex. 102) and extending tiie l^P for two years, 
tiux)ugh December 31,2012. In re Dayton Power and Ught Company, Case Nos. 0&-1094-El̂  
AIR et al. (ESP I Case), Opinion and Order Qune 24, 2009, at 4,13). The Opinion and 
Order adopting the stipulation continued the RSC with the ESP. On December 12,2012, 
the Conunission issued an entry holding that DF&L's RSC is a provision, term, or 
condition of the E ^ . Therefore, DP&L believes that if it had filed an MRO application, 
then the Commission could have modified DF&L's RSC to preserve DF&L's financial 
integrity or to prevent a taking. This, DP&L contends, would make DP&L's most recent 
SSO its existing ̂ P , induding the RSC 

Next DP&L claims that it would be entitied to an SSR or ST to preserve its 
financial integrity or to prevent a taking in a-hjrpothetical MRO. DP&L indicates that 
there are not any decisions from the Supreme Court of Ohio or the Commission that 
interpret Section 4928.142(D)(4), Revised Code, regarding an emergency that tiireatens 
the utility's finandal mtegrity. However, DP&L contends that an emergency threatening 
the utiHty's finandal integrity in Section 4928.142(D)(4), Revised Code, is analogous to 
Section 4909.16, Itevised Code, which allows tiie Commission to increase-a utility's rates 
when it is necessary to prevent ii^ury to the business or interests of the public utility in 
Case of an emergency. The Supreme Court of Ohio has hdd that an emergency exists if 
the utiUty would be unable to pay its operating expenses, dividends on prefened stock 
and debt obligations absent an emergency rate case. Furthermore, the Supreme Court of 
Ohm hdd that rates set under the emergency rate statote should be suffident to yidd a 
reasonable retom. City of Cambridge v. Pub. Util. Comm., 159 Ohio St 88, 92-94, 111 
N.E.2d 1 (1953). DF&L posits that witiiout an SSR or an ST in an MRO, it would suffer 
from significant financial distress, would experience substantial difficulties paying its 
bills, and would not be able to earn a reasonable ROE. For these reasons, DP&L contends 
that tiie Commission should find that the SSR and ST would be approved under a 
hypothetical MRO. 

^ The modified KSS was redesignated tiie KSC in Ihe RSP U Case. Ohio Consumers Counsel v. Pvb. UUL 
Comm., 114 Ohio St3d 340,2007 Ohi<Ht276,1 25; ESP I Case, Opinion and Order Qune 24> 2009) at 5, 
footnote 2). 



Attachment A 
Page 45 of 54 

l2-426-EL«0, et aL -45-

Fuithermore, DF&L avers on brief that the Commission should condude that a 
taking would occur under a hypothetical MRO without an SSR and an ST, and therefore 
the charges would be permissible under Section 4928.142(D)(4), Revised Code. In 
making this argument DF&L posits that without a reasonable ROE, a taking without 
just compensation would occur imder wdl established Supreme Court of Ohio and 
United States Supreme Court precedent 

fritervenors induding FES, OCC, and lEU-Ohio daim on brief that the SSR and ST 
should not be induded witii the MRO when conducting the quantitative analysis. 
Intervenors contend that when conducting the test the ESP should not be compared to a 
hypothetical MRO but to market prices. Therefore, they aver that any new ESP charges 
should not be induded on the MRO side of the test Intervenors contend that the goal of 
the ESP and MRO statotes is to ensure that customers have the benefit of market pricing 
or better. Intervenors assert that the SSR is substantially identical to AEFs RSR, which 
was approved in the AEP ESP II Case, and Ehike's ESSC, which was approved in In re 
Duke Energy Ohio, Inc., Case No. 11-3549-EL-SSO (Duke ESP Case). In both cases, the 
Commission considered the financial stability charges solely as a cost of the proposed 
ESP. Intervenors contend that the SSR and ST do not fall vrithin any of the categories of 
costs that the C^ommission is authorized to adjust to an EDU's legacy SSO generation 
price, 

FES further claims on brief that Section 4928.142(D)(4), Revised Code, applies only 
to a first-time MRO applicant DF&L filed an application for an MRO on March 30,2012, 
and the explication was later withdravym. Therefore, FES speculates that DF&L is not a 
first-time MRO apphcant and that Section 4928.142(D)(4), Revised Code, does not apply 
to it Furthermore, FES argues that adjustments under Section 4928-142(D)(4), Revised 
Code, are to the most recent SSO price. According to FES, this means that the adjustment 
would be to the base generation price, not a new nonbypassable charge. 

FES then avers on brief that if an emergency charge is authorized under Section 
4^8.152(D)(4), Revised Code, the oitility should be held to the same burden of proof 
required for emergency rate relief pursuant to Section 4909.16, Revised Code. Thus, FES 
believes that DP&L failed to demonstrate what the emergency is, the precise amount 
necessary to relieve the emergency, the length of time for which the rate adjustment is 
needed, and that the SSR and ST are the minimum levd necessary to avert or relieve the 
emergency. FES also argued that the ESP should end on December 31, 2017; that the 
blending percentages in Section 4928.142(D), Revised Code, no longer apply; that 
switching was not taken into consideration because the ST was on both sides of the test 
and that the ST should not be induded on the MRO side of the test 
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OCC notes on brief that Section 4928.143(Q(1), Revised Code, sets forth the 
standard of review for an ESP and claims that there is no standard of review for the 
financial integrity of the utility. OCX contends that finandal integrity is only reviewable 
under Sectfon 4928.142(D)(4), Revised Cbde. Therefore, the finandal inte^ty diarges 
may only be considered in an MRO and not in an ESP. 

FES and OCX asserts that the quantitative analysis should be conducted for the 
period starting from the issuance of this Order. Intervenors aver that consistent witii the 
C!ommission's findir^ in the AEP ESP U Case, the Commission cannot compare prices 
during a time period that has elapsed prior to the issuance of the Order. AEP ESP 17 Case, 
Opinion and Order (August 8, 2012) at 74. Furthermore, intervenors believe that 
T>ecemb&c 31,2017, should be used as the ending point for the test 

Staff contends on brief that the ST should be rejected; therefore it should not be 
induded in the quantitative analysis. Staff daims that including an ST in an ESP would 
be problematic because the adjustable nature of the ST would make it remarkably 
difficult to establish what it would cost if authorized. Without knowing the cost of the 
ST, it would be difficult to calculate whether the ESP is more favorable in the aggregate 
than an MRO. Staff then asserts that the SSR is permissible in an ESP and should be 
considered on the ESP side of the quantitative analysis. Staff recognizes that the MRO 
statote contains a pro^^on for the approval of a charge in an emergency and posits that 
maintaining financial integrity in an emergency is a much higher standard than 
demonstrating that a charge has the effect of stabilizing or providing certainty regarding 
retail dectric service. However, Staff takes no position on whether the SSR meets that 
higher standard and bdongs an: the MRO side of the quantitative analysis. Staff avers 
that for the ESP" to pass the quantitative analysis, the Commission must reduce the SSR 
rate calculated by tiie Staff, condude that the Staff-projected market rates are too hig^ 
and consider other qualitative benefits of the ESP. 

Numerous intervenors conducted their own quantitative analyses of the ESP. 
Staff calculated that in a three year ESP, ff tiie RSC of $73 million is included on the MRO 
side of the quantitative analysis> ratepayers would pay approximatdy $25 million more 
in an ESP over an expected MRO. Staffs analysis uses Staffs projected market rates and 
blending percentages for the term erf the ESP (Staff Ex. 8 at 6-10, Attachment TST-la). 
lEU-Ohio uses a ^mOar calculation as Staff by induding the RSC of $73 million on the 
MRO side of the quantitative analysis, but used a tenn of Hve years wltii blending 
percentages of 10 percent, 40 percent 70 percent 100 percent, and 100 percent, 
respectivdy, lEU-Ohio's calculations indicate that the ESP would be less favorable tiian 
an MRO by approximatdy $204 million, FES and OCC also conducted quantitative 
analyses and found the ESP to be less fevorable than the expected MRO. When 
conducting the quantitative analyses, mtervenors generally fcmnd that the ESP will be 
less favorable than an MRO. No intervenor conducted a quantitative analysis adopting 
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DP&L's position that a charge should be induded in the MRO pursuant to Section 
4928.142(D)(4), Revised Code, but several witoesses acknowledged that, if the SSR and 
ST were induded under both an ESP and the expected MRO, tiien DP&L's ESP would 
likdy pass the quantitative analysis (Tr. VoL VH at 1813-1817, Tr. VoL VIII at 2090-2092, 
Tr. VoL V at 1238, lEU Ex. 2A at KMM-17). Furthermore, intervenors generally did not 
conduct a qualitative analysis, to coindde with their quantitative analysis because they 
did not believe that any non-quantifiable benefits exist in a qualitative analysis. 

However, DF&L contends that a qualitative analysis should be conducted because 
there are both non-quantifiable costs of an MRO and non-quantifiable benefits of the ESP. 
DP&L daims on brief that there would be substantial non-quantifiable costs under a 
hypothetical MRO without the SSR or ST because DP&L would not able to provide safe 
and reliable distribution, transmission, and generation service. DP&L argues that the 
lesser revenue it would receive under an MRO without the SSR and ST as compared to 
the proposed ESP would require drastic cuts to O&M expenses, thus creating a 
substantial non-quantifiable cost of less reliable service. DP&L also believes that there 
are significant non-quantifiable benefits of the ESP. DP&L notes that its prc^^osed ESP 
accderates the move to 100 percent competitive bidding over an MRO. Specifically, 
DP&L indicates that its proposal would lead to 100 percent competitivdy bid market 
pricing in four years, whereas DP&L contends that under an MRO it would take 
five years after a Commission decision approving an MRO to get to 100 percent 
competitivdy bid market pridng. Induding the non-quantifiable benefite, DP&L witoess 
Malinak claimed that DP&L's proposed ESP, in the aggregate, will result in customers 
paying approximately $120 million less under DP&L's proposed ESP than under the 
results that would otherwise apply (DP&L Ex. 5 at 13-14, Ex. RJM-1, Tr. VoL VIE at 2080-
2081). DP&L witness Malinak explained on rebuttal that, in his opinion, a proper 
consideration of the non-quantifiable costs and benefits would lead to the ESP being 
more favorable than ihe expected results that would otiierwise apply under an MRO 
(DP&L Ex. 16 at 9). DF&L contends that the non-quantifiable benefit of more rapidly 
transitioning to 100 percent competitive bidding exceeds any quantifiable benefit that a 
h3rpotiietical MRO might have over the ESP. Thus, DP&L believes that the favorable 
aspects of the ESP pursuant to the qualitative analysis are greater than any potential 
defidency in the quantitative analysis. DP&L believes that the ESP, as modified, is more 
favorable in the aggregate than the results tiiat would otherwise apply, 

FES asserts on brief that non-quantifiable costs of an MRO should not be 
considered because any financial distress is related to DP&L's generation assets, DF&L 
has failed to meet the statotory requirements for emergency rate relief, DP&L's financial 
integrity daims are incorrectiy calculated, and DP&L overstates the impact to customers 
associated witii financial integrity issues. 
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FES and RESA argue that the non-quantifiable benefits of the ESP are minimal and 
do not justify the ESP over an MRO, whereas EEU-Ohio goes further and argues that the 
non-quantifiable benefits are nonexistent FES, RESA, and lEU-Ohio daim that any 
benefit of a fester move to market-based rates is negated by the correspondii^ 
nonbypassable charges, specifically the ST. lEU-Ohio avers that there are no 
non-quantifiable benefits of the ESP over an MRO because the ST offsets any 
non-quantifiable benefit of a faster move to market based rates. FES then contends that 
charging above market charges to customers would slow business devdopment and job 
growth, which also negates any benefit of a fester move to market-based rates. Simflarly, 
lEU-Ohio witoess Murray surmises that the ESP fails to provide a more fevorable 
business climate because he bdieves that it will result in higher dectridfy prices to the 
vast majorify of customers in DP&L's service territory (lEU-Ohio Ex. 2 at 36). Staff posits 
that it is up to the Conunission whether the non-quantifiable benefits of the ESP 
counterbalance the quantifiable costs of the ^ P . 

FES and lEU-Ohio believe that the competitive retail enhancements are not a 
non-quantifiable benefit because they will be paid for with a nonbypassable charge. 
They note on brief that the competitive retail enhancements represent receipt for services 
paid and therefore are not a non-quantifiable benefit of the ESP. They go on to add tiiat 
the competitive retail enhancements should be implemented despite the ESP proceeding 
(FES Ex. 17 at 7). 

B. Commission Condusion 

Pursuant -to Section 4928.143(C5(1)/ Revised Code, the Cbmmisaon must 
determine whether DF&L has sustained its burden of prooi of demonstrating that the 
proposed ESP, as modified by "tiie Commission, induding its pricing, and otiier terms 
and conditions, is more favorable in the aggregate as compared to results that would 
otherwise apply under Section 4928.142, Revised C^e . As a preliminary matter, we 
believe that the term "statotory price test" may have been misinterpreted by parties in 
this proceeding as a separate test applied prior to determining whetiier, in the aggregate, 
an ESP is more fevorable as conqjared to results that would otherwise apply under 
Section 4928.142, Revised Code. Instead, we must ensure that our analysis looks at the 
entire modified ESP as a total package, which indudes a quantitative and a qualitative 
analysis. The Supreme Court of Ohio has held that Section 4928.143(Q(1), Revised Code, 
does not bind the Commission to a strict price comparisorv but rather, instructs the 
Commission to consider other terms and conditions, as there is only one statotory test 
that looks at an entire ESP in the aggregate. In re Columbus S. Power Co., 128 Ohio St 3d 
402,2011-Ohio-958,945 N.E.2d 501. 

In conducting the quantitative analysis, we first consider the modifications we 
have made to the ESP. The Commission made numerous modifications to the proposed 
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ESP, induding denying the ST, adjusting the term of the ESP to 36 months, adjusting the 
proposed blending percentages, adjusting the SSR to $110 million per year effective 
January 1,2014, and denying the proposed rider AER-N. Each of these adjustments and 
revisions has an effect in the quantitative analysis on the projected cost of tiie modiffed 
ESP approved by the Commission. 

The second step of our analysis for the quantitative analysis is to analyze the 
expected results that would otiierwise apply pursuant to Section 4928.142, Revised Code. 
Based upon the record and review of the statote, the Commission believes that we cannot 
compare this ESP with what would otherwise apply under Section 4928.142, Revised 
Code, beginning today, as it would be impossible for DP&L to immediatdy establish an 
alternate plan under Section 4928.142, Revised Code, which meets all of the statotory 
criteria. Therefore, we believe that we should begin comparing the ESP to the expected 
MRO beginning on January 1, 2014. We note that this approach is consistent with the 
Commission's decision in the AEP ESP U Case. AEP ESP U Case, Opinion and Order 
(August 8,2012) at 74. The MRO blending would then proceed consistent vdth Section 
4928.142(D), Revised Code. However, the Commission notes that pursuant to Section 
4928.142(D), Revised Code, the SSO price for retail dectric generation service shoidd be a 
proportionate blend of the bid price and the "generation service price" for the remainii^ 
standard service offer load. Hie Commission finds that "generation service price" relates 
soldy to bypassable charges paid by SSO customers; therefore, the RSC should not be 
induded in the expected MRO as a legacy rate. 

While we note that an MRO is not currentiy before us, an equivalent finandal 
charge to tire SSR should not be induded m tiie expected MRQ. DP&L alleged that the 
SSR should be induded in tiie MRO pursuant to Section 4928.142(DX4), Revised Code, as 
a finandal integrify diarge to address a financial emergency (DP&L Ex. 16 at 8). 
However, DF&L has not persuaded us that it is fadng a finandal emergency pursuant to 
the MRO statote, which is a different standard than the standard for a staldlity charge 
under Section 4928.143p)(2)(d), Revised Code. While DF&L witoess Malinak testified 
that the hypothetical sitoation of an MRO without any financial integrity-based 
non-bypassable charges would put DP&L in a higjily <x)mpromised finandal position, we 
are not convinced that DP&L could not undertake O&M reductions, a distribution rate 
increase, or other steps to improve its financial position (DP&L Ex, 16 at 5-6). We find 
that based upon the record in this case, DP&L has not demonstrated that it feces a 
financial emergency as contemplated by Section 4928.142, Revised Code. 

The tiiird step of our analysis is to compare the ESP to the expected MRO to 
determine the quantifiable benefit or cost of the ESP. To begin the comparison, the 
Commission assumes that blended rates resulting from the CBP begin for both the ESP 
and the expected MRO on January 1, 2014. The Commission applied the SSR of 
$110 million per year beginning cm January 1, 2014, for the first two years of the ESP, as 
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wdl as the SSR-E of approximatdy $92 million for the first 10 months of 2015 althou^ 
the SSR-E is contingent upon certain conditions as discussed above. 

Staffs quantitative analysis indicated tiiat the ESP was less fevorable than an 
MRO by approximatdy $243 million over Staff's proposed three-year ESP. Staff's 
quantitative analysis for tiie three year ESP used a $133 million SSR instead of a 
$110 million SSR (Staff Ex. 8 at 8; Staff Ex. 8 Attachment TST-1). Staffs quantitative 
analysis using a three year ESP needs to be adjusted to reflect that blending would begin 
on January 1, 2014, the blending percentages would be 10 percent, 40 percent and 
70 percait the ST would be removed from both the ESP and tiie MRO, the SSR would be 
in the amount of $110 million for the first two years of the ESP, and the SSR-E would be 
authorized for the first ten months of the tiurd year of the ESP. Furthermore, Staffs 
analysis needs adjusted to reflect that the ESP will not match up with the PJM planning 
year. Despite these necessary adjustments to Staffs quantitative analysis, the 
Commission believes that the Staffs final quantifiable calculation is substantially correct 
because the increased revenue to DP&L pursuant to the change m blending percentages 
in the modified ESP is <rffset byfhe decreased SSR and SSR-E amount Staff found that 
the quantifiable cost of the ESP would be approximatdy $243 million and we believe that 
with the Conunission's modifications to the ESP, the MRO is more fevorable by 
approximatdy $250 million. 

We note that DP&L's-quantitative analysis demonstrated that its proposed ESP 
would be approximatdy $112 million more favorable tiian the expected results that 
would otiierwise appfy (DP&L Ex. 5 at 3-15, DP&L Ex. 14A at 4-14). Although the 
elinunation of the ST from tiie ESP and the reduction in the annual 95R from DF&L's 
proposed $137.5 million to the approved $110 million would reduce the costs of the ESP, 
we note that elinunation of the financial integrity charge from the expected MRO more 
than offsets that reduction in the costs of the ESP. Accordingly, we find that even imder 
DP&L's methodology, the quantifiable costs oi the ESP as m o i l e d wovdd exceed ihe 
costs of the expected MRO in the quantitative analysis. 

By statote, our analysis does not end-with the quantitative analysis, however, as. 
we must consider the qualitative benefits of the modified ESP, in order to view the 
proposed plan in the aggregate. The Commission notes that many of the provisions of 
the modified ESP advance the state poUdes enumerated in Section 4928.02, Revised 
Code. The modified ESP moves more quickly to market rate pridng tiian under the 
expected MRO, DP&L vwll be delivering and pricing energy at market prices by January 
1,2017, and if DP&L were to apply for an MRO, it is likdy tiiat DP&L would not deliver 
and price energy at full market prices until 2019. The Commission believes that the more 
rapid implementation of market rates is consistent with Section 4928.02(A) and (B), 
Revised CTode. 
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Moreover, although there is a quantifiable cost to the SSR, the SSR will ensure that 
DF&L can provide adequate, reliable and safe retail dectric service until it divests its 
generation assets. Several witoesses have testified that this is essential to the 
implementation of a fully competitive retail market (Tr, Vol. VE at 1865-1866). Several 
witoesses also faulted DF&L for felling to divest its generation assets more quickly. 
However, we note that many, but not aU, of those witnesses were sponsored by parties 
who agreed to a stipulation in 2009 in DP&L's first ESP which provided that DP&L 
would retain ovroerdiip of its generation assets (ESP I Case, Opinion and Order (June 34, 
2009) at 4; Co. Ex. 102 at 17-18). In any event the modified ESP contains provisions that 
will facilitate the complete divestment of DP&L's generation assets by the end of the term 
of the modified ESP and implement a fully competitive retail market in DP&L's service 
territory in accordance Sections 4928.02(B) and (Q, Revised Code. Accordir^y, we 
believe that the ESP obtains for customers the benefits of market pricing as soon as 
possible under the circumstances. 

We are not persuaded by intervenors that we should compare the E ^ to an 
expected MRO tiiat goes inunediatdy to 100 percent market rates because, as we have 
indicated previously, we are not convinced that DP&L could immediatdy divest its 
generation assets and still provide stable, safe, and reliable retail dectric service 
Moreover, based upon the record of this case, we are not convinced by FES that DP&L 
has already filed its "first application" for an MRO witiiin the meaning of Section 
4928.142(D), Revised Crbde (Ir. VoL DC 2377-2384). We beUeve tiiat an MRO tiiat goes 
immediatdy to 100 percent-market rates would create substantial quantifiable and non-
quantifiable costs to DP&L and its customers, and we do not expect that such an MRO 
would be proposed by DP&L or authorized by the Commission. 

Further, while intervenors contend that competitive retail enhancementsare not a 
qualitative benefit of the IffiP over the expected MRO, we disagree. Althoug^i costs 
assodated witii the competitive retail enhancements represent a quantifiable cost of the 
modffied ESP, the record evidence in the hearing demonstrates that both consumers and 
CRES providers betieve that the implementation of the competitive retail enhancements 
would benefit the development of Ohio's retail electric service market and that such 
benefit is substantially greater than the cost of implementation. Moreover, the 
Commission has modified the ESP to provide DP&L with incentives to modernize its 
billing system. As discussed above, at the hearing, witoess testimony indicated that 
DF&L's billing system is essentially antiquated and incapable of supporting rate ready 
billmg and percentage off PTC pricing (Constellation Ex. 1 at 49-54; FES Ex. 17 at 19-26). 
The billing system modernization will allow CRES providers to offer a more diverse 
range of products to customers consistent with the provisions of Section 4928.02(B), 
Revised Code. 
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Further, we find that the competitive retail enhancements, the billing system 
modemizatioii, and the economic devdopment provisions encourage economic 
devdopment and improve the state's competitiveness in the global market as provided 
by Section 4928.02(N), Revised Code. Moreover, the modified ES* provides DP&L with 
incentives to submit a plan to modernize its distritnition infrastructure in accordance 
witii Section 4928.02(D) and (E), Revised Code 

Accordingjy, we find the ESP, as modified, accderates the implementation of full 
market rate pridng, fecilitates competition in the retail dectric service market m the state 
of Ohio, and maintains DP&L's financial integrity to continue to provide stable, safe, and 
reliable service to its customers. We believe that these qualitative benefits of the ESP 
sigruficantiy outwdghs the results of the quantitative analysis and that the modified ESP 
is more favorable in the aggregate than the expected results that would otiierwise apply 
under Section 4928.142, Revised Code 

IV. CONCLUSION 

Upon consideration of the ESP application filed by DP&L and the provisions of 
Section 4928.143(C)(1), Revised Code, the Commission finds that tiie ESP, induding its 
pricing and all other terms and conditions, induding deferrals and future recovery of 
deferrals, as modified by this Order, is more fevorable in the aggregate as compared to 
the expected results that would otherwise apply under Section 4928.142, Revised Code. 
Therefore, the Commission finds that the proposed ESP should be approved, with the 
modifications set forth herein. As modified herein, the plan provides rate stability for 
customers, revenue certainty for DP&L, and facilitates the devdopment of the retail 
dectric market Further, DP&L is directed to file proposed revised tariffe consistent with 
this Opinion and Order. To the extent that intervenors have proposed modifications to 
DF&L's ESP that have not been specifically addressed by this Opinion and Order, the 
Commission concludes that the requests for such modifications should be denied. 

V. HNDINGS OF FACT AND CONCLUSIONS OF LAW: 

(1) DF&L is a public utility as defined in Section 4905.02, Revised 
Code, and, as such, DP&L is subject to the jurisdiction of this 
CommissioTL 

(2) On December 12, 2012, DP&L filed an amended application 
for an ^ O in accordance with Section 4928.141, Revised Code. 

(3) Notice was published and public hearings were hdd in 
Dayton where a total of six witnesses offered testimony. 
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(4) The following parties filed for and were panted intervention 
in DP&L's SSO proceeding: lEU-Ohio, OMA, Honda, 
Duke Energy Retail, Duke Energy Commercial Asset 
Management Lhake Energy Ohio, Inc., FES, AEP Retail 
Energy Partners, LLC, Ohio Energy Group (OEG), OHA, 
Krc^er, OPAE, EnerNOC, Inc., OCC, IGS, Qty of Dayton, 
RESA, OEC, Wal-Mart, Direct Energy Services, LLC, Direct 
Energy Business, LLC, Edgemont Ndghborhood Coalition, 
Border Energy Electric Services, Inc., Exdon, Constellation, 
Ohio Power Company, SolarVision, Council of Smaller 
B:iterprises, Border Energy Electric Services, Inc., FEA, and 
People Working Cooperativdy, Inc 

(5) The evidentiary hearing on the ESP was called on March 18, 
2013, and conduded on April 3,2013. 

(6) Briefs and reply briefs were filed on May 20,2013, and June 5, 
2013, respectively. 

(7) The proposed ESP, as modified pursuant to this Opinion and 
Chxier, induding the pricing and all other terms and 
conditions, deferrals and future recovery of the' deferrals, and 
-quantitative andquditative benefita, is more favorable in the 
aggregate as compared to the expected results that would 
otherwise appdy under Sectfon 4928.142, Revised Code. 

VI. ORDER: 

It is, therefore, 

ORDERED, That DP&L's application for an dectric security plan be approved, as 
modified by the Commissioru It is, furtiier, 

ORDERED, That lEU-Ohio's request to review the procedural rulings is denied. It 
is, further, 

ORDERED, That lEU-Ohio's motion to take administrative notice or to reopen the 
proceeding or to supplement the record is denied. It is, further, 

ORDERED, That DP&L shall file proposed tariffe consistent with this Opinion and 
Order, subject to review and approval by the Commissioa It is, further. 
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ORDERED, That a copy of this Opinion and Order by served upon all parties of 
record. 

THE FUBUC UTILmES COMMISSION OF OHIO 

M.Beai Trombold Asim Z. Haque 

BAM/GAF/sc 

Entered in the Journal 

SEP 0 4 20(3 

; ? ^ S l A j t * - ^ ~ ^ -̂h ( ' K e ^ 

Barcy F. McNeal 
Secretary 
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BEFORE 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter oi the Application of The 
Dayton Power and l ig^ t Company for 
Approval of its Electric Security Plan. 

In the Matter of the Application of The 
Dayton Power and l ight Company for 
Approval of Revised Tariffe. 

In the Matter of the Application of The 
Dayton Power and Light Company for 
Approval of Certain Accounting 
Authority. 

In the Matter of the Application of The 
Dayton Power and Light Company for 
Waiver of Certain Commission Rules. 

In the Matter of the Application of The 
Dayton Power and l ight Company to 
Establish Tariff Riders. 

Case No. 12-426-EL-SSO 

Case No, 12-427-EL-ATA 

Case No. 12-428-EL-AAM 

Case No. 12-429-EL-WVR 

Case No, 12-672-EL-RDR 

ENTRY NUNC PRO TUNC 

The Commission finds: 

(1) The Dayton Power and Light Company (DP&L) is a 
public utility as defined in Section 4905.02, Revised Code, 
and, as such, is subject to the jurisdiction of this 
Commission. 

(2) On March 30, 2012, DP&L filed an application for a 
standard service offer (SSO) pursuant to Section 4928.141, 
Revised Code. The application was for a market rate offer 
m accordance with Section 4928.142, Revised Cbde. On 
September 7, 2012; DP&L withdrew its application for a 
market rate offer. On October 5, 2012, DF&L filed an 
application for an electric security plan (ESP) in 
accordance with Section 4928.143, Revised Code. 
Additionally, DP&L filed accompan3dng applications for 
approval of revised tariffs, for approval of certam 
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accounting authority, for waiver of certain Commission 
rules, and to establidi tariff riders. On December 12,2012^ 
DP&L amended its application for an electric security 
plan. 

(3) On September 4,2013, the Commission issued its Opinion 
and C>der in this proceeding. 

(4) Due to an administrative error, the Opirdon and Order 
does not reflect the decision that the Commission 
intended to issue, induding the length of the modified 
ESP period. Therefore, the Commission finds that the 
Opinion emd Order should be amended nunc pro tunc. 
The Opinion and Order incorrectiy states that the 
modified ESP term should end on December 31, 2016. 
The end date oi the modified ESP should be corrected to 
May 31, 2017, and the lengfli of the modified ESP should 
be corrected to 41 months. Further, DP&L is expected to 
divest its generation assets by May 31,2017. The date by 
which DP&L should file its subsequent SSO should be 
August 1,2016, and, in the event such subsequent SSO is 
not authorized by April 1, 2017, DP&L will begin 
procuring generation deliverable on June 1,2017. 

Further, the Opinion and Order incorrectiy states that the 
service stability rid^ (SSR) should end on December 31, 
2015. The SSR will be in effect for three years at an annual 
amoimt of $110 milliort Therefore, all references to the 
SSR end date should be corrected to December 31, 2016. 
likewise, the service stability rider extension (SSR-E) start 
date should be corrected from January 1, 2016, to 
January 1,2017. Further, the term of the SSR-E should be 
five months and end on its own terms on May 31, 2017. 
All references to the term of the SSR-E should be 
corrected accordingly. The amount of the SSR-E should 
be corrected from $9^ million to $45.8 million. However, 
DF&L will still be required to file an application to 
implement the SSR-E. 

Moreover, the CBP auction products should be corrected 
to 10 tranches of a 41 month product commencing 
January 1, 2014, 30 tranches of a 29 month product 
commencing January 1, 2015, and 30 tranches of a 
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17 month product conunencing January 1,2016, This will 
not change the 10 peTCent/40 percent/70 percent 
blending percentages contamed in the Opinion and 
Order. 

Finally, the amount that the modffied ESP fails the 
quantitative analysis should be corrected accordingly. 

It is, therefore, 

ORDERED, That the Opinion and Order issued September 4, 2013, be 
amended, nunc pro tunc, including, but not limited to, pages 15,16,25,26,27,49, and 
50,assetforth£dx>ve. It is, further, 

ORDERED, That a copy of this entry be served upon all parties of record. 

THE PUBUC UTILTTIES COMMISSION OF OHIO 

Steven D. Lesser 

\X'^UtiiJU^rA^^ 
M.Betii Trombold Asim Z. Haque 

GAP/sc 

Entered in the Journal 

SEP Qg 2>8 

Barcy F. McNeal 
Secretary 
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BEFORE 

THE PUBUC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of The 
Dayton Power and Ugjit Company to 
Establish a Standard Service Offer in 
the Form of an Electric Security Plan. 

In the Matter of the Application of The 
Dayton Power and Ught Company for 
Approval of Revised Tariffe. 

In the Matter of the Application of The 
Dayton Power and Ugjit Company for 
Approval of Certain Accounting 
Authority. 

In the Matter of the Application of The 
Dayton Power and Ught Company for 
Waiver of Certain Commission Rules. 

In the Matter of the Application of The 
Dayton Power and Ug^t Company to 
Establish Tariff Riders. 

Case No. 12.426-EL-SSO 

Case No. 12-427-EL-ATA 

Case No. 12-428-EL-AAM 

Case No. 12-429-EL-WVR 

Case No. 12-672-EI^RDR 

ENTRY ON REHEARING 

The Commission finds: 

(1) The Dayton Power and Ught Company (DP&L) is a public 
utility as defined m Section 4905.02, Revised Code, and, as 
sudv is subject to the jurisdiction of this Commission. 

(2) On September 4, 2013, the Commission issued its opinion 
and order, approvir^ DP&L's proposed electric security 
plan (ESP), v^tii certain modifications. 

(3) Pursuant to Section 4903.10, Revised Code, any party who 
has entered an appearance in a Commisdon proceeding 
may apply for rehearing vdlh respect to any matters 
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determined by the Comimssion, within 30 days of the entry 
of the order upon the Commission's journal. 

(4) On October 4, 2013, Ohio Partners for Affordable 
Energy and Edgemont Nei^borhood Coalition 
(OPAE/Edgemont), the Office of ihe Ohio Consumers' 
Counsd (OCq, hidustrial Energy Users-Ohio (lEU-Ohio), 
FirstEnergy Solutions Corp. (FES), the Ohio Hospital 
Assodafion (OHA), Ohio Energy CSroup (OEG), the Kroger 
Co. (Kroger), and DP&L filed applications for rehearing. 

(5) On October 7, 2013, DP&L filed a motion and 
memorandum in support for an extension of time to file 
memoranda contra the applications for rehearing. By entry 
issued on October 8, 2013, the attorney examiner granted 
DP&L's motion and set the deadline for October 31,2013. 

(6) Despite the extensiori, the Commission notes that pursuant 
to our September 24, 2013 opinion and order, DF&L is 
required to conduct an auction by November 1,2013, for 10 
tranches of its standard service offer load (SSO). Therefore, 
we V«T11 address the assignments of error set forth by DP&L 
and FES that bear directiy upon this first auction. 

AUcmoN PRCX::ESS 

(7) DP&L argues in its fifth assignment of error that tiie 
Commission improperly ordered that the load assodated 
with reasonable arrangement customers should be 
induded in the competitive bidding process (CBP). DP&L 
argues that requiring DP&L to bid reasonable arrangement 
customer load, with the rest of its load, into the CBP 
auctions would unlawfully rewrite the parties' reasonable 
arrangement contracts. Further, DP&L adds that bidding 
the load into the auctions would not result in cost savings 
to customers. DP&L contends that its tariff rates are 
expected to decrease as a result of competitive bidding, 
which will decrease the ddte recovery regardless of 
whether the load is bid into the auctions. 
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(8) The Commission finds that DP&L's assignment of error 
should be denied. First the Commission disagrees with 
DP&L's contention that requirir^ DP&L to bid the 
reasonable arrangement load mto the auctions will rewrite 
DP&L's contracts with those customers. DP&L will stiU be 
providing full requirements dectric service, induding 
generation service, to its reasonable arrangement 
customers, despite sourdng a portion of the generation 
service irom the wholesale market Second, the 
Commission disagrees with DP&L's contention that 
bidding the reasonable arrangement load into the auction 
will not result in cost savings to customers. The additional 
load being bid into the auction should encourage active 
partidpation in the auctions by potential bidders. This 
additional partidpation should put additional negative 
pressure on auction prices, resulting in cost savings to 
customers. DP&L's contention that the delta recovery wiQ 
decrease irrespective of whetiier the load is induded in the 
CBP auction or not fails to take into consideration that 
there may be a greater decrease in the ddta revenue if that 
load is bid into the auctions. Iha t greater decrease in the 
ddta will then be passed through as savings to customers. 
Accordingly, the Commission finds tiiat the fifth 
assignment of error set forth by DP&L in its application for 
rehearing should be denied. 

(9) FirstEnergy Solutions Corp. (FES) contends in its sixth 
assignment of error that the Commission's opinion and 
order is unlawful in that it authorizes DF&L to partidpate 
in auctions through affiliates and subsidiaries while 
recdving a generation subsidy through the service stability 
rider (SSR). FES asserts that DP&L could use SSR revenues 
to subsidize its generating assets and offers in the 
competitive market which could have a chilling effect on 
competition. FES argues that DP&L and its affiliates 
should be prohibited from partidpating in the auction. 

(10) The Commission finds that FES fails to raise any new 
arguments for the Commission's consideration in support 
of its sixth assignment of error. The Commission ordered 
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that all SSR revenues should remain with DP&L and may 
not be transferred to any of DP&L's current or future 
affiliates through dividends or any other means. The 
Commission further ordered tiiat DP&L may not provide 
any competitive advantage to any affiliate or subsidiary 
partidpating in the CBP auctions. Therefore, FES's 
argument that DF&L may collect SSR revenues and then 
compete in the auctions tiirough its affiliates or subsidiaries 
has already been addressed by the Commission. Moreover, 
the Commission notes that the Commission has not 
preduded affiliates of other utilities irom partidpating in 
CBPs hdd by the electric distribution utility. For example, 
the Conunission has not preduded FES, which is the 
unregulated generation affiliate of Ohio Edison Company, 
The Qeveland Electric Illuminating Company, and The 
Toledo Edison Company, from partidpating hi those 
electric distribution utilities' CBP auctions. In re Ohio 
Edison Company, The Cleveland Electric Illuminating Company, 
and The Toledo Edison Company, Case Nos. 08-935-EL-SSO, 
10-388-EL-SSO and 12-1230-EL-SSO. Moreover, we note 
that in Case No. 08-835-EL-SSO, the Commission 
authorized the dectric distribution utilities to collect a 
Delivery Service Improvement Rider, which was similar in 
effect to the SSR authorized in this proceeding, but FES was 
not preduded from partidpating in auctions in that ESP.̂  
In re Ohio Edison Company, The Cleveland Electric Illuminating 
Company, and The Toledo Edison Company, Case Nos. 08-935-
EL-SSO et al.. Second Opinion and Order (March 25,2009) 
at 11-12. Likewise, we did not predude affiliates of Duke 
Energy Ohio frx>m partidpating in CBPs in its most recent 
ESP. In re Duke Energy Ohio, Case No. 11.3549-EL-SSO 
etal.. Opinion and Order (November 22, 2011) at 13. 
Accordin^y, FES's sixth assignment of error in its 
application for rehearing should be denied. The 
Commission notes that numerous assignments of error 

The Conunission notes tiiat the parties to ihe stipulation in Case No. 08-835-EL-SSO agreed that the 
stipulation was binding onty in tfiat case and was not to be o^red or relied upon in other 
proceedings. However, tiie Conunissdkm has consistentljr held that we are not batmd by such 
agreements among the signatory parties to a stipulation. 



Attachment C 
Page 5 of6 

12-426-EL-SSO, etaL -5-

have been asserted regarding the SSR, and at this time the 
Commission's finding is limited only to the extent that the 
Commission bedieves that subsidiaries and affiliates of 
DF&L may partidpate in the auction. The remaining 
assignments of error regarding the SSR will be addressed 
in a subsequent entry on rehearing. 

(11) Accordingly, the Commission finds that, by November 1, 
2013, DP&L should conduct the auction for 10 tranches of a 
41-month product commencing on January 1, 2014. The 
Commission notes that this auction wiU not be affected by 
any subsequent determinations made by the Commission 
on rehearing, including, but not limited to, the limmg of 
and products to be offered in any subsequent auctions. 

(12) Further, the Clbmmission believes that suffident reason has 
been set forth by OPAE/Edgemont (XC, lEU-Ohio, OHA, 
OEG, and Kroger, as well as DP&L and FES in their 
remaining assignments of error, to warrant further 
consideration of the matters spedfied in the appUcations 
for rehearing. Accordingly, the applications for rehearing 
filed by OPAE/Edgemont OCC, lEU-Ohio, OHA, OEG, 
and Kroger should be granted for further consideration of 
the matters spedfied in the applications for rehearing. 
Further, the appUcations for rehearing filed by DP&L and 
FES should be granted, to the extent their assignments of 
error on rehearing were not already denied in this entry on 
rehearing, for further consideration of the matters spedfied 
in the applications for rdiearing. 

It is, therefore, 

ORDERED, That the applications for rehearing filed by DP&L and FES be 
granted, in part, for further consideration of the matters specified in the applications 
for rehearing, and denied, in part, as set forth above. It is, further, 

ORDERED, That the applications for rehearing filed by OPAE/Edgemont 
OCC, lEU-Ohio, OHA, OEG, and Kroger be granted for further consideration of the 
matters spedfied in the applications for rehearing. It is, further. 
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ORDERED, That DP&L should conduct the auction for 10 tranches of a 
41-month product by November 1, 2013, in accordance with the Commission's 
Opinion and Order and finding (11). It is, further. 

ORDERED, That a copy of this entry on rdiearing be served upon all parties of 
record. 

THE PUBUC UTIUTIES COMMISSION OF OHIO 

Asim Z. Haque 

BAM/sc 

Entered in t h ^ Q U j ^ 
0CT2 

^ 5 ^ u ^ c ^ ^ > ^ ' / ^ e ^ 

Barcy F. McNeal 
Secretary 
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BEFORE 

THE PUBUC UTILmES COMMISSION OF OHIO 

In the Matter of the Application of The 
Dayton Power and U ^ t Company to 
Establish a Standard Service Offer in the 
Form of an Electric Security I^an. 

In the Matter of the Application of The 
Dayton Power and Ught Company for 
Approval of Revised Tariffs. 

In the Matter of the Application of The 
Dayton Power and Ught Company for 
Approval of Certain Accounting 
Authority. 

In the Matter of the Application of The 
Dayton Power and U ^ t Company for 
Waiver of Ortain Commission Rules. 

In the Natter of the Application of The 
Dayton Power and Ug^t Company to 
Establish Tariff Riders. 

Case No. 12-^26.EL-SSO 

Case No. 12-427-EL-ATA 

Case No, 12-428-EL-AAM 

Case No. 12-429-EL-WVR 

Case No. 12-672-EL-RDR 

SECOND ENTRY ON REHEARING 

The Commission finds: 

(1) The Dayton Power and UgJit Company (DP&L) is a pubhc 
utility as defined in R.C. 4905.02, and, as such, is subject to 
the jurisdiction of this Commission. 

(2) On September 4> 2013, the Commission issued its Opinion 
and Order (Order), approving DP&L's proposed dectric 
security plfflti (ESP), with certain modifications. On 
September 6, 2014, the Commission issued an Entry Nunc 
Pro Txmc to its Order. 

(3) Pursuant to R.C 4903.10, any party who has entered an 
appearance in a CTommission proceeding may apply for 
rehearing witii respect to any matters determined 1^ the 
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Commission, witiun 30 days of the entry of the order upon 
the Commission's journal. 

(4) On October 4, 2013, Ohio Partners for Affordable E n e i ^ 
and Edgemont Ndghborhood Coalition (OPAE/Edgemont), 
the Ohio Consumers' Counsd (OCC), Industrial Energy 
Users-Ohio (lEU-Ohio), FirstEnergy Solutions Corp. (FES), 
the Ohio Hospital Association (OHA), Ohio Energy Group 
(OEG), tiie Kroger Co. (Kroger), and DP&L, filed 
applications for rehearing. On October 31,2013, memoranda 
contra the applications for rehearing were filed by FES, 
OCC, DP&L OEG, the Retail Energy Supply Association 
(RESA), Kroger, lEU-Ohio, and the Oty of Dayton. 

(5) On October 7,2013, DP&L filed a motion and memorandum 
in support for an extension of time to file memoranda contra 
to the applications for rehearing. By entry issued on October 
8,2013, tiie attorney examiner granted DP&L's motion for an 
extension of time and set the deadline for October 31,2013. 

(6) By entry issued October 23, 2013, the Conunission granted 
rehearing for furtiier consideration of the matters spedfied 
in tiie applications for rehearing on tiie September 4, 2013 
Order. The Commission also denied two assignments of 
error filed by DP&L and FES, and ordered DP&L to conduct 
the initial auctioiL 

(7) The Commission has now reviewed and considered all of 
the arguments on rehearing. Any arguments on rehearing 
not specifically discussed herein have been thoroughly and 
adequatdy considered by the Commission and are hereby 
denied. The Commission will address the merits of the 
assignments of error by sulked matter as set forth bdow, 

L SERVICE STABIUTY RIDER 

(8) lEUOhio contends that the ESP Order is unlawful and 
unreasonable because the Clonunission is preempted from 
increasing DF&L's total compensation for the provision of 
wholesale energy and capadty service under tiie Federal 
Power Act lEU-Ohio asserts that the SSR wUl increase 
DP&L's total compensation for the provision of wholesale 
energy and capadty. lEU-Ohio contends that the SSR is an 
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unlawful compensation structure for DP&L to recover 
above-market capadty and energy revenue, which a 
Maryland District Coaxt recentiy hdd to be imlawful m a 
similar case. See PPL Energyplus, LLC, et al. v. Douglas RM. 
Nazarian, et al., Gv. Action No. MJC3-12-1286 (dedded 
Sept 20,2013). 

DP&L argues in its memorandum contra that rehearii^ on 
this assignment of error raised by lEU-Ohio should be 
denied. DP&L contends that PPL Energyplus, LLC, is entirdy 
inapplicable because tiie ESP does not affect the rates for 
wholesale energy or capadty. DP&L notes that in PPL 
Energyplus, LLC, the court explained that Congress intended 
the Federal Power Act to give the Federal Energy Regulatory 
Commission (FERC) exclusive jurisdiction over setting 
wholesale electric energy and capadty rates or prices and 
thus intended this field to be occupied exdusivdy by federal 
regulatioTL PPL Energyplus, LLC et al.. Civ. Action No. MJG-
12-1286 (Sept 20,2013), Under tiie ESP, a portion of DP&L's 
load will be determined by market rates for wholesale 
energy and capadty that are established by PJM. DP&L 
contends that this is entirdy different than setting the 
wholesale rates or prices. 

(9) The Commission finds that rehearing on this assignment of 
error should be denied. The Comrrussion initially notes that 
the SSR is a financial integrity charge authorized pursuant to 
R.C. 4928.143(B)(2)(d) and is not a generation charge. Order 
at 21-22. Furthermore, the Commission agrees with DP&L 
that the ESP does not affect the wholesale energy or capacity 
rates and does not conflict with tiie Federal Power Act or the 
decision in PPL Energyplus, LLC. Adoptir^ an ESP in which 
DP&L sources a portion of its SSO load from the wholesale 
energy and capadty markets is not equivalent to setting 
wholesale e n e i ^ and capadty rates. 

(10) lEU-Ohio asserts as one of its assignments of error that the 
^ P is anticompetitive and violates Ohio antitrust law imder 
R.C 1331. lEU-Ohio points out that a trust is a combination 
of capital, skills or acts by two or more persons for any of six 
enumerated anticompetitive purposes. lEU-Ohio argues 
that DP&L is a monopoly of separate lines of business that 
have acted jointiy to Ox dectridty prices at a level that 
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would otherwise not occur without tiie SSR. lEU-Ohio 
contends that tiie SSR is a request by DP&L to establish the 
price of one or more dectric services between them and 
others, so as to predude free and unrestricted competition m 
the sale or transportation of dectridty, 

DP&L claims In its memorandum contra to lEU-Ohio's 
application for rehearing that Ohio antitrust law is 
inapplicable to this case. DP&L initially posits that R.C. 1331 
is to be interpreted according to precedents under the 
Sherman Antitrust Act, 15 XJS.C. 1, McGuire v. Ameritedi 
Servs., Inc. 253 F, Supp.2d 9 ^ , 1010 (S.D. Ohio 2003); In re 
Titie Insurance Antitrust Utigation, 702 F. Supp.2d 840,861-62 
(2010). 

DP&L then contends that Ohio antitrust law requires a 
combination of entities working together as one, and DP&L 
is a singjie entity. DP&L avers that the Commission 
confirmed this in the Order when it found that DP&L is not 
a structurally separated utility. Order at 22. 

Next DP&L asserts that R.C 1331 is inapplicable pursuant 
to the state action doctrine, which holds tiiat an otherwise 
monopolistic restraint on trade will not give rise to an 
antitrust violation where it stems from a clearly articulated 
and affirmativdy expressed state policy or where such 
policy is activdy supervised by the state itself. M(Guire at 
1006. DP&L argues that state policy in R.C 4928 is dearly 
articulated and affirmativdy expressed, and the proceedings 
hdd by the Commission demonstrate that the policy is 
activdy supervised by the state itself. 

DP&L next argues that R.C. 1331 is inapplicable here 
pursuant to tiie filed rate doctrine, which holds that a rate 
approved by the Commission is a legal rate that is not 
actionable as an antitrust ii^ury, even if the rate resulted 
from an illegal coihbuiation of carriers to fix tiie rate. In re 
Title Insurance Antitrust Utigation, at 840,846-47. DF&L then 
contends that pursuant to R.C 1331.11, jurisdiction over 
antitrust claims is conferred on tiie courts and not the 
Commission. 
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Further, DP&L avers that since the SSR is in accordance 
witiv and authorized pursuant to, R.C. 4928.143(B)(2)(d), it 
must not conflict with R.C 1331 since R.C 4928.143(B)(2)(d) 
was enacted subsequent to R.C 1331. Finally, DP&L aipies 
that Cjsmmission precedent exists for the authorization of 
charges similar to tiie SSR under R.C 4928.143(B)(2)(d). 

(11) The Commission finds that lEU-Ohio's assignment of error 
should be denied. The Commission agrees with DP&L that 
R.C 1331 is inapplicable to the present case and that 
jurisdiction over R.C 1331 Ees with state courts rather than 
the Commissioa 

(12) Also, lEU-Ohio, FES, Kroger, and OCC daim that the Order 
is unlawful because it authorizes tran^tion revenue or 
equivalent revenue in violation of R.C 4928.38. These 
parties assert that the purpose of transition revenues is to 
compensate a utility when its assets would not be 
competitive when subjected to market prices. They argue 
that, if DP&L's finandal integrity is compromised as a result 
of lower than desired generation revenue, use of the SSR to 
make up the difference makes it equivalent to a transition 
charge. Parties then argue that the Commission failed to 
consider their substantial and detailed evidence 
demonstrating that the SSR is a time-barred claim for 
transition revenue. 

DP&L opposes lEU-Ohio, FES, Kroger, and OCCs argument 
that the SSR unlawfully recovers ttansition costs. DF&L 
initially notes that the Commission specifically addressed 
this issue ni the Order holding tiiat the SSR is not a 
transition charge and does not recover transition costs. 
DP&L then contends that the SSR is not a transition charge 
because it does not recover transition costs as they are 
defined under R.C 4928.39. DF&L argues that R.C 492839 
indicates that transition costs are cost-based charges related 
to a cost that will be incurred by the utility. DF&L asserts 
that tiie SSR is not a cost-based charge and does not recover 
transition costs. 

(13) The Commission finds that this assignment of error should 
be denied. The Cxmimission initially notes that intervenors 
fail to raise any new arguments for the Commission's 
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consideration in support of their assignment of error. We 
explained in the Order that die SSR is not a transition charge 
and authorizing the SSR is not the equivalent of authorizing 
transition revenue. Order at 22. 

We also agree with the arguments advanced by DF&L that 
the SSR is not a transition cha i^ for the recovery of 
transition costs. According to R.C 4928.39, transition 
charges are cost-based charges, and cost-based charges must 
be rdated to a cost tiiat the utility will incur. See In re 
Application of Columbus S. Power Co., 128 Ohio St 3d 512, 
2011-Ohio-1788,947 N.E.2d 655. However, the SSR is not a 
cost-based charge; it was not designed for DP&L to recover 
specific costs, (tr. I at 209; Tr. H at 552; Tr. HI at 823; Tr. V. at 
1304-05,1433; Tr. XI at 2871.) The SSR was designed and 
authorized to provide DP&L stable revenue to maintain its 
financial integrity, in order to meet ite obligation to provide 
an SSO, which has the effect of stabilizing and providing 
certainty regarding retail dectric service (Tr. Vn at 1707; 
Tr.Vn at 1808-09; Tr. VIE at 2035; Tr. X at 2518.) 
Furthermore, the Commission notes that we considered the 
evidence provided by intervening parties, but we find that 
the argument that the SSR is the equivalent of a transition 
charge misplaced and unpersuasive. 

(14) lEU-Ohio, FES, and OCC argue that the Order is unlawful 
and imreasonable because the SSR carmot be authorized 
pursuant to R.C, 4928.143(B)(2). lEU-Ohio contends tiiat the 
SSR is a nonb3rpassabIe generation-related rider, which is not 
one of the permitted charges under R.C 4928.143(B)(2). 

Likewise, lEU-Ohio, FES, and OCC argue that the 
Commission erred in finding that the SSR is a permissible 
charge under R.C 4928.143(B)(2)(d), because it does not have 
'the effect of stabilizing or providing certainty regardii^ 
retail dectric service. FES and OCC assert tiiat the SSR 
provides certainty of revenues for DP&L but not certamty of 
retail dectric service. AdditionaUy, FES avers that the SSR 
does not provide stability in retail rates because it will result 
in an increase in customers' rates. lEU-Ohio also contends 
tiiat the Corrunission did not determine tiiat the SSR is 
required to affect the stability or certainty of retail dectric 
service, only that tiie service quality may be affected without 
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the SSR. lEU-Ohio also contends tiiat without the SSR, 
stability and certainty in retail dectric service would be 
maintained in DP&L's service territory through FJM's 
dispatch of generation assets. 

DF&L responds that the Commission may approve a 
generation-related charge to allow a utility to provide stable 
retail dectric service because generation is induded in the 
definition of retail dectric service pursuant to R.C 
4928.01(A)(27). Additionally, DP&L claims that it could not 
provide rdiable distribution, transmission, and generation 
service without the SSR. 

(15) The Commission finds that rehearing on the assignments of 
error raised by lEU-Ohio, FES, and OCC should be denied. 
The Commission fully explained in the Order that the SSR, 
as well as the SSR-E, meets the definition of R.C. 
4928.143(B)(2)(d) because the SSR is a charge rdated to 
default service and bypassability and the SSR will have the 
effect of stabilizing and providing certainty regardmg retail 
dectric service. Order at 21-22, 

As the Commission explained in the Order, the evidence in 
the record of this proceeding demonstrates that the SSR is 
necessary for DP&L to provide stable and reliable 
distribution, transmission, and generation service (DP&L Ex. 
16A at 7-8; DP&L Ex. 12 at 23; DP&L Ex. 4A at 54). Order at 
22. Intervenors contend that orily DF&L's generation 
business has financial losses; however, the evidence 
mdicates that tiie entire compan/s financial integrity is at 
risk (See Tr. VoL I at 241-242; Tr. VoL XI at 2804; OCC Ex. 28 
at 28). Order at 19. Although the Commission did not hold 
that the SSR and SSR-E are soldy rdated to the provision of 
generation service, we note that even assuming, arguendo, 
that the SSR is a generation-related charge^ the Supreme 
Court has hdd that the Commission may approve a 
generation-related charge to allow a utility to provide stable 
retail dectric service because generation is induded in the 
definition of retail electric service pursuant to R.C 
4928.01(A)(27). In re Application of Columbus S. Power Co., 
Slip Opinion No. 2014Ohio-462 at 1[3Z 
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Further, notwithstanding our determination tiiat the SSR is 
necessary for DP&L to maintain its financial integrity, the 
Ohio Supreme Court has ruled that a finding of necessity is 
not a requirement pursuant to R.C 4928.143(B)0(d). In re 
Application of Columbus S. Power Co., Slip Opinion No, 2014-
Ohio462 at ^26. Instead, the Court found that a term, 
condition or charge authorized under R,C 4928.143(B)(2)(d), 
must have the effect of stabilizing or providing certainty 
regarding retail dectric service. In re Application of Columbus 
S. Power Co., Slip Opinion No. 20140hio-462 at «}27. As we 
found in the Order, the SSR is a charge related to 
bypassability and default service that has the effect of 
stabilizing and providing certainty regarding retail dectric 
service. Order at 21. 

(16) lEU-Ohio, FES, and OHA contend that the Order is unlawful 
and unreasonable because the SSR amount lacked record 
support lEU-Ohio asserts that the evidence demonstrates 
that DP&L will achieve a seven percent ROE with a 
nonb3rpassable charge that is much smaller than $110 million 
per year. FES contends that DP&L overstated its expected 
costs and understated expected revenue and that after 
adjustii^ for DP&L's projections, the record does not 
support the $110 million per year SSR authorized by the 
CommissiorL Additionally, lEU-Ohio, OCC, and FES also 
note that DP&L's switching projections are flawed, which 
should result in a downward adjustment to the SSR. OHA 
argues that any SSR revenues above the $73 million collected 
through the rate stabilization charge (RSQ is unlawful and 
unreasonable. 

DP&L replies that the SSR amount authorized by the 
Commission is consistent with, and lower than, the amount 
supported by the evidence. DP&L asserts that without the 
SS^ it would earn negative ROEs during the ESP term. 
DP&L notes tiiat tiie Commission specifically took into 
consideration O&M expenditure reductions when setting the 
SSR amount DP&L avers that intervenors who disagree 
with DP&L's switching projections failed to consider the 
potential for large-scale aggregation to substantiaUy increase 
shopping rates. Finally, DP&L argues that capital 
expenditure reductions may still be needed to maintain its 
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finandal integrity and they have not yet been approved for 
future periods. 

(17) The Commission finds tiiat rehearing on the assignments of 
error raised by lEU-Ohio, FES, and OHA should be denied. 
The Commission determined that the evidence, taking into 
account a reasonable balance between the differing forecasts 
and projections, supported an SSR amount of $110 million 
per year over the term of the ESP. Order at 25. The evidence 
for the SSR amount ranged between DP&L's proposed 
$137.5 million and tiie prior $73 million RSC (DP&L Ex lA 
at 11-13; OEG Ex. 1 at 3-5; Staff Ex. 1 at 4r5; FES Ex. 14A at 
17-22; FEA Ex. 1 at 7; OCC Ex. 28A at 41; lEU-Ohio Ex. 1A at 
18-19; Tr. VoL VH at 1908; Tr. VoL I at 189). Moreover, tiie 
Commission took into consideration planned O&M expense 
reductions, potential capital expense reductions, adjustments 
to the capital structure, and the potential for a distribution 
rate uicrease m determining the $110 million SSR amount 

Altiiough the Comnds^on reduced DP&L's proposed SSR 
amount by planned O&M savings, which directiy impact tiie 
ROE, we did not offeet the proposed SSR amount to account 
for potential capital expenditure reductions. Capital 
expenditure reductions do not have as sigruficant of an 
impact on ROE as O&M savit^, and DP&L should retain 
some ability to inwove its ROE. Order at 25. Thus, tiie 
Conunission used DP&L's forecasts and projections as a 
starting pomt but then adjusted DP&L's $137.5 million 
proposed SSR downward to accotmt for planned O&M 
expense reductions, as well as otiier factors. This resulted m 
an SSR amount of $110 million, which is tiie minimum 
amount necessary for DP&L to maintain stable and reliable 
retail electric servke (Order at 25; DP&L Ex. lA at 11-13; 
DP&L Ex. 14A at 27-28; Tr. VoL I at 189,257-258; Tr. VoL VII 
at 1908). 

In light of the uncertainty and differences between forecasts, 
the Commission arrived at an SSR amount that we found 
provided DP&L with a reasonable opportunity to earn a 
seven percent ROR Order at 25. Further, the Conunission 
has adopted similar charges in other utility SSO 
proceedings. See In re Columbus Southern Power Co. and Ohio 
Power Co., Case Na 11-346-EL5SO, C^inion and Order 
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(August 8, 2012) at 26-38; In re Duke Energy Ohio, Inc., Case 
No. 11-3549-EL-SSO, et aL, Opinion and Order 
(November 22,2011) at 26-38. 

Additionally, the Commission notes that numerous 
intervenors assert that even if the Commission considers all 
of the numerous forecaste and projections, tiiese forecasts 
and projections become less reliable as they project further 
into tiie future (Staff Ex. 10 at 5-6). However, the 
Commission authorized the SSR-E for this very reasorL 
Order at 27. The SSR-E will provide updated and more 
accurate figures for determining the appropriate amount for 
a stability charge approaching the end of the ESP term. 
Further, the Commission established a cap on tiie SSR-E 
amount that may be authorized. This cap will provide rate 
protection and certainty for customers if DP&L is unable to 
improve its financial integrity. 

(18) DF&L, OEG, and Kroger assert on rehearing that the 
commission should clarify its decision regarding the SSR 
rate design and dass allocation methodology. Kroger asserts 
that the Commission's Order unreasonably requires 
customers to pay the SSR through an energy charge wben 
the costs are allocated on the l̂ asls of demand. OEG 
supports the Commission's finding that the SSR be allocated 
using a one coinddent peak (ICP) demand allocation 
method but requests that the Commission add that the 
Primary and Primary-Substation rate classes should be 
grouped together for purposes of allocating the SSR charges. 
Furtiiermore, OEG asserts that the ICP demand allocation 
method should apply to the entirety of the SSR, whereas 
DF&L proposes that the ICP demand allocation metiiod 
should only apply to tiie difference between the amount of 
tiie previously authorized RSC and the newly authorized 
SSR. 

DP&L argues that the Commission should darify tiiat the 
rate design recommended by Staff and the dass allocation 
metiiodology recommended by OEG is intended for DP&L 
to allocate only the increment of SSR that exceeds the current 
norirbypassable amount based on the single ^stem peak. 
DP&L avers that if the Commission intended that only the 
amount of the SSR tiiat exceeds the current RSC should be 
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allocated based on ICF, then the Street Ughting and Private 
Outdoor Ughting tariff dasses would continue to pay the 
current non-bypassable charge and would not be assigned 
any incremental amount for tiie SSR. DP&L argues that the 
Commission indicated that its intent was to minimize rate 
impacts upon customers, and this rate design will 
accomplish that intent. 

(19) The Commis^on finds that rehearing on the assignment of 
error raised by DP&L and Kroger should be granted and 
that rehearing on the assignment of error raised by OEG 
should be denied. The Commission finds that the ICP 
demand allocation method is tiie appropriate rate design 
metiiod. Order at 26; Staff Ex. 8 at 14; OEG Ex. 1 at 7-8. 
However, we agree with DP&L that applying the ICP 
demand allocation method to tiie difference between the SSR 
and RSC will minimize rate impacts upon customers. 
Therefore, we find that the ICP demand allocation method 
should apply only to the difference between the RSC and the 
SSR amount 

(20) Kroger contends that the Commission failed to address its 
recommendation for a sunset date for the SSR. Kroger 
proposes that any shopping customer who has been 
shopping with a CRES provider for five years or longer 
should no longer be subject to paying stability charges. This 
would create greater rate certainty and stability, while also 
being consistent with the prindple of cost causation. 
Additionally, tiirough the RSC, long-term shopping 
customers have already contributed to DP&L's generation 
costs while purchasing their full generation requirements 
from a CRES provider. 

(21) The Commission finds that Kroger's request for a sunset 
date should be denied. Shopping customers also benefit 
from a stable and certain SSO because the SSO remains 
available to shopping customers should they choose to 
return to the SSO provider. Further, we note tiiat similar 
stability charges recovered by Duke Energy Ohio and AEP 
Ohio have also been noiibypassable and did not indude a 
sunset provisiorL In re Columbus Southern Power Co. and Ohio 
Power Co., Case No. 11-346-EL-SSO, Opinion and Order 
(August 8, 2012) at 26-38; In re Duke Energy Ohb, Inc., 
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ClaseNo. 11-3549-EL-SSO, et al.. Opinion and Order 
(November 22,2011) at 26-38. 

n. SERVICE STABILITY RIDER - EXTENSION 

(22) DP&L asserts as its first assignment of error that the 
Commission's Order was unlawful and unreasonable 
because it limited the amount that DP&L could receive 
througji the SSR-E. DP&L contends that R.C 
4928.143(B)(2)(d) does not authorize the Commission to 
dedde now the amount of a stability charge that DP&L can 
recover in a future proceeding. 

FES responds tiiat if the Commission cannot set the amount 
of the SSR-E at this time, then it cannot determine at this 
time that the SSR-E is necessary to promote stabiHty and 
certainty. (XC contends that the Commission rightfully 
limited the SSR-E amount so that it coidd properly consider 
whether the ESP is more favorable in tiie aggregate than the 
results that would otiierwise apply. 

(23) The commission finds that rehearing on this assignment of 
error should be denied. The Commission notes that m this 
proceedir^ we have authorized DP&L to establish the 
SSR-E and initially set the rider to zero. Further, tiie 
Commission established certain requirementa that DP&L 
must meet and a maximum amount which will be 
authorized. Thus, the rider has been authorized in this ESP 
proceeding and the terms and conditions regarding the 
SSR-E have been established for tiiis ESP proceeding. The 
provision in the Commission's Order that DP&L may file an 
application, in a separate docket to set tiie amotmt of the 
SSR-E, was for clarity of the record and administrative ease. 

We note that it is not unusual to establish a rider in an ESP 
and to determine the amount of the rider in a separate 
docket. For ^cample, in DP&L's previous ESP, the 
Commission authorized DF&L to implement a fud 
adjustment charge and the amount of that clause has been 
adjusted in separate dockets. In re The Dayton Power and 
Ught Co., Case No. 08-1094-EL-SSO et al.. Opinion and Order 
(June 24,2009); In re The Dayton Power and Light Co., Case No, 
09-1012-EL-FAC, Finding and Order (December 16, 2009). 
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Similariy, in AEP-Ohio's ESP, we approved a generation 
resource rider (GRR) with an initial rate of zero and noted 
tiiat it is not unprecedented for the Commission to adopt a 
mechanism in an ESF with an initial rate of zero. In re 
Columbus Soutitem Power Co. and Ohio Power Co., Case No. 
11-346-ELrSSO, et d.. Opinion and Order (Aug. 8, 2012) at 
24-25, citing In re AEP Ohio, Case No. 08-917-EL-5SO 
(Mar. 18, 2009); In re Duke Energy-Ohio, Case No. 08-920-EU 
SSO (Dec 17, 2008); In re PirstEnergy, Case No. 08-935-El^ 
SSO (Mar. 25,2009). 

Similarly, in the previous ESP, the Commission authorized 
DP&L to establish an energy effidency rider; the amount of 
that rider was set in a separate docket and a maximum 
amount for that rider was established. In re The Dayton 
Power and Ught Co. for Approval of its Electric Security Plan, 
Case No. 08-1094-EL-SSO et al.. Opinion and Order (June 24, 
2009); In re The Dayton Power and light Co. to Update its 
Energy Effidency Rider, Case No. 11-2598-EL-RDR, Finding 
and Order (October 18,2011). 

The SSR-E has been authorized in this ESP proceeding, for 
the term of this ESP, and, based upon the record and 
finandal projections provided by the parties to this 
proceeding. The Commission did not determine the levd of 
stalnlity charge that DP&L could seek in a future ESP. On 
the contrary, the Commission determined the maximum 
amount of stability revenues that DP&L may recover m this 
ESP. 

(24) DP&L further contends in its first assignment of error that 
the Order is unlawful and unreasonable because the 
conditions for authorization of the SSR-E are not contained 
in R.C 4928.143(B)(2)(d). DP&L asserts tiiat by addii^ tiie 
conditions, the Commission has engaged in legislating in its 
own right and that it has essentially rewritten the statote. 

DP&L further argues that the SSR-E conditions, individually, 
are unlawful and unreasonable. DF&L contends that tiie 
requirement to file an application for implementation of 
advanced metering infrastructure (AMI)/Smartgrid is 
unlawful and unreasonable because AMI/Smartgrid are too 
expensive, and there is no record support for 
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implementation of AMI/ Smartgrid. DP&L then argues that 
the condition to file a distribution rate case by July 1,2014, is 
overly burdensome and should be extended FiiiaUy, DF&L 
contends that its billing s3rstem already has the capability to 
provide rate-ready billing so that SSR-E condition has 
already been satisfied and should not be a condition at alL 

FES, OCC; lEU-Ohio and Kroger reply tiiat if the 
commission authorizes the SSR-E, it should also autitorize 
the SSR-E conditions as necessary to ensure that the SSR-E 
has the effect of providing stability and certainty regarding 
retail dectric service. FES and lEU-Ohio argue that by 
DP&L's logic, if the SSR-E conditions should be eliminated 
because they are not expressly contained in R.C 
4928.143(BK2)(d), then the SSR-E itself should be diminated. 
AdditionaUy, FES notes that R.C 4928.143(B)(2)(d) does not 
linut the Commission's discretion on how to structure 
authorized stability charges. FES asserts that the 
Commission may place restrictions on the stabiHty charge so 
long as the Commission believes those restrictions are 
necessary to ensure that the charge has the effect of 
providing stability and certainty regarding retafl dectric 
service. 

(X^C asserts m its memorandum confra that the Commission 
appropriatdy implemented SSR-E conditions for the 
purpose of carrying out the polides oi the state oi Ohio set 
forth in R.C 4928.02. OCC notes that requiring DP&L to file 
an application to implement AMI/Smar^rid carries out the 
policy set forth in R.C 4928.02(0). Furtiiermore, OCC 
argues that the Commission rightfully established, as an 
SSR-E condition, that DP&L must file a distribution rate case 
and tite Commission should not grant DF&L an extension of 
time to file its distribution rate case. 

(25) The commission finds tiiat rehearing on DF&L's assignment 
of error regarding the SSR-E conditions should be granted, 
m part and denied, in part As a prdiminary matter, the 
COtnmissicm notes tiiat the end date for the SSR is 
independent of tiie existence of the SSR-E. Based upon the 
record of this proceeding, the SSR would end on December 
31, 2016, and there would be no additional stability charge 
even if the Commission agreed with DP&L's arguments 
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regarding our ability to set conditions on the SSR-E. 
However, the Conunission finds tiiat R.C 4928.143(B)(2)(d) 
authorizes the Commission to establish the SSR-E and does 
not limit our discretion or authority to make the SSR-E 
conditional for the purpose of providing stability and 
certainty to retail dectric service or for the purpose of 
promoting the poEcy objectives of tiie state as set forth in 
R.C 4928.02. The SSR-E conditions ensure that stability 
revenues collected by DF&L will continue to have the effect 
of providing certainty and stability regarding retail dectric 
service in the future. As Staff testffied at the hearing, 
finandal projections beyond three years are inherentiy 
unreliable (Staff Ex. 10 at 4-5). Further, there is no evidence 
in the record regarding die potential magnitode of increases 
in distribution revenue if DP&L were to file a distribution 
rate case during the ESP and no evidence that a stability 
cha^e would omtinue to be necessary m the event of sudi 
distribution rate increase. 

Further, we agree with OCC that requiring DP&L to file an 
application to implement AMI/Smartgrid carries out the 
state's policy as set fortii in R.C 4928.02(D). DP&L's 
contention that it may be unreasonably expensive to 
implement AMI/Smartgrid and that significant analysis is 
needed regarding the costs and benefits of AMI/Smartgrid 
supports tiie Commission's determination that DP&L should 
file an application for AMI/Smartgrid. The time for DP&L 
to conduct the analyses regarding the costs and benefits of 
AMI/Smartgrid is now. Every other dectric utility in the 
state of Ohio has some form of AMI/Smartgrid deployment 
and it is time for DP&L to do likewise. 

Finally, the Commission finds that DP&L should be required 
to provide rate-ready percentage off price to compare (PTC) 
billing as directed l̂ ^ the Commission in the Order. Order 
at 28. The Commission notes that there was extensive 
testimony mdicating that providing rate-ready percentage 
off PTC billing would improve the competitive environment 
in DP&L's service territory (Constellation Ex. 1 at 49-54; FES 
Ex. 17 at 19-26). Additionally, the Commission clarifies that 
with DF&L's rate-ready percentage off PTC billing, DP&L 
should permit suppliers to submit percentages through a 
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rate-ready billing process, under which DP&L would apply 
the discoimt off the customer's price to compare. 

(26) FES and Kroger assert that the SSR-E should terminate prior 
to the end of the ESP term. In the alternative, FES requests 
that the Commission clarify that the SSR-E ends, date 
certain, on May 31, 2017. FES also asserts that the SSR-E 
should end before the end of the ESF term, to mitigate any 
chance tiiat the Commission will permit the SSR-E to 
continue beyond the ESP if the Commission has not 
autiiorized a subsequent SSO. 

DF&L replies that rdiearii^ on the assignments of error, and 
the corresponding requests, by FES and Kroger should be 
denied. DP&L mitially argues that FES failed to raise this 
issue in post-hearii^ briefs and does not dte to any 
testimony supporting the reasonableness of its request 
Subsequentiy, DP&L contends that ff it needs the SSR-E to 
enable it to provide safe and reliable service after the end of 
the ESP term, the Commission should not issue an Order 
now that may make it impossible for DF&L to provide safe 
and rdiable service in the future. 

(27) The Commission finds that rehearing on tiie assi^unents of 
error raised by FES and Kroger should be granted. The 
Commission ftods tiiat the SSR-E should end on April 30, 
2017, one month prior to the end of the ESP. Pursuant to tiie 
Order, if a subsequent SSO has not been authorized by 
April 1, 2017, DP&L shall procure, through the CBP auction 
process, 100 tranches of a full-requirements product for a 
term that is not less than quarterly or more than annually 
until a subsequent SSO is authorized. Order at 16; Entry 
Nunc Pro Tunc at Z Furthermore, DP&L must also divest 
all of ite generation assets by no later than January 1, 2016. 
Therefore, since DF&L's SSO generation rates will be 
determined entirdy by the market and all of its generation 
assets will have been divested, tiie Commission intends for 
the SSR-E to terminate date certain on April 30, 2017, ff tiie 
Commission authorizes an amount for DF&L to recover. 
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m. GENERATION ASSET DIVESTITURE 

(28) OCC and FES assert that the Order was unlawful or 
unreasonable because it should have ordered DP&L to 
divest its generation assets sooner. 

DP&L replies that the Commission fuUy addressed this issue 
m its Order, and rdterates that it is restricted irom 
transferring its generation assets sooner due to restrictions in 
its First and Refunding Mortgage and linnitations on its 
ability to refinance bonds. Order at 15-16. DP&L reasserts 
that so long as the First and Refunding Mortgage remains in 
its current form, DP&L is prevaited from effectuating a legal 
separation of the generation assets from tiie transmission 
and distribution assets. DF&L asserts that ff it were 
compelled to transfer its generation a^ets now, then its 
transmission and distribution busmesses would not be 
capable of supportuig tiie full amount of the debt while 
providing safe and retiable service. 

(29) The Commission finds that rehearing on this assignment of 
error should be granted. The Commission relied upon the 
testimony of DP&L witoess Jadcson that DP&L could not 
divest its generation assets before September 1,2016. DP&L 
Ex. 16 at 4. Accordingly, tiie Commission ruled that DP&L 
must file a generation asset divestiture plan that divests its 
generation assets by May 31, 2017, Order at 15-16; Entry 
Nunc Pro Tunc at 2 However, on December 30,2013, DP&L 
filed an application to divest its generation assets in C>ise 
No. 13-2420-EL-UNC. In re Vie Dayton Power and U ^ Co., 
Case No. 13-2420-EL-UNC (DP&L Divestiture Plan), 
Application (December 30, 2013).̂  Subsequentiy, DP&L 
filed a supplemental application in that case representing 
that it has begun to evaluate the divestiture of its generation 
assets to an unaffiliated third party through a potential sale 
that could occur as early as 2014. DP&Z, Divestiture Plan, 
Supplemental Application (February 25, 2014) at 2; DP&L 
Ex. 16 at 4. Based upon new information contained in 
DP&L's supplemental applkation in Case No. 13-2420.EL-
UNC^ the Commission finds tiiat the deadline for DP&L to 

The Commission hoeby takes administrative notice of DP&L's ^pfication and supplemental 
application filed I n n The Dayton Power and ligftt Co., Case No. 13-2420-EL-UNC 
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divest its generation assets should be subject to modification 
by tiie Commission in Case No. 13-2420-EL-UNC, but in no 
case will such modification be later than January 1, 2016. 
Further, we note that any approval of an amount for 
recovery through the SSR-E will take into consideration the 
timing and disposition of DP&L's generation assets. 

IV. CBP BLENDING SCHEDULE 

(30) OCC and FES assert that tiie Commission erred by not 
implementing 100 percent competitive bidding at the 
beginnir^ of the ESP term. Furthermore, (XC and FES 
contend tiiat it was unlawful and unreasonable to extend the 
ESP term beyond what DP&L proposed. 

DP&L responds that the Commission struck a reasonable 
balance between the SSR amount and the ESP term. 
According to DP&L, a shorter ESP term would have 
required a larger SSR amount to maintain DP&L's financial 
integrity. Additionally, DP&L contends that the 
Commission was right not to implement the schedule 
proposed by DP&L because that schedule began on 
January 1,2013, and the Commission's Order was not issued 
until September 4, 2013. DP&L alleges that the 
Commission's decision to begui the auction schedule on 
January 1,2014, was reasonable. 

(31) The Commission finds that rdiearing on the assignments of 
error raised by OCC and FES regarding the CBP blending 
schedule should be granted. In determining the CBP 
blending schedule in the Order, tiie Commission rdied upon 
the fact that DP&L would be unable to divest its generation 
assets before September 1,2016. Order at 15. However, tiie 
Commission's intent was to implement full market-based 
rates as soon as practicable. Based upon the new 
information contained in DP&L's supplemental application 
in Case No. 13-2420-EL-UNC, we find that DP&L's CBP 
blending schedule should be accderated. Accordingily, the 
CBP products should be 10 tranches of a 41 month product 
commencing on January 1, 2014 50 tranches of a 29 montii 
product commencing on January 1,2015, and 40 tranches of 
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a 17 month product commencing on January 1, 2016.̂  This 
blending schedule is consistent with Staff's proposal for 
DP&L to move to 100 percent market-based rates over three 
years, which we now bdieve can be accomplished pursuant 
to DP&L's ability to divest its generation assets (Staff Ex. 2 at 
4; Staff Ex. 10 at 6). The accderation of the CBP blending 
schedule will benefit consumers tiirough a more rapid move 
to full market-based rates, and the move to full market-
based rates will be accomplished in a shorter time period 
than could be accomplished tiirough an MRO. 

V. RECONCILIATION RIDER 

(32) lEU-Ohio and Kroger contend that tiie Order unlawfuUy and 
unreasonably authorized a non-bypassable reconciliation 
rider (RR-N) that is not consistent with R.C 4928.143(B)(2), 
would recover generation-rdated costs tiirough distribution 
rates, and would allow DP&L to collect costs of compliance 
with tiie alternative energy portfoEo requirements on a 
nonbypassable basis in violation of R.C 4928.64(E). 

DP&L argues in its memorandum contra that the RR-N was 
lawful and the assignment of error alleged by lEU-Ohio and 
Kroger should be denied. DP&L initially notes that 
suffident evidence was presented at hearing to support the 
commission's decision with the RR-N. DP&L asserts that it 
faces a significant risk that it will have to recover a very 
large deferral balance from a very small group of customers. 
Including deferral balances from those riders that exceed ten 
percent of the base amount to be recovered under those 
riders eliminates that risk. 

Additionally, DP&L asserts that the RR-N is lawful pursuant 
to R.C 4928.143(B)(2)(d). The RR-N is a charge rdated to 
both default service and bypassability tiiat has the effect of 
providing certainty and stability regarding retail dectric 
service. Without the RR-N, standard service offer customers 
would not pay stable or certain rates due to the effect of 
increasing deferral amounts on a smaller SSO customer base. 

^ On October 28,2013, DF&L conducted tiie initial CRF auction for 10 tranches of a 41 month product 
commencing January 1, 2014. In re The Dot/ton Power and Ught Co., Case No. 13-2120-EL-UNC 
Hnding and Order (October 30,2013) at 2. 
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Finally, DF&L argues that retail dectric service indudes 
generation service, so it is lawful even if it permits DP&L to 
recover generation-rdated costs, 

(33) The Commission finds that rehearing on this assignment of 
error should be denied. Ihe RR-N is supported by the 
record evidence, induding testimony on the effects of 
increasing deferral balances on the decreasing SSO customer 
base (DP&L Ex. 12 at 7,8; Tr. V at 1432-1433; Tr. DC at 2242-
2244). Furtiier, the Commission authorized tiie RR-N 
pursuant to R.C 4928.143(B)(2)(d) because the charge relates 
to DP&L's default service and provides tor stability and 
certainty m retail dectric service. The ten percent threshold 
operates as a "safety valve" in the event of increasuig 
deferral balances and a decreasing SSO customer base. 
Order at 34-35. Moreover, the Commission has established 
similar mechanisms in otiier utility ESPs to address similar 
issues. See In re Ohio Edison Co., The Cleveland Electric Ilium. 
Co., and The Toledo Edison Co., Case No. 12-1230-EL-SSO, 
Opinion and Order 0uly 18,2012) at 9. 

VI. COMPETITIVE RETAIL ENHANCEMENTS 

(34) DP&L asserts as its fourth assigimient of error that there is 
no record support for the Commission's authorization of 
additional competitive retail enhancements. DP&L then 
contends that the proper context for reviewing and 
autiiorizing additional competitive retail enhancements is 
tiuough the rule-making process, 

RESA disagrees with DF&L and argues that there is 
substantial, probative, and reliable evideiKe in the record to 
support the commission's decision. RESA points out tiie 
testimony of Stephen Bennett that multiple enhancements 
are needed beyond the six enhancements plarmed by DP&L, 
specifically to allow access to the minimum basic customer 
data, which RESA argues is fundamental to a competitive 
marketplace AdifitionaEy, RESA pointe out that 
Mr. Bennett testified that more standardization across the 
industry would lead to more effidency. Furtiier, 
Constellation witrwss David Fein testified that competitive 
enhancements beyond the ones proposed by DP&L would 
better enable a sustainable and more robust marketplace. 
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Finally, RESA asserts that DF&L witness Dona Seger-
Lawson even testified that DP&L's billing system would 
have to be improved to implement the proposed competitive 
retail enhancements. Accordingly, RESA asserts tiiat the 
Commission should deny DP&L's assignment of error. 

FES avers that the Commission was reasonable in requiring 
DP&L to implement tiie competitive retafl enhancemente 
which have already been implemented by every other 
dectric distribution utility (EDU) in Ohio. According to FES, 
only DP&L would be in a position to conduct a cost-benefit 
analysis of additional competitive retail enhancements, and 
there is no requirement for a complete cost benefit analysis 
before implementing additional competitive retail 
enhancements. 

(35) The Commission fiinds that rehearing on this assignment of 
error should be denied. As indicated by RESA and FES, 
substantial evidence was presented at hearing supporting 
the need for competitive retail enhancements to devdop and 
support the competitive marketplace m DP&L's service 
territory (Tr. Vol. IX at 2191,2310-2311,2440-2441,2445-2447; 
Tr. Vol. X at 2654). We find that DP&L has not demonstrated 
that competitive retafl enhancements should be limited only 
to rule-making proceedings. The Commission has 
determined that the competitive retail enhancements wiH 
promote retafl competition in DP&L's service territory 
(DP&L Ex. 10 at 8; OCC Ex. 18 at 5-6). Orderat38^9. This 
wiU facilitate the availability of supplier, price, terms, 
conditions, and quality options for consumers in furtherance 
of the state policy set forfli in R.C 4928.02(B). 

(36) FES argues as its fifth assignment of error that tiie 
Commission's Order is unlawful and unreasonable because 
it fails to identify with spedfidty the competitive retail 
enhancements that DP&L is required to make. FES contends 
that tiie Commission should specifically identify which 
competitive retafl enhancements DP&L is required to make. 

DP&L opposes FES's request and asks the Commission to 
deny ite assignment of error. DF&L asserts that it has 
already agreed to implement some of tiie conq>etitive retafl 
enhaiKements identified by intervenors. Further, DF&L 
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contends tiiat FES did not address the additional competitive 
retafl enhancements in its brief. DF&L asserts that since the 
Commission fafled to dearly identify which additional 
competitive retafl enhancements it was referring to, DP&L 
should not be required to implement any of thenL 

(37) The Commission finds that rehearing on FES's fiftii 
assignment of error should be denied. However, we will 
clarify which dectronic data interchange (EDI) processes, 
standards, or interfaces that we bdieve have been adopted 
by every otiier EDU in Ohio. Order at 38-39. Our intent in 
directing that DP&L adopt any competitive retafl 
enhancement that has been adopted by every other EDU in 
Ohio was to bring consistency across the state of Ohio and to 
require DP&L to foster a more fevorable competitive 
environment We note that RESA witoess Stephen Bennett 
constellation witness David Fein, and FES witness Sharon 
Noewer each provided testimony on barriers to competition 
in DP&L's service territory, as wefl as competitive retafl 
enhancements that have been adopted by every other EDU 
in Ohio (RESA Ex. 6 at 14; Const Ex. 1 at 45-53; FES Ex. 17 at 
22). 

Initiafly, the Commission notes that DP&L shall provide 
rate-ready percentage off PTC billing. The Commission 
believes that tiiis wiU not only significantiy advance 
competition in DP&L's service territory, but tiie Commission 
believes that it is necessary for stable and reliable service. It 
is for this reason that the Commission not only directed 
DP&L to adopt rate-ready percentage off FTC billing but 
also made it a condition of the SSR-E. 

AdditionaUy, DP&L should no longer charge a fee per biU 
for consolidated or dual billing, which are both unusual and 
excessive. RESA witoess Bennett testified that DP&L is the 
only EDU in Ohio to assess a consolidated hilling charge or a 
dual bflling charge (RESA Ex. 6 at 14). 

AdditionaUy, FES witoess Noewer and RESA witness 
Bennett testified that no other EDU in Ohio applies a charge 
to register rate codes for its consolidated billii^ system, 
whereas DP&L's tariff authorizes a $5,000 mitial set up fee 
and $1,000 for each bflling system change (FES Ex. 17 at 22; 
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RESA Ex. 6 at 14). Accordingly, DP&L should no longer 
charge an initial set up fee or a billmg system change fee. 
Furtiiermore, the Commission finds tiiat DP&L shotfld 
permit the CRES providers to pay the switching fee 
consistent witii the practice in the FirstEnergy, AEP-Ohio, 
and Duke Energy Ohio service territories. AdditionaUy, 
DP&L's eligibility 61e should contain some form of identifier 
indicating whether a customer is shopping, DP&L should 
eliminate the supplier registration charge, and DP&L should 
diminate the sync list charge. 

DP&L should also dther permit customer shopping on a per 
meter basis, or split customers witii both a commerdal and 
residential meter into two separate accounts. The 
Commission finds that customers with both a commerdal 
and residential meter shotfld be provided market access, 
consistent with the poUdes of R.C 4928.02 to ensure market 
access and avaflabflity of competitive retafl dectric service, 

FinaUy, DP&L should not require any customer to obtain an 
mterval meter if the customer is bdow the 200 kW demand 
levd. However, customers under tiie 200 kW threshold may 
instaU interval meters, at their expense, ff they so choose. 
RESA witness Bennett testified tiiat DP&L is the only EDU 
in Ohio to require a customer to obtain an interval meter ff 
the customer is bdow the 200 kW demand levd. (RESA Ex. 
6 at 3-4.) DP&L should implement each of the competitive 
retafl enhancements identified in tiiis Second Entry on 
Rdiearing as soon as practicable but not later than six 
months from the date of this Second Entry on Rehearing. 
Order at 38-39. 

(38) OCC asserts that tiie Order is unlawful and unreasonable 
because it authorized DP&L to defer the costs of the 
competitive retafl enhancements for coUection in a future 
distribution rate case. OCC aUeges that standard rate 
making and accounting policy is to require ordinary 
expenses to be recovered througih armual revenues, except in 
instances of edgent circumstances and good reason. In re 
Ohio Edison Co., The deoehmd Electric lUum. Co., and the Toledo 
Edison Co., (^704.EL-ATA, et al.. Opinion and Order 
(January 4, 2006) at 9; Elyria Foundry Co. v. Public Util. 
Comm'n of Ohio, 114 Ohio St3d 305,310-31^ 2007-Ohio-4164, 
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OCC tiien aUeges tiiat CRES providers shcmld cover tiie 
entirety of the cost of implementation of competitive retafl 
enhancements. Finafly, OCC contends that ff the 
Commission permits deferral, DF&L should demonstrate 
that the deferred costs are reasonable, appropriatdy 
incurred, dearly and directiy rdated to the circumstances for 
which they were authorized, and in excess of expense 
amounts already induded in DP&L's rates at the time of 
approvaL 

DP&L responds that the costs of competitive retafl 
enhancemente are not ordinary utility expenses, but rather 
are capital improvements and expenses rdated soldy to the 
competitive market SpedficaUy, many of the competitive 
retafl enhancements wiU require changes to DP&L's billing 
i^stein^ which are capital in nature and should be recovered 
m a distribution rate case. 

(39) The Commission finds that rehearing on OCO$ assignment 
of error should be denied. First the Commission notes that 
the granting of deferral authority is witiun the discretion of 
the Commission, and that quiddy accomplishing 
distribution infrastructure improvements qualifies as exigent 
circumstances and good reasort See In re the Ohio Edison Co., 
The Cleveland Electric lUum. Co. and ihe Toledo Edison Co., Case 
No. 05-704-EL-ATA, et al.. Opinion and Order 0an. 4, 2006) 
at 8-9; Elyria Foundry Co. v. Public Util. Comm'n of Ohio, 114 
Ohio St.3d 305,2007-Ohio-4164,871 N.E.2d 1176 

Further, the Commission spedficaUy indicated the need for 
urgency when it stated that the competitive retafl 
enhancements should be implemented as soon as 
practicable. Order at 39. As noted above, these 
enhancements have already been implemented by every 
other dectric distribution utiUty in this state AdditionaUy, 
the competitive retafl enhancements may be properly 
characterized as capital improvements. The Commission 
wiU determine, in a future distribution rate proceeding, ff 
the costs are reasonable, appropriatdy incurred, dearly and 
directiy rdated to the circumstances for which t h ^ were 
autiiorized, and in excess of expense amounts already 
induded in DP&L's rates. 
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Vn. TRANSMISSION COST RECOVERY RIDER 

(40) lEU-Ohio asserts that the nonbypassable transmission cost 
recovery rider (FCRR-N) is imlawful and unreasonable 
because it could result in double-billing customers for 
transmission service on a going-forward basis. 

DP&L argues that the Commission has adopted a similar 
transmission cost recovery rider (TCRR) structure for both 
FirstEnergy and Duke Energy Ohio. In re Ohio Edison Co., 
The Qeoehnd Electric Ulum. Co., and The Toledo Edison Co., 
Case No. 12-1230-EL.SSO, Opinion and Order (July 18,2012) 
at 11,5S; In re (he Application of Duke Energy Ohio, Inc., Case 
No. 11-2641-EL-RDR, et al.. Opinion and Order (May 25, 
2011) at 7,17. DP&L then asserts that the record evidence in 
this case demonstrates that splitting tiie TCRR into a 
TC3(R-N and a transnnission cost recovery rider-bypassable 
(ICRR-B) is reasonable because the utiUty pays the 
nonbypassable components to the PJM hiterconnection. 
AdditionaUy, DF&L contends that lEU-Ohio has not 
demonstrated that customers actoaUy wfll be double 
charged, even ff customers were double charged the CRES 
providers may remove the charge from the customer's biU, 
and lEU-Ohio made no showing that any double charge 
would be a material amount 

(41) The commission fiinds that rehearing on lEU-Ohio's 
assignment of error should be denied. The Commission is 
not persuaded that bifurcating tiie TCRR into the TCRR-N 
and TCRR-B poses a significant risk of double-biUir^ 
customers. As the Commission indicated in tiie Order, the 
Commission believes that bifurcating the TCRR into market-
based and nonmarket-based elements more accuratdy 
reflects how transmission costs are biUed to customers. 
Order at 36. Additionalfy, tiie Commission notes that it has 
adopted a simflar rate structure for other Ohio dectric 
utilities. In re Ohio Edison Co., The Cleveland Electric Ilium. 
Co., and The Toledo Edison Co., Case No. 12-1230-EL-SSO, 
Opinion and Order (July 18,2012) at 11,58; In re Duke Energy 
Ohio, Inc., Case No. 11-2641-EL-RDR, el al.. Opinion and 
Order (May 25,2011) at 7,17. 
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(42) lEU-Ohio contends that the TCRR true-up is unlawful and 
unreasonable because there is no record support for the rider 
and there is no need for the rider. Similarly, lEU-Ohio avers 
that both tiie TCRR-N and tiie potential TCRR true-up rider 
unlawfuUy and unreasonably violate R.C. 4928.02(H) by 
recovering costs associated witii standard service offer 
customers through a nonbypassable rider. lEU-Ohio 
contends tiiat it is weU settied that costs incurred by a utflity 
to serve SSO customers must be bypassable. lEU-Ohio 
contends that the TĈ RR-N would reconcfle the current 
under-recovery balance of bypassable non-market-based 
transmission diarges to the nonbypassable TCRR-N. 

DP&L argues that both tiie TCRR-B and TC3iR-N were 
proposed as true-up riders. DP&L asserts that at the end of 
the ESP period, a deferral balance may remain for the TCRR-
B and DP&L shoidd be permitted to recover those incurred 
costs as part of a continued TCRR true-up rider (v^ether 
bypassable or nonbypassable). AdditionaUy, DP&L believes 
that aUowing it to recover those costs is consistent with 
DP&L's proposal to true-up aU transmission-related costs 
from customers. FinaUy, DP&L asserts tiiat there is a very 
real and substantial risk that DP&L may be left to recover a 
very large deferral balance from a very smaU group of 
customers without the rider. Further, DP&L asserts that 
lEUOhio's contention that it would violate R.C. 4928.02(H) 
for DP&L to recover the TCRR-N and TCRR true-up rider 
from shopping customers is not true. DP&L argues that it 
demonstrated, and the Commission agreed in the Order, 
that certam transmission costs are derived from shopping 
and non-shopping customers alike, and are fairly aUocable 
through a nonbypassable rider to both shopping and non-
shopping customers, 

(43) The Commission finds that rehearing on lEU-Ohio's 
assignments of error regarding the TCRR and the TCRR 
true-up rider should be denied. The Commission notes that 
no subsequent TCRR true-up rider was authorized in its 
Order; the Commission simply directed DP&L to file with 
the Conunission a proposal ior such a rider at the end of the 
ESP term for appropriate coUection of any uncoUected TCRR 
balance that may exist Order at 36. ff a TCRR true-up rider 
is not necessary and there is no uncoUected TCRR balance. 
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as lEU-Ohio contends, then there wiU be a zero balance, and 
no application wiU be necessary. However, ff there is an 
uncoUected TCRR balance at the end of the ESP term, tiien 
DP&L's appUcation should propose a rider for recovery of 
the uncoUected balance. The Commission wiU address tiie 
uncoUected TCRR balance, ff one exists, and the true-up 
rider at that time. 

Vffl. MORE FAVORABLE THAN THE EXPECTFED RESULTS THAT WOULD 
OTHERWISE APPLY 

(44) DP&L argues on rehearing tiiat the Commission should 
clarify its decision regarding why tiie ESP is more favorable 
in the aggregate than the expected results that would 
otherwise apply. SpedficaUy, DP&L contaids that the 
quaHtative beriefits of the ESP exceed the quantitative 
benefita of the expected MRO. Simflarly, lEU-Ohio, OCC, 
and FES assert that the Commission's Order is unlawful and 
umeasonable because the ESP is not more favorable in the 
aggregate than the expected results that would otherwise 
apply under R.C 4928.142 

(45) The commission finds that the appUcations for rehearing 
should be denied. Except to the extent spedficaUy noted 
below, the parties have raised no new arguments on 
rehearir^ and the Conunission thoroughly addressed tiiose 
arguments in the order. Order at 48-52 

Nonethdess, the Commission finds that the quaHtative 
benefita of the ESP make it more favorable in the aggregate 
than the expected resulte that would otherwise apply. 
DP&L and ^ S request that the Commission identify the 
specific dollar amount that the qualitative benefits overcome 
the quantitative shortcomings of the ESP, yet a dollar 
amount cannot be calculated because tiie quaHtative benefits 
are n<»!i-quantifiable. Therefore, the Commission must 
compare the non-quantifiable benefita and determine ff they 
overcome the qu^itifiable difference between the ESP and 
the expected results that would otherwise apply. In this 
case, tiie Commission found in the Order that tiiey do. 
Order at 52 Further, the Commission notes that in this 
Second Entry on Rehearing, we have furtiier accderated 
DP&L's implementation of fuU market rates by modifying 
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the C ^ blending schedule, which enhances tiie quaHtative 
benefits of the ESP. Thus, altiiougji the ESP fails the 
quantitative analysis the qualitative benefits overcome and 
far surpass this shortfaU in the quantitative analysis. 

(46) lEU-Ohio asserts that tiie Order is unlawful and 
unreasonable because it assigns subjective values to the 
quaHtative benefita of the ESP. lEU-Ohio contends that tiie 
Commission must provide an objective and articulated 
explanation of how each of the quaHtative benefita was 
weighted so that the parties, the Court and the public may 
asse^ the vaHdity of the Commission's decision. 

(47) The Commission notes that lEU-Ohio daims that there are 
Bve quaHtative benefits of tiie ESP, when, in fact there are 
more quaHtative benefita of the authorized ESP. The 
quaHtative benefita of the authorized ESP identified by the 
Commission in the Order indude the advancement of tiie 
state polides m R.C 4928.02, the more rapid implementation 
of market rates, the preservation of the capabiHty for DP&L 
to provide adequate, reliable, and safe retafl dectric service, 
funding for economic development and numerous 
competitive retafl enhancemente. Order at 50-52. 

The numerous competitive retafl enhancemente indude the 
dimination of the minimum stay and retum-to-firm 
provisions, a web-based portal for CRES providers, an auto-
cancd feature to DP&L's bflling system, removal of the 
enrollment verification, support tor historical interval usage 
data (HIU) data requesta, and a standardized sync list 
provided to CRES providers (DP&L Ex. 9 at 13-15). 
AdditionaUy, the Commission has also required DP&L to 
implement those competitive retafl enhancemente that have 
been adopted by every other EDU in Ohio. These 
competitive retafl eifliancementa indude rate-ready 
percentage off FTC billing eUminaticm of the per bfll fee for 
consoHdated or dual biUing, elimination of the charges to 
register rate codes, permitting CRES providers to pay the 
switching fee, raising the interval meter threshold, and 
requiring an identifier on the digibflity file (FES Ex. 17 at 19-
26; RESA Ex. 6 at 14-15). Each of the competitive retafl 
enhancemente wiU furtiier devdop the competitive retafl 
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dectric market in DP&L's service territory, and provide 
substantial quaHtative benefita of the authorized ESP. 

The Commission bdieves that tiie advancement of the state 
polides in R.C 4928.02, the more rapid implementation of 
market rates, and the preservation of the capabiHty for 
DP&L to provide adequate, rdiable, and safe retafl dectric 
service are substantial quaHtative benefita of the ESP. These 
qualitative benefita, in conjunction with the numerous 
competitive retafl enhancemente, provide a quaHtative 
benefit of the ESP that outwdgh the $313.8 mflUon 
quantitative defidt Furtiiermore, the Commission notes 
tiiat there are substantial benefita of the ESP to shopping and 
SSO customers alike. The competitive retafl enhancemente 
authorized by the Commission wiU primarily benefit 
shopping customers and CRES providers in developmg the 
retail dectric market in DP&L's service territory. We 
disagree witii lEU-Ohio's contention that the more rapid 
implementation of market rates does not benefit customers. 
As we explained in the Order, the modified ESP moves more 
quickly to market rate pridng than under an expected MRO, 
and this more rapid implementation of market rates is 
consistent with tiie policy of the state as set forth in R.C 
4928.02(A) and (B). Order at 50. Accordingly, rehearing on 
lEU-Ohio's assignmenta of error should be denied. 

(48) FES asserts that the Commission's Order is unlawful and 
unreasonable because it compared the ESP to what would be 
DP&L's first appUcation for an MRO. FES contends that 
DP&L already filed ita first application for an MRO; 
therefore, under the plain language of R.C 4928.142(D), 
DP&L's ESF should be compared to an MRO with an 
immediate 100 percent transition to market pridng through 
the CBP. 

(49) The Commission finds that rdiearing on FES's assignment of 
error on this issue should be denied. We are not persuaded 
by FES that DP&L has already filed ita first application for 
an MRO. The facte of this case do not demonstrate that 
DP&L has filed ite "first appUcation" under R.C. 4928.142 
The Commission made no determinations on the 
completeness of the applicatiorv no evidentiary hearing was 
hdd on the appUcation, and the Commission made no legal 
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or factual findings on the merita of the appHcatioru histead, 
DP&L voluntarily withdrew ita MRO application before any 
of these eventa could take place. 

Further, R.C 4928.142(D) protecte customers by requiring 
that the portion of SSO load to be competitivdy bid start at 
10 percent for the first year and graduaUy increase 
thereafter. We beHeve that it would violate the mtent of the 
General Assembly for the Commission to find that a utiHty 
that submitted an application for an MRO into a docket and 
then subsequentiy withdrew it before the Commission could 
consider i t could deprive consumers of the statotory 
protections found in R.C 4928.142(D). Therefore, because 
DP&L has not ffled ita first appUcation under R.C 4928.142, 
an MRO for DP&L woidd be subject to tiie provisions of 
R.C 4928.142(D) and only 10 percent of the load would be 
sourced tiirough a competitive bid m the first year rather 
than 100 percent as FES assumes. 

DC OTHER ASSIGNMENTS OF ERROR 

(50) lEU-Ohio and CX!C argue as one of their assignmenta of 
error that the Commission's Entry Nunc Pro Tunc was 
unlawful because it substantively modified the 
commission's Order. lEU-Ohio and OCC further contend 
that the Commission's Entry Nunc Pro Tunc was unlawful 
because it did not give parties an opportunity to file 
appUcations for rehearing before modifying the 
Commission's Order. CXC asserts that Hdle v. Pub. Util 
Comm. and Interstate Motor Transit Co. v. Pub. Util. Comm, 
establish tiiat the Commission's Entry Nunc Pro Tunc was 
unlawful because it amends a prior Order to indicate what 
the Commission beUeves it should have done. Helle v. Pub. 
Util Comm., 118 Ohio St 434, 440, 161 N.E. 282 (1928); 
Interstate Motor Transit Co. v. Pub. Util Comm. of Ohio, 119 
Ohio St 264,163 N.E. 713 (1928). 

DP&L asserted in ita reply commenta that the Commission 
should deny the assignment of error presented by lEU-Ohio 
and OCC DP&L contends that the Entry Nunc Pro Tunc 
was lawful because entries nunc pro tunc are permissible to 
reflect what was actuaUy dedded. Further, DP&L asserts 
tiiat tile Commission may diange or modify ita orders as 
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long as it justifies the changes. DP&L avers that even ff tiie 
Enh^ Nunc Pro Tunc is unlawful, the Commission could 
have achieved the same result on rehearing. 

(51) The Commission finds that rehearing on the assignmenta of 
error aUeged by lEU-Ohio and CXC on this issue should be 
denied. As a preliminary matter, the Commissian notes that 
the precedente dted by OCC are not con^arable to this case. 
In HeVe v. Pub. UtU. Comm., the Commission issued an Entry 
Nunc Pro Tunc in 1927, after holding an evidentiary hearing 
to consider additional evidence, to amend a Commission 
Order that was issued in 1924. Helle v. Pub. Util. Comm., 118 
Ohio St 434,440,161 N.E. 282 (1928). Simflarly, in Interstate 
Motor Transit Co. v. Pub. Util Comm., which is also dted by 
OCC, the Commission took notice of other facta within ite 
records and knowledge, before issuing an Entry Nunc Pro 
Tunc to revise ita previous Order, The Interstate Motor 
Transit Co. v. Pub, Util Comm. of Ohio, 119 Ohio St 264,163 
N.R 713 (1928). 

In the present case, the Commission immediatdy recognized 
that a derical error had been made and issued the Entry 
Nunc Pro Tunc a mere two days after the Order was issued. 
No additional evidence was considered and only two days 
had elapsed before the Commission issued the Entry Nunc 
Pro Tunc to correct the clerical error. 

However, upon further review of the evidence on rehearing 
and as discussed in detafl above, we find that the provisions 
of the ESF as set forth in our Order and the Entry Nunc Fro 
Tunc should be modified by the Commission. Accordingjly, 
we find that the end date of the ESP should be May 31,2017, 
and the ler^;th of the ESF should be 41 months. However, 
DP&L should divest ita generation assete by no later than 
January 1, 2016. Furtiier, the SSR wfll be hi effect for tiuee 
years at an armual amount of $110 miUion, and wiU end on 
December 31, 2016. The term of tiie SSR-E wfll be four 
months and end on ita own terms on April 30,2017, ff DP&L 
files an appUcation and the Commission authorizes DP&L to 
coUect an SSR-E amount 

FinaUy, as discussed above, we find that the C!BP blending 
schedule should be modified to be 10 tranches of a 41 month 
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product commencing on January 1, 2014, 50 tranches of a 
29 month product commencing on January 1, 2015, and 
40 tranches of a 17 month product commencing on 
January 1,2016. 

(52) DP&L asserte as ita dghth assignment of error that the 
Commission's order fafled to state that the significantiy 
excessive earning test (SEE!) threshold should apply orfly 
during tiie term of DP&L's ESP. 

(53) The Commission finds tiiat rehearing on DF&L's assignment 
of error should be granted. The 12 percent SEET threshold 
that we established in the Order should be appHcable only 
durii^ the term of tills ESP. Orderat26. 

(54) DP&L contends as ite third assigrunent of error that the 
Commission does not have jurisdiction or authority to order 
DP&L's shareholders to contribute to an economic 
devdopment fund (EDF). DP&L asserts that contributions 
to an EDF should be voluntary and there is no record 
support for DP&L to contribute to an EDF. 

The City of Dayton opposes DP&L's third assignment of 
error. The City of Dayton notes that R.C 4928.143(B)(2)(i) 
authorizes the Commission to provide for, without 
limitation, provisions under which an EDU may implement 
economic devdopment job retentiorv and energy effidency 
programs. The Qty of Dayton also notes tiiat R.C 
4928,243(B)P)(i) does not require that these provisions 
aUocate program coste across dasses of customers of the 
dectric UtiUty; therefore, they may be derived from 
shareholders. FinaUy, the City of Da3/ton asserts that 
significant record evidence was presented on economic 
devdopment and the need for economic devdopment 
funding. 

(55) First tiie Conunisdon notes R.C 4928.143(B)(2)(i) provides 
that ESPs may mdude provisions rdated to economic 
devdopment Further, DF&L's contributions to the EDF are 
voluntary, as DP&L is not required to accept the ESP 
authorized by ihe Commission, ff DP&L accepta the 
autiiorized ESF, DP&L shaU contribute to tiie EDF. 
AdditionaUy, the Oder thoroug^y addressed tiie 
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evidentiary foundation for the EDF, as weU as the 
continuing need for EDF funds. Order at 42-43; Dayton Ex. 1 
at 3-6. Therefore, the Commission finds that rehearing on 
DP&L's tiiird assignment of error should be denied. 

(56) OPAE/Edgemont raise as their assigimiente of error, and 
OCC argues as ite final assigrunent of error, that the 
Commission fafled to consider the record evidence 
regarding the state policy to protect at-risk populations. 
OPAE/Edgemont also asserte that the Commission did not 
properly consider the issues raised by OPAE and Edgemont 
in their briefs. 

(57) The Commission finds that rehearing on OPAE/Edgemont's 
assignmenta of error, and the assignment of error raised by 
OCC, should be denied. InitiaUy/ the Commission notes that 
it considered the record evidence presented by OPAE, 
Edgemont and other intervening parties that DF&L shoifld 
be required to protect at risk populations, induding the 
testunony of OPAE witoess David Rinebolt and OCC 
witoess James Williams; however, the Commission found 
that providing certainty and stabiHty to dectric rates in 
DP&L's service territory benefita at-risk customers as weU as 
aU other customers. Order at 21-22^ 52; see also OPAE Ex. 1 
at 5-7; CXC Ex. 19 at 3-29. OCC witoess Williams testified 
that any change in ESP rates that does not reduce the current 
rates wiU have a negative financial intact on residential 
customers, but Mr. Williams fafled to examine the negative 
finandal impacta on tiie dectric utiHty, as wdl as customers, 
ff the rates were furtiier reduced (OCC Ex. 19 at 6; Tr. at 
1504-1506.) The Commission determined that the faflure to 
approve the SSR would decrease DP&L's capabiHty to 
provide safe, reliable, and certain retafl dectric service. This 
would have severe negative consequences on at-risk 
customers as weU as aU other customers. 

In addition, the Commission r^ected changes proposed by 
DP&L to the maximum charge provision and tiie FUEL 
rider, as weU as DP&L's proposed rate design for the SSR, 
which may have had a significant i n ^ c t upon at-risk 
populations. Further, the testimony fafled to consider that 
tiie ESP, as approved by the Commission, contained 
provisions to promote competition and provisions tor 
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shareholder funding for economic devdopment which wiU 
also benefit at-risk customers. Order at 42 Accordingly, we 
find tiiat the testimony provided by OPAE/Edgemont and 
OCC was fuSy considered and that the ESP, as approved by 
tiie Conunission, fulfills tiie poHcy m R.C 4928.02(L). 

It is, therefore, 

ORDERED, That the appUcations for rehearing filed by OCC, FES, Kroger, and 
DP&L be granted, in part, and denied, in part, as set forth above. It is, further, 

ORDERED, That the appUcations for rehearing filed by OPAE/Edgemont 
lEU-Ohio, OHA, and OEG be denied, as set fortii above. It is, further, 

ORDERED, That a copy of this Second Entry on Rehearing be served upon aU 
parties of record. 

THE PUBUC UTILITIES COMMISSION OF OHIO 

M.Betfi Trombold Asim Z. Haque 

GAP/BAM/sc 

Entered sred in thejaumal 

Barcy F. McNeal 
Secretary 
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BEFORE 

THE PUBUC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of The 
Dayton Power and Ugjht Company to 
Establish a Standard Service Offer in the 
Form of an Electric Security Plan. 

In the Matter of the Application of The 
Dayton Power and Light Company for 
Approval of Revised Tariffe. 

In the Matter of the AppUcation of The 
Dayton Power and light Company for 
Approval of COrtain Accounting 
Authority. 

In the Matter of the Application of The 
Dayton Power and Ught Company for 
Waiver of Certain Commission Rules. 

In the Matter of the AppUcation of The 
Dayton Power and Ught COmpany to 
EstabHsh Tariff Riders. 

Case No. 12-426-EL-SSO 

Case No. 12-427-EL-ATA 

Case No. 12-428-EL-AAM 

Case No. 12-429-EL-WVR 

Case No. 12-672-EL-RDR 

FOURTH ENTRY ON REHEARING 

The Commission Bnds: 

(1) The Daj^n Power and Ught Company (DP&L) is a pubHc 
utiHty as defined in R.C 4905.02, and, as such, is subject to 
the jurisdiction of this Commissiort 

(2) On September 4, 2013, the Commission issued ite Opinion 
and Order (Order), approving DP&L's proposed dectric 
security plan (ESP), with certain modifications. On 
September 6, 2014 the Commission issued an Entry Nunc 
Pro Tunc modifying the Order. 
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(3) Pursuant to R.C. 4903.10, any party who has entered an 
appearance in a Commission proceeding may apply for 
rehearing with respect to any matters detennined by the 
Commission, within 30 days of the entry of the order upon 
the Commission's journal. 

(4) On October 4, 2013, Ohio Partners for Affordable Ene i^ 
and Edgemont Ndghborhood CoaUtion (OPAE/Edgemont), 
the Ohio Consumers' Counsd (OCQ, Industrial Energy 
Users-Ohio (lEU-Ohio), FirstEnergy Solutions Corp. (FES), 
the Ohio Hospital Association (OHA), Ohio Energy Group 
(OEG), tiie Kroger Co. (Kroger), and DP&L filed applications 
for rehearing. On October 31, 2013, memoranda contra the 
appUcations for rdiearing were ffled by FES, OCJC, DP&L, 
OEG, the Retafl Energy Supply Association (RESA), Kroger, 
lEU-Ohio, and the City of Dayton. 

(5) On October 23, 2013, tiie Commission issued an Entry on 
Rehearing granting rdiearing tor furtiier consideration of the 
matters specified in tiie appUcations for rehearing. The 
Commission also denied two assignmenta of error filed by 
DP&L and FES, and ordered DP&L to conduct the initial 
auction for standard service offer load under the ESP. 

(6) On March 19, 2014, the Commission issued a Second Entry 
on Rehearing granting, m part and deccym%, in part the 
applications for rehearing filed by OCC, FES, Kroger, and 
DP&L. AdditionaUy, the Commission's Second Entry on 
Rehearing denied the appUcations for rehearing filed by 
OPAE/Edgemont lEU-Ohio, OHA, and OEG. 

(7) On April 17, 2014, lEU-Ohio and OEG filed second 
applications for rehearing, and, on April 18,2014, DP&L and 
OCC filed their second applications for rehearing. 

(8) The commission has now reviewed and considered aU of 
the assignmenta of error raised in the second appUcations for 
rehearing. Any argumenta on rehearing not spedficaUy 
discussed hereto have been thoroughly and adequatdy 
considered by the Commission and are hereby denied. The 
Commission wiU address the merita of the assignmenta of 
error as set forth bdow. 
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(9) In ite first assignment of error, DP&L asserts that the 
Commission's Second Entry on Rehearing was unreasonable 
or unlawful because it accderated the competitive bid 
process (C3P) auction schedule, which wiU cause substantial 
financial harm to DP&L. DP&L asserta that it wfll lose 
substantial revenue ff tiie CBP auction schedule is 
accderated and ite financial integrity wiU be jeopardized. 
AdditionaUy, DP&L avers that the Commission based ite 
decision to accderate the CBP auction schedule based upon 
the mistaken beHef that DP&L could transfer ita generation 
assete sooner than September 1, 2016. However, DP&L 
contends that since it cannot transfer ite generation assets to 
an affiliate sooner than September 1, 2016, the Commission 
should grant rehearing and rainstitote the previous CBP 
auction schedule. DP&L asserts that it demonstrated at 
hearing that ite financial integrity woifld be jeopardized ff 
the accderated CBP auction schedule is implemented. 
DF&L Ex. 16A at 6, CLJ-6; DP&L Ex. 14A at 5-9, 28-29; 
Tr. VoL ni at 637-638,640-641; Tr. VoL IV at 1096; Tr. Vol. V 
at 1298. 

OCC argues in ite memorandum contra the appUcation tor 
rehearing that the Commission's decision to accderate tiie 
CBP auction schedule was both lawful and reasonable. OCC 
asserts that the Commission should not further delay 
flowing tiirougji the benefita of the competitive market to 
DP&L's customers. 

(10) The Commission finds that rehearing on DP&L's first 
assignment of error should be denied. We have hdd that a 
more rapid implementation of market rates is consistent 
with the poUdes of this state enumerated in R.C. 492 .̂02(A) 
and (B). Order at 50. Accordingly, in the Second Entry on 
Rehearing, we stated that our intent was to implement fuU 
market-based rates as soon as practicable and we noted that 
customers would b^iefit from a more rapid move to fuU 
market-based rates. Second Entry on Rehearing at 18,19. 
DF&L has not persuaded the Commission that the CBP 
auction schedule estaldiished in the Second Entry on 
Rehearing is not practicable or that the CBP auction schedule 
jeopardizes DP&L's financial integrity, to addition, the 
COonmission has establi^ed the SSR-E mechanism, which 
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provides DP&L with an opportunity to recover a financial 
mtegrity charge of up to $45,8 miUicm in 2017 ff DP&L 
demonstrates, at that time, tiiat ite financial mtegrity has 
been jeopardized and ff DP&L has satisfied the other 
conditions established by tiie Commissiort Order at 27-28. 

(11) DP&L argues, in ita second assignment of error, that the 
Commission's Second Entry on Rehearing was unlawful or 
unreasonable because it resulted from a miscommunication 
regarding DP&L's abiUty to divest ite generation assete. 
DP&L asserte that at the time of hearing, it was DP&L's 
strategic plan to transfer ite generation assete to an affiliate. 
DP&L avers that witoesses Herrington, Jackson, and Rice 
each testified at hearing that there were structural and 
financial obstades that prevented DF&L from transferring 
ite generation asseta to an affiliate prior to the end of the ESP 
term. DP&L Ex. 16A at 2-4; Tr. VoL I at 260-262; Tr. VoL JH 
at 800-805; Tr. VoL V at 1148-1150; Tr. VoL XI at 2897; 
Tr.Vol. Xn at 2911. However, DP&L notes that since the 
hearing, circumstances have changed which have forced 
DP&L to explore different business courses than that which 
it had planiied at tiie time of hearing. One of tiiose different 
business courses was for DP&L to explore the potential sale 
of ita generation asseta to a third party, which could occur as 
early as 2014. DF&L contends that it mig^t be capable of 
selling ite generation asseta to a tiiird party in 2014, but it 
cannot transfer them to an affiliate before 2017. Furtiier, 
DP&L argues that it is stiU undear whether a sale to a third 
party can be accomplished m 2014, but ff a sale does not 
occur, tiien the generation assete caimot be transferred to an 
affiliate before 2017 without additional financial resources. 

DP&L argues that there are three main pointe regarding the 
potential transfer of ite generation assete to an affiliate. First 
DP&L does not know whether a third party vdU be wflUng 
to purchase the assete. Second, tiie reason that DP&L might 
be able to transfer the assete as part of a third party sale as 
eariy as 2014, but cannot transfer to an affiliate so early, is 
because a third party might be wfllii^ to purchase the asseta 
at a price that would enable DP&L to offset coste of rdeasmg 
generation assete from the Company's mortgage and enable 
the Company to restructure ita debt Third, the statemente 
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made by DP&L's witnesses at hearing were true then as tiiey 
are now; DP&L cannot transfer ite generation assete to an 
aj5?/Mife before 2017. 

lEU-Ohio argues m ite memorandum contra the appUcation 
for rdiearing that the Commission's decision to order DP&L 
to divest ite generation assete was not unlawful and that a 
miscommunication is insuffident grounds for granting 
rehearing. Further, lEU-Ohio asserte that even ff the 
commission's decision resulted from a miscommunication, 
DP&L has not demonstrated that the miscommunication led 
to an unreasonable result. Simflarly, CXC argues that the 
Commission's decision was both lawful and reasonable, and 
that divestment of DP&L's generation assete is long overdue. 

(12) The Commission finds that rdiearing on DP&L's second 
assignment of error should be granted The Commission 
notes that market conditions are inherentiy unpredictable 
and subject to significant fluctuations over time. We intend 
to provide DP&L witii the flexflnUty to transfer ite 
generation assete to an affiliate or to a third-party whfle 
retaining our oversight over the divestiture as provided by 
R C 4928.17(E). At the hearii^ in this case, DF&L witnesses 
testified that tiiere are terms and conditions in certato bonds 
that significantiy impede upon ite abflity to transfer its 
generation assets to an affiUate before September 1, 2016, 
and, due to adverse market conditions, DP&L wiU not have 
suffident cash flow to refinance the bonds before 2017. 
DP&L Ex. 16A at 2-4; Tr. VoL I at 260-262 Tr. Vol. EI at 800-
805; Tr. VoL V at 1148-1150; Tr. VoL XI at 2897. Therefore, a 
modified deadline of January 1, 2017, for the asset 
divestiture should aUeviate any existing obstades regarding 
the terms and conditions in DP&L's bonds and ita abiUty to 
refinance such bonds. Further, a deadline of January 1,2017, 
should aUow DP&L to obtam terms and conditions to divest 
ite generation assete whfle ensuring that the assete are 
divested during the period oi this dectric security plan. The 
Commission wiU review the specific terms and 
conditions of any proposed generation asset divestiture in 
DP&L's generation asset divestiture proceeding. In re The 
Dayton Power and Ught Co., Case No. 13-2420.EL-UNC 
AccorcUngJy, the Commission wiU modify our decision in 
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the Second Entry on Rehearing and direct DP&L to divest ite 
generation assete no later than January 1,2017. 

(13) lEU-Ohio asserts in ite Bist assignment of error that the 
Commission fefled to identify the findings of fact for ita 
decision that tiiere are quaHtative, nonquantifiable benefita 
of the ESF that make it more fevorable in the aggregate than 
the expected resulte that would otherwise apply under 
R.C 4928-142. 

DP&L argues in ite m^norandum contra the appUcation for 
rehearing that the Commission should reject lEU-Ohio's 
argument because the Commission denied rehearing on this 
assignment of error in ite Second Entry on Rehearing and the 
Commission has already identified the nonrquantifiable 
benefita of the ESP. AdditionaUy, DP&L asserts tiiat the 
Commission cannot quantify a non-quantifiable benefit 
DP&L also notes tiiat R.C. 4928.143(Q(1) requires that tiie 
Commission consider whether the ESP is more favorable m 
the aggregate, which means the Commission must consider 
more than just price in determining whether an ESP should 
be modified. 

(14) The Commission finds that rehearing on lEU-Ohio's first 
assignment of error should be denied as proceduraUy 
improper. In ita appUcation for rehearing filed on October 4, 
2013, lEU-Ohio sought rehearing on the Commission's 
detennination that the quaHtative benefita of the ESP 
outwdghed the quantitative analysis. The Commission 
thoroughly addressed lEU-Ohio's argumenta and denied 
rehearing on this assignment of error in the Second Entry on 
Rehearing. Second Entry on Rehearing at 28-29. Iti its 
April 17, 2014, appUcation for rdiearing, lEU-Ohio simply 
recaste, with sUght alterations, ite argumente raised in ite 
prior appUcation for rehearing. R.C 4903.10 does not aUow 
parties to have "two bites at the apple" or to file rehearing 
upon rehearing of the same issue. In re Ohio Power Company 
and Ormet Primary Aluminum Corporation, Case Nos. 96-999-
El^AEC et al.. Second Entry on Rehearing (Sept 13,2006) at 
3-4. lEU-Ohio simply seeks rehearing of the same issue 
which was raised in ite prior appUcation for rehearing and 
denied by the CommissiorL 
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The Commission notes, however, that even ff the argumenta 
raised by lEU-Ohio and were not proceduraUy improper, 
lEU-Ohio has not demonstrated that the CZommission has 
violated R.C. 4903.09. The Supreme Court of Ohio has hdd 
that three things must be shown by a party to establish a 
violation of R.C 4903.09: first that tiie Commission initiaUy 
faUed to explain a material matter; second, that the party 
brougiht that faflure to the Commission's attention throu^ 
an appUcation for rehearing; and third, that the Commission 
stiU fafled to explain iteeff. In re Columbus S. Power Co., 128 
Ohio St3d 512, 2011-Ohio-1788, 947 N.E.2d 655, f 71. The 
Commission fuUy explained that the quaHtative benefita of 
the ESP outwei^ed the quantitative analy^ in our Order 
issued on September 4, 2013. Order at 50-52. The 
Commission further explained our determination m the 
Second Entry on Rehearing. Second Entry on Rehearing at 
2&-29. lEU-Ohio has not met dther the first prong or the 
third pror^ oi the Court's test for a violation oi R.C 4903,09. 

(15) OEG, lEU-Ohio, and OCC each argue fliat it is unreasonable 
for DF&L to coUect the SSR after divestiture occurs. OEG 
argues as ita sole assignment of error tiiat DP&L does not 
need to continue coUecting SSR revenues from customers in 
order to remain finandaUy viable after ita generation 
business is transferred to another aitity because DP&L wiU 
become soldy a transmission and distribution utiHty that is 
already recdvir^ suffident revenue. Further, OEG contends 
that the Commission contemplated in the Order that SSR 
and SSR-E revenues were only to ensure that DP&L could 
provide adequate, reliable, and safe retafl dectric service 
untfl it divesta ite generation assete. Order at 51. OEG 
argues that the Commission was correct to find that the SSR 
should only apply untfl DP&L's generation assete are 
divested. Since the Commission has recognized that DP&L 
may be capable of divesting ite generation assete sooner, and 
smce the Commission subsequentiy ordered DP&L to divest 
the assete sooner, OEG asserte that the Commission should 
not permit DP&L to coUect SSR revenues beyond when it 
divesta ite generation assete. 

Similarly, lEU-Ohio daims, in ite third assignment of error, 
that the Second Entry on Rehearing was unreasonable 
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because it fefls to terminate tiie autiiorization of the SSR no 
later than January 1, 2016, the deadline the Commission 
imposed by which DP&L's generation assete must be 
transferred. Moreover, in ite fourth assignment of error, 
lEU-Ohio aUeges that that the Second Entry on Rehearing 
was unreasonable because it iaHs to terminate the 
authorization oi ihe SSR-E due to the Commission's order 
that DF&L transfer generation assete by January 1, 2016. 
lEU-Ohio and OEG argue that the aUeged threat to DP&L's 
finandal integrity resiflted from the reduced revenue DP&L 
was realizing from ite competitive generation resources. 
According to lEU-Ohio and OEG, after DP&L diveste ite 
competitive generation resources, the threat to DP&L's 
finandal mtegrity wiU be removed and the SSR and SSR-E 
wiU no longer be needed. 

CXC asserte that the Commission's Second Entry cm 
Rehearing violates R.C 4903.09 because the Commission 
fafled to present findings of fact and the reasons prompting 
ite decision to permit DP&L to charge customers the SSR and 
SSR-E after the Company diveste ite generation assete. OCC 
contends that the Commission's decision to require DP&L to 
divest ite generation assete by January 1,2016, removed any 
justification for charging the SSR, or SSR-E, after divestiture. 
Therefore, OCC a i ^ e s that the Commission erred in not 
ending the SSR and SSR-E with divestiture, and fafled to set 
forth the Commission's reasons for not ending or 
terminating the SSR and SSR-E. 

DP&L argues in ite memo contra the appUcations for 
rehearing that the Commission should restore the original 
generation asset divestiture date to May 31,2017. However, 
DP&L asserts that ff the Commission does not restore the 
original generation asset divestiture date, then the 
Commission should deny rehearing and not accderate 
termination or dimination of tiie SSR or SSR-E. DP&L 
contends that without the SSR or SSR-E, it would earn 
unreasonably low returns on equity (ROE). Even ff it diveste 
ite generation assete, DP&L contends that divestiture wiU 
not eliminate the threate to DP&L's financial integrity. 
SpedficaUy, DP&L argues that it wfll need the SSR and 
SSR-E to pay remaining debt that may exist from the transf^ 
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or sale of the generation asseta. DP&L also argues tiiat 
continuing the SSR and SSR-E after the deadUne for DP&L to 
transfer ite generation asseta is consistent witii Commission 
precedent 

(16) The commission finds that rehearing on the assignmenta of 
error raised by OEG, lEU-Ohio, and CXC should be denied. 
In Hg^t of our decision above to modify our ruling in the 
Second Entry on Rdiearing and to establish January 1,2017, 
as the deadUne for DP&L to divest ite generation assete, the 
assignmenta of error raised by lEU-Ohio, OEG, and CXC are 
moot. 

However, the Commission also notes tiiat argumente raised 
by OEG, lEU-Ohio and OCC rest on the false premise that 
the SSR and SSR-E are generation-rdated charges intended 
to maintain the financial integrity of DP&L's generation 
business. As the Commission has previously noted, the SSR 
and SSR-E are finandal integrity charges intended to 
maintain the financial uitegrity of the entire company, not 
just the generation business. Order at 21-22; Second Entry 
on Rehearing at 3. Therefore, when DF&L does, in fact 
divest the generation asseta, it does not necessarily foUow 
that the SSR or the SSR-E must end. Instead, the structure of 
the SSR-E, and the conditions regarding ite possible 
implementation, wiU ensure that, ff tiie generation assete 
have been divested, DP&L must demonstrate a contmuing 
need for a stabiHty rider, ff DP&L cannot demonstrate a 
need for the stabiHty rider, the SSR-E wiU not be 
implemented. The Commission further notes that our 
treatment of the SSR and the SSR-E is consistent with the 
treatment of stabiHty riders approved for other dectric 
utihties. Both AEP Ohio and Duke were permitted to 
continue to recover stabiHty riders authorized under 
R.C 4928.143(B)(2)(d) after divestiture of tiidr generation 
asseta. In re Columbus Soutiiem Power Co. and Ohio Power Co., 
Case No. 11-346-EL-SSO, et al.. Entry on Rehearing 
(January 30, 2013) at 26-27; In re Duke Energy Ohio, Inc., 
Case No. ll-354^EL-SSO, et al.. Opinion and Order 
(November 22,2011) at 13,21. 

(17) lEU-Ohio claims m ite second assignment of error, and CXC 
claims in ita tiiird assignment of error tiiat the Order and the 
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Second Entry on Rehearing are unlawful because they 
authorize transition revenue or equivalent revenue in 
violation of R.C 492838. lEU-Ohio asserte that DP&L has 
confirmed that the SSR and SSR-E are mechanisms tiiat wiU 
provide DP&L transition revenue, or its equivalent, because 
in DP&L's Supplemental AppUcation in Case No. 13-2420-
EL-UNC, DP&L indicated that the SSR wiU be needed by the 
distribution and transmission utiUty to pay any remainmg 
debt that may not transfer with the generation assete. In re 
The Dayton Power and Ught Co., Case No. 13-2420-EL-UNC, 
Supplemental AppUcation (February 25,2014) at 2 

Simflarly, OCC argues tiiat tiie Commission is preduded 
from authorizmg DP&L to coUect additional transition 
revenues or any equival«it revenues pursuant to 
R.C 4928.38. CXC concedes that the Commission has 
already addressed that the SSR and SSR-E are not transition 
charges or tiieir equivalent but (XC contends that the 
Commission presented a new rationale in ita Second Entry 
on Rehearing. OCC avers that in the Second Entry on 
Rehearing the Commission found that the SSR and ^R-E 
were not cost-based charges. However, OCC contends that 
the SSR and SSR-E are cost-based charges that produce 
revenues that aUow DP&L to maintain ite financial integrity 
by enabUng it to pay calciflated coste, as weU as ite cost of 
capital. 

DP&L argues m ite memorandum contra the appUcations for 
rehearing that the Commission has already denied rehearing 
on this assignment of error. DP&L asserte that the SSR 
and SSR-E are not cost-based charges and that 
R,C 4928.143(BK2)(d) is the later-enacted statote. 

(18) The Commission notes that we fuUy explained in the Order 
that the SSR is not a transition charge and that authorizing 
the SSR is not the equivalent of authorizmg transition 
revenue. Order at 19-22. BEU-OMo and OCC sought 
rdiearing of tiiis determination to their applications for 
rehearing filed on October 4,2013. The Commission denied 
rehearing, once agam findir^ that the SSR does not meet the 
statotory definition of a transition charge contained in 
R.C 492839. Second Entry on Rehearing at 5-6. lEU-Ohio 
and CXC now seek rehearing on the same issue for which 
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the Commission has already denied rehearii^. As we noted 
above, R.C. 49(J3.10 does not aUow parties to file rehearing 
upon rehearing of the same issue. In re Oldo Power Co. and 
Ormet Primary Ahiminum Corp., Case Nos. 96-999-EL-AEC 
etal.. Second Entry on Rehearing (Sept 13, 2006) at 3-4. 
Therefore, the Commission finds that rehearing on the 
assignmente of error raised by lEU-Ohio and CXC should be 
denied as proceduraUy improper. 

(19) lEU-Ohio, in ite fifth assignment of error, and OCC, in ite 
second assignment of error, assert that the Commission's 
Second Entry on Rehearing is imreasonable because it fafled 
to reduce the amount of the SSR-E, even thoug^h the term of 
tiie SSR-E was reduced. lEU-Ohio and OCC argue that the 
five month SSR-E cap was derived from the monthly SSR 
amount which was approximatdy $9,167 miflion. Since the 
Commission decreased the term of the SSR-E from five 
months to four months, they argue tiie Commission should 
decrease the SSR-E cap from $45.8 mflUon to $36.66 miUiorL 

(20) The Commission finds that rehearing on the assigrunent of 
error raised by lEU-Ohio and CXC should be denied. 
Because the SSR-E is a financial mtegrity charge rather than 
a generation-rdated charge, the Commission established the 
date for the SSR-E to end prior to the end of the ESP soldy m 
order to ensure that DP&L would not continue to coUect the 
SSR-E in the event a new SSO was not established at the end 
oi the Ea* term. The Commission did not intend on 
reducing the cap on tiie SSR-E. The amount of the SSR-E is 
not contingent upon tiie period of coUection, as lEU-Ohio 
and CXC mistakenly infer. The amount of the SSR-E is 
based upon the term of the ESP. The ESP wiU be in effect for 
41 months, the final Hve months of which were used to 
determine the prorated amount for the cap on the SSR-E. 

Further, the Commission notes that tiie $45.8 milHon merdy 
represente a cap on the SSR-E. DP&L wiU need to 
demonstrate the financial need for SSR-E to be authorized by 
the Commissicm so titat the Company may be able to 
continue to provide stable and reliable retafl electric service. 
DP&L must also satisfy tiie additional conditions for the 
SSR-E established by the COmmissioit Moreover, we note 
that ff DP&L files an application to recover an SSR-E 
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amoimt lEU-Ohio, CXC and otiier intervenors wiB have a 
fuU and fair opportunity to present their argumente on the 
proper amount to be authorized at that time. Accordmgly, 
rehearing on lEU-Ohio's assignment of error is denied. 

It is, therefore, 

ORDERED, That the appUcations for rehearing filed by OCC, lEU-Ohio, and 
OEG, be denied, as set forth above It is, further, 

ORDERED, That the appUcation for rehearing filed by DP&L be granted in part 
and denied m part, as set forth above. It is, further, 

ORDERED, That a copy of this Fourtii Entry on Rehearing be served upon aU 
parties of record. 

THE PUBLIC UTILITIES COMMI^ION OF OHIO 

M. Beth Trombold Asim Z. Haque 

GAP/BAM/sc 

Entered in the Journal 

JUNO420t4 

\ J ^ * J ^ C M J P 

Barcy F. McNeal 
Secretary 
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BEFORE 

THE PUBUC UnUTIES COMMISSION OF OHIO 

In the Matter of the AppUcation of The 
Dayton Power and Ught Company to 
Establish a Standard Service Offer in the 
Form of an Electric Security PlarL 

In the Matter of the AppUcation of The 
Dayton Power and Ught COmpany for 
Approval of Revised Tariffs. 

In the Matter of the AppUcation of The 
Dayton Power and Ught Company for 
Approval of COrtain Accounting Authority. 

In the Matter of the AppUcation of The 
Dayton Power and Light Company for 
Waiver of COrtain Commission Rules. 

In the Matter of the AppUcation of The 
Dayton Power and UgJit COmpany to 
Establish Tariff Riders. 

Case No. 12-426-EL«0 

Case No. 12-427-EL-ATA 

Case No. 12-428-EL-AAM 

Case No. 12-429-EL.WVR 

Case No. 12-672-EL-RDR 

FIFTH ENTRY ON REHEARING 

The Commission finds: 

(1) The Dayton Power and Ught Company (DP&L) is a public 
utility as defined in R.C 4905.02, and, as such, is subject to tiie 
jurisdiction of this Commission. 

(2) On September 4,2013, the Commission issued ite C>pinion and 
Order (Order), approving DP&L's proposed dectric security 
plan (ESP), with certain modifications. On September 6,2014, 
the Commission issued an Entry Nunc Pro Tunc modifymg 
the Order. 

(3) Pursuant to R.C 4903.10, any party who has entered an 
appearaiKe in a Commission proceeding may apply for 
rehearing witii respect to any matters determmed by the 
Commission, within 30 days of the entry of the order upon the 
Commission's journal. 
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(4) On October 4,2013, Ohio Partners for Affordable Energy and 
Edgemont Ndghborhood COaUtion (OPAE/Edgemont), the 
Ohio Consumers' COunsd (CX2C), Industrial Energy Users-
Ohio (EEU-Ohio), FirstEnergy Solutions Corp. (FES), tiie Ohio 
Hospital Association (OHA), Ohio Energy Group (OEG), tiie 
Kroger Co. (Kroger), and DP&L filewd appUcations for 
rehearing. On October 31, 2013, memoranda contra the 
appUcations for rehearing were filed by FES, CXC, DP&L, 
OEG, the Retafl Energy Supply Association (RESA), Kroger, 
EEU-Ohio, and the Qty of Dayton. 

(5) On October 23, 2013, the COnunission issued an Entry on 
Rehearir^ grantmg rehearing for further consideration o£ the 
matters specified m the appUcations for rehearing. The 
Commission also denied two assignmenta of error ffled by 
DP&L and FES, and ordered DP&L to conduct the initial 
auction for standard service offer load under the ESP. 

(6) On March 19,2014, the Commission issued a Second Entry on 
Rehearing granting, in part, and denying, in part, the 
appUcations for rehearing filed by CXC, FES, Kroger, and 
DP&L. AdditionaUy, the Commission's Second Entry on 
Rehearing denied the appUcations for rehearing filed by 
OPAE/Edgemont lEU-Ohio, OHA, and OEG. 

(7) On April 17, 2014, lEU-Ohio and OEG filed second 
appUcations for rdiearing, and, on April 18,2014, DP&L and 
OCX filed their second appUcations for rehearir^. On 
April 28, 2014, lEU-Ohio, DP&L, OCC, and DP&L filed 
memoranda contra the second appUcations for rdiearing. 

(8) Thereaft^, on May 7, 2(J14, the Commission issued a Third 
Entry on Rehearing granting rehearir^ for further 
consideration of the matters spedfied in the appUcations for 
rehearing, and, on June 4, 2014, the Commission issued ite 
Fourth Bitty on Rehearing. In ite Fourth Entry on Rehearing, 
the Commission denied the appUcations for rdiearing filed by 
CXC, EEU-Ohio, and OEG, and granted, in part, and denied, 
in part, the appUcation for rehearing filed by DP&L. 

(9) On July 1, 2014, OCC SLed a third appUcation for rehearing. 
Subsequentiy, on July 11, 2014 DP&L filed a memorandum 
contra the third appUcation for rehearing filed by OCC 



\ 

Attachment F 
Page 3 of5 

12-426-EL-SSO, et aL ,3-

(10) The commission has now reviewed and considered the 
assignmente of error raised m OCCs third appUcation for 
rehearing. Any argumente on rehearing not spedficaUy 
discussed herein have been thoroughly and adequatdy 
considered by the Commission and are hereby denied. The 
Commission wiU address the merite of the OCCs third 
appUcation for rehearing bdow. 

(11) In ite first and only assigrunent of error, CXC argues that the 
Commission unreasonably and unlawfuUy erred in granting 
rehearii^ in DP&L's second appUcation for rehearing because 
DP&L's second appUcation for rehearing was defective OCC 
argues that the Supreme Court has ruled that setting fortii 
specific grounds for rehearir^ is a jurisdictional prerequisite 
for review and that an Issue is waived by not setting it forth to 
ite application for rehearing. Ohio Consumerŝ  Counsel v. Pub. 
Util Comm., 114 Ohio St3d 340, 349, 2007-Ohio-4276. CXC 
daims tiuit the Commission foUowed this precedent in two 
recent cases involving water utiUties. In re Aqua Ohio, Inc., 
Case No. 08-1125-WW-UNC, Entry on Rehearing (October 14, 
2009) (Aqua Ohio) at 5; in re Ohio American Water Co,, Case No. 
09-391-WS-AIR, Entry on Rehearing (June 23, 2010) (Ohb 
American Water) at 2 OCC aUeges that DP&L's second 
application for rehearing did not include the words 
"unlawful" and "unreasonable," and that an appUcation for 
rehearing that does not aUege tiiat a Commission Order is 
unlawful or unreasonable does not comply with R.C. 4903-10 
or Ohio Adm.Code 4901-1-35. Further, OCC aUeges that 
DP&L's memorandum in support of ite appUcation for 
rehearing cannot cure tiie appUcation's faflure to comply with 
R.C 4903.10 and Ohio Adm.Code 4901-1-35. 

DP&L asserts m ite memorandum contra that ite appUcation 
for rehearing compHed with the spedfidty requirement of 
R.C 4903.10 and Ohio Adm.Code 4901-1-35 by identifying ttie 
specific matters on which it sought rdiearing. DP&L argues 
that the cases dted by CXC are distinguishable from the 
present case or do not support OCC's position. AdditionaUy, 
DP&L argues that pursuant to R.C 4903.10(B), the 
Commission had the authority to modify or abrogate ite 
Second Entry on Rehearing ff it was of the opinion that the 
Second Entry on Rehearing was m any respect ui^ust or 
unwarranted. FinaUy, DP&L pcmtte out that CXC already 
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raised this assignment of error in ite memorandum contra to 
DP&L's appUcation for rehearing, and tiiat by grantmg 
DP&L's application for rehearir^ the Commission has already 
denied OCCs argumente. Accordmgly, DP&L requeste that 
the Commission deny rehearing on DP&L's present 
appUcation tor rehearmg. 

(12) The Commission finds that rehearing on the assignment of 
error raised by OCC should be denied. R.C 4903.10 requfres 
that an application for rehearing "shaU be in writing and shaU 
set forth spedficaUy the groimd or grounds on which the 
applicant considers the order to be unreasonable or 
unlawful." DP&L's second appUcation for rdiearing stated it 
was seeking rehearing on two spedficaUy enumerated 
grounds. The grounds upon which DP&L sought rehearing 
and the reUef requested were clearly set forth witii spedfidty 
and detafl. The Commission notes that DP&L did not use the 
exact words "unreasonable" or "unlawful" m ite application 
for rehearing. However, we fmd that when the application 
for rehearing has spedficaUy set forth, in detafl, the grounds 
upon which rehearing is sought and the reUef requested, the 
absence of the words "unreasonable" or "unlawful" alone 
does not violate either R.C 4903.10 or Ohio AdmCode 4901-
1-35. Therefore, we find that DP&L compUed with the plam 
language of R.C 4903.10 and Ohio AdmCode 4901-1-35. 

AdditionaUy, we note that this case is distinguishable from 
the cases dted by CXC m ite third appUcation for rehearing. 
In Ohio American Water, the apfdication for rdiearing filed by 
Ohio American Water did not enumerate or provide detafled 
groimds on which Ohio American sought rehearing. Ohio 
American Water at 2 Likewise, in Acfua Ohio, Aqua Ohio filed 
an appUcation for rehearing without spedfymg or detaiUng 
tiie groimds on which it was requesting rehearing in the 
actual appUcation for rdiearing; instead, the grounds for 
rehearing were induded in the memorandum in support of 
the appUcation for rehearing, which the Commission found 
was insuffident to substantidly comply with the R.C 4903.10 
and Ohio AdnuCode 4901-1-35. Atpm Ohio at 5. However, m 
the present case, DP&L stated the specific, detafled grounds 
for rehearing m ite second appUcation for rehearing as weU as 
the accompanying memorandum m support. Accordmgly, 
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we find that DP&L satisfied the requiremente under R.C 
4903.10 and Ohio AdmCode 4901-1-35. 

It is, therefore, 

ORDERED, That the appUcation for rehearing ffled by OCC be denied, as set forth 
above. It is, further, 

ORDERED, That a copy of this Fifth Entry on Rehearing be served upon aU parties 
of record. 

THE PUBUC UTIUTIES COMMBSION OF OHIO 

Thomas W. Johnson, 

M.Betii Trombold Asim Z. Haque 

BAM/GAF/sc 

Entered m the Journal 

Barcy F. McNeal 
Secretary 


