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INTRODUCTION 

On June 13, 2014, the Governor of the State of Ohio signed into law Substitute Senate Bill 

310 (“S.B. 310”), amending various provisions of the renewable energy, energy efficiency, and 

peak demand reduction requirements for the State of Ohio.  The effective date of S.B. 310 is 

September 12, 2014. 

One provision of S.B. 310 that amends R.C. 4928.64(B)(3) eliminates the existing 

requirement that at least one-half of the annual renewable energy resources benchmark be sourced 

from facilities located in the state of Ohio (the “in-state requirement”).  On July 11, 2014, the 

Commission issued an Entry seeking comments and reply comments from interested persons on 

two specific questions: 

1. Does the General Assembly’s amendment to R.C. 4928.64(B)(3) by S.B. 310 require 
the Commission to amend Rule 4901:1-40-03, O.A.C. to eliminate the in-state 
requirement in its entirety, including the portion of 2014 prior to the effective date of 
S.B. 310? 
 

2. Does the General Assembly’s amendment to R.C. 4928.64(B)(3) by S.B. 310 require 
the Commission to amend Rule 4901:1-40-03, O.A.C. to prorate the in-state 
requirement for 2014 based upon the effective date of S.B. 310 and to eliminate the 
requirement thereafter? 
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On July 31, 2014, various parties filed initial comments related to these questions.   

Pursuant to the Entry, Ohio Edison Company, The Cleveland Electric Illuminating Company and 

The Toledo Edison Company (collectively, “Companies”) hereby submit their reply to the 

following parties’ comments:  Retail Energy Supply Association (“RESA”); Sierra Club; 

FirstEnergy Solutions Corp. (“FES”); The Dayton Power and Light Company (“DP&L”); Ohio 

Environmental Council (“OEC”); Direct Energy Services LLC and Direct Energy Business LLC 

(“Direct Energy”); Union Neighbors United, Julia F. Johnson and Robert and Diane McConnell 

(“Union Neighbors United); Industrial Energy Users- Ohio (“IEU”) and SRECTrade, Inc. 

(“SRECTrade”).  Also, while the Companies address all of the major issues raised in the various 

reply comments, their decision not to respond to any specific argument made by a party should not 

be construed as the Companies’ agreement with, or opposition to, such argument.  

COMMENTS 

A. The Companies agree with the majority of the commenting parties that S.B. 
310 eliminated the in-state requirement contained in the S.B. 221 version of 
R.C. 4928.64(B)(3) commencing with the effective date of S.B. 310.   

 
The majority of the commenting parties correctly and collectively agree that S.B. 310 

eliminated the in-state requirement contained in the S.B. 221 version of R.C. 4928.64(B)(3) related 

to an EDU’s compliance with its renewable energy resource benchmarks for 2014 and thereafter.  

First, similar to the Companies, RESA comments that S.B. 310 is not ambiguous and clearly 

requires elimination of the in-state requirement and, in the event that the Commission believes that 

S.B. 310 is ambiguous, the only just and reasonable interpretation is that EDUs and electric service 

companies “are not mandated to obtain renewable energy resources from in-state facilities in order 

to meet the 2014 renewable energy requirements…”1  The Companies agree with those comments 

                                                 
1 RESA Comments at 7.   
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in that with the passage of S.B. 310 there is no longer an in-state requirement.  The Companies 

also agree that RESA correctly references Commission Rule 4901:1-40-03, which requires the 

Commission to calculate the baselines based on calendar years.2  In addition, the Commission’s 

own rules further recognize that under S.B. 221 (and unchanged by S.B. 310), benchmark 

compliance under R.C. 4928.64 is an annual, calendar-year requirement.  Under Rule 4901:1-40-

05(A), Ohio Administrative Code: 

Unless otherwise ordered by the commission, each electric utility and electric 
services company shall file by April fifteenth of each year, on such forms as may 
be published by the commission, an annual alternative energy portfolio status report 
analyzing all activities undertaken in the previous calendar year to demonstrate how 
the applicable alternative energy portfolio benchmarks and planning requirements 
have or will be met. Staff shall conduct annual compliance reviews with regard to 
the benchmarks under the alternative energy portfolio standard. (emphasis added).   

 
Further, the Commission’s previous orders also recognize that the benchmarks contained 

in R.C. 4928.64 are annual requirements.  For example, in In the Matter of the Review of the 

Alternative Energy Rider Contained in the Tariffs of Ohio Edison Company, The Cleveland 

Electric Illuminating Company, and The Toledo Edison Company, Case No. 11-5201-EL-RDR, 

the Commission stated: 

Section 4928.64, Revised Code, also requires the Commission to undertake an 
annual review of each electric distribution utility's or electric service company's 
compliance with the annual benchmark, including whether the failure to comply with an 
applicable benchmark is weather-related, is related to equipment or resource shortages, 
or is otherwise outside the utility's or company's control. Section 4928.64(C)(1), Revised 
Code. If the Commission determines, after notice and opportunity for hearing, that the 
utility or company failed to comply with an annual benchmark, the Commission shall 
impose a renewable energy compliance payment (compliance payment) on the utility or 
company. Compliance payments may not be passed through to consumers.3 (emphasis 
added). 

 

                                                 
2 Id. at 2, f.n. 1.   
3 See Case No. 11-5201, Opinion and Order at p. 4 (August 7, 2013).    
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 Moreover, in the Commission’s order approving the Companies’ 2013 annual report 

required by Rule 4901:1-40-05(A), the Commission ordered the Companies to demonstrate 

compliance with their 2014 benchmarks by retiring renewable energy credits (“RECs”) between 

March 1 and April 15 of the following year, although R.C. 4928.64 required that the Companies 

comply with annual benchmarks.4  Under 4901:1-40-04(D)(3), a REC may be used for compliance 

any time in the five calendar years following the date of its initial purchase or acquisition.  In other 

words, in order to demonstrate compliance with 2014 benchmarks, an EDU must simply retire 

sufficient RECs by April 15, 2015 that would be qualified under Rule 4901:1-40-04(D)(3) for 

2014 compliance purposes as of December 31, 2014.  Nothing in S.B. 310 requires the 

Commission to change this practice, which recognizes that the renewable energy requirements 

under S.B. 310 are annual requirements.   

 Second, the Companies agree with FES that the Ohio Legislative Service Commission’s 

Bill Analysis on S.B. 310 further demonstrates the legislature’s intent in eliminating, without 

qualification, the in-state requirement as provided in the “current law”.5  Further, the Bill Analysis 

also demonstrates the legislature’s correct interpretation that the current law (and unchanged by 

S.B. 310) provides a yearly requirement: “Current law provides yearly benchmarks for meeting 

the renewable portion of the alternative energy requirement, but does not provide benchmarks for 

advanced energy resources.”6   

                                                 
4 See Case No. 13-913-EL-ACP, Finding and Order at ¶8 (January 29, 2014).  See also Case No. 11-2489-EL-ACP, 
Finding and Order at ¶12 (August 15, 2012); Case No. 12-1246-EL-ACP, Finding and Order at ¶9 (October 10, 
2012);  
5 FES Comments at 3.   
6 Bill Analysis, Ohio Legislative Service Commission, As Passed by Senate at p. 7.   
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Third, the Companies concur with the Union Neighbors United Comments that call into 

question the legality of an in-state requirement under the Commerce Clause of the United States 

Constitution. 

Last, the Companies agree with RESA, Direct Energy and DP&L that any proration 

requirement would be nearly impossible to calculate and requiring any further compliance with an 

in-state requirement would be against the public interest. 

B. Sierra Club, OEC and SRECTrade’s assertion that the effective date of the 
elimination of the in-state requirement of January 1, 2015 is incorrect. 

 
As an initial matter, it is important to articulate the roles that both the Commission and 

General Assembly play in relation to the renewable energy requirements in S.B. 310.  The General 

Assembly’s role sets out the law and policy for the state related to renewable energy resource 

requirements.  It is the Commission’s role to implement and enforce those laws by measuring and 

ensuring an EDU’s compliance with those statutory benchmarks.  Under both S.B. 221 and S.B. 

310, the General Assembly has mandated that an EDU provide, each year, a certain portion of its 

electricity from renewable energy resources.  Those benchmarks remain unchanged - what has 

changed under S.B. 310 is what resources an EDU is permitted to use to meet those requirements.  

Effective September 12, 2014, the General Assembly has mandated that an EDU has the option of 

meeting those requirements by either in-state resources or resources deliverable to the state of 

Ohio.  Therefore, on December 31, 2014, the statutory deadline by which an EDU has to provide 

a portion of its electricity from renewable energy resources (2.5% in 2014), an EDU may comply 

by procuring either in-state or out-of-state renewable resources.  When the Commission measures 

an EDU’s compliance with S.B. 310 requirements on April 15, 2015, it does not have authority, 

through rulemaking or otherwise, to require an EDU to meet any portion of its 2014 renewable 
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energy benchmark through in-state resources.  Sierra Club, OEC and SRECTrade’s comments to 

the contrary are without merit.          

Sierra Club and OEC assert that the Commission should take no action to eliminate or 

prorate the in-state requirement for the year 2014 because no statutory directive exists for the 

Commission to eliminate or prorate the in-state requirement in 2014.7  While S.B. 310 does not 

require the Commission to prorate the in-state requirement, such a provision is completely 

unnecessary since the in-state requirement has been eliminated.  The Commission does not have 

the authority to “continue to require in-state procurement”8 because the in-state requirement no 

longer exists.  The authority to prorate could only exist if it were expressly included in S.B. 310 - 

- which it was not. 

As discussed in the Companies’ comments, the statute does explicitly require the 

Commission to take action as it relates to the energy efficiency requirements contained in former 

R.C. 4928.66.  Had the General Assembly authorized the Commission to prorate the in-state 

requirement or require its elimination as of January 1, 2015, it would have done so when enacting 

the legislation as it did for the energy efficiency requirements.  Rather, the statute explicitly and 

unambiguously eliminates the in-state requirement as of its effective date of September 12, 2014.  

As discussed in the several comments, as well as the Companies’ comments, the Companies’ 

compliance with the renewable energy mandates in R.C. 4928.64 is measured on a yearly basis.  

Contrary to OEC’s contention that elimination of the in-state requirement for compliance year 

2014 would be retroactive, S.B. 310 prospectively eliminated any requirement that an EDU utilize 

in-state resources to meet its 2014 year-end requirement and the Commission has no authority to 

find an EDU out of compliance if the EDU chooses not to utilize an in-state resource to meet those 

                                                 
7 Sierra Club Comments at 2. 
8 Id. at 3.   
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requirements.  At the end of 2014, the date upon which compliance is measured and when S.B. 

310 is in effect, an EDU or electric services company, under the explicit language contained in 

R.C. 4928.64, have the option of meeting those requirements with in-state resources, but it is not 

required.  Sierra Club’s concern that Commission action eliminating this requirement will 

discourage current or near term investment in Ohio facilities is alleviated because an EDU who 

has already procured in-state renewable resources to comply with 2014 can still utilize those 

resources.  For all of those reasons, the Commission should amend Rule 4901:1-40-03, O.A.C. to 

eliminate the in-state requirement in its entirety as is required under S.B. 310.  The Commission 

does not have the authority to prorate the in-state requirement based upon the effective date of S.B. 

310. 

Respectfully submitted, 

      
/s/ Carrie M. Dunn     
Carrie M. Dunn (0076952) 
Counsel of Record 
FIRSTENERGY SERVICE COMPANY  
76 South Main Street  
Akron, OH 44308  
(330) 761-2352  
(330) 384-3875 (fax)  
cdunn@firstenergycorp.com 
 
Attorney for Ohio Edison Company, The Cleveland 
Electric Illuminating Company and The Toledo 
Edison Company 
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CERTIFICATE OF SERVICE 
 

In accordance with Rule 4901-1-05, Ohio Administrative Code, the Public Utilities 

Commission of Ohio's e-filing system will electronically serve notice of the filing of this 

document upon the following parties.  In addition, I hereby certify that a copy of the foregoing 

was sent by, or on behalf of, the undersigned counsel to the following parties of record this 12th 

day of August 2014, via electronic transmission, except those specifically designated as being 

served via U.S. mail.  

/s/ Carrie M. Dunn  
Carrie M. Dunn 
  



 

9 
 

David C. Rinebolt 
Ohio Partners for Affordable Energy 
231 West Lima Street 
Findlay, OH  45840 
drinebolt@ohiopartners.org 
 
ON BEHALF OF OHIO PARTNERS FOR 

AFFORDABLE ENERGY 
 
Kimberly W. Bojko 
Rebecca L. Hussey 
Mallory M. Mohler 
Carpenter Lipps & Leland LLP 
280 Plaza, Suite 1300 
280 North High Street 
Columbus, OH  43215 
bojko@carpenterlipps.com 
hussey@carpenterlipps.com 
mohler@carpenterlipps.com 
 
ON BEHALF OF OMA ENERGY GROUP 
 
Steven T. Nourse 
Matthew J. Satterwhite 
American Electric Power Service 
Corporation 
1 Riverside Plaza, 29th Floor 
Columbus, OH  43215 
stnourse@aep.com 
mjsatterwhite@aep.com 
 
ON BEHALF OF OHIO POWER COMPANY 
 
Michael K. Lavanga 
Brickfield Burchette Ritts & Stone 
1025 Thomas Jefferson Street, NW 
8th Floor, West Tower 
Washington, DC  20007 
mkl@bbrslaw.com 
 
ON BEHALF OF NUCOR STEEL MARION, 
INC. 
 
 
 
 

 
David Gardiner 
Executive Director 
The Alliance for Industrial Efficiency 
David Gardiner & Associates, LLC 
2609 11th Street North 
Arlington, VA  22201 
jennifer@dgardiner.com 
 
ON BEHALF OF THE ALLIANCE FOR 

INDUSTRIAL EFFICIENCY 
 
Susan Brodie 
Executive Director 
The Heat is Power Association 
2215 South York Road, Suite 202 
Oak Brook, IL  60523 
Susan@heatispower.org 
 
ON BEHALF OF THE HEAT IS POWER 

ASSOCIATION 
 
John Cuttica 
Director 
Energy Resources Center 
University of Illinois at Chicago 
1309 South Halsted 
Chicago, IL  60607-7022 
cuttica@uic.edu 
 
ON BEHALF OF ENERGY RESOURCES 

CENTER 
 
Mark A. Hayden (0081077) 
Associate General Counsel 
Scott J. Casto (0085756) 
FirstEnergy Service Company 
76 South Main Street 
Akron, OH  44308 
haydenm@firstenergycorp.com 
scasto@firstenergycorp.com 
 
ON BEHALF OF FIRSTENERGY SOLUTIONS 

CORP. 
 
 



 

10 
 

 
Amy B. Spiller (0047277) 
Deputy General Counsel 
Elizabeth H. Watts (0031092) 
Associate General Counsel 
Duke Energy Business Services LLC 
139 East Fourth Street, 1303-Main 
PO Box 960 
Cincinnati, OH  45201-0960 
Amy.spiller@duke-energy.com 
Elizabeth.watts@duke-energy.com 
 
ON BEHALF OF DUKE ENERGY OHIO, INC. 
 
Richard L. Sites 
General Counsel & Senior Director of 
Health Policy 
Ohio Hospital Association 
155 East Broad Street, 15th Floor 
Columbus, OH  43215-3620 
ricks@ohanet.org 
 
Thomas J. O’Brien 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH  43215-4291 
tobrien@bricker.com 
 
ON BEHALF OF THE OHIO HOSPITAL 

ASSOCIATION 
 
Judi L. Sobecki (0067186) 
The Dayton Power and Light Company 
1065 Woodman Drive 
Dayton, OH  45432 
Judi.sobecki@aes.com 
 
ON BEHALF OF THE DAYTON POWER AND 

LIGHT COMPANY 
 
 
 
 
 
 
 

 
 
Terrence N. O’Donnell 
Christopher M. Montgomery 
Dickinson Wright PLLC 
150 East Gay Street, Suite 2400 
Columbus, OH  43215 
todonnell@dickinsonwright.com 
cmontgomery@dickinsonwright.com 
 
ON BEHALF OF OHIO ADVANCED ENERGY 

ECONOMY 
 
Matthew White (Counsel of Record) 
Interstate Gas Supply, Inc. 
6100 Emerald Parkway 
Dublin, OH  43016 
mswhite@igsenergy.com 
 
ON BEHALF OF INTERSTATE GAS SUPPLY, 
INC. 
 
Bruce J. Weston 
Ohio Consumers’ Counsel 
Terry L. Etter 
Assistant Consumers’ Counsel 
Office of the Ohio Consumers’ Counsel 
10 West Broad Street, Suite 1800 
Columbus, OH  43215-3485 
Terry.etter@occ.ohio.gov 
 
ON BEHALF OF OFFICE OF THE OHIO 

CONSUMERS’ COUNSEL 
 
Trent A. Dougherty 
Managing Director of Legal Affairs 
Ohio Environmental Council 
1207 Grandview Avenue, Suite 201 
Columbus, OH  43212-3449 
trent@theoec.org 
 
ON BEHALF OF OHIO ENVIRONMENTAL 

COUNCIL; AND OHIO COALITION FOR 

COMBINED HEAT & POWER 
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Nicholas McDaniel 
Staff Attorney 
Environmental Law & Policy Center 
1207 Grandview Avenue, Suite 201 
Columbus, OH  43212 
NMcDaniel@elpc.org 
 
ON BEHALF OF THE ENVIRONMENTAL LAW 

& POLICY CENTER 
 
Christopher J. Allwein 
Williams, Allwein and Moser, LLC 
1373 Grandview Avenue, Suite 212 
Columbus, OH  43212 
callwein@wamenergylaw.com 
 
ON BEHALF OF THE SIERRA CLUB 
 
John Finnigan 
Senior Regulatory Attorney 
Environmental Defense Fund 
128 Winding Brook Lane 
Terrace Park, OH  45174 
jfinnigan@edf.org 
 
ON BEHALF OF ENVIRONMENTAL DEFENSE 

FUND 
 
Samantha Williams 
Staff Attorney 
Natural Resources Defense Council 
20 N. Wacker Drive, Suite 1600 
Chicago, IL  60606 
swilliams@nrdc.org 
 
ON BEHALF OF NATURAL RESOURCES 

DEFENSE COUNCIL 
 
Joseph Patrick Meissner 
Citizens Coalition 
5400 Detroit Avenue 
Cleveland, OH  44102 
meissnerjoseph@yahoo.com 
ON BEHALF OF CITIZENS COALITION 

 
 
 
 
Cliff Haefke, President 
Patricia F. Sharkey, Policy Committee Chair 
Midwest Cogeneration Association 
Environmental Law Counsel 
180 N. LaSalle Street 
Suite 3700 
Chicago, IL  60601 
 
ON BEHALF OF MIDWEST COGENERATION 

ASSOCIATION* 
 
*Served via U.S. Mail as no email address 
was provided 
 
 
 
 
 
Evelyn R. Robinson 
Attorney at Law 
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Evelyn.robinson@pjm.com 
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SRECTrade, Inc. 
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San Francisco, CA  94105 
 
ON BEHALF OF SRECTRADE, INC.* 
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William Wright 
Assistant Attorney General  
Chief, Public Utilities Section 
180 East Broad Street, 12th Floor 
Columbus, OH  43215 
William.wright@puc.state.oh.us 
 
Richard Bulgrin 
Bryce McKenney 
Attorney Examiners 
Public Utilities Commission of Ohio 
180 E. Broad Street 
Columbus, OH  43215-3793 
Richard.bulgrin@puc.state.oh.us 
bryce.mckenney@puc.state.oh.us 
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Christopher A. Walker (0040696) 
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(937) 226-9000 
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cwalker@vankleywalker.com 
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