BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission’s Review )
of its Rules for the Alternative Energy )
Portfolio Standard Contained in Chapter )
4901:1-40 of the Ohio Administrative Code. )

Case No. 13-652-E1.-ORD

REPLY COMMENTS OF THE
RETAIL ENERGY SUPPLY ASSOCIATION

Substitute Senate Bill 310 (“Sub. S.B. 310”) will become effective on September 11, 2014.
Among several other changes to Ohio’s renewable energy program, Sub. S.B. 310 eliminated the
existing mandate in Section 4928.64(B)(3), Revised Code, that electric utilities and electric services
companies obtain at least one-half of the required number of renewable energy credits (both regular
and solar) from qualified renewable energy facilities located within the State of Ohio (“In-State
Requirement”). The Public Utilities Commission of Ohio (“Commission”) has asked for comments

from interested persons to assist in its review of Rule 4901:1-40-03, Ohio Administrative Code

(“OAC”) addressing implementation of Sub. S:B. 310, Specifically, the Commission posed the
following two questions:
A.  Does the General Assembly’s amendment to R.C. 4928.64(B)(3) by Sub.
S.B. 310 require the Commission to amend Ohio Adm. Code 4901:1-40-03 to

eliminate the in-state requirement in its entirety, including the portion of
2014 prior to the effective date of Sub.S.B. 3107

B. Does the General Assembly’s amendment to R.C. 4928.64(B)(3) by Sub.
S.B. 310 require the Commission to amend Ohio Adm. Code 4901:1-40-03 to
prorate the in-state requirement for 2014 based on the effective date of Sub.
S.B. 310 and to eliminate the requirement thereafter?

The Retail Energy Supply Association (“RESA™)! timely filed initial comments, stating that

it was the intent and purpose of Sub. S.B. 310 to eliminate the In-State Requirement for all of

' RESA”) is a broad and diverse group of 21 retail energy suppliers who share the common vision that competitive
energy retail markets deliver a more efficient, customer-oriented outcome than the regulated utility structure. Several
RESA members are certificated as Competitive Retail Electric Service (“CRES”) providers and are active in the Ohio
retail market. RESA’s members include: AEP Energy, Inc.; Champion Energy Services, LLC; Consolidated Edison
Solutions, Inc.; Constellation NewEnergy, Inc.; Direct Energy Services, LLC; GDF SUEZ Energy Resources NA, Inc.;
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calendar year 2014. RESA was not alone in that position, elimination of the In State Requirément
effective for the whole of the reporting year for 2014 was the position was taken by six of the nine
other sets of comments filed. Those taking the position that the In-State Requirement is not
applicable for 2014 included parties with a wide range of interest, including industrial power
consumers, utilities, competitive retail electric service providers and a citizens group.” As detailed
in the following section, none of the arguments raised by the three sets of comments which did not
support implementation in 2014° presented a valid legal theory which would mandate either that the
Commission wait until January 2015 before removing the siting limit on renewable energy capable
of being delivered into Ohio or try to allocate compliance based on the effective date of Sub. S.B.
310 through an apportionment method.
L The Pertinent Changes in Sub. S.B. 310

A. The Plain Statutory Language

Below in red line is the soon-to-be effective edition of Section 4928.64(B), Revised Code:

Section 4928.64(B), Revised Code, as Changed by Sub. S.B. 310
(2) Atleast-half The portion [of the alternative energy resources implemented]
under division (B)(1) of this section shall be generated from renewable energy
resources, including one-half per cent from solar energy resources, in accordance
with the following benchmarks:

By end of year [Renewables] [Solars]
* ok ok

2014 2.5% 0.12%

k k%

(3) Atleast-ene-half-of the The qualifying renewable energy resources
implemented by the utility or company shall be met threugh either: (a) Through

Homefield Energy; IDT Energy, Inc.; Integrys Energy Services, Inc.; Interstate Gas Supply, Inc. dba IGS Energy; Just
Energy; Liberty Power; MC Squared Energy Services, LLC; Mint Energy, LLC; NextEra Energy Services; Noble
Americas Energy Solutions LLC; NRG Energy, Inc.; PPL EnergyPlus, LLC; Stream Energy; TransCanada Power
Marketing Ltd. and TriEagle Energy, L.P. The comments expressed in this filing represent only those of RESA as an
organization and not necessarily the views of each particular RESA member.

2 The six sets of like comments were filed by: (1) Industrial Energy Users-Ohio, (2) FirstEnergy’s 3 electric distribution
utilities, (3) The Dayton Power & Light Company, (4) FirstEnergy Solutions Corp., (5) Direct Energy Services
LLC/Direct Energy Business Services LLC, and (6) Union Neighbors United.

* The three sets of opposing comments were filed by Sierra Club, Ohio Environmenta] Counsel, and SRECTrade, Inc.
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facilities located in this state; theremainder-shall be-met-with or (b) With
resources that can be shown to be deliverable into this state.

In the current version of Section 4928.64(B), Revised Code, there is an expressed
requirement that half the alternative energy resources implemented must be sited in Ohio by the end
of the year. In the amended version, the requirement for alternative generation resources is either
“(a) through facilities located in this state, or (b) with resources that can be shown to be deliverable

into this state” by the end of the year. Thus, the express language of Sub S.B. 310 replaces the In-

State Requirement with the option of the alternative renewable energy resource merely being
deliverable to Ohio by the end of this year. The Commission as a state agency must carry out this
direct mandate from the General Assembly. The phrase “by the end of the year” clearly refers to
calendar 2014 and does not separate the whole of 2014 according to the effective date of this
amendatory change.

B. What is not Included in the Statutory Language

Notably, neither the current statute nor the amended statute requires that the renewable
energy credits used for compliance be generated contemporaneously with when the power is
actually used. Such statutory language would be required to support an argument for any type of
apportionment for the treatment of the 2014, as is suggested in the Commission’s second question
above. Finally, there is no language in the Sub. S.B. 310 requiring a utility or an electric services
company to obtain a portion of the alternative renewable energy resource prior to the effective date
of the statute.

IL. Opposing Arguments Fail

Sierra Club alleges that, if the General Assembly wanted to modify the 2014 procurement,

“a specific directive to the Commission would have been inserted.” A cursory review of the statute

though reveals that the statute does in fact provide such a directive. As quoted and highlighted

* Sierra Club Initial Comments at 2.



above, the statutory amendment states that “By the end of the year 2014”, alternative generation

resources is implemented either “(a) through facilities located in this state, or (b) with resources that
can be shown to be deliverable into this state.”

Both Sierra Club and the Ohio Environmental Council argue that Sub. SB 310 must be
applied prospectively, commencing in 2015.° SRECTrade Inc. more boldly states that the effective
date of the elimination “should be” January 1, 2015, because any earlier date would impose an
unreasonable burden on the utilities and electric services companies.® This argument fails both
legally and factually. It fails because the new statutory provision does not have a 2015
implementation date, nor were there uncodified sections in Sub. S.B. 310 that specificed a
commencement date of 2015. Lacking specific instructions in either the bill or its notes that the
remoyal of the In-State Requirement takes effect on date certain, Sub. S.B. 310’s effective date for
the In State Requirement is 90 days from passage.” Sub. SB 310 becomes effective on September

11, 2014 and to delay its effective date until after that point in time is to nullify the clear and

unambiguous intent of the General Assembly.

As for the allegation of harm, it should be noted that removing the In-State Requirement
does not disqualify the use of any of the Commission’s certificated renewable energy generation
facilities from receiving renewable energy credits in the exact amount as before Sub. S.B. 310

becomes effective. In other words, a megawatt-hour of power from an in-state renewable energy

* Sierra Club Initial Comments at 3; Ohio Environmental Counsel Initial Comments at 3.

® SRECTrade, Inc. Initial Comments at 2.

7 Subject to constitutional limitations, the legislature can determine when an act or statutory provision will go into
effect. State ex. rel. Ach v. Evans, 90 Ohio St. 243, 107 N.E. 537 (1914). Sub. SB 310 contains no express dates.
Article I1 of the Ohio Constitution, §1c, states that laws will take effect 90 days after signing by the Governor of Ohio,
unless the law falls within a specific exception. Sub. SB 310 is not one of those constitutional exceptions (statutes
levying taxes, appropriating current expenses or an emergency law).
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source will continue to receive a renewable energy credit at the same exchange rate as before the
new statute became effective.®

When one considers both the plain language of Sub. S.B. 310, which requires that “by the
end of 2014” an alternative renewable energy resources requirement can be satisfied in one of two
ways — renewable energy credits sited in Ohio or sited outside of Ohio by being deliverable to Ohio
— and the fact that compliance with the statutory standard both before and after Sub. S.B. 310 is not
demonstrated until April 2015,” (when utilities and competitive retail electric service suppliers
report in April of 2015 for calendar year 2014), the only proper interpretation of Sub. S.B. 310’s

requirements for renewable energy credits is that it shall apply in 2014. Thus, the Commission

should clarify by Opinion and Order in this proceeding that utilities and electric services companies
may satisfy the their renewable energy credit requirements for solar and non-solar credits generated

from facilities sited in Ohio, or sited outside Ohio and deliverable to Ohio, for calendar year 2014,

Respectfully Submitted,

R

M. Howard Petricoff (0008287)

Gretchen L. Petrucci (0046608)

VORYS, SATER, SEYMOUR AND PEASE LLP
52 East Gay Street

Columbus, Ohio 43216-1008

Tel. (614) 464-5414

mbhpetricoff@vorys.com

glpetrucci@vorys.com

Attorneys for the Retail Energy Supply Association

¥ Section 4928.65, Revised Code, sets the exchange rate at 1 megawatt-hour = 1 Renewable Energy Credit. That
exchange rate was unchanged by the Sub. S.B. 310.
® See, Rule 4901:1-40-05(A), Ohio Administrative Code.
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The Public Utilities Commission of Ohio's e-filing system will electronically serve notice of
the filing of this document on the parties referenced on the service list of the docket card who have
electronically subscribed to the case (those parties are marked with an asterisk below). In addition,
the undersigned certifies that a courtesy copy of the foregoing document is also being served (via

electronic mail or if specially designated by U.S. mail) on 12™ day of August 2014 upon all
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M. Howard Petricoff

persons/entities listed below.

On Behalf of Industrial Energy Users-Ohio:* On Behalf of The Cleveland Electric

Samuel C. Randazzo Illuminating Company, Ohio Edison, and The
Frank P. Darr Toledo Edison Company:*

Matthew R. Pritchard Kathy J. Kolich

MCNEES WALLACE & NURICK LLC Carrie M. Dunn

21 East State Street, 17TH Floor FirstEnergy Service Company

Columbus, OH 43215 76 South Main Street

sam@mwncmh.com Akron, OH 44308

fdarr@mwncmh.com kikolich@firstenergycorp.com
mpritchard@mwncmh.com cdunn(@firstenergycorp.com

On Behalf of OMA Energy Group:* On Behalf of Ohio Power Company:*
Kimberly W. Bojko Steven T. Nourse

Rebecca L. Hussey Matthew J. Satterwhite

Mallory M. Mohler American Electric Power Service Corporation
Carpenter Lipps & Leland LLP 1 Riverside Plaza, 29th Floor

280 Plaza, Suite 1300 Columbus, OH 43215

280 North High Street stnourse(@aep.com

Columbus, OH 43215 mjsatterwhite@aep.com

bojko@carpenterlipps.com
hussey(@carpenterlipps.com
mohler@carpenterlipps.com




On Behalf of The Alliance for Industrial
Efficiency:*

David Gardiner

The Alliance for Industrial Efficiency
David Gardiner & Associates, LLC
2609 11th Street North

Arlington, VA 22201
betsv@dgardiner.com

On Behalf of FirstEnergy Solutions Corp.:*
Mark A. Hayden

Scott J. Casto

FirstEnergy Service Company

76 South Main Street

Akron, OH 44308
haydenm(@firstenergycorp.com
scasto(@firstenergycorp.com

On Behalf of Duke Energy Ohio Inc.:*
Amy B. Spiller

Elizabeth H. Watts

Duke Energy Business Services LLC
139 East Fourth Street, 1303-Main
PO Box 960

Cincinnati, OH 45201-0960

On Behalf of Nucor Steel Marion, Inc.:
Michael K. Lavanga

Brickfield Burchette Ritts & Stone
1025 Thomas Jefferson Street, NW
8th Floor, West Tower

Washington, DC 20007
mkl@bbrslaw.com

On Behalf of The Heat is Power Association:*
Susan Brodie

The Heat is Power Association

2215 South York Road, Suite 202

Oak Brook, IL 60523

susan(@heatispower.org

On Behalf of Energy Resources Center:
John Cuttica

Energy Resources Center

University of Illinois at Chicago

1309 South Halsted

Chicago, IL 60607-7022
cuttica@uic.edu

amy.spiller@duke-energy.com
elizabeth.watts@duke-energy.com

On Behalf of The Ohio Hospital Association:*

On Behalf of the Environmental Law & Policy

Richard L. Sites

Ohio Hospital Association

155 East Broad Street, 15th Floor
Columbus, OH 43215-3620
ricks@ohanet.org

Thomas J. O’Brien

Bricker & Eckler LLP

100 South Third Street
Columbus, OH 43215-4291
tobrien@bricker.com

Center, Ohio Environmental Council, Sierra
Club, Environmental Defense Fund, Natural
Resources Defense Council, and Citizens
Coalition:*

Richard Kelter

35 East Wacker Drive

Suite 1600

Chicago, IL 60601

rkelter@elpc.org

Christopher Allwein

Williams, Allwein & Moser LLC
1500 Grandview Ave., Suite 330
Columbus, OH 43212
callwin@wamenergylaw.com

Trent A. Dougherty
Ohio Environmental Council
1207 Grandview Avenue, Suite 201
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On Behalf of Interstate Gas Supply, Inc.:*
Matthew White

Interstate Gas Supply, Inc.

6100 Emerald Parkway

Dublin, Ohio 43016
mswhite@jigsenergy.com

On Behalf of the Commission Staff:
William Wright

Assistant Attorney General

180 East Broad Street, 12th Floor
Columbus, OH 43215

william . wright@puc.state.oh.us

On Behalf of the Ohio Coalition for Combined

Columbus, OH 43212-3449
tdougherty@theoec.org

On Behalf of PIM Environmental Information
Services:

Evelyn W. Robinson

2750 Monroe Boulevard

Audubon, PA 19403
evelvn.robinson@pjm.com

On Behalf of Ohio Partners for Affordable
Energy:*

David C. Rinebolt

Ohio Partners for Affordable Energy

231 West Lima Street

Findlay, OH 45840
drinebolt@ohiopartners.org

On Behalf of The Dayton Power and Light

Heat & Power:*

Trent A. Dougherty

Ohio Environmental Council
1207 Grandview Ave., Suite 201
Columbus, OH 43212
trent@theoec.org

Company:*
Judi L. Sobecki

The Dayton Power and Light Company
1065 Woodman Drive

Dayton, OH 45432
judi.sobecki@aes.com

On Behalf of the Ohio Consumers’ Counsel:*

On Behalf of Midwest Cogeneration Assoc.:*

Terry L. Etter

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
terry.etter@occ.ohio.gov

On Behalf of Union Neighbors United, Julia F.

Cliff Haefke

Patricia Sharkey

Environmental Law Counsel, P.C.
180 N. LaSalle Street

Suite 3700

Chicago, IL 60601
chaefk1@uic.edu

On Behalf of Direct Energy Services, LL.C

Johnson, and Robert and Dian McConnell:*
Christopher A. Walker (0040696)

Van Kley & Walker, LLC

137 N. Main St., Suite 316

Dayton, Ohio 45402
cwalker@yvankleywalker.com

On Behalf of SRECTrade, Inc.
Allyson Umberger

SRECTrade, Inc.

90 New Montgomery St., Suite 333
San Francisco, CA 94105

and Direct Energy Business, LLC:*
Joseph M. Clark

Direct Energy

21 East State Street, 19th Floor
Columbus, OH 43215
joseph.clark@directenergy.com

Attorney Examiners:

Richard Bulgrin

Bryce McKenney

Attorney Examiners

Public Utilities Commission of Ohio
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180 E. Broad Street

Columbus, OH 43215-3793
richard.bulgrin@puc.state.oh.us
bryce.mckenney@puc.state.oh.us
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