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BEFORE THE 

PUBLIC UTILITIES COMMISSION OF OHIO 

 

 

REPLY COMMENTS OF THE OHIO ENVIRONMENTAL COUNCIL 

  

 

 

On July 11, 2014 the Attorney Examiner in the above captioned case docket 

ordered interested parties to submit comments in response to two questions concerning 

Revised Code §4928.64(B)(3), as amended by Substitute Senate Bill 310 of the 130
th

 

General Assembly (“S.B. 310”).  Pursuant to the Attorney Examiner’s procedural 

schedule, the Ohio Environmental Council (“OEC”) submitted comments in answer to 

these questions on July 31, 2014, and hereby submits its reply comments.  While OEC 

attempts to reply to the issues and concerns expressed by all of the comments submitted 

pursuant to the above referenced order, OEC’s omission of reference or reply to any 

specific commenter or any specific issue expressed in any comments shall not be 

construed as OEC’s support for or acquiescence to the argument of that commenter or 

that issue. 

OEC, in this reply, maintains that S.B. 310 did not alter the 2014 renewable 

energy benchmark, and therefore, the Commission has neither the statutory requirement 

nor the authority to amend any of its rules pertaining to 2014 benchmarks.  Since the 

Ohio Constitution prohibits the General Assembly from passing retroactive legislation, 
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the legislation in question cannot alter the benchmarks of the current year. As it pertains 

to those benchmarks for 2015 and beyond, however, the Commission may be authorized 

to amend its rules for compliance years beginning January 1, 2015.  

Sierra Club, in its comments, expressed the same legal concern with the 

Commission’s attempt to potentially retroactively apply the amendments to §4928.64, 

and further expressed the practical concern of Commission action that may jeopardize 

current renewable energy resources and investments: 

 

Absent a specific directive from the legislature, the Commission should not 

attempt to apply the law retroactively or create disruption of current procurement, 

construction and manufacturing efforts related to in-state procurement. The 

Commission should take no action that discourages continued investment in 

renewable (alternative) resources within the state of Ohio.
1
  

 

RESA provides for the Commission a handy table showing the current and post-

September 12, 2014 versions of §4928.64(B) and (C), and thus showing some (but not all) of the 

changes to that section. The major missing piece to the RESA chart is the amendments to the 

benchmarks starting in 2015.  Nevertheless, thanks to RESA’s chart, it is clear and unambiguous 

that benchmarks for 2014 were not altered nor amended.  Yet despite this, commenting parties 

such as FES and RESA suggest the intent of the General Assembly was to alter the 2014 

benchmarks.
2
  However, these neither of these parties (nor any others) offer an explanation why, 

if this was the intent, the benchmark was left unchanged.  Their silence on this issue is due, we 

can only infer, as recognition of the unconstitutionality of the General Assembly actually 

furthering this so called intent. 

                                                           
1
Initial Comments of Sierra Club at page 4. 

2
 See Initial Comments of RESA at page;5 See also Initial Comments of FES at page 2. 
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IEU provided a footnote containing the actual intent language found in Section 3 

of SB 310,
3
 which in its entirety, states that: 

 

 It is the intent of the General Assembly to ensure that customers in Ohio have 

access to affordable energy. It is the intent of the General Assembly to incorporate 

as many forms of inexpensive, reliable energy sources in the state of Ohio as 

possible. It is also the intent of the General Assembly to get a better 

understanding of how energy mandates impact jobs and the economy in Ohio and 

to minimize government mandates. Because the energy mandates in current law 

may be unrealistic and unattainable, it is the intent of the General Assembly to 

review all energy resources as part of its efforts to address energy pricing issues. 

 

Therefore, it is the intent of the General Assembly to enact legislation in the 

future, after taking into account the recommendations of the Energy Mandates 

Study Committee, that will reduce the mandates in sections 4928.64 and 4928.66 

of the Revised Code and provide greater transparency to electric customers on the 

costs of future energy mandates, if there are to be any.
4
 

 

IEU, while acknowledging that there is no need to inquire into the intent of the legislature 

to answer the posed question, suggests that because the intent language mentions a goal of 

avoiding extra costs, that some retroactive treatment is justified.
5
  OEC contends that this intent 

language does not support such a reading.  Nowhere in this rather lengthy intent clause is there 

reference to the legislature’s desire to make the amendments retroactive, to impact benchmarks 

not otherwise amended in the body of the statute, or direct the Commission’s treatment of the 

modified benchmarks to 2014.
6
  Thus the statute’s language, supported by the Section 3 intent 

clause, sustains the OEC’s argument that Revised Code §4928.64(B)(3) does not eliminate the 

instate requirement for the portion of 2014 and the Commission cannot use S.B. 310 as a 

mechanism to eliminate requirements from its rules for that year.   

 

                                                           
3
 See Initial Comments of IEU at page 4 (footnote 5). 

4
 130

th
 GA Sub S.B. 310 Section 3. 

5
 See Initial Comments of IEU at page 4. 

6
 Id. 
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Comments of RESA further state that, “there is no language in the Sub. S.B. 310 which 

requires a utility or an electric services company to obtain a portion of the alternative renewable 

energy resource prior to the effective date of the statute.”
7
 While this is true, RESA’s argument 

in support of this statement apparently attempts to interject into the Revised Code that the RECs 

must only be obtained on 31
st
 day of December of each year,

 
or as the above quote suggests, only 

after September 12.  Similarly, commenter Direct Energy actually states that the effective date of 

the benchmark is December 31, 2014.
8
  These readings, OEC respectfully suggest, are flawed.  

No version of the statute makes the effective date of the annual benchmarks September 12, 

December 31, or any other specific day of the year.  The benchmarks are annual benchmarks 

reflecting activity occurring throughout the year – from January 1 through December 31. 

As Sierra Club points out, unlike other modified sections of the law, there is no directive 

in 4928.64(B)(3) that requires Commission action. Comments submitted by a number of 

commenting parties
9
 rightfully point out that government agencies created by statute (like the 

Commission) only have the authority expressly granted to them by the General Assembly.
10

 

Thus, the Commission cannot go beyond the directives of the Commission.  Despite the 

arguments professing what the General Assembly wanted to do for 2014, the language of the bill 

shows that General Assembly did not, and the Constitution of the state of Ohio says the General 

Assembly could not legally retroactively amend the 2014 in-state benchmarks. 

 

                                                           
7
 Id. at 4. 

8
 Initial Comments of Direct Energy at page 3. 

9
 See Initial Comments of RESA, First Energy Solutions, and Sierra Club  

10
 Initial Comments of RESA at page 3 
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Finally, while our comments did differ from a number of the commenting 

stakeholders, it was unanimous that SB 310 does not require the Commission to 

promulgate rules under Ohio Adm. Code 4901:1-40-03 to prorate the in-state requirement 

for 2014. We agree with RESA that, “as a practical matter, proration is not in the public 

interest,”
11

 and First Energy Solutions that there is nothing in SB310’s language that 

indicates the intent of the General Assembly to prorate the existing requirements.
12

  

Again, in conclusion, OEC reaffirms its contention that since the Ohio General 

Assembly cannot pass retroactive legislation, and did not as it pertains to the 2014 

renewable energy benchmarks, the Commission has neither the authority or requirement 

to amend its regulations (prorated or in its entirety). 

 

Respectfully submitted, 

 

/s/ Trent A. Dougherty_____________ 

Trent A. Dougherty (Counsel of Record) 

Managing Director of Legal Affairs 

Ohio Environmental Council  

1207 Grandview Avenue, Suite 201  

Columbus. OH 43212-3449  

tdougherty@theoec.org  

 

Attorney for the Ohio Environmental 

Council 

 

 

  

                                                           
11

 Initial Comments of RESA at page 7. 
12

 Initial Comments of FES at 2 
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CERTIFICATE OF SERVICE 

 

I hereby certify that a true copy of the foregoing REPLY COMMENTS OF THE OHIO 

ENVIRONMENTAL COUNCIL was served by electronic mail, upon the following Parties of 

Record, this 12th day of August, 2014.  

 

 

        

       __/s/ Trent Dougherty_________________  

       Trent Dougherty  

 

Matthew R. Pritchard 

McNees Wallace & Nurick 

21 East State Street #1700 

Columbus OH 43215 

mpritchard@mwncmh.com 

 

Tyler A. Teuscher 

The Dayton Power and Light Company 

1065 Woodman Dr. 

Dayton OH 45432 

Tyler.teuscher@dplinc.com 

 

Susan Brodie 

Heat is Power Association 

2215 S York Road Suite 202 

Oak Brook IL 60523 

susan@heatispower.org 

 

Carys Cochern 

Duke Energy 

155 East Broad St 21st Floor 

Columbus OH 43215 

carys.cochern@duke-energy.com 

 

Matthew J Satterwhite 

American Electric Power Service 

Corporation 

1 Riverside Plaza, 29th Floor 

Columbus OH 43215 

mjsatterwhite@aep.com 

 

Deb J. Bingham 

Office of the Ohio Consumers' Counsel 

10 W. Broad St., 18th Fl. 

Columbus OH 43215 

bingham@occ.state.oh.us 

 

Kathy J Kolich 

FirstEnergy Corp 

76 South Main Street 

Akron OH 44308 

kjkolich@firstenergycorp.com 

 

David C. Rinebolt 

Ohio Partners for Affordable Energy 

231 W Lima St PO Box 1793 

Findlay OH 45840-1793 

drinebolt@aol.com 

 

Patrica F Sharkey 

Midwest Cogeneration Association 

Environmental Law Counsel - Suite 3700 

180 

N. LaSalle Street 

Chicago IL 60601 

Phone: (312)981-0404 

Fax: (888)909-7404 

psharkey@environmentallawcounsel.com 

Sandra Coffey 

Public Utilities Commission of Ohio 

180 E. Broad St. 

Columbus OH 43215 

Sandra.Coffey@puc.state.oh.us 

 

Gretchen L. Petrucci 

Vorys, Sater, Seymour and Pease 

52 East Gay Street, P.O. Box 1008 

Columbus OH 43216-1008 

glpetrucci@vorys.com 

 

mailto:psharkey@environmentallawcounsel.com


 

7 
 

April M. Norris 

Dickinson Wright PLLC 

150 East Gay Street 

Columbus OH 43215 

Norris@millercanfield.com 

 

Scott J Casto 

FirstEnergy 

76 S. Main St. 

Akron OH 44308 

scasto@firstenergycorp.com 

 

Tyler A. Teuscher 

The Dayton Power and Light Company 

1065 Woodman Dr. 

Dayton OH 45432 

Tyler.teuscher@dplinc.com 

 

Teresa Orahood 

Bricker & Eckler LLP 

100 South Third Street 

Columbus OH 43215-4291 

torahood@bricker.com 

 

Betsy Gardiner 

David Gardiner & Associates 

2609 11th St. N. 

Arlington VA 22201 

betsy@dgardiner.com 

 

Clifford Haefke 

University of Illinois at Chicago - Energy 

Resource 

1309 S Halsted St 

Chicago IL 60647 

chaefk1@uic.edu 

Kimberly W. Bojko 

Carpenter Lipps & Leland LLP 

280 North High Street 280 Plaza Suite 1300 

Columbus OH 43215 

bojko@carpenterlipps.com 

 

Carrie M Dunn 

FirstEnergy Service Company 

76 Main Street S 

Akron OH 44308 

cdunn@firstenergycorp.com 
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