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l. INTRODUCTION

On July 11, 2014, the Attorney Examiner in this proceeding issued an Entry setting a
comment period to answer two (2) questions related to implementation of recently enacted
Substitute Senate Bill 310 (“Sub.S.B. 310”). Specifically, the Entry asks:

(A) Does the General Assembly’s amendment to R.C. 4928.64(B)(3) by Sub.S.B. 310 require
the Commission to amend Ohio Adm.Code 4901:1-40-03 to eliminate the in-state
requirement in its entirety, including the portion of 2014 prior to the effective date of
Sub.S.B. 310?

(B) Does the General Assembly’s amendment to R.C. 4928.64(B)(3) by Sub.S.B. 310 require
the Commission to amend Ohio Adm.Code 4901:1-40-03 to prorate the in-state
requirement for 2014 based upon the effective date of SubS.B. 310 and to eliminate the
requirement thereafter?

Direct Energy respectfully suggests the answer to question (A) is Yes and therefore question (B)
is moot. The Commission should amend Rule 4901:1-40-03 to recognize the General Assembly
eliminated the in-state requirement in its entirety, including the portion of 2014 prior to the

effective date of SubS.B. 310.



1. INITIAL COMMENTS

SubS.B. 310, as will be effective on September 12, 2014, simply and clearly states that
“by end of year” electric distribution utilities (“EDU”) and electric services companies (e.g.
competitive retail electric supply or “CRES” providers) must procure a certain portion of
electricity supply from qualifying renewable energy resources." Sub.S.B. 310 removes the
in-state requirement previously found in R.C. 4928.64(B)(3). The compliance obligation for
2014 under R.C. 4928.64(C)(1) is to meet the “most recent applicable benchmark” under
division (B)(2) of R.C. 4928.64, which contains the “ by end of year” provision. Simply put, the
law will have changed (effective September 12, 2014) prior to the end of the current year and the
“most recent applicable benchmark” is the benchmark enacted under Sub.S.B. 310 that will be
effective on December 31, 2014. The “most recent applicable benchmark™ that will occur “by
end of year” 2014 does not contain any mandate for any portion of any year.

Despite being contrary to the plain language of the statute, a reading of Sub.S.B. 310 that
would require prorated compliance also suffers from other defects. First, Sub.S.B. 310 does not
contain, nor did it previously contain, requirements for compliance during portions of the year.
Compliance must simply happen “by end of year.” There is nothing in Sub.S.B. 310 that
grandfathers the in-state requirement for any period of time. If the General Assembly wanted
prorated compliance with the former in-state requirement it would have said so in Sub.S.B. 310.
The Commission should not now read one into the law.

Additionally, if the Commission reads into Sub.S.B. 310 a prorated mandate it will have
forced EDUs and CRES providers to have assumed under the previous version of the law more

granular compliance requirements (e.g. renewable energy credit (“REC”) purchases should have

! See R.C. 4928.64(B)(2), as found in enrolled version of SubS.B. 310 at
http://www.legislature.state.oh.us/BillText130/130_SB 310 EN_N.pdf (page 19).
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been made as the year rolled along, perhaps on a month by month or quarterly basis) than the “by
end of year” directive from the General Assembly. Nothing in the Commission’s rules or
precedent has ever even hinted at such an interpretation of R.C. 4928.64. Nor should the
Commission delve that deeply into the business operations of how a CRES provider complies
with the law “by end of year.”

Finally, Sub.S.B. 310 also provides a new option for the baseline that is used to calculate
the annual benchmarks. Sub.S.B. 310 enacts a new section (R.C. 4928.643), which beginning

with compliance year 2014, allows an EDU or CRES provider to choose a compliance baseline

calculation of either the total kilowatt hours (“kWh”) sold in the applicable compliance year or
the former baseline calculation of an average of the three (3) previous years’ kWh sales. If the
Commission reads into Sub.S.B. 310 the more granular in-state requirement, and the EDU or
CRES provider chooses its new option in R.C. 4928.643(B) to use the compliance year total
kWh sales as the baseline, it will have then also imposed the more granular compliance
requirement on a baseline that was not even in existence at the time that the Commission would
be saying that RECs should have been purchased. This reading would defy common sense and
also subject an EDU or CRES provider to a standard that would not and could not have been
known at the time that such REC purchases would have been expected to be made.
I11.  CONCLUSION

Direct Energy respectfully requests the Commission answer question (A) in the
affirmative and confirm that the General Assembly eliminated the in-state requirement in its
entirety, including the portion of 2014 prior to the effective date of SubS.B. 310. Direct Energy

also reserves the right to file reply comments in this docket.
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