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I. INTRODUCTION AND SUMMARY

On April 18, 2014, The Dayton Power and Light Company ("DP&L") filed the

Application for Rehearing of The Dayton Power and Light Company as to the Second Entry on

Rehearing ("DP&L Application for Rehearing"), raising the two assignments of error:

"1. The Commission should grant rehearing on its decision in its
Second entry on Rehearing (pp. 17-18) to accelerate the deadline
for DP&L to transfer its generation assets to January 1, 2016. The



Commission should restore the May 31, 2017 deadline that it
established in its September 6, 2013 Entry Nunc Pro Tunc.

2. The Commission should grant rehearing on its decision in its
Second Entry on Rehearing (pp. 18-19) to accelerate blending in
the competitive bidding process. The Commission should restore
the blending schedule that it established in its September 6, 2013
Entry Nunc Pro Tunc."

DP&L Application for Rehearing, pp. 2-3. The DP&L Application for Rehearing thus set forth

both (1) the specific matters on which DP&L sought rehearing, including the specific pages of

the entry at issue, and (2) the specific relief that DP&L requested.

The Office of the Ohio Consumers' Counsel ("OCC") opposed the DP&L

Application for Rehearing, in part, on the same grounds that OCC now asserts in the Third

Application for Rehearing by The Office of the Ohio Consumers' Counsel ("OCC Application

for Rehearing"), i.e., that the DP&L Application for Rehearing was not sufficiently specific

under Ohio Rev. Code § 4903.10 and Ohio Admin. Code § 4901-1-35. Apri128, 2014

Memorandum Contra the Application for Rehearing of The Dayton Power and Light Company

as to the Second Entry on Rehearing by The Office of the Ohio Consumers' Counsel ("OCC

Memorandum Contra DP&L Application for Rehearing"), pp. 4-7.

Shortly thereafter, the Commission Found that the DP&L Application for

Rehearing warranted further consideration. May 7, 2014 Third Entry on Rehearing, ¶ 8. The

Commission later denied rehearing on its decision to accelerate blending in the competitive

bidding process, but granted rehearing on its decision to accelerate the deadline for DP&L to

divest its generation assets. June 4, 2014 Fourth Entry on Rehearing, ¶¶ 10 and 12. In that entry,

the Commission recognized that "there are terms and conditions in certain bonds that

significantly impede upon [DP&L's] ability to transfer its generation assets to an affiliate before



September 1, 2016, and, due to adverse market conditions, DP&L will not have sufficient cash

flow to refinance the bonds before 2017." Id. at ¶ 12. The Commission, therefore, modified its

decision in the Second Entry on Rehearing and directed DP&L to divest its generation assets by

January 1, 2017. Id.

The Commission also stated, "Any arguments on rehearing not specifically

discussed herein have been thoroughly and adequately considered by the Commission and are

hereby denied." Id. at ¶ 6. The Commission, therefore, rejected OCC's argument that the DP&L

Application for Rehearing was not sufficiently specific under Ohio Rev. Code § 4903.10 and

Ohio Admin. Code § 4901-1-35. OCC Memorandum Contra DP&L Application for Rehearing,

pp. 4-7.

On July 1, 2014, the OCC Application for Rehearing was filed in response to the

Fourth Entry on Rehearing. The OCC Application for Rehearing does not claim that the

Commission's January 1, 2017 deadline for DP&L to divest its generation assets was unlawful or

unreasonable.

Instead, OCC argues (p. 5) — for a second time —that the Commission erred in

partially granting the DP&L Application for Rehearing because DP&L supposedly failed to

provide in its application "any grounds" for rehearing under Ohio Rev. Code § 4903.10(B) and

Ohio Admin. Code § 4901-1-35. That assertion is false. Moreover, OCC's arguments on this

issue are contrary to established precedent of the Supreme Court of Ohio and the Commission.

Alternatively, even if the Commission were to find that DP&L did not set forth

sufficiently specific grounds for a rehearing, the Commission nevertheless had the authority to

grant the relief in the Fourth Entry on Rehearing under Ohio Rev. Code § 4903.10(B).
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II. THE DP&L APPLICATION FOR REHEARING COMPLIED WITH THE
SPECIFICITY REQUIREMENTS OF OHIn REV. CODE § 4903.10 AND
OHIO ADMIN. CODE § 4901-1-35 BY IDENTIFYING THE SPECIFIC
MATTERS ON WHICH DP&L SOUGHT REHEARING AND THE
SPECIFIC RELIEF THAT DP&L REQUESTED

Under Ohio Rev. Code § 4903.10(B), an application for rehearing must "set forth

specifically the ground or grounds on which the applicant considers the order to be unreasonable

or unlawful." The Ohio Administrative Code echoes this requirement and further provides that

applications for rehearing "must be accompanied by a memorandum in support, which sets forth

an explanation of the basis for each ground for rehearing identified in the application for

rehearing." Ohio Admin. Code § 4901-1-35(A).

If an application for rehearing identifies what an applicant "consider[s]

problematic with the Commission's decision and what [the applicant] wants] the ultimate

Commission decision to conclude," then the application satisfies the specificity requirements of

§ 4903.10(B) and § 4901-1-35(A). In the Matter of the Application of Columbia Gas of Ohio,

Inc. for Authority to Amend Filed Tariffs to Increase the Kates and Charges for Gas Services,

et al., Case Nos. 94-987-GA-AIR et al., Entry on Rehearing, ¶ 11 (June 9, 2004) (application for

rehearing was sufficiently specific when "a plain reading of the document indicated] that it set

forth the items with which the ..applicants took issue")

The Commission has further recognized that when an application for rehearing

does not require the Commission "to examine the document minutely, merely to discover the

questions raised," the application satisfies § 4903.10(B) and § 4901-1-35(A). In the Matter of

the Complaint of Yerian, Case No. 02-2548-EL-CSS, Entry on Rehearing, ¶ 15 (May 19, 2004)

(citing Agin v. Public Util. Comm., 12 Ohio St.2d 97, 99, 232 N.E.2d 828 (1967) (application for

rehearing was not sufficiently specific when it was necessary "to examine minutely an applicant's
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complaint before the commission, the order of the commission, appellant's application for

rehearing" and other documents "merely to discover what questions [were raised] on appeal")).

In each case cited by OCC, the application for rehearing failed to identify the

specific matters on which a rehearing was requested and the specific relief sought by the

applicant. They are, therefore, distinguishable from the DP&L Application for Rehearing and

their rulings thus do not control the outcome here.

For example, in one case cited by OCC, the Commission found that an application

was not sufficiently specific when the application did not contain any grounds for a rehearing. In

the Matter of the Application of Ohio American Water Company to Increase its Rates for Water

and Sewer Services Provided to its Entire Service Area, Case No. 09-391-WS-AIR ("Ohio

American"), Entry on Rehearing, ¶ 6 (June 23, 2010). The entire application read:

"Pursuant to Ohio Revised Code Section ('R.C.') 4903.10, the Ohio
American Water Company ('Ohio American' or 'Company')
respectfully requests that the Public Utilities Commission of Ohio
('Commission') grant this Application for Rehearing of the May 5,
2010 Opinion and Order ('Order') in the above-captioned
proceeding. The reasons supporting Ohio American's Application
for Rehearing are contained in the accompanying Memorandum in
Support."

Ohio American, Ohio American Water Company's Application for Rehearing, p. 1 (June 4,

2010). OCC's reliance on that decision is plainly misplaced. That application did not identify

either the portion of the Commission's decision that was at issue, or the relief that the applicant

sought.

OCC also relies on In the Matter of a Settlement Agreement Between the Staff of

the Public Utilities Commission of Ohio, the Office of the Ohio Consumers' Counsel, and Aqua
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Ohio, Inc. Relating to Compliance with Customer Service Terms and Conditions Outlined in the

Stimulation and Recommendation in Case No. 07-564-WW-AIR and the Standards for

Waterworks Companies and Sewage Disposal System Companies, Case No. 08-1125-WW-iJNC

("Aqua Ohio"), Entry on Rehearing, ¶ 5 (Oct. 14, 2009). That case is also distinguishable

because, similar to the application for rehearing in Ohio American, Aqua Ohio's application for

rehearing simply stated:

"Now comes Aqua Ohio, Inc. and moves the Commission pursuant
to Ohio Revised Code Section 4903.10 and Ohio Administrative
Code Section 4901-1-35 for a rehearing on the decision of the
Commission on August 19, 2009 assessing a civil penalty against
Aqua. A memorandum in support of this motion is attached."

Aqua Ohio, Aqua Ohio, Inc.'s Application for Rehearing, Aqua Case, p. 1 (Sept. 18, 2009).

Likewise, the remaining cases cited by OCC do not support its argument. First, in

Discount Cellular, Inc. v. Pub. Util. Comm., 112 Ohio St.3d 360, 2007-Ohio-53, 859 N.E.2d

957, the Supreme Court of Ohio found that appellants could not challenge the standard that the

Commission used to dismiss a complaint because the appellants did not raise the use of that

standard as a ground for rehearing in their application. Id. at ¶60. Instead, the appellants had

stated in their application only that "[t]he commission erred in dismissing the complaint because

the commission is required by R.C. 4905.26 to hear complaints alleging violations of Ohio utility

law." Id. at ¶57. Second, in Ohio Consumers' Counsel v. Pub. Util. Comm., 114 Ohio St.3d 340,

2007-Ohio-4276, 872 N.E.2d 269, the Court merely declined to consider the Commission's use

of athree-part reasonableness test for reviewing settlement stipulations because OCC had failed

to set forth that issue in its application for rehearing. Id. at ¶4Q. Finally, in Office of Consumers'

Counsel v. Pub. Util. Comm., 70 Ohio St.3d 244, 638 N.E.2d 550 (1994), the Court did not even

analyze whether an application for rehearing was sufficiently specific. Id. at 247.
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Further, OCC's argument would elevate form over substance. There is no dispute

that (a) the DP&L Application for Rehearing identified the specific decision (including a citation

to the pages at which that decision occurred) from the Commission's Second Entry on Rehearing

that DP&L disputed, as well as the specific relief that DP&L requested; and (b) DP&L's

memorandum supporting the DP&L Application for Rehearing contained arguments as to why

the Commission should grant the relief that DP&L requested. Adopting OCC's argument would

elevate form over substance.

Indeed, OCC's argument would demonstrate that its own applications for

rehearing were inadequate. For example, on October 4, 2013 in this case, OCC filed asix-page

application for rehearing and asixty-page memorandum in support. OCC's memorandum

contained innumerable assertions that were not contained in OCC's application. If OCC's

argument were to be adopted here, then OCC should be precluded from making any of the

arguments that are contained in its memorandum but are not contained in its application.

Finally, OCC cites no authority for the proposition (p. 5) that an application for

rehearing must contain the magic words "unreasonable" or "unlawful." The Commission should,

therefore, follow the Columbia Gas case and find that the DP&L Application for Rehearing was

sufficiently specific under § 4903.10 and § 4901-1-35 because it identified both (1) the specific

matters on which DP&L sought a rehearing and (2) the specific relief that DP&L requested.

III. THE COMMISSION HAD AUTHORITY UNDER OHIO REV. CODS
§ 4903.10(B) TO MODIFY ITS MARCH 19, 2014 SECOND ENTRY ON
REHEARING TO GRANT DP&L THE RELIEF THAT IT REQUESTED

Under Ohio Rev. Code § 4903.10(B), when the Commission "is of the opinion

that [an] original order or any part thereof is in anY respect unjust or unwarranted, or should be
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changed, the [Commission) may abrogate or modify the same" following rehearing. (Emphasis

added..) Thus, even if the Commission were to conclude that DP&L did not sufFiciently identify

the grounds on which it sought rehearing in the DP&L Application for Rehearing, then the

Commission nevertheless had the authority to alter its order "in any respect."

IV. THE COMMISSION HAS ALREADY REJECTED THE ARGUMENTS IN
THE OCC APPLICATION FOR REHEARING

The OCC Application for Rehearing relies exclusively on the same specificity

arguments that OCC raised in the OCC Memorandum Contra the DP&L Application for

Rehearing. For example, OCC previously argued that the DP&L Application for Rehearing

"[did] not state any grounds on which DP&L considers the PUCO's March 19, 2014 Second

Entry on Rehearing to be unreasonable or unlawful" (p. 4) (emphasis in original), and that the

DP&L Application for Rehearing was "void of the words 'unlawful' and 'unreasonable"' (p. 5).

The OCC Application for Rehearing (p. 5) argues the same points. In addition, the OCC

Application for Rehearing and the OCC Memorandum Contra the DP&L Application for

Rehearing rely on the same caselaw.

The Commission stated in its Fourth Entry on Rehearing: "Any arguments on

rehearing not specifically discussed herein have been thoroughly and adequately considered by

the Commission and are hereby denied." June 4, 2014 Fourth Entry on Rehearing, ¶ 6. The

Commission considered the arguments raised in the OCC Memorandum Contra the DP&L

Application for Rehearing and rejected OCC's specificity requirement. Fourth Entry on

Rehearing, ¶ 6. The Commission should reach the same result here and deny rehearing.



V. CONCLUSION

The Commission should find that the DP&L Application for Rehearing set forth

grounds for rehearing with sufficient specificity under Ohio Rev. Code § 4903.10(B) and Ohio

Admin. Code § 4901-1-35. Alternatively, the Commission should find that it had the authority to

grant the relief that DP&L sought in the DP&L Application for Rehearing pursuant to the

Commission's authority to modify "unjust or unwarranted" orders. Section 4903.10(B).

Respectfully submitted,
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