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BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of

The Dayton Power and Light Company
for Authority to Transfer or Sell Its
Generation Assets.

Case No. 13-2420-EL-UNC

N N N N

MOTION FOR HEARING BY
INDUSTRIAL ENERGY USERS-OHIO
AND
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

Industrial Energy Users-Ohio (“IEU-Ohio”) and the Office of the Ohio Consumers’
Counsel (“OCC")* hereby file this motion requesting that the Public Utilites Commission
of Ohio (“Commission”) set the above-captioned matter for a hearing pursuant to Rule
4901:1-37-09(D), Ohio Administrative Code (“O.A.C."), in order to protect the interest of
consumers. As discussed in more detail in the attached memorandum in support, the
Amended Supplemental Application® filed by The Dayton Power and Light Company
(“DP&L”) on May 23, 2014 is unjust, unreasonable, not in the public interest, and would
divest the Commission of jurisdiction over DP&L'’s generating assets. Accordingly, Rule

4901:1-37-09(D), O.A.C., requires this matter be set for a hearing.

1 OCC has authority under law to represent the interests of all of DP&L'’s residential utility customers,
pursuant to Chapter 4911, Revised Code.

2 Amended Supplemental Application of The Dayton Power and Light Company to Transfer or Sell Its
Generation Assets (May 23, 2014) (hereinafter “Amended Supplemental Application”).
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BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of

The Dayton Power and Light Company
for Authority to Transfer or Sell Its
Generation Assets.

Case No. 13-2420-EL-UNC

N N N N

MEMORANDUM IN SUPPORT

In accordance with Rule 4901:1-37-09(D), O.A.C., IEU-Ohio and OCC request
that the Commission set this matter for hearing because DP&L's May 23, 2014
Amended Supplemental Application is unjust, unreasonable, not in the public interest,

and would divest the Commission of jurisdiction over DP&L’s generating assets.

BACKGROUND

DP&L has filed three applications in this proceeding requesting authority to
transfer its generating assets. The first application® was filed on December 30, 2013.
The Commission issued an Entry on January 3, 2014 requesting comments and reply
comments on DP&L’'s December 30, 2013 Application. Through comments and reply
comments (filed February 4, 2014 and February 19, 2014, respectively), parties
demonstrated that DP&L’'s December 30, 2013 Application was unjust and
unreasonable and was largely devoid of the information necessary to properly analyze

DP&L'’s proposed asset divestiture.

% Application of The Dayton Power and Light Company to Transfer or Sell Its Generation Assets
(December 30, 2013) (hereinafter “Application”).
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On February 25, 2014, DP&L filed a Supplemental Application.  The
Supplemental Application still failed to provide the necessary information regarding the
terms and conditions of a transfer and information regarding the effect of the transfer on
the standard service offer (“SSO”). Even though DP&L could not describe the terms of
the proposed transfer to meet the minimum requirements of the Commission’s rules,
DP&L also sought to secure additional authority to shift economic and environmental
risks associated with its generation assets to customers. Specifically, DP&L requested:

e authority to collect the Service Stability Rider (“SSR”) even if DP&L
transfers its assets to a third party;

e authority to retain responsibility for future environmental liabilities
associated with DP&L’s divested generation assets, as well as
authority to “defer the costs associated with environmental clean-up or
remediation incurred by DP&L because of its ownership or operation of
the electric generating assets, and imposed in the future pursuant to
federal or state law, rules or regulations”;

« authority to retain the purchased power contract with the Ohio Valley
Electric Corporation (“OVEC”) and to “defer the costs associated with
OVEC which are not currently being recovered through DP&L’s fuel
rider”® and to recover these expenses from all customers; and

e authority to modify its capital ratio “to maintain the greater of, (i) total
debt of up to $750 million or (i) total debt equal to 75% of ratebase at
the time of separation,”” which would residually encumber DP&L, the
electric distribution utility ("EDU”), with generation-related debt.

On March 4, 2014, the Commission issued an entry seeking comments and reply
comments on DP&L’s Supplemental Application. Parties filed comments and reply

comments on March 25, 2014, and April 7, 2014, respectively. The March 25, 2014 and

* Supplemental Application of The Dayton Power and Light Company to Transfer or Sell Its Generation
Assets (February 25, 2014) (hereinafter “Supplemental Application”).

®> Supplemental Application at 4-5.
®l1d. at 7.
"Id. at 8.
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April 7, 2014 comments and reply comments identified that DP&L’'s Supplemental
Application was unjust and unreasonable because it still lacked sufficient detalil
regarding its proposed asset transfer. Additionally, the parties demonstrated that the
terms and conditions proposed by DP&L in the Supplemental Application were unlawful
and unreasonable.

On May 23, 2014, DP&L filed an Amended Supplemental Application in the
above-captioned matter regarding its proposal to transfer its generating assets. While
the Amended Supplemental Application contains a few more details than the
Supplemental Application, it still falls well short of clearly setting forth the terms and
conditions of the proposed asset transfer; still fails to demonstrate how the asset
transfer will affect future SSO prices; and retains terms and conditions that the parties
demonstrated were unlawful and unreasonable in the March 25, 2014 and April 7, 2014

comments and reply comments.

Il. APPLICABLE STANDARD

Section 4928.17, Revised Code, governs an EDU’s corporate separation plan,
including an EDU’s proposal to divest its generating assets. Section 4928.17(A)(2),
Revised Code, requires that the Commission find that the EDU’s corporate separation
plan is in the public interest before it approves the plan. Thus, Section 4928.17,
Revised Code, requires the Commission to receive evidence to support a finding that a
corporate separation plan is in the public interest.

Additionally, Rule 4901:1-37-09(D), O.A.C., provides:

[u]pon the filing of such application [to transfer generating assets],
the commission may fix a time and place for a hearing if the application

appears to be unjust, unreasonable, or not in the public interest. The
commission shall fix a time and place for a hearing with respect to any
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application that proposes to alter the jurisdiction of the commission over a
generation asset.

Furthermore, Rule 4901:1-37-09(C), O.A.C., states that an application to sell or
transfer generation assets shall, at a minimum:

(2) Clearly set forth the object and purpose of the sale or transfer, and
the terms and conditions of the same.

(2) Demonstrate how the sale or transfer will affect the current and
future standard service offer established pursuant to section
4928.141 of the Revised Code.

3) Demonstrate how the proposed sale or transfer will affect the public
interest.

(4) State the fair market value and book value of all property to be
transferred from the electric utility, and state how the fair market
value was determined.

1. ARGUMENT

IEU-Ohio and OCC request that the Commission set DP&L's Amended
Supplemental Application for hearing because it is not just, reasonable, or in the public
interest, and because the application proposes to alter the Commission’s jurisdiction
over DP&L’s generating assets.

As demonstrated in the comments and reply comments previously filed by the
parties in this case, DP&L’s Application and Supplemental Application failed to include
the information necessary for the Commission to approve either application.
Furthermore, the terms and conditions contained in DP&L’s Supplemental Application
are unlawful and unreasonable, as the parties previously demonstrated. DP&L'’s third
application (Amended Supplemental Application) suffers from the same flaws as the
initial two. The Amended Supplemental Application fails to include sufficient information

to find that DP&L’s plan is just, reasonable, and in the public interest. Additionally,
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DP&L proposes terms and conditions on the asset divestiture that are unlawful and
unreasonable.

DP&L’'s Amended Supplemental Application fails to identify the transferee that
will receive the generating assets. Instead, DP&L states that the assets would be
transferred to an affiliate or if DP&L receives “an acceptable offer,” DP&L would transfer
the assets to the third party.® DP&L's Amended Supplemental Application fails to state
a transfer date. Instead, DP&L states that the transfer to an affiliate would occur on or
before May 31, 2017 and that the sale to a third party could happen “as soon as this
year.” DP&L's Amended Supplemental Application fails to state the transfer/sale price.
Instead, DP&L states that the transfer price to its affiliate would be the fair market value
determined 75 days prior to its proposed transfer on or before May 31, 2017.2° DP&L
does not provide any estimate of a potential sale price.

DP&L’'s Amended Supplemental Application fails to address the amount of debt
associated with the generating plants that it proposes to leave with the EDU. Instead,
DP&L states that it currently has $879 million of long-term debt and hopes to reduce its
long-term debt to $750 million by the end of 2016, and hopes to have sufficient cash
flows to reduce its long-term debt by an additional $150-$175 million by the end of
2018.** DP&L’s Amended Supplemental Application fails to address the magnitude of

the environmental liabilities it requests authority to retain with the EDU following the

8 Amended Supplemental Application at 2.
°1d. at 2, 6.

%1d. at 2.

*1d. at 3-5.
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asset divestiture and fails to address how and when it would seek recovery of the
unidentified costs.*

DP&L’s Amended Supplemental Application fails to address the costs associated
with its request to retain the OVEC contractual entitlements following its generating
asset divestiture. Instead, DP&L requests authority to retain the OVEC contractual
entittements, defer unidentified costs associated with the OVEC contractual
entitlements, and address the deferred costs at a later date.*®

DP&L’'s Amended Supplemental Application fails to provide substantive details
regarding its request for authority to collect from customers all of the costs associated
with asset divestiture. DP&L’'s Supplemental Application requests “blank check”
authority to collect all of the costs of the asset divestiture from customers.’* DP&L'’s
Amended Supplemental Application provides few additional details other than DP&L’s
statement that the costs could range from $10 million to transfer its assets to an affiliate
to $45 million to sell its assets to a third party.™

Furthermore, DP&L’'s Amended Supplemental Application contains the same
terms and conditions as the Supplemental Application. As demonstrated in the parties’
comments and reply comments filed on March 25, 2014 and April 7, 2014, respectively,
those terms and conditions are unlawful and unreasonable. The scant additional details
provided in the Amended Supplemental Application do not make the application just,

reasonable, or in the public interest, nor do these few additional details render the

21d. at 11-12.
2 1d. at 13-14.
1 Supplemental Application at 5.

!> Amended Supplemental Application at 12-13.
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proposed terms and conditions of the asset divestiture lawful. Because the parties have
already demonstrated that DP&L’s proposed terms and conditions are unlawful and
unreasonable and not in the public interest, additional comments on the Amended
Supplemental Application are unnecessary.

In summary, DP&L has slowly released details about its proposed asset
divestiture through its three applications filed over the past six months in this
proceeding. In the meantime, parties have sought, to no avail, to independently secure
the missing information.’® Because the Amended Supplemental Application is unjust,
unreasonable, and not in the public interest on its face (and as discussed in the
March 25, 2014 comments and April 7, 2014 reply comments), and because its request
to divest the Commission of jurisdiction over a generating asset, Commission rules as
well as Section 4928.17, Revised Code, require the Commission to set the case for
hearing. If the Commission does not set the case for hearing, the Commission should
allow parties an additional opportunity to demonstrate through comments that the
Amended Supplemental Application is unjust, unreasonable, and not in the public

interest before ultimately rejecting the application or setting the case for hearing.

® For example, OCC served discovery on DP&L to which DP&L refused to provide any substantive
response on grounds that all discovery requests were not likely to lead to admissible evidence because
DP&L sought a waiver of the requirement for a hearing.
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing Motion for Hearing and Memorandum
in Support by Industrial Energy Users-Ohio and the Office of the Ohio Consumers’
Counsel was served upon the following parties of record this 30™ day of May 2014, via

electronic transmission, hand-delivery or first class U.S. mail, postage prepaid.

Judi L. Sobecki

The Dayton Power & Light Company
1065 Woodman Drive

Dayton, Ohio 45432
judi.sobecki@dplinc.com

Charles J. Faruki

Jeffrey S. Sharkey

Faruki Ireland & Cox P.L.L.
500 Courthouse Plaza, S.W.
10 North Ludlow Street
Dayton, Ohio 45402
cfaruki@ficlaw.com
jsharkey@ficlaw.com

ON BEHALF OF THE DAYTON POWER AND
LIGHT COMPANY

Bruce J. Weston

Edmund Berger

Maureen R. Grady

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
edmund.berger@occ.ohio.gov
maureen.grady@occ.ohio.gov

ON BEHALF OF THE OFFICE OF THE OHIO
CONSUMERS’ COUNSEL
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/s/ Matthew R. Pritchard

Matthew R. Pritchard

Kimberly W. Bojko

Mallory M. Mohler

Carpenter Lipps & Leland LLP
280 Plaza, Suite 1300

280 North High Street
Columbus, Ohio 43215
Bojko@-carpenterlipps.com
Mohler@-carpenterlipps.com

OH BEHALF OF OHIO MANUFACTURERS'
ASSOCIATION ENERGY GROUP

Rocco D'Ascenzo

Duke Energy Ohio, Inc.

139 East Fourth Street — 1303 Main
Cincinnati, Ohio 45202
Rocco.d'ascenzo@duke-energy.com

ON BEHALF OF DUKE ENERGY OHIO, INC.

David F. Boehm

Michael L. Kurtz

Jody Kyler Cohn

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202
dboehm@bkllawfirm.com
mkurtz@bkllawfirm.com
jkylerconn@bkllawfirm.com

ON BEHALF OF OHIO ENERGY GROUP



Mark A. Whitt

Andrew J. Campbell

Gregory L. Williams

Whitt Sturtevant LLP

88 East Broad Street
Columbus, Ohio 43215
whit@whitt-sturtevant.com
Campbell@whitt-sturtevant.com
Williams@whitt-sturtevant.com

Vincent Parisi

Lawrence Friedeman
Matthew White

Interstate Gas Supply, Inc.
6100 Emerald Parkway
Dublin, Ohio 43016
vparisi@igsenergy.com
Ifriedeman@igsenergy.com
mswhite@igsenergy.com

ON BEHALF OF INTERSTATE GAS SUPPLY,
INC.

Mark A. Hayden

FirstEnergy Service Company
76 South Main Street

Akron, OH 44308
haydenm@firstenergycorp.com

James F. Lang

N. Trevor Alexander

Calfee, Halter & Griswold LLP
The Calfee Building

1405 East Sixth Street
Cleveland, OH 44114
jlang@calfee.com
talexander@calfee.com

ON BEHALF OF FIRSTENERGY SOLUTIONS
CORP.

Christopher A. Walker (Reg. No. 0040696)
Van Kley & Walker, LLC

137 N. Main St., Suite 316

Dayton, Ohio 45402
cwalker@vankleywalker.com

ON BEHALF OF THE CITY OF MIAMISBURG
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M. Howard Petricoff

Gretchen L. Petrucci

Vorys, Sater, Seymour and Pease LLP
52 E. Gay Street

Columbus, OH 43216-1008
mhpetricoff@vorys.com
glpetrucci@vorys.com

ON BEHALF OF THE RETAIL ENERGY SUPPLY
ASSOCIATION

Colleen L. Mooney

Ohio Partners for Affordable Energy
231 West Lima Street

P.O. Box 1793

Findlay, OH 45840
cmooney@ohiopartners.org

ON BEHALF OF OHIO PARTNERS FOR
AFFORDABLE ENERGY

Anne M. Vogel

American Electric Power Service
Corporation

155 W. Nationwide Blvd., Suite 500
Columbus, Ohio 43215
amvogel@aep.com

ON BEHALF OF AEP GENERATION
RESOURCES INC.

Joseph M. Clark (Counsel of Record)
Direct Energy

21 East State Street, 19th Floor
Columbus, Ohio 43215
joseph.clark@directenergy.com

ON BEHALF OF DIRECT ENERGY SERVICES,
LLC AND DIRECT ENERGY BUSINESS, LLC



Amy B. Spiller

Deputy General Counsel

Jeanne Kingery (Counsel of Record)
Associate General Counsel

Duke Energy Commercial Asset
Management, Inc.

139 East Fourth Street

1303-Main

Cincinnati, Ohio 45202
amy.spiller@duke-energy.com
jeanne.kingery@duke-energy.com

ON BEHALF OF DUKE ENERGY COMMERCIAL
ASSET MANAGEMENT, INC.

Thomas W. McNamee

Assistant Attorney General

Public Utilities Section

180 East Broad Street, 6th Floor
Columbus, OH 43215-3793
thomas.mcnamee@puc.state.oh.us

ON BEHALF OF THE STAFF OF THE PUBLIC
UTILITIES COMMISSION OF OHIO

Bryce A. McKenney

Gregory Price

Attorney Examiner

Public Utilities Commission of Ohio
180 East Broad Street

Columbus, OH 43215
bryce.mckenney@puc.state.oh.us
greg.price@puc.state.oh.us

ATTORNEY EXAMINERS
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