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DUKE ENERGY OHIO
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

I. INTRODUCTION

In this proceeding the Public Utilities Commission of Ohio (“PUCO” or “the
Commission”) conducted its five-year review of its rules (that specify the minimum
service quality, safety, and reliability requirements concerning the supply of electric
service in the state)' and adopted amendments that allow residential customers to opt-out
of having their electricity usage measured with a new advanced (“smart”) meter instead
of a traditional meter.” Those amendments include a requirement that, prior to the
installation of an advanced meter, the utility must give a residential customer at least one
business-day notice in advance of the pending installation.> These amendments will
provide valuable consumer protections.

OCC supports the PUCO’s decision to provide residential customers with the
option to opt-out of having an advanced meter. As stated in OCC’s comments, there has
been some controversy surrounding smart meter deployments in other states where some

customers preferred using a traditional meter. The opt-out and notice provisions adopted

' Ohio Adm. Code 4901:1-10.
2 October 16, 2013 Finding and Order, Attachment B at pages 4-5.
3 October 16, 2013 Finding and Order, Attachment B at page 4 (Ohio Adm. Code 4901:1-10-05(J)(2).



by the PUCO will help reduce or eliminate any ill-will that could develop between some
customers wanting a traditional meter and utilities installing advanced meters.
FirstEnergy* and Duke Energy Ohio (“Duke”) are seeking rehearing on these
amendments. The Office of the Ohio Consumers’ Counsel (“OCC”), in accordance with
Ohio Adm. Code 4901-1-35(B), files this Memorandum Contra Applications for
Rehearing of FirstEnergy and Duke. As further explained in this Memorandum Contra,
the reasons alleged in the Applications for Rehearing by FirstEnergy and Duke provide
no basis to conclude that the PUCO’s October 16, 2013 Opinion and Order is unlawful or
unreasonable in regard to residential consumers being permitted to opt-out of advanced
meter service and being provided adequate notice prior to installation. Accordingly, the
OCC urges the PUCO to deny the Applications for Rehearing by FirstEnergy and Duke

as discussed in this Memorandum Contra.

II. ARGUMENT

The PUCO acted lawfully and reasonably when it adopted rules that do not
require a residential customer to have an advanced meter if they do not want one. And,
contrary to the arguments of FirstEnergy, the PUCO has the statutory authority,
including under R.C. 4905.06, to adopt rules that provide for customers to opt-out of

advanced meter service.

* “FirstEnergy,” means the Ohio Edison Company, The Cleveland Electric Illuminating Company, and The
Toledo Edison Company.

> FirstEnergy Application for Rehearing at 5-6.



Customer concerns about advanced meters can range from privacy and cyber-
security to health and safety.® R.C. 4905.06 grants the PUCO general supervision over
all public utilities within its jurisdiction. Contained in that supervision is the power to
inspect which “includes the power to prescribe any rule or order that the commission
finds necessary for the protection of the public safety.”” The Ohio Supreme Court has
interpreted this provision of the statute and concluded that it gives the Commission the
power to promulgate rules so long as the Commission finds it necessary for the protection
of public safety.® The Court stated that the term “public safety” to mean “safeguard the
interests of the public, particularly with respect to health safety and welfare.”” The Court
held that as long as the order was related to the “protection of public safety” it was within
the Commission’s powers.'® The PUCO has authority under R.C. 4905.06 to adopt rules
that provide residential customers a right to opt out of advanced meter service.

Additionally, FirstEnergy argues that R.C. 4928.06 does not provide the PUCO
with the statutory authority to adopt the opt-out provision because “By allowing a
customer the opportunity to ‘opt out’ of the installation of advanced metering, the
Commission is discouraging innovation and market access to advanced metering—
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something that is contrary to the policy of the State.”” But FirstEnergy has it wrong.

The opt-out provision does not discourage innovation and market access to advanced

® www.nasuca.org/archive/res/index.resoltuions.php: Smart Grid Principles of the National Association of
State Utility Consumer Advocates Resolution 2009-03, June 30, 2009.

"R.C. 4905.06.

8 Utility Service Partners, Inc. v. Pub. Util. Comm., 124 Ohio St. 3d 284, 2009-Ohio-6764, 921 N.E.2d
1038, 913.

® 1d. (Citing Akron v. Pub. Util. Co., (1948), 149 Ohio St.347, 349, 37 0.0. 39, 78 N.E.2d 890.).
10
1d.

" FirstEnergy Application for Rehearing at 6.
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meters. To the contrary, the opt-out provision should encourage innovation and market
access to advanced meters. Specifically, the-opt out provision provides utilities a way to
install advanced meters while still allowing customers the continued use of traditional
meters if they choose.

FirstEnergy’s Application fails to cite any precedent that suggests that the PUCO
does not have the statutory authority to adopt rules that enable residential customers to
opt-out of advanced meter service. FirstEnergy merely applies its own incorrect
interpretation to Ohio law and PUCO rules. Accordingly, the PUCO should deny
rehearing on this issue.

Additionally, the PUCO should deny rehearing on Duke’s request that the PUCO
address a utility’s “right to deny opt out to a customer who has a meter inside the

. 12
premises.”

Residential customers should not be denied opt-out service just because the
meter is located inside the house. Duke states that accessing inside meters is a significant
safety risk and that there is an increase in cost.”> But the PUCO has already identified the
circumstances under which the utility has the right to refuse to provide advanced meter
opt-out service.'* The PUCO has already decided that if opt-out service creates a safety
hazard to a utility’s personnel, then the utility can refuse to provide the opt-out service. "
Additionally, the PUCO’s rules provide for the collection of costs for opt-service from

customers.'® The PUCO has already adequately addressed Duke’s concerns in regard to

this matter. Duke’s request for rehearing on this issue should be denied.

"2 Duke Application for Rehearing at 6.

A

' October 16, 2013 Finding and Order, Attachment B at page 5 (Ohio Adm. Code 4901:1-10-05(J)(4).
P

' October 16, 2013 Finding and Order, Attachment B at page 5 (Ohio Adm. Code 4901:1-10-05(J)(5).
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III. CONCLUSION

For all the reasons discussed above, the OCC urges the PUCO to deny the
Applications for Rehearing by FirstEnergy and Duke because they provide no basis to
conclude that the PUCO’s October 16, 2013 Opinion and Order is unlawful or
unreasonable in regard to residential consumers being permitted to opt-out of advanced

meter service and being provided adequate notice prior to installation.
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