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Q2 

A2 

INTRODUCTION 

PLEASE STATE YOUR NAME, BY WHOM YOU ARE EMPLOYED, YOUR 
TITLE, AND YOUR BUSINESS ADDRESS. 

My name is Grace E. Sury, and I am employed by AT&T Ohio as a Joint Use Manager. 

My business address is 150 E. Gay Street 6H, Columbus, Ohio 43215. 

WHAT ARE YOUR JOB RESPONSIBILITIES AS JOINT USE MANAGER? 

My current job responsibilities include negotiating Joint Use Agreements for the AT&T 

Midwest. My past duties have included managing pole surveys, providing support to 

E.ngincering, Construction and Installation and Maintenance, and managing pole rental 

budgets for Ohio and Indiana. 

1 1 Q3. WHAT IS YOUR EDUCATIONAL BACKGROUND? 

12 A3. I received an associates degree in Applied Business Management from Cuyahoga 

13 Community College in 1998. 

14 Q4. PLEASE OUTLINE YOUR WORK EXPERIENCE. 

15 A4. 1 have been employed by AT&T for the past 28 years. I worked for 10 years in the fields 

16 of Treasury, Operator Services, Service Orders, Accounts Payable and Receivable. From 

17 1996 to 2000,1 worked as a Make Ready Engineer and Power Coordinator for Ameritech 

18 New Media. My responsibilities there included drafting, pole permits, billing, field work 

19 (identifying available space on poles and/or determining make ready work needed to 

20 make space available) and identifying placement of aerial and buried facilities. Over the 

21 next 18 months, 1 was a Manager in the Billing Accuracy Center. Beginning in 2001 

22 until present. I have worked as a Joint Use Manager responsible for negotiating Joint Use, 

23 Joint Ownership and License Agreements for poles with Electric Companies, managing 

24 pole surveys, forecasting budgets and providing support to Engineering, Construction and 
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i Installation and Repair. 1 have also testified before the Indiana Utility Regulatory 

2 Commission in a matter regarding pole rental rates (Cause No. 42755). 

3 11. BACKGROUND 

4 Q5. WHAT IS JOINT USE? 

5 A5. Joint Use is an arrangement whereby two parties (typically an electric company and a 

6 telephone company) agree to use space on each other's utility poles to attach equipment 

7 used to provide service to customers. Sharing poles is economically efficient for both 

8 companies because it obviates the need for setting duplicative poles and/or unnecessarily 

burying cable. Sharing poles lessens the burden on public rights of way, again, because 

there is no need to set duplicative poles. It also reduces safety hazards to motorists. 

DESCRIBE THE JOINT USE AGREEMENT AT ISSUE HERE. 

On March 17, 1930. AT&T Ohio and DP&L entered into a Joint Use Agreement, 

providing terms and conditions by which each party could use space on the other party's 

poles to attach equipment used to provide service to customers. I have attached a copy of 

this agreement as GS-1 (1930 Joint Use Agreement). Where DP&L owns poles for the 

purpose of providing electric service to customers and where AT&T Ohio owns poles for 

the purpose of providing telecommunication services, the Joint Agreement sets forth 

terms and conditions allowing each party to use space on the other party's poles to attach 

equipment u.sed to provide service to customers. 

HAS THE AGREEMENT BEEN AMENDED OVER THE YEARS? 

21 A7. Yes. Ihe parties entered into a Supplemental Agreement in 1942. I have attached a copy 

22 of this agreement as GS-2 (1942 Supplement). 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q6. 

A6. 

Q7. 
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1 Q8. ARE THERE ANY OTHER DOCUMENTS RELEVANT TO THIS DISPUTE? 

2 A8. Yes. The parties developed an Operating Routine, dated December 1952. I have 

3 attached a copy of it as GS-3 (1953 Operating Routine). 

4 Q9. WHAT ARE THE ISSUES IN DISPUTE BETWEEN THE PARTIES? 

5 A9. A r&f Ohio's Amended Complaint seeks resolution of five issues. The first issue is the 

6 applicable rate for pole attachments. In addition to my testimony on this issue, AT&T 

7 Ohio will be submitting the testimony of Timothy Zeldenrust (who will testify with 

8 respect to DP&L's calculation of its annual pole costs), Veronica M. Mahanger (who will 

9 testify on the joint use of poles, including space allocation issues and costs incurred), and 

10 f imothy Dominak (who will testify about the inputs AT&T Ohio would use if the FCC's 

11 methodology for calculating pole costs were to be used by the parties). 

12 The next three issues are: whether DP&L overcharged (and AT&T Ohio overpaid) for 

i 3 pole rental; whether DP&L unlawfully subleased space on its poles to third parties; and 

14 whether certain provisions (specifically, the termination clause and the default provision) 

15 ofthe Joint Agreement are unlawful, unjust and unreasonable, against the public interest, 

16 and therefore unenforceable. These issues are in part legal issues that will be discussed in 

17 AT&T Ohio's briefs; however, my testimony provides factual background relevant to 

18 these issues. 

19 fhe fifth issue is what percentage of pole ownership each party is required to have under 

20 the agreement. In addition to my testimony on this issue, AT&T Ohio will be submitting 

21 the testimony of Veronica M. Mahanger. 
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1 HI. PURPOSE OF TESTIMONY 

2 QIO. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

3 A 10. In my testimony. I provide factual background regarding the nature ofthe parties' dispute 

4 and how it arose. On the rate issue, 1 explain the history leading to DP&L charging 

5 AT&T Ohio $45.00 for joint use, AT&T Ohio's reaction to those charges, and the 

6 resulting suspension. I also compare the joint use rate DP&L proposes to rates in AT&T 

7 Ohio's and DP&L's other joint use agreements. I also explain, in part, how DP&L's cost 

8 calculation is inconsistent with the FCC's methodology for determining pole costs. 

9 

10 On the issue of whether AT&T Ohio has been overcharged for pole rental, I explain that 

11 the Joint Use Agreement was amended in 1942 to require rent to be paid for the number 

12 of poles used in excess of one-half of the total joint use poles; however, DP&L has 

13 continued to charge AT&T Ohio for the difference between the number of poles DP&L 

14 owns and the number of poles AT&T Ohio owns (which is what the 1930 agreement 

15 provided prior to the 1942 Supplement). I also provide a calculation showing the amount 

16 AT&T Ohio has been overcharged for pole rental. 

17 

18 On the issue of licensing third party attachments, I explain that the joint use agreement 

19 gives A r&T Ohio the right to license and collect the associated revenues from third party 

20 communications attachments to DP&L poles; however, DP&L has been licensing those 

21 attachments (and. even further, has allowed those attachments to be placed in space 

22 allocated to AT&T Ohio under the Joint Use Agreement) and keeping the associated 

23 revenue. I provide a calculation showing the amount of AT&T Ohio's lost revenues. 

24 
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1 Regarding the termination clause and default provision ofthe Joint Use Agreement, I 

2 explain that those provision are unworkable, unjust, and against the public interest. They 

3 are also, in many respects, inconsistent with the termination and default provisions in 

4 other A f&T Ohio and DP&L joint use agreements. 

5 

6 Finally, on the pole ownership issue, I explain that the parties' percent of pole ownership 

7 should be based on the amount of space each uses on the poles. Here, AT&T Ohio uses 

8 an average of just over 1 foot of space on joint use poles and DP&L uses far in excess of 

9 4 feet. 

10 IV. DISCUSSION OF ISSUES 

11 A. APPLICABLE RATE FOR POLE ATTACHMENTS 

12 Q l l . HOW DID TIIE RATE DISPUTE COME ABOUT? 

13 A l l . Article XI ofthe Joint Agreement established an annual rate of $2.00 per pole, payable 

14 by each party. In other words, each party paid $2.00 for each pole to which it was 

15 attached. This provision was revised in a 1942 Supplemental Agreement to redefine the 

16 number of poles to which the rate applied and to require net billing. The $2.00 rate 

17 remained nominally unchanged, but the redefinition ofthe number of poles to which the 

18 rate applied reduced the effective rate by 50%. Specifically, the 1942 Supplemental 

19 Agreement provided that if one party owned more than one-half the poles, the other party 

20 would pay the rate of $2.00 for the number of poles in excess of one-half the number of 

21 joint poles. The $2.00 rate remained unchanged from 1930 until the Joint Agreement was 

22 revised in November 1995 to increase the rent to $3.50. 
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1 On or around November 12, 2004, DP&L notified AT&T Ohio of its desire to adjust the 

2 pole attachment rental rate pursuant to Article XIII. Although the rental rate was $2.00 

3 from 1930 until 1995, and $3.50 from 1995 to the present, DP&L sought to increase the 

4 nominal rate by 1186%, from $3.50 to $45.00 per year. (As alluded to above and 

5 dLscussed further below, DP&L has been applying the annual rate to more poles than the 

6 agreement allows. When that is taken into account, the proposed rate increase is 2471%.) 

7 Of course. AT&T Ohio did not agree to that rate increase. Over the course ofthe next 

8 year. A'f&T Ohio and DP&L engaged in a series of informal and formal communications 

9 in the hopes of reaching agreement on an adjusted rate, but those efforts were 

10 unsuccessful. 

11 Q12. WHAT DOES THE AGREEMENT PROVIDE WITH RESPECT TO RATE 
12 CHANGES? 

13 A 12. Article XIII ofthe Joint Agreement sets forth procedures for adjusting the pole 

14 attachment annual rental. It states: 

15 At the expiration of five (5) years from the date of this agreement, and at 

16 the end of every five (5) year period thereafter, the rental per pole per 
17 annum thereafter payable hereunder shall be subject to readjustment at the 
18 request of either party made in writing to the other not later than sixty (60) 
19 days before the end of any such five (5) year period. If within sixty (60) 
20 days after the receipt of such a request by either party from the other, the 
21 parties hereto shall fail to agree upon a readjustment of such rental, then 
22 the rental per pole per annum so to be paid shall be an amount equal to 
23 one-half of the then average total annual cost per pole of providing and 
24 maintaining the standard joint poles covered by this agreement. In case of 
25 a readjustment of rentals as herein provided, the new rentals shall be 
26 payable until again readjusted. 

27 The key to the parties' dispute about rental rate is the language requiring the rental rate to 

28 be set at "one-half of the then average total annual cost per pole of providing and 

29 maintaining the standard joint poles covered by this agreement." 
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1 Q13. HAVE THE PARTIES AGREED ON HOW TO CALCULATE "ONE-HALF OF 
2 THE THEN AVERAGE TOTAL ANNUAL COST PER POLE OF PROVIDING 
3 AND MAINTAINING THE STANDARD JOINT POLES COVERED" BY THE 
4 AGREEMENT? 

5 ALL No. The parties have not been able to agree on what formula should be used to calculate 

6 "one-half of the then average total annual cost per pole of providing and maintaining the 

7 standard joint poles covered by this agreement," much less what the result of that 

8 calculation should be. DP&L claims to have made its $45.00 calculation ofthe pole rate 

9 by applying the FCC's methodology set forth in its May 25, 2001 Consolidated Partial 

10 Order on Reconsideration,' and codified at 47 C.F.R. § 1.1409. The Joint Agreement 

1 1 docs not specify that the parties use the FCC's methodology; in fact, the FCC's 

12 methodology did not even exist when the parties executed the agreement in 1930. 

13 Moreover, in its Consolidated Partial Order on Reconsideration, the FCC explained that it 

14 was adopting pole attachment rate calculation formulas for cable attachers and non-ILEC 

15 telecom attachers - pole attachments by ILECs (such as AT&T Ohio) were explicitly 

16 exempted.̂  Thus, the first question for the Commission to resolve is whether pole costs 

17 should be calculated using the FCC's methodology, a variation ofthe FCC's 

18 methodology, or some other methodology. That issue is discussed in the testimony of 

19 Veronica Mahanger 

' Coiisolitlak'd Pariial Order on Reconsideration, In the Matter of Amendment of Commi.s.sion's Rules and Policies Governing 
Pole Attachments. In the Matter of Implementation of Section 7()3(e) ofthe Telecommunications Act of 1996. CS Docket Nos. 
97-98. 97-151. FCC 01-170 (rel. May 25. 2001) C-Consolidated Partial Order on Reconsideration""). 

' Con.solidaled Partial Order on Reconsideration. n.l2. 
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1 Q14. DID DP«&L BEGIN BILLING AT&T OHIO AT THE $45.00 RATE? 

2 A14. Yes. DP&L submitted bills to AT&T Ohio in the amount of $396,665.78^ for the period 

3 October 2. 2004 through September 30, 2005 ("2005 Invoice"), and in the amount of 

4 $690,660.00 for the period October 1, 2005 through September 30, 2006 ("2006 

5 Invoice"). AT&T Ohio sent payment to DP&L in the amount of $53,459.00 for the 2005 

6 Invoice and $26,859.00 for the 2006 Invoice, the amounts not in dispute at the time ofthe 

7 payments. DP&L did not cash AT&T Ohio's second check for $26,859.00. 

8 Q15. WHAT HAPPENED WHEN AT&T OHIO DID NOT PAY THE FULL AMOUNT 
9 OF THE INVOICES? 

10 A15. On December 6, 2006, DP&L notified AT&T Ohio of its intent to suspend AT&T Ohio's 

1 1 rights under the Joint Agreement to make new attachments because of AT&T Ohio's 

12 purported default ofthe Joint Agreement for its failure to pay the 2005 and 2006 invoices 

13 in full. See GS-4 (Suspension Notice). DP&L also suggested that, if it chose, it could 

14 require AT&T Ohio to remove its existing attachments. Respondent's Motion to Dismiss 

15 the Complaint and Request for Emergency Relief, filed Jan. 4, 2007 at n.4. Later in my 

16 testimony I will explain the effect that DP&L's suspension had on AT&T Ohio. 

17 Q16. HAS THE SUSPENSION BEEN LIFTED? 

18 A16. Yes. In response to DP&L's suspension, AT&T Ohio sought emergency relief from the 

19 Commission requesting that it temporarily and preliminarily enjoin DP&L from 

20 suspending AT&T Ohio's contractual right to attach to DP&L's poles. In a March 28, 

21 2007 Entry, the Commission denied AT&T Ohio's request for temporary and preliminary 

22 emergency relief The Commission stated that AT&T "has within its control the ability 

' I his amount was the result ofa blended rate. DP&L claims that the $45.00 rate became effective March 17. 2005. 
Ihcrefore. it charged A I & I Ohio the $3.50 rate for 5.5 months of this billing cycle and the $45.00 rate for the 
remaining 6.5 months. 
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1 to continue attaching to DP&L's poles by paying DP&L's charges subject to true-up 

2 pending Commission resolution of this complaint." Entry at p. 12. The Commission 

3 added that upon payment ofthe invoices, "DP&L shall permit AT&T Ohio to once again 

4 attach to its poles pursuant to the Joint Agreement." Id. Pursuant to the Commission's 

5 l:ntry, AT&T Ohio sent payment covering the remaining balance ofthe invoices, while 

6 still disputing the amounts billed (and now paid). AT&T Ohio's payment was received 

7 by DP&L on May 8, 2007. DP&L cashed AT&T Ohio's check and lifted the suspension. 

8 Q17. IS THE $45.00 RATE PROPOSED BY DP&L CONSISTENT WITH THE RATE 
9 PROVIDED FOR IN OTHER JOINT USE AGREEMENTS TO WHICH DP&L IS 

10 A PARTY? 

11 A17. No. 

12 Q18. PLEASE EXPLAIN. 

13 A1 8. According to DP&L's own witness, the highest rate DP&L is paid by any carrier for the 

14 use of joint poles is $7.20 and the lowest rate is $3.50. GS-5 (Confidential Dep) 

15 (Deposition of Georgene Dawson, July 18, 2007, at p. 121). 

16 

17 f his is consistent with my review of six joint use agreements DP&L has with other 

18 companies which were produced in discovery (relevant portions are attached hereto as 

19 GS-6.1 through 6.6 (Confidential) (DP&L Joint Use Agreements). Five of those 

20 agreements require that DP&L pay the other party $ 10.80 per pole per attachment and 

21 that the other party pay DP&L $7.20 per pole per attachment. See GS-6.1 - 6.5, §8.3. 

22 After the amount owed by each party is calculated (by multiplying the number of poles to 

23 which each is attached by the applicable rate, $10.80 for DP&L and $7.20 for the other 

24 party), those amounts are netted out so that only one party sends payment. The sixth 

25 agreement similarly requires DP&L to pay $10.80 and the other party to pay $7,20. GS-
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1 6.6, §8.3. However, it requires the deficient party (i.e., the party that owns less poles than 

2 it is required to under the agreement) to pay for the number of poles the party is deficient 

3 from its required percentage of ownership (in this case, the required percentage of 

4 ownership was 60% for DP&L and 40% for the other party). See GS-6.6, § 8.3. So, 

5 under the sixth agreement, even though the applicable rates are different, neither party 

6 pays unless it is below its required percentage. 

7 Q19. IS THE RATE PROPOSED BY DP&L CONSISTENT WITH THE RATE 
8 PROVIDED FOR IN OTHER JOINT USE AGREEMENTS TO WHICH AT&T 
9 OHIO IS A PARTY? 

10 A 19. No. A I &'l" Ohio's joint use agreements with other carriers have lower rates than the 

11 $45.00 proposed by DP&L here (in some instances as low as $2.00 per pole). Although 

12 none of AT&T Ohio's joint use agreements have a rate as high as $45.00, some have 

13 rates higher than the $3.50 rate provided for in the DP&L/AT&T Joint Use Agreement. 

14 Those higher rates are, in part, a result ofthe parties allocating specific percentages of 

15 pole ownership to the parties - in some instances, AT&T is required to own 35% ofthe 

16 joint use poles and the other party is required to own 65% ofthe poles. And if the parties 

17 meet their percent ownership requirements, no one is required to pay rent. (I discuss 

18 space and ownership allocation issues later in my testimony). 

19 

20 Under A'r&T Ohio's joint use agreements, for 2005, on average, AT&T Ohio paid 

21 $15.20 and the electric company paid $25.65; and for 2006, on average, AT&T Ohio paid 

22 $15.14 and the electric company paid $25.97. GS-7.6 (Confidential) (Rate Summary 

23 Spreadsheet). (GS-7.6 is a summary ofthe rates AT&T Ohio and electric companies paid 

24 in 2005 and 2006 under joint use agreements. The 2005 rates were produced in 

25 di-scovery; 1 have updated the document to contain 2006 data. While updating the 
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1 document, I realized that the averages for 2005 were wrong because the total was not 

2 divided by the correct number of agreements -~ it was divided by 24 instead of 25. Thus, 

3 the average rale for 2005 increased from the document produced in discovery.) 

4 Q20. PLEASE EXPLAIN AT&T OHIO'S JOINT USE AGREEMENTS IN MORE 
5 DETAIL. 

6 A20. A'f&r Ohio has several joint use agreements. GS-7.1 through 7.5d (Confidential). 

7 A f&f Ohio has a joint use agreement that covers thirteen electric companies. GS-7.1. 

8 Under that agreement, for year 2006, AT&T Ohio paid $18.52 and the electric companies 

9 paid $34.40 for the use of poles. GS-7.6. Although this rate is higher in comparison to 

10 the current rate in the AT&T/DP&L Joint Use Agreement, the higher rate is, in part, a 

1 1 result of an ownership allocation of 35% to AT&T Ohio and 65% to the electric 

12 companies. GS-7.1 (§ 16(b)). In addition, AT&T Ohio has joint use agreements with 

13 three other major investor owned electric companies in Ohio. Under the first agreement 

14 (which covers two affiliated electric companies), for year 2006, AT&T Ohio paid $40.59 

15 and $37.78 and the electric companies paid $54.92 and $51.12. GS-7.6. The pole 

16 ownership objective under this agreement is 42.5% for AT&T Ohio and 57.5% for the 

17 electrics. GS-7.2 (§ 12.03(a)). In the second agreement, for 2006, AT&T Ohio paid 

18 $17.77 and the electric company paid $19.30. GS-7.6. Those rates were based on the 

19 amount of space allocated to the parties under the agreement: 31.4% for AT&T Ohio and 

20 43.9% for the electric company. GS-7.3 (§ 9.40(c)). (This total does not equal 100% 

21 because the parties assume in their space allocation one additional attacher per pole.). 

22 Under this agreement, AT&T Ohio has the right to collect third party revenue from 

23 attachers in AT&T Ohio's allotted space on joint use poles. GS-7.3 (§8.10(d)(2)). Under 

24 the third agreement, AT&T and the electric pay $2.00 per pole, on a net billing basis. 
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1 GS-7.4 (§ 5(h)); GS-7.6. This agreement is similar to the DP&L/AT&T Ohio Joint Use 

2 Agreement in that it does not specify a percentage of ownership. AT&T Ohio is also in 

3 partnership with city electrics throughout Ohio. Some operate under the AT&T Ohio 

4 fariff and some have separate agreements. Under these agreements, the parties pay 

5 anywhere from $2.00 to $5.00 per pole, on a net billing basis. GS-7.5a (§10), 5b (§11(c) 

6 & 5c (§7.2); GS-7.6 Again, these agreements are similar to the DP&L/AT&T Ohio Joint 

7 Use Agreement in that they do not specify a percentage of ownership. Finally, there is 

8 one agreement negotiated with a city electric in 2004 where AT&T Ohio pays $13.96 and 

9 the city pays AT&T Ohio $27.92; these rates are to remain in effect for five years. GS-

10 7.6. Net billing applies to this agreement. Under this agreement, if AT&T Ohio owns 

11 33% of the joint use poles, it will not be required to make any payments under the 

12 agreement. Significantly, for the agreements that have percent ownership requirements, 

13 if the parties meet their percent ownership requirements, they are not required to make 

14 any payment for pole rent. 

15 Q21. DOES THE RATE PROPOSED BY DP&L COMPLY WITH THE FCC'S 
16 METHODOLOGY FOR CALCULATING POLE COSTS, AS DP&L 
17 CONTENDS? 

18 A21. No. As previously stated, the issue of whether the FCC's methodology is proper to use in 

19 calculating the pole rental rate here will be covered in the testimony of Veronica 

20 .Mahanger. And Timothy Zeldenrust provides a thorough analysis of DP&L's cost 

21 calculation, I will note, however, that DP&L's cost calculation is inconsistent with the 

22 l'CC"s methodology for calculating pole costs because, among other reasons, it fails to 

23 consider the space used by all parties on the poles and considers poles taller than 37.5 

24 feet. DP&L's cost calculation also violates the Joint Use Agreement, which requires the 
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1 cost calculation to consider only 35 and 40 foot poles. See GS-1 (Article XIII, § 10, 

2 Article I, § 10). 

3 Q22. PLEASE EXPLAIN. 

4 A22. Under the FCC's methodology, non-ILEC telecom attachers are required to pay for the 

5 portion ofthe pole that they use, plus a portion ofthe non-usable space, all divided by the 

number of attachers and then by pole height. The FCC's Telecom formula is as follows: 6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Space 

Occupied. 
X — 

Unusable Space 

3 No. of Attaching Entities. 

Pole Height 

The FCC set a rebuttal presumption that the pole height to use in this calculation is 37.5 

feet. This number represents the average between 35 feet poles and 40 feet poles - the 

size of poles needed by most attachers. DP&L's methodology, in contrast, considered 

poles taller than 37.5 feet. DP&L so admitted in its Response to Request to Admit No. 3 

of AT&T Ohio's Second Set of Data Requests and First Set of Requests to Admit. GS-8 

(Confidential) (Discovery). Including poles taller than 37.5 feet is a significant and 

inappropriate deviation from the FCC's methodology, and increases the amount of pole 

costs allocated to AT&T Ohio. AT&T Ohio and other attachers do not need or use poles 

ofthe height used in DP&L's calculation. Indeed, the space above the communications 

space is used solely for DP&L's purposes, and therefore should not be included in the 

cost calculation. 

'/(/,. '] '• tX. 56. n. 169; 47 C.P.R. § 1.1418. 
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1 In addition, for 37.5 foot poles, the FCC's telecom formula assumes 24 feet of non-usable 

2 space and 13.5 feet of usable space. Ofthe 24 feet of non-usable space, six feet is set in 

3 the ground and the next 18 feet is the above ground clearance requirement, as set forth in 

4 the NESC (National Electrical Safety Code), Part 2: Safety Rules for Overhead Lines 

5 fable 232-1. The FCC's formula provides that the cost ofthe non-usable space on a pole 

6 is to be allocated 1/3 to the owner (here DP&L) and 2/3 to all attaching parties, including 

7 the pole owner (again, DP&L).' The FCC set several rebuttal presumptions for the 

8 number of attachers based on the population ofthe area served.̂  DP&L's cost 

9 calculation, however, does not allocate any costs to other attachers - even though DP&L 

10 admittedly collects rent from other telecommunications companies. As a result, AT&T 

11 Ohio pays more toward the cost of poles than it should, and DP&L receives an additional 

12 subsidy in the form of rent from third parties. In order to consider third party attachers in 

13 the cost calculation, the parties would either have to use the FCC's rebuttable 

14 presumption by population or conduct a joint pole survey, which would identify all 

15 parties on the poles. 

16 B. NUMBER OF POLES TO WHICH THE RATE APPLIES 

17 Q23. WHAT DOES THE 1930 AGREEMENT STATE WITH RESPECT TO THE 
18 NUMBER OF POLES TO WHICH THE RENTAL RATE WILL APPLY? 

19 A23. Article XI ofthe Joint Agreement established a rate of $2.00 per pole payable by each 

20 party: "fhe Licensee shall pay to the Owner as rental for the use of each and every pole 

21 any portion of which is occupied by or reserved for the attachments ofthe Licensee, Two 

' Consolidated Partial Order on Reconsideration, ijli 55-59; 47 C.F.R. ij 1.1409(e)(2). § 1.1417(a) & (b). 

' Con.solidated Partial Order on Reconsideration. •;* 69-71; 47 C.I-.R. S 1,1417(c). 
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1 Dollars ($2.00) per pole per annum." In other words, each party paid the other for the 

2 number of poles to which it was attached. 

3 Q24. HAS THAT PROVISION BEEN AMENDED? 

4 A24. Yes. Article XI was revised in a 1942 Supplemental Agreement to redefine the number 

5 of poles to which the rate applied (the $2.00 rate remained unchanged) and to require net 

6 billing. Revised Article XI states: 

7 The use by one party ofthe other party's poles is in consideration ofthe 

8 use by such other party of an equal number of poles ofthe first-mentioned 
9 party. In the event that as of October 1 in any year either party owns more 

10 than one-half of the total number of joint poles, the other party shall pay to 
11 it a rental of two dollars ($2.00) per joint pole for such excess number of 
12 poles. 

13 Q25. WHAT IS THE EFFECT OF THIS CHANGED LANGUAGE? 

14 A25. The Supplemental Agreement makes two fundamental changes to the 1930 agreement. 

15 First, the parties agreed to use net billing, rather than each party submitting a check to the 

16 other for using poles. Second, the parties redefined the number of poles to which the rate 

17 applies so that, if one party owned more than one-half the poles, the other party would 

18 pay the rate of $2.00 for the number of poles in excess of one-half of the total joint poles. 

19 Q26. HAVE THE PARTIES FOLLOWED THE AMENDMENT? 

20 A26. Yes and no. It is my understanding that the parties have used net billing since they 

21 entered the 1942 Supplemental Agreement; however, they have not changed the way they 

22 calculate the number of poles to which the rate applies. DP&L has continued to bill 

23 A r&T Ohio for the difference between the number of poles DP&L owns and the number 

24 of poles AT&T Ohio owns, rather than the number in excess of one-half of the total joint 

25 poles. 
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1 Q27. HOW MUCH HAS AT&T OHIO BEEN OVERCHARGED? 

2 A27. As ofthe time the original Complaint was filed, AT&T Ohio had been overcharged a 

3 total of $287,544.25 since 1995. Since that time, AT&T Ohio has been overcharged an 

4 additional $26,859.00, for a total of $314,403.25, based on the $3.50 agree-to rate. (This 

5 does not include any overcharges resulting from AT&T Ohio paying the $45.00 rate 

6 rather than a more reasonable rate.) 

7 

8 Attachment GS-9 (Overpayment) shows how this amount was calculated. The first row 

9 ofthe sheet shows the rental period. Below that is the quantity of joint use poles which 

10 are owned by DP&L and also by AT&T Ohio. The rent paid was $3.50 per joint use 

11 pole. Lines 16, 17, and 1 8 show the amount DP&L charged and AT&T paid for the use 

12 of poles for each period. These amounts are based on charging AT&T Ohio for the 

13 difference between the number of poles DP&L owns and the number of poles AT&T 

14 Ohio owns. Below that are the calculations according to the Supplemental Agreement 

15 between DP&L and AT&T Ohio dated September 1942, which requires AT&T Ohio to 

16 pay for the number of poles in excess of one-half the total joint use poles. Line 23 shows 

17 the number of poles AT&T Ohio was short of one-half of the total joint use poles. Line 

18 24 multiplies that number by $3.50 to show the amount AT&T Ohio should have paid 

19 DP&L. Line 25 then shows the amount of AT&T Ohio's overpayment, a grand total of 

20 $314,403.25 over the last 12 years. 

21 Q28. HAD AT&T OHIO EVER COMPLAINED ABOUT THE OVERCHARGE PRIOR 
22 TO THE PRESENT DISPUTE? 

23 A28. Nol to my knowledge. 
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1 Q29. WHY NOT? 

2 A29. I believe it was an oversight. The rental rate was $2.00 from 1930 until 1995, and $3.50 

3 from 1995, until this dispute arose. With little money at issue. I suspect no one noticed 

4 that DP&L was overcharging AT&T Ohio. When DP&L attempted to change the rate to 

5 $45.00, a lot more money was at stake, and it came to light that DP&L had been charging 

6 AT&T Ohio in a manner that was inconsistent with the agreement. Responsibility over 

7 A'f&T's Ohio joint use agreements was assigned to me in March of 2004. I reviewed the 

8 DP&L contract and discovered that the Supplemental Agreement of 1942 revised the 

9 billing method to require net billing and to require payment for only the number of poles 

10 in excess of one-half the joint poles. 1 noticed by our payments made to DP&L that we 

11 had been over paying for quite awhile. I then brought this to the attention of Georgene 

i 2 Dawson from DP&L and explained we would revise the next invoice which I did. 

13 C. LICENSING THIRD PARTY TELECOMMUNICATIONS ATTACHERS 

14 Q30. WHAT IS THE PARTIES'DISPUTE HERE? 

15 A30. Contrary lo the Joint Use Agreement, DP&L has leased space on its poles to third party 

16 communications attachers and collected the associated revenue, without providing notice 

17 to AT&T Ohio and without compensating AT&T Ohio. 

18 Q31. WHAT DOES THE JOINT AGREEMENT PROVIDE WITH RESPECT TO 
19 THIRD PARTY ATTACHERS? 

20 A3 I. Article I ofthe December 1952 Operating Routine provides: 

21 Any space required for attachments of third parties, except those parties 
22 provided for in Paragraph 1.307, which are in the nature of Supply 
23 Circuits, shall be provided and licensed by and at the cost and expense of 
24 the Electric Company. Similarly, space for those attachments which are in 
25 the nature of Signal or Communication Circuits shall be provided and 
26 licen.sed by and at the cost and expense ofthe Telephone Company. 
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1 In short, this language states that AT&T Ohio is to license communications circuits and 

2 DP&L is lo license supply circuits, regardless of whose pole they are on. 

3 Q32. WHEN DID YOU FIRST BECOME AWARE THAT AT&T OHIO WAS 
4 SUPPOSED TO BE LICENSING THIRD PARTY TELECOMMUNICATIONS 
5 ATTACHMENTS ON DP&L POLES? 

6 A32. When DP&L approached AT&T Ohio with the $45 default rate, I reviewed the 

7 agreement closely and noticed that the language ofthe agreement provided that AT&T 

8 should be licensing Signal or Communication Circuits on DP&L's poles. I brought this 

9 up to Georgene Dawson who simply dismissed this because the parties had not practiced 

10 this in the past. 

1 I Q53. DID DP&L EVER NOTIFY AT&T OHIO THAT IT WAS LICENSING THIRD 
12 PARTY TELECOMMUNICATIONS ATTACHMENTS? 

13 A33. There was one instance years ago when AT&T was notified of a Time Warner build-out 

14 and its associated attachments to DP&L poles. At the time, the local office did not know 

15 that the joint use agreement required AT&T Ohio to license third party 

16 telecommunications attachments. AT&T Ohio had to perform make ready work to make 

17 room for Lime Warner on DP&L's poles, incurred the associated costs, and requested 

18 that DP&L pay for the make-ready work. DP&L refused. Since AT&T Ohio had no 

19 practice in place to collect the Make Ready fees, AT&T Ohio decided to absorb the costs 

20 it incurred to make room for Time Warner on DP&L poles. After this refusal from 

21 DP&L lo charge Time Warner on our behalf, DP&L stopped pulling the reason for the 

22 work on the work proposals to AT&T. As a result, AT&T generally has no way of 

23 knowing when DP&L is licensing third party communications attachers. 
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1 Q34. HAS DP&L MADE REPRESENTATIONS REGARDING THE NUMBER OF 
2 ATTACHMENTS TO JOINT USE POLES? 

3 .^34. In discussions with DP&L's representative, Georgene Dawson, she informed me that 

4 there were 1.5 attachments on average on each of DP&L's joint use poles. Since there 

5 are no other electric utilities in direct competition with DP&L that I am aware of, these 

6 attachments presumably are communications attachments. 

7 Q35. WHAT OTHER EVIDENCE SUPPORTS AT&T OHIO'S CLAIM THAT DP&L 
8 HAS LICENSED THIRD PARTY TELECOMMUNICATIONS ATTACHERS? 

9 A35. In addition lo Ms. Dawson's representation that DP&L has 1.5 attachers to its joint use 

10 poles, DP&L admitted in response lo discovery that il licenses third parly 

11 communications attachers. For example, in response lo Request lo Admit No. 5 of 

12 AT&T Ohio's Second Set of Data Requests and First Set of Requests to Admit, DP&L 

13 admitted that il collected revenue from third parly attachers (see GS-8); in response to 

14 Data Request I of AT&T Ohio's Second Set of Data Requests and First Set of Requests 

15 lo Admit, DP&L provided a spreadsheet (labeled DPL-04181) showing the number of 

16 attachments to its poles (see GS-8); and in response lo Data Request 3 of AT&T Ohio's 

17 Fourth Set of Data Requests, DP&L provided a spreadsheet showing the amount of 

18 money it received from third party attachers (excluding money collected for make-ready 

19 work) (-seeGS-IO (Confidential) (Discovery)). Again, I am nol aware of any other 

20 electric company in direct competition with DP&L, so it is safe lo assume that these are 

21 communications attachments. 

22 

23 Beyond violating the Joint Use Agreement's provision allowing AT&T Ohio lo license 

24 communications attachers, it appears that DP&L has further violated the contract by 

25 placing such attachers in AT&T Ohio's three feet of allocated space. As explained later 
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1 in my testimony, the Joint Agreement allocates AT&T Ohio three feet of space on every 

2 joint use pole. Historically, AT&T Ohio is generally the lowest attacher on poles. In 

3 order to meet the NESC ground clearance requirement of 15 feet 6 inches above streets 

4 and drives (accounting for cable sag and storm loadings, i.e.. ice), AT&T Ohio's 

5 communications attachments generally begin at 18 feet above ground al the pole, 

6 depending on their cable weight. Regardless, AT&T Ohio's attachment is the first 

7 communication attachment on the pole, and that attachment will be located al the lowest 

8 point on the pole that it can be while still meeting NESC ground clearance requirements. 

9 This means that AT&T Ohio's allocated space will generally begin at the point ofthe 

10 attachment and go three feet above that point (because, obviously, AT&T Ohio cannot 

11 use the space below the point of attachment due lo the ground clearance requirements). 

12 Generally, AT&T Ohio's allotted space will be no higher than 20 feet 11 inches (i.e.. the 

13 three feet from 18 feet to 20 feet, 11 inches). In its supplement lo AT&T Ohio's 4th Set 

14 of Data Requests, Nos. 5-6, DP&L provided information and pictures ofa random 

15 sampling of its poles, which show space allotted lo AT&T Ohio, DP&L, and attachers. 

16 This sampling shows that CATV companies and other communications companies are 

17 attaching within AT&T Ohio's three feet of space. In most instances, the CATV 

18 attachments are only one fool above the telecommunications attachment. See GS-11 

19 (Confidential) (DP&L Pole Usage Data). 

20 

21 For example, GS-1 1.1, line 28, shows that AT&T Ohio is at 16.42 feet, and lines 26 and 

22 27 show that there are third party attachments al 17.33 feet and 18.67 feet. GS-11.2, line 

23 27, shows that Af&f Ohio is at 19.42 feel and the CATV attacher is at 20.25 feet. GS-
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1 11.3, line 29, shows that AT&T Ohio is at 17 feet and three CATV companies are al 18 

2 feet. 18.5 feel, and 19.58 feet. GS-11.4, line 27, shows that AT&T Ohio is al 17.42 feet 

3 and the CA'I V company is al 18.42 feel. 

4 Q36. ARE THERE ANY REASONS WHY OTHER PARTIES SHOULD NOT BE 
5 ALLOWED TO OCCUPY SPACE WHICH HAS BEEN ALLOCATED TO AT&T 
6 OHIO? 

7 A36. Yes. First and foremost, lo the extent other carriers are permitted to occupy AT&T 

8 Ohio's allocated three feet of space on DP&L poles, il should be AT&T who licenses the 

9 attachment because the 1930 Joint Use Agreement stales that three feel is for AT&T 

10 Ohio's "exclusive" use. 

1 I 

12 Moreover, under the agreement, AT&T Ohio is required to pay a portion of DP&L's 

13 purported annual pole cost. If others are using AT&T Ohio's space, they should share in 

14 the costs. DP&L should nol be entitled lo collect twice or three times for the same space. 

15 DP&L wants to have its cake and eat il loo; it wants AT&T Ohio to pay for half of 

16 DP&I."s annual pole cost and then it wants lo collect additional revenue from third party 

17 attachers - thus further reducing the amount il pays for poles. Essentially, what DP&L is 

18 doing is the same as if a landlord rented you a 3 room apartment, and then, without 

19 regard to you, went ahead and rented 2 ofthe rooms to other people. 

20 Q37. HAS AT&T OHIO LICENSED THIRD PARTY ELECTRIC ATTACHERS TO 
21 AT&T OHIO POLES? 

22 A37. No. As of today, I am nol aware of any other electric company in direct competition with 

23 DP&L. If other Electric competitors begin to use AT&T Ohio poles for their circuits, 

24 A 1 &'f would refer them lo DP&L according to the terms ofthe current Joint Use 

25 Agreement. 
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1 Q38. WHY DO YOU THINK THIRD PARTY TELECOMMUNICATIONS 
2 ATTACHERS HAVE GONE TO DP&L INSTEAD OF AT&T OHIO TO MAKE 
3 THEIR ATTACHMENTS? 

4 A38. I do not know for sure, but 1 think that the attachers usually go to the electric cornpany 

5 because their experience is that the electric company typically owns more poles and so is 

6 the logical place to start. Attachers would have no reason to know about DP&L's and 

7 A I &r Ohio's agreement that AT&T Ohio license communications attachments to DP&L 

8 poles and that DP&L license electric attachments to AT&T Ohio poles. 

9 Q39. HOW HAS AT&T BEEN DAMAGED BY DP&L'S CONDUCT? 

10 A39. At the time AT&T Ohio filed its Complaint, AT&T Ohio calculated its lost revenues as 

11 being equal lo or exceeding $1,594,127.36. Of course, there has been additional lost 

12 revenue for subleases since that time, which AT&T calculates as being $146,097.06, for a 

13 new total of $1,740,224.42. These figures are based on DP&L's representation that there 

14 are 1.5 attachments lo its joint use poles. I took the number of attachments (1.5) 

15 multiplied by the number of DP&L poles to which AT&T is attached for each year 

16 multiplied by AT&T Ohio's tariff rate of $2.51. See GS-12 (3"* Party Rent). 

17 

18 While DP&L has indicated that il no longer believes there are 1.5 attachers lo its joint use 

19 poles, that claim is questionable given that the FCC's formula assumes 3 attachers for 

20 areas with a population under 50.000 and five attachers for areas (such as the Dayton 

21 area) with a population of50,000 or higher. 47 C.F.R. 1.1417(c). Based on the FCC's 

22 statements, DP&L's original representation that there are 1.5 attachers to its joint use 

23 poles seems conservative. The only way to determine how many attachers actually are 

24 on joint use poles is to perform a joint survey. 
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1 Q40. HOW DOES AT&T OHIO PROPOSE THAT THE COMMISSION RESOLVE 
2 THIS DISPUTE? 

3 .A40. I he Commission should find that DP&L licensed third parly communications 

4 attachments in violation ofthe Joint Use Agreement, and it should order that AT&T Ohio 

5 receive the revenue from those attachments. In addition, provided that space allocations 

6 and ownership ratios are adjusted to reflect current actual use, the Commission should 

7 order the parties to modify the Joint Use Agreement so that the pole owner is responsible 

8 for licensing all third party attachments and receives the associated revenue. The 

9 Commission should further order that the Joint Use Agreement be modified to provide 

10 that, in calculating pole costs, the parlies should lake into consideration the revenue 

11 received from third party attachers. 

12 D. TERMINATION CLAUSE 

13 Q41. WHAT DOES THE TERMINATION CLAUSE OF THE JOINT USE 
14 AGREEMENT STATE? 

15 A41. Ihe termination clause of Article XVIII provides; 

16 fhis agreement shall continue in full force and effect for five (5) years 
17 from date hereof, and thereafter until terminated as follows: either party 
18 may, by giving five (5) years previous notice in writing to the other party, 
19 and by removing within five (5) years from dale of said notice its 
20 attachments from the poles ofthe other party, terminate this agreement. 
21 Thereupon and after the expiration of said five (5) year period, such other 
22 party shall have no further rights hereunder with respect to the poles ofthe 
23 party so cancelling this agreement, and shall within the five (5) year 
24 period so provided for remove its attachments from the poles ofthe other 
25 party. In case of its failure to do so, the Owner ofthe poles in question 
26 may. at the expense and risk ofthe delinquent party and without incurring 
27 any liability, remove the delinquent party's attachments therefrom, and in 
28 the meantime, and until such removal, such other party shall continue and 
29 remain liable for all obligations hereunder with respect to its attachments 
30 remaining on the poles ofthe party so cancelling this agreement, for the 
31 rentals therefore, and for damages due to accidents, in the same manner 
32 and to the same extent as if this agreement had nol been terminated as 
33 aforesaid. 
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Upon the termination of this agreement, as herein provided, the rental 
charges for the then current year, payable hereunder by either party to the 

3 other and then unsettled, shall be adjusted to the respective dales ofthe 
4 removal ofthe attachments of each party from the poles ofthe other, as 
5 herein above provided, and the amount then payable by each party to the 
6 other party shall be paid within three (3) months after the date ofthe 
7 termination of this agreement and after receipt of proper bills therefore. 

8 Q42. EXPLAIN THE COMPONENTS OF THE TERMINATION CLAUSE THAT 
9 RAISE CONCERNS. 

10 A42. Ihe termination clause (I) requires 5 years notice to terminate and (2) requires each parly 

11 to remove existing attachments from the other party's poles before the end ofthe notice 

12 period. 

13 Q43. WHAT IS THE PRACTICAL EFFECT OF THE TERMINATION CLAUSE? 

14 A43. For all practical purposes, the clause makes it impossible for a party to terminate the 

15 agreement. 

16 Q44. PLEASE EXPLAIN. 

17 A44. The current agreement makes it impossible to terminate because it requires both 

18 companies to remove existing attachments from each other's poles. If AT&T Ohio were 

19 forced lo remove existing attachments, AT&T Ohio would have to either (a) set its own 

20 poles, which is costly, inefficient (in that it results in two sets of poles, DP&L's and 

21 AT&f Ohio's, at the same location) and time-consuming (insofaras il requires approval 

22 from local governmental entities prior to beginning construction); or (b) bury cable, 

23 which suffers from the same problems. Either way AT&T Ohio will nol be able lo fulfill 

24 service requests in a timely and efficient manner, if at all, and existing customers would 

25 be out of service until and unless AT&T Ohio were able to set is own poles or bury cable. 

26 
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1 Joint use promotes economies for both utilities by reducing the cost of deploying plant. 

2 Joint use therefore plays an important role in keeping the cost of service lo end-users 

3 down - which, in turn, keeps consumer rales down. If one party lo a joint use contract 

4 could require the other lo remove existing attachments, the impact on rates would be 

5 significant as the other carrier would incur significant costs lo set new poles or bury 

6 cable. 

7 Q45. HOW DID THIS PROVISION AFFECT AT&T OHIO IN THIS CASE? 

8 A45. AT& r Ohio considered terminating the Joint Use Agreement with DP&L because the 

9 parties could not agree on revisions to the 1930 Agreement, including rental payments; 

10 however, because ofthe advance notice required to terminate (5 years) and because 

11 AT&T Ohio might have been required lo remove its existing attachments pending the 

12 negotiation ofa new agreement, AT&T Ohio fell that it could nol terminate the 

13 agreement without grave consequences. DP&L was unwilling lo negotiate a new 

14 agreement and rental rale, and instead asserted that AT&T Ohio was in default and 

15 unilaterally set a rental rate of $45.00. Instead of implementing the termination clause or 

16 suspending DP&L's right to attach to any AT&T poles, AT&T was forced lo litigate the 

17 dispute. 

18 046. HOW DOES THE TERMINATION CLAUSE COMPARE WITH THOSE IN 
19 OTHER JOINT USE AGREEMENTS TO WHICH AT&T OHIO IS A PARTY? 

20 A46. The termination clauses of several other AT&T Joint Use Agreements allow for 

21 termination upon one year written notice. GS-7.2 (§ 21.01); GS-7.3 (§ 19.10). Those 

22 same agreements limit any new attachments, but grandfather existing attachments - in 

23 other words, existing attachments slay in place. Id. In agreements that currently are 

24 being negotiated, AT&T is proposing a Dispute Resolution process that allows for a 

M07335 6 3l-Aui,',-07 12 59 06127314 2 5 



1 chain of top management to try to resolve disputes before seeking any judicial and/or 

2 Commission intervention. 

3 Q47. HOW DOES THE TERMINATION CLAUSE COMPARE WITH THOSE IN 
4 OTHER JOINT USE AGREEMENTS TO WHICH DP&L IS A PARTY? 

5 A47. As previously noted. AT&T Ohio received from DP&L through discovery six joint use 

6 agreements to which DP&L is a party with other carriers (attached as GS-6.1 - GS-6.6). 

7 All six of those agreements allow for I year written notice of termination. SeeGS-6.1 -

8 6.6, § 19. One of those agreements appears to provide that existing facilities will remain 

9 in place notwithstanding the termination. See GS-6.6, § 19. The other five agreements 

10 arc silent on whether existing attachments remain in place. See GS-6.1 -6 .5 , § 19. 

11 Q48. HOW DOES AT&T OHIO PROPOSE THAT TIIE COMMISSION RESOLVE 
12 THIS DISPUTE? 

13 A48. fhe Commission should find that the termination clause of Article XVlll is unjust, 

14 unreasonable, and unlawful. It should order the parties to modify that provision so that it 

15 requires one year notice of termination, and allows existing attachments to remain in 

16 place while a new joint use agreement is negotiated. The termination clause should 

17 provide for a dispute resolution process that allows for a chain of top management to try 

18 to resolve disputes before seeking any Commission intervention. 

19 E. DEFAULT PROVISION 

20 Q49. WHAT DOES THE DEFAULT PROVISION OF THE JOINT USE AGREEMENT 
21 STATE? 

22 A49. Article XIV ofthe Joint Agreement, relating to procedures in the event of default by 

23 either party, provides: 

24 If either party shall make default in any of its obligations under this 

25 contract and such default continue thirty (30) days after notice thereof in 
26 writing from the other party, all rights to the party in default hereunder 
27 shall be suspended including its right to occupy jointly used poles, until 
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such default has been made good, and in addition and without affecting 
such suspensions, if the Owner shall fail to perform its obligations 
hereunder to properly maintain and to promptly renew joint poles after 

4 thirty days notice from the Licensee, the Licensee shall have the right to 
5 maintain such poles or to renew the same at the expense ofthe Owner and 
6 il shall be the duly ofthe Owner to immediately reimburse the Licensee 
7 for such expense upon the rendition of bills therefore. 

8 Q50. EXPLAIN THE COMPONENTS OF THE DEFAULT PROVISION THAT RAISE 
9 CONCERNS. 

10 A50. fhe default provision could be read lo allow one party lo bar new attachments by the 

11 other and to force that party to remove all existing attachments merely by unilaterally 

12 declaring that party to be in default ofthe contract, regardless of whether that party is, in 

13 facl. in default. For example, there is no provision requiring the parties lo maintain the 

14 status quo in the event there is a bona-fide dispute. In fact, there are no parameters 

15 whatsoever around the parties' ability to engage in self-help remedies - one could simply 

16 assert that the other is in default without any reasonable basis. 

17 Q5L WHAT IS THE PRACTICAL EFFECT OF THIS INTERPRETATION? 

18 A51. There are several problems with allowing one party to arbitrarily suspend the rights ofthe 

19 other party to attach or, even worse, to require the other party to remove its existing 

20 attachments. First, it puts the allegedly defaulting party in the impossible position of 

21 immediately setting duplicative poles or immediately burying all of its cable, both of 

22 which create problems. That, in turn, places customer service at risk. Moreover, even if 

23 il were possible lo immediately set new poles or bury cable, doing so would be 

24 economically inefficient, would place an added burden on the public rights of way, and 

25 would be contrary to the interests ofthe citizens of Ohio. The additional costs of adding 

26 more poles or burying cable would negatively affect consumers. 
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1 Q52. HOW DID DP&L APPLY THE DEFAULT PROVISION IN THIS CASE? 

2 A52. As I explained earlier in my testimony, the parties were operating for over 70 years under 

3 a contract that had a deficiency payment of $3.50 or less per excess pole. DP&L 

4 attempted to raise that rate to $45.00. When AT&T Ohio refused to pay the increased 

5 rate, DP&L treated AT&T Ohio as if it were in default - even though AT&T Ohio 

6 continued to pay the rate set forth in the agreement. At worst, AT&T Ohio's refusal to 

7 pay could be characterized as a bona-fide dispute; but it certainly was not a default ofthe 

8 agreement. Nevertheless, DP&L treated AT&T Ohio as if it were in default and 

9 suspended its right to make new attachments. DP&L also suggested that it had the right 

10 (although it did not exercise it) to require AT&T Ohio to remove all existing attachments. 

11 Respondent's Motion to Dismiss the Complaint and Request for Emergency Relief, filed 

12 Jan. 4, 2007 at n.4. 

13 Q53. WHAT EFFECT DID THAT HAVE ON AT&T OHIO? 

14 A53. DP&L's suspension of AT&T Ohio's rights under the Joint Use Agreement put a hold on 

15 all new construction already designed and sent to the field, not to mention future plans to 

16 build and provide our services. The suspension caused confusion by both AT&T and 

17 DP&L's field employees, contractors for both companies and administrative personnel. 

18 Q54. HOW DOES THE DEFAULT PROVISION IN THE DP&L/AT&T OHIO 
19 AGREEMENT COMPARE WITH THOSE IN OTHER JOINT USE 
20 AGREEMENTS TO WHICH AT&T OHIO IS A PARTY? 

21 A54. A r&T Ohio has some existing agreements that have harsh default provisions like the one 

22 in the DP&L/AT&T Ohio Joint Use Agreement, and AT&T Ohio hopes to revise those 

23 provisions. I lowever, AT&T Ohio is a party to several joint use agreements that have 

24 default provisions that allow existing attachments to remain in place. For example, under 

25 one agreement with an investor owned electric company, if a default continues for 30 
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1 days after notice, "'the party not in default may suspend the granting of any further joint 

2 use." If a default continues for 90 days, the party not in default can terminate the 

3 agreement only "as far as it concerns the further granting of joint use" and that party 

4 ".shall be under no further obligation to permit additions to, changes in, or upgrades to 

5 attachments ofthe defaulting party." The agreement, however, does not require the 

6 removal of existing attachments. GS-7.2 (§§ 15.01, 15.02, & 21.01). Another agreement 

7 with an investor owned electric company contains similar provisions. GS-7.3 (§§ 14.10, 

8 14.20, & 19.10). 

9 Q55. HOW DOES AT&T OHIO PROPOSE THAT THE COMMISSION RESOLVE 
10 THIS DISPUTE? 

11 A55. The Commission should find that the default provision of Article XIV is unjust, 

12 unreasonable, and unlawful. It should order the parties to modify the agreement so that a 

13 defaulting or allegedly defaulting party does not have to immediately remove existing 

14 attachment or be barred from placing new attachments. The default provision should 

15 provide for a dispute resolution process that allows for a chain of top management to try 

16 to resolve disputes before seeking any Commission intervention. 

17 F. POLE OWNERSHIP 

18 Q56. WHAT IS THE ISSUE HERE? 

19 A56. The parties disagree over what percentage ofthe total pole ownership each should have. 

20 It appears that DP&L's position is that the parties should each own 50%) ofthe poles. 

21 A'f&T Ohio disagrees and believes that pole ownership should be based on the amount of 

22 space each party uses on the pole. As explained in the testimony of Veronica Mahanger, 

23 it is AT& I Ohio's position that ownership should be 83% for DP&L and 17% for AT&T 

24 Ohio. 
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1 Q57. WHAT DOES THE JOINT AGREEMENT SAY ABOUT POLE OWNERSHIP? 

2 A57. fhe Joint Agreement requires the party owning fewer poles to pay the other for the 

3 number of poles it owns in excess of one-half of the joint poles, but it does not require the 

4 parlies to own a certain percentage of joint poles. Article X ofthe December 1952 

5 Operating Routine provides "methods of keeping the number of joint poles owned by 

6 each company within reasonable balance." The Agreement does not define "reasonable 

7 balance." However, it is logical to determine that balance based on the space used by the 

8 parties. 

9 Q58. HOW DOES THE JOINT AGREEMENT ALLOCATE SPACE ON POLES? 

10 A58. I he Joint Agreement expressly grants AT&T Ohio the exclusive use of an identified and 

1 1 identifiable 3 feet of space on every pole it shares with DP&L, and gives DP&L 4 feet of 

12 space. The Joint Agreement provides at Article I: 

13 STANDARD SPACE is the following described space on a joint pole for 

14 the exclusive use of each party respectively . . . (I) for the Electric 
15 Company, the uppermost four (4) feet; (2) for the Telephone Company, a 
16 space of three (3) feet at a sufficient distance below the space ofthe 
17 Electric Company . . . 

18 RESERVED, As applied to space on a pole, means that such space is 
19 occupied space provided and maintained by the Owner either for its own 
20 exclusive use, or expressly for the Licensee's exclusive use at the 
2! Licensee's request. 

22 Q59. DO AT&T OHIO AND DP&L USE ALL OF THE SPACE THEY ARE 
23 ALLOCATED ON JOINT USE POLES? 

24 A59. AT&T uses less than 3 feet of space and DP&L uses more than 4 feet of space on joint 

25 use poles. Specifically, AT&T recently participated in a joint use survey with a major 

26 investor owned electric company. Osmose Engineering performed the survey and it was 

27 completed in 2007. Fhe results ofthe survey show that AT&T uses an average of just 

28 over one foot of space on joint use poles. GS-13 (Confidential) (AT&T Ohio Pole 
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1 Space). The summary sheet tab of Attachment GS-13 shows the weighted average ofthe 

2 space that AT&T is using on the electric company poles. The remaining tabs are back up 

3 data for the summary sheets; they contain data on wire centers in the territory. The first 

4 and second columns of those tabs show the number of cables AT&T has on poles. For 

5 example, in the first tab, AT&T has 5 cables on 2 poles and 4 cables on 45 poles. The 

6 third and fourth column show the amount of space used by the cables. The last column is 

7 the weighed average of total space used divided by the quantity of total poles. This 

8 shows that AT&T Ohio uses an average of just over 1 foot of space on poles. 

9 

10 DP&L. on the other hand, uses more than 4 feet of space and, in some instances, nearly 

11 10 feet of space. For example, GS-11.1 - 11.3 (Confidential) (DP&L Pole Usage Data) 

12 is part ofa random sampling of DP&L poles that DP&L produced in discovery. GS-11.1, 

13 lines 14-17, show that DP&L occupies from 23.75 feet to 34 feet on the pole- i.e., over 

14 10 feet of space. GS-11.2, lines 14-18, show that DP&L occupies from 24.58 feet to 34 

15 feet on the pole. GS-11.3, lines 14-17, show that DP&L occupies from 21.92 feet to 34 

16 feet. 

17 

18 In addition, DPL's supplement to AT&T Ohio's 4th Set of Data Requests, Nos. 5-6, 

19 contains DP&L's standards for construction. These documents show spacing 

20 requirements for different combinations of DP&L's facilities. They show DP&L's 

21 engineering standards require over 4 feet of space on poles. See GS-14.1 through 14.4 

22 (Confidential) (Construction Standards). See also GS-6.1 - 6.6, §4.5 (DP&L joint use 

23 agreements showing that DP&L has 5 feet of allotted space on joint use poles). 
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1 Q60. HOW IS SPACE ALLOCATED IN DP&L'S JOINT USE AGREEMENTS WITH 
2 OTHER CARRIERS? 

3 A60. In the six joint use agreements between DP&L and other parties, DP&L is allocated 5 

4 feet of space and the other party is allocated 2 feet of space. See GS-6.1 - 6.6, §4.5. 

5 Q61. HOW IS SPACE ALLOCATED IN AT&T'S JOINT USE AGREEMENTS WITH 
6 OTHER CARRIERS? 

7 A61. In one ofthe agreements with an investor owned electric company, AT&T Ohio has three 

8 feet of space allotted to it and the electric has eight feet of space allotted to it. GS-7.3 

9 (§1.30(a)). Also in this agreement, AT&T Ohio has been permitted to license and collect 

10 revenue from third parties attaching in AT&T Ohio's allotted space. Another agreement 

1 1 with a major investor owned electric company allocates three feet of space to AT&T 

12 Ohio and eight to nine feet of space to the electric. GS-7.2 (§2.02(a) & (b)). In this 

13 agreement, if the electric company leases to a third party space that is allocated to AT&T 

14 Ohio, and AT&T Ohio later needs that space, the electric company is required to provide 

15 the space at no expense to AT&T. In the agreement AT&T Ohio has with thirteen 

16 electrics, neither AT&T Ohio nor the electric companies have exclusive use of space, but 

17 the division of ownership is 35% for AT&T Ohio and 65% for the electric companies. 

18 GS-7.1 (§ 16(b)) 

19 Q62. WHAT IS A REASONABLE BALANCE OF OWNERSHIP? 

20 A62. As previously stated, a reasonable balance of ownership should be determined based on 

21 space used by the parties. Under the Joint Use Agreement, DP&L is allotted 4 feet of 

22 space and AT&T Ohio is allotted 3 feet, which standing alone suggests that the 

23 percentage of ownership should be no greater than 42.9% for AT&T Ohio and 57.1 % for 

24 DP&L. I hen. when one considers that AT&T Ohio uses much less than 3 feet of space 

25 (A f& f uses an average of just over I foot of space) and that DP&L uses much more than 
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1 4 feet of space (as explained above) (streetlights are in the safety space), the percentage 

2 of ownership should be much less than 42.9% for AT&T Ohio and much more than 

3 57.1 % for DP&L. Veronica Mahanger testifies in more detail on this issue. 

4 Q63. WHAT OWNERSHIP DIVISION HAS DP&L AGREED TO WITH OTHER 
5 CARRIERS? 

6 A63. 1 he six joint use agreements between DP&L and other parties provide for an ownership 

7 division of 60% to DP&L and 40% to the other party. See GS-6.1 - 6.6, § 5.1. As 

8 compared to DP&L's proposal that the division of ownership should be 50/50, its 

9 agreements with other carriers more accurately reflect the amount of space used by the 

10 parties and costs caused by each party. However, based on current usage, a 60-40 split is 

11 still too favorable to the electric company. 

12 Q64. WHAT OWNERSHIP DIVISION HAS AT&T OHIO AGREED TO WITH 
13 OTHER CARRIERS? 

14 A64. As previously explained, pursuant to the joint use agreement AT&T entered with thirteen 

15 electric companies, the division of ownership is 35% to AT&T Ohio and 65% to the 

16 electric companies. GS-7.1 (§ 16(b)). And the ownership objective of another agreement 

17 is 42.5% to AT&T Ohio and 57.5% to the electnc company. GS-7.2 (§ 12.03(a)). 

18 Q65. DOES THE FCC FORMULA FOR CALCULATING POLE COSTS CONSIDER 
19 TIIE SPACE USED BY THE PARTIES ATTACHED TO THE POLE? 

20 A65. Yes. As previously explained, under the FCC's methodology, non-ILEC telecom 

21 attachers are required to pay for the portion ofthe pole that they use, plus a portion ofthe 

22 non-usable space, all divided by pole height. The FCC set a rebuttal presumption that the 

23 pole height to use in this calculation is 37.5 feet,'' and assumes 24 feet of non-usable 

24 space and 13.5 feet of usable space. If the parties are going to follow the FCC formula, a 

' W . T«; 48. 56. n . l 69 ; 47 C.F.R. jj I . I 4 I 8 . 
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1 joint pole survey should be completed which would identify all parties on the pole and 

2 the amount of space they use on the poles. The results ofthe survey could be used to 

3 determine the accurate division of ownership. For example, if the survey shows that 

4 DP&L uses 60% ofthe usable space and AT&T Ohio uses 30% ofthe usable space and 

5 third party attachers use 10% ofthe usable space, ownership should be allocated 66.7% to 

6 DP&L (60 divided by 90) and 33.3% to AT&T Ohio (30 divided by 90). In this way, 

7 third party attachers would be taken into consideration, but "ownership" would not be 

8 allocated to them. 

9 066. WHAT IS THE CURRENT DIVISION OF POLE OWNERSHIP? 

10 A66. A'f&T Ohio owns 23,456 poles by last invoice, approximately 38%, and DP&L owns 

11 38,804 poles, approximately 62%. 

12 Q67. WHAT ARE SOME OF THE REASONS FOR THIS DIVISION? 

13 A67. First and foremost, historically, 1 do not believe there has been a dispute over whether the 

14 existing 38%/62% ownership split was a "reasonable balance." The parties have been 

15 around those amounts for some time and DP&L has never complained until now. 

16 Moreover, AT&T Ohio has lost many assets during emergency conditions. During the 

17 last five years that I have been a Joint Use Manager, 1 have found that due to the electric 

18 companies' time frames for getting electricity back on, they do not notify or wait for 

19 AT&T Ohio to replace its poles. At times, the electric company personnel in the field 

20 replace a pole not knowing who the owner is and they assume that DP&L owns the pole, 

21 they then place DP&L's ownership tag on it and AT&T Ohio loses an asset. In addition, 

22 electric service is generally needed first in new build areas; so the electric companies tend 

23 to set new poles in those areas. 
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1 V. CONCLUSION 

2 Q68. DOES THIS CONCLUDE YOUR DIRECT TESTIMONY? 

3 A68. Yes. 
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* * *• 
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Page 121 

1 the different costs and expenses were in 1995. 

2 Q. (Nodding head up and down.) 

3 A. I would only be guessing that they 

4 would be consistent with what we have in 2006, 

5 2005. There are a lot of things that can affect 

6 those, and I don't know what those numbers were 

7 at that point. So I would really be guessing. 

8 Q. Okay. What is the highest rate that 

9 Dayton Power & Light is currently charging a 

10 telephone company for annual pole rental? 

11 A. I believe it is $7.20. 

12 Q. And do you know what the lowest 

13 annual rental rate that DP&L is charging a 

14 telephone company for pole rental? 

15 A. $3.50. 

16 Q. Is Dayton Power & Light involved in 

17 any other proceedings, either in state or federal 

18 court, or before a utility commission, regarding 

19 the annual pole rental rate between it and 

20 telephone companies? 

21 A. I think we have a stay on a court in 

22 Montgomery County. 

23 Q. In this matter? 

24 A. In this matter. That's all I know 

25 of. 
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JOINT USE POLE AGREEMENT 

between 

THE DAYTON POWER AND LIGHT COMPANY 

and 

THIS AGREEMENT, made and entered into as of this 

1st day of January, 1970, by and between THE DAYTON POWER 

AND LIGHT COMPANY, a corporation organized and existing 

under the law of the State of Ohio, hereinafter sometimes 

called the "Electric Company", and 

a corporation organized and existing imder the law of 

the State of Ohio, hereinafter sometimes called the "Telephone 

Company". 

W _ I T N E S _ ^ E T H : 

WHEREAS, the Electric Company and the Telephone 

Company desire to establish joint use of their respective 

poles when and where joint use shall be of mutual advantage; 

and 

WHEREAS, the conditions determining the necessity 

or desirability of joint use depend upon the service require­

ments to be met by both parties, including considerations of 
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safety and economy, and each of them should be the judge of 

what the character of its circuits should be to meet its own 

service requirements and as to whether or not these service 

requirements can be properly met by the joint use of poles. 

NOW, THEREFORE, in consideration of the premises 

and the mutual covenants herein contained., the parties 

hereto, for themselves, their successors and assigns, do 

hereby covenant and agree as follows: 

1. OPERATING ROUTINE 

1.1 An operating routine shall be jointly prepared 

by the parties hereto, and shall be approved respectively by 

the Chief Engineers of the parties hereto. This routine 

shall be based on this Joint Use Pole Agreement and shall 

give the detailed methods and procedures which will be followed 

in establishing, maintaining and discontinuing the joint use 

of poles. In case of any ambiguity or conflict between the 

provisions of this Agreement, and those of the "Operating 

Routine" the provisions of this Agreement shall be controlling. 

Said Operating Routine may be changed at any time upon the 

approval of the Chief Engineer, or his designee, of each of 

the parties hereto, provided such changes do not conflict with 

the terms of this Joint Use Pole Agreement. 
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2. SCOPE OF AGREEMENT 

2.1 This Agreement defines the rights and obli­

gations of the parties hereto arising out of the arrangements 

between them governing the joint use of poles. 

2.2 This Agreement shall be in effect in all of 

the territory in the State of Ohio in which both of the 

parties to this Agreement now or may hereafter operate, and 

shall cover all poles of each of the parties now existing or 

hereafter erected or acquired in the above territory when 

such poles are brought hereunder in accordance with the 

procedure hereinafter provided. 

2.3 If either party acquires by purchase, merger, 

consolidation or otherwise, another company conducting a busi­

ness of the same character as that of such party in the terri­

tory where each of the parties operate, any contracts and 

agreements with the acquired company, covering the joint use 

of poles, shall be cancelled so that all such poles in the 

newly acquired territory shall be brought under and be governed 

by the terms and provisions of this Agreement, effective as 

of the date of acquisition. 
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2,4 Each party reserves the right to exclude 

from joint use (1) poles which, in the owner's judgment, 

are necessary for its own sole use; and (2) poles which 

carry, or are intended by the ô vner to carry, circuits of 

such character that in the owner's judgment the proper 

rendering of its service now or in the future makes joint 

use of such poles tmdesirable. 

3. SPECIFICATIONS 

3.1 The joint use of poles covered by this Agree­

ment, except where specifically exempted herein, shall be in 

confonnity with the specifications set forth in the Operating 

Routine. 

^- EXPLANATION OF TERMS 

4.1 For the purpose of this Agreement, certain 

terms when used herein shall have the following meaning: 

4.2 "JOINT USE" is the simultaneous use of any 

pole for the attachments of both parties, in conformity with 

the specifications referred to in Section 3. 

4.3 "JOINT POLE" is a pole occupied simultaneously 

by the attachments of both parties or upon which space is 

provided under this Agreement for the attachments of both 

parties, whether or not such space is actually occupied by 

attachments. 
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4.4 "STANDARD JOINT POLE" is a wood pole of 

minimum height which will provide sufficient space and be of 

adequate strength for the attachments used by the respective 

parties as specified in Sections 4.5 to 4.5.3 and as provided 

in Section 3, Specifications. Normally, a standard joint 

pole under this Agreement shall be a 35' class 5 pole. 

4.5 "STANDARD SPACE" is the following described 

space on a standard joint pole for the exclusive use of each 

party hereto, respectively: 

4.5.1 For the Electric Company: the uppermost 

5 feet. 

4.5.2 For the Telephone Company: a space of 

2 feet, at sufficient distance below the space of the Electric 

Company to provide at all times the neutral space required by 

the specifications referred to in Section 3. 

4.5.3 In certain instances, as set forth in the 

specifications referred to in Section 3, either party may 

occupy the standard space of the other party. 

4.5.4 The standard spaces referred to in Sections 

4.5 to 4.5.2, inclusive, shall be at the heights above ground, 

tracks, or buildings described in the specifications referred 

to in Section 3. 
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4.5.5 The space below the Telephone Company's 

space may be used where mutually agreed upon for such attach­

ments of either party that do not conflict with the specifi­

cations referred to in Section 3, and providing that this 

does not make necessary increasing the height of the pole. 

4.5.6 The distribution of space on a pole other 

than a standard pole, as defined in Section 4.4 hereof, 

shall be governed by the provisions of that section of the 

Operating Routine relating to "Excess Height". 

4.6 "ATTACHMENTS" are any material or apparatus 

now or hereafter attached to a joint pole by the parties 

hereto. 

4.7 "SERVICE DROP" is that span of the service 

used exclusively to serve a customer's or subscriber's 

dwelling or commercial establishment, 

4.8 "TRANSFERRING" is the moving of attachments 

from one pole to another. 

4.9 "REARRANGING" is the moving, relocating or 

otherwise reconstructing of attachments on a joint pole. 

4.10 "LICENSOR" is the party owning a pole at the 

time such pole is brought under the terms of this Agreement. 

-6-



GS-6.1 (Confidential) 

4.11 "LICENSEE" is the party having the right 

under this Agreement to make attachments to the Licensor's 

pole, 

4.12 "RESERVED SPACE" as applied to space on a 

pole is that unoccupied space provided and maintained by the 

Licensor, either for its own use, or expressly for the 

Licensee's use at the Licensee's request. 

4.13 "INTERMEDIATE POLE" is an additional joint 

pole required to be placed in a pole line for the purpose 

of primarily supporting the attachments of one of the parties. 

5. ALLOCATION OF OWNERSHIP 
OF JOINTLY USED POLES 

5.1 The objective percentage of ownership of the 

total number of poles jointly used or reserved for joint 

use by the parties hereto is 60% for the Electric Company 

and 40% for the Telephone Company. 

5.2 In order to effectuate the joint use of poles 

in the manner proposed by this Agreement, whenever it is 

determined that jointly used poles exist as a result of 

purchase, merger, consolidation or otherwise with other com­

panies, a check shall be made of these poles in order to 

determine their height, condition and ownership. 
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5.3 If it is determined under paragraph 5.2 that 

ownership in the poles involved should be allocated between 

the parties hereto to accomplish the intent of the parties, 

hereto as expressed in paragraph 5,1 , each party will sell 

to the other party all of its right, title and interest in 

the poles allocated to such other party, free and clear from 

all encumbrances whatsoever. 

5.4 The price to be paid by each party to the 

other for the poles allocated to it, as hereinabove provided, 

shall be determined in the manner to be set forth in the Operat­

ing Routine, it being understood that in the determination of 

such price the principles pertaining to future construction 

set forth in paragraphs 8.1 and 8.1.1 of Section 8 hereof 

shall be followed, 

5.5 After such allocation and mutual transfer of 

ownership such poles shall be brought under this Agreement 

in the manner prescribed in Section 6. 

6. ESTABLISHING JOINT USE OF EXISTING POLES 

6.1 Whenever either'party desires to place any 

attachments or reserve space on any pole of the other for 

any attachments requiring space thereon which is not then 

specifically reserved hereunder for its use, such party 
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shall make written proposal therefor in accordance with 

the Operating Routine. The proposal when accepted in 

writing, which acceptance shall not be unreasonably with­

held, by the other party shall constitute a permit to use 

jointly the pole or poles covered thereby. The Licensor 

shall promptly make any re-arrangements of attachments or 

pole replacements necessary for the contemplated joint 

use in accordance with the Operating Routine and any costs 

incurred in connection therewith shall be borne as provided 

in Section 8. 

7. ESTABLISHING JOINT USE OF NEW POLES 

7,1 Each party shall keep the other party informed 

in writing as to plans for the construction of new pole lines 

or the reconstruction of existing pole lines which may be 

used jointly and subject to Section 2.4 hereof, shall offer 

the other party the joint use of such new poles. If the 

other party desires joint use of such poles, it shall make 

written proposal therefor as provided in the Operating 

Routine. The proposal when accepted in writing by the 

other party shall constitute a permit to use jointly the 

poles covered thereby. Both parties shall promptly proceed 

in accordance with the Operating Routine and any costs 
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incurred in connection with establishing joint use of such 

poles shall be borne as provided in Section 8. 

7.2 In order to promote the sole ownership by each 

party of its objective share of jointly used poles, the new 

poles may, if mutually agreed, be erected and/or owned by 

the party then owning less than its objective share of jointly 

used poles under this Agreement, subject to Section 2.4, provided, 

however, the parties shall endeavor to avoid mixed ownership 

of poles in any given pole line. 

6. PAYMENTS AND COSTS 

8.1 A standard joint pole shall be erected at 

the sole expense of the Licensor. Where a pole other than 

standard is required due solely to the Licensor's require­

ments, such pole shall be erected at the sole expense of the 

Licensor. 

8.1.1 Where a pole other than standard is re­

quired solely for the benefit of the Licensee, the Licensee 

shall reimburse the Licensor for the excess cost, if any, 

of such pole over the cost of a standard pole. 

8.2 If the Licensor suffers a loss of remaining 

pole life due to prematurely replacing e.xisting poles with 

poles suitable for joint use at the Licensee's request, 

-10-



GS-6.1 (Confidential) 

j l j ; \ \ : ^ 1 

the Licensor shall be reimbursed for such loss in the manner 

set forth in the Operating Routine. 

8.3 On each anniversary date of this Agreement, 

the parties shall determine the total number of poles then 

in joint use, and the number of such poles owned by each 

party. For each Electric Company pole containing Telephone 

Company attachments, the Telephone Company shall be charged 

by the Electric Company a rental of $7.20 per pole per year. 

For each Telephone Company pole containing Electric Company 

attachments, the Electric Company shall be charged by the 

Telephone Company a rental of $10.80 per pole per year. 

The agreed rental "rates shall then be applied to the number 

of joint use poles owned by each party. The party entitled 

to receive the greater rental sum shall be paid by the 

other the net amount due it provided in 8.4 below. 

The rental charges are based on a mutually agreed 

annual charge for a standard 35 foot, class 5 pole and com­

puted at 40% of such charge for the Telephone Company and 

60% of such charge for the Electric Company. The aimual 

charge shall remain in effect until changed as provided in 

Section 18 hereof. 
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8.4 Any payments or costs due either party from 

the other shall be paid within sixty days after bills there­

for have been rendered. 

9. MAINTENANCE OF POLES AND ATTACHMENTS 

9.1 The Licensor shall, at its own expense, main­

tain and repair its joint use poles at all times in a safe 

and serviceable condition and in accordance with the Specifica­

tions referred to in Section 3 and shall replace or relocate, 

if and when required, any of its joint use poles with equiva­

lent poles, in accordance with the provisions of Section 8. 

9.2 Each party hereto shall at its own expense 

at all times maintain its attachments on the joint poles 

in accordance with the specifications referred to in Section 

3 and shall keep them in safe condition and in thorough and 

complete repair. 

9.3 Each party agrees to exercise care in the use 

of any joint poles, and satisfy itself of their safe condition 

before performing any work thereon. 

9.4 Any existing joint use construction or any 

joint use con.s truction covered by previous agreements and 

brought under this Agreement in accordance with Section 2.3 
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and Section 17 which does not conform to the specifications 

of this Agreement shall be brought into conformity there­

with as follows : 

9.4.1 Both parties hereto shall exercise due 

diligence in bringing into conformity with Section 3, as 

occasion may arise, any existing joint use construction. 

9.4.2 When any of the existing joint use constmc­

tion of either party is generally reconstructed or any 

changes are made in the arrangement or characteristics of 

their circuits or attachments, the new or changed parts 

shall be brought into conformity with Section 3. 

9.4.3 When such existing joint use construction 

shall have been brought into conformity with said specifica­

tions, it shall at all times tiiereafter be maintained as pro­

vided in Sections 9.1 and 9.2 The cost of bringing such 

existing joint use construction into conformity with said 

specifications shall be borne by the parties hereto in the 

manner specified in this Section and in Section 8. 

10. RIGHT OF WAY, GUYS, "TREE TRIMMING, ETC. 

10.I Each party shall be responsible for securing 

its own necessary rights of way, anchor privileges, tree 

trimming and removal rights, and guying privileges from 

-13-
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property owners or from municipal, state or governmental 

authorities. It is understood, however, that the parties 

hereto shall cooperate in obtaining any right of way neces­

sary to be used for any jointly used pole or anchor. Each 

party shall perform at its own expense the necessary tree 

trimming to properly clear its own attachments. If any 

tree removal is beneficial to each of the parties hereto, 

the cost of such removal shall be shared by the parties. 

10.2 No guarantee, oral or otherwise, is given 

by the Licensor to the Licensee of permission from property 

owners, municipalities, or others, for the joint use of its 

poles and/or right of way by the Licensee for the placing 

thereon of the Licensee's attachments or to trim or remove 

any trees. If objection is made thereto and the Licensee 

is unable to adjust the matter satisfactorily within a 

reasonable time, the Licensor may at any time xipon ninety 

(90) days notice in writing to the Licensee require the Licensee 

to remove its attachments from the poles involved and the 

Licensee shall, within ninety (90) days after receipt of such 

notice, remove its attachments, and/or the anchors, guys, 

stubs, or brace poles at its own expense. Should the Licensee 
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fail to so remove its attachments and/or the anchors, 

guys or brace pole within said time, the Licensor may 

remove them at the Licensee's expense without any liability 

whatever for such removal or the manner of making it, for 

which expense the Licensee shall reimburse the Licensor 

on demand. 

10.3 Unless otherwise specifically agreed to in 

a particular case, all guys, anchors and brace poles shall 

be placed by and at the e.xpense of the party whose attachments 

make such work necessary, and such guys, anchors and brace 

poles shall remain and be maintained as the sole property 

of the party placing them. 

10.4 All ground bracing required by the Licensee 

shall be installed and maintained by the Licensor at Licensee's 

cost and expense. If the ground bracing is required by each 

of the parties hereto, the cost and expense of installing 

and maintaining such bracing shall be shared by the parties. 

11. PROCEDURE WHEN CHARACTER 
OF CIRCUITS IS CHANGED 

11.1 When either party desires to change the char­

acter of its circuits on jointly used poles, which will 
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necessitate changes in the poles or attachments thereto 

to comply with the specifications referred to in Section 

3, or which in the opinion of either party might affect 

the safety or operation of the other party's facilities, 

the party desiring to change the character of its circuits 

shall give sixty (60) days notice in writing to the other 

party of such contemplated change (shorter notice, includ­

ing oral notice, subsequently confirmed in writing, may be 

given in cases of emergency). In the event that the other 

party agrees in writing to continued joint use notwithstand­

ing such changed character of the circuits, then joint use 

of such poles shall be continued with svich changes as may 

be agreed upon in the light of the character of circuits 

involved, including any changes in construction which may be 

required to meet the specifications referred to in Section 

3. The division of expense of any such necessary changes 

in construction shall be as mutually agreed upon. 

11.2 In the event, however, that the other party 

fails within thirty (30) days from receipt of such notice 

to agree in writing to continue the joint use of such poles 

with such changed character of the circuits, then both parties 
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shall cooperate in accordance with the following plan: 

11.2.1 The parties hereto shall determine and 

agree upon the most practical and economical method of 

effectively providing for separate lines, either overhead 

or underground, and the party whose circuits are to be moved 

shall promptly carry out the necessary work. 

11.2.2 The net expense involved in reestablishing 

such circuits in the new locations as are necessary to furnish 

the same or equivalent facilities (which existed in the joint 

use at the time such change was decided upon) for the party 

which is to vacate the joint pole line, shall be equitably 

apportioned between the parties hereto. The cost of plant 

betterments shall not be Included in said net expense, but 

due consideration shall be given - among other items - to the 

cost of the new pole line and attachments, cost of new right 

of way, cost of removing old attachments and placing them in 

the new locations, salvage adjustments, and vacating party's 

ownership interest, if any, in the original joint use poles. 

11.2.3 The ownership of any new pole line, or under­

ground facilities, constructed in accordance with Sections 11.2 

- 11.2.2, inclusive, in a new location shall, unless otherwise 
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agreed upon by the parties hereto, be vested in the party 

for whose use it is constructed. The ownership of the old 

line, when vacated by the owner in accordance with the fore­

going procedure, shall be transferred to and vested in the 

party continuing to use said line. 

11.3 In the event the parties hereto cannot agree 

as to which party is to move its circuits or upon the division 

of costs to be incurred, then the separation of the lines 

shall be made as specified below. 

11.3.1 On any poles which are jointly used and are 

the property of the Telephone Company, the Electric Company 

shall remove its attachments at its sole cost and expense. 

11.3.2 On any poles which are jointly used and 

are the property of the Electric Company, the Telephone Company 

shall remove its attachments at its sole cost and expense. 

12. ABANDONMENT OF JOINTLY USED POLES 

12.1 If the Licensor desires a t any time to 

abandon any jointly used pole, it shall'give the Licensee 

notice in writing to that effect at least thirty (30) days 

prior to the date on which it intends to abandon such pole. 

If, at the expiration of .said period, the Licensor shall have 
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no attachments on such poles, but the Licensee shall not 

have removed all of its attachments therefrom, such poles 

shall thereupon become the property of the Licensee, and the 

Licensee shall save harmless the former Licensor from all 

obligation, liability, damage, cost, expense, or charges 

incurred thereafter, because of, or arising out of, the 

presence or condition of such pole or of any attachments 

thereon, and shall pay the Licensor a simi based on the pole 

requirements of the Licensee in proportion to the then value 

in place of such abandoned pole or poles, or such other eq;iitable 

sum as may be agreed upon between the parties. 

12.2 All right, title and interest of the Licensor 

in abandoned poles hereunder shall be transferred by proper 

records. 

12.3 Tile Licensee may at any time abandon a joint 

pole by giving notice thereof in writing to the Licensor and 

removing therefrom all attachments it may have thereon. 

12.4 If both parties at the same time abandon any 

jointly used pole, each party shall at its own expense remove 

its attachments therefrom and the Licensor shall thereupon 

remove the pole. 
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13. DEFAULTS 

13.1 If either party shall fail to comply with 

any of the terms of this Agreement and such default continues 

for sixty (50) days after notice thereof in writing from 

the other party, all rights of the party in default there­

under to occupy jointly the poles in question shall be auto­

matically terminated and the party in default shall thereupon 

remove its attachments from the poles in question. In case 

of such removal, the provisions of Section 12 shall apply. 

13.2 If either party shall make default in the 

performance of any work which it is obligated to do under 

the terms of this Agreement, the other party may elect to do 

such work, and the party in default shall reimburse the other 

party for the cost thereof. Failure on the part of the de­

faulting party to make such payment within thirty (30) days 

upon presentation of bills therefor, shall, at the election 

of the other party, constitute a default under Section 13.1. 

14. WAIVER OF TERMS. OR CONDITIONS 

14.1 The failure of either party to enforce or 

insist upon the compliance with any of the terms or provisions 

of this Agreement shall not constitute a general waiver or 
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re l inqu ishment of any such terms or p r o v i s i o n s , but the same 

s h a l l be and remain a t a l l times in f u l l force and e f f ec t . 

15. FRANCHISES AND ASSIGNMENTS OF RIGHTS 

15.1 Each p a r t y s h a l l ac t under i t s own f ranchise 

r i g h t s , and n e i t h e r guarantees unto the o the r any r i g h t s as 

a g a i n s t any person , f i rm, corpora t ion ( p u b l i c , quas i -publ ic 

o r p r i v a t e ) , the s t a t e or the p u b l i c . 

15.2 Except as otherwise provided in t h i s Agree­

ment, n e i t h e r p a r t y h e r e t o s h a l l a s s ign or o therwise dispose 

of t h i s Agreement or any of i t s r i g h t s or i n t e r e s t hereunder, 

or in any of the j o i n t poles or the a t tachments or r i g h t s 

of way covered by t h i s Agreement, to any f irm, corpora t ion , 

o r i n d i v i d u a l , w i thou t the w r i t t e n consent of the o the r 

p a r t y ; provided , however, t ha t nothing h e r e i n contained 

s h a l l p reven t or l i m i t the r i g h t of e i t h e r p a r t y , nor s h a l l 

such w r i t t e n consent be requ i red , to mortgage any or a l l of 

i t s p rope r ty , r i g h t s , p r i v i l e g e s and f r a n c h i s e s , or l e a se , 

t r a n s f e r or s e l l any of them to another co rpo ra t i on organized 

for the purpose of conducting a business of the same general 

c h a r a c t e r as t h a t of such pa r ty , or to e n t e r i n t o any merger 

or c o n s o l i d a t i o n and, in case of the f o r e c l o s u r e of such 

-21-



GS-6.1 (Confidential) 

mortgage, or in case of such lease, transfer, sale, merger, 

or consolidation, its rights and obligations hereunder shall 

pass to, and be acquired and assumed by, the purchaser at 

foreclosure, the transferee, lessee, purchaser, assignee, 

merging or consolidating company, or trustee under such merger, 

as the case may be. 

15,3 Authority and responsibility for the placing 

of attachments of any person, firm or private corporation 

on the poles of the Licensor other than in the space occupied 

by or reserved for the Licensee, shall rest with the Licensor 

and the Licensor shall be entitled to any rental received from 

such individual or private corporation, provided, however, 

that such attachments are in accordance with the specifications 

referred to in Section 3. 

15.3.1 Authority and responsibility for the 

placing of attachments in the space occupied by or reserved 

for the Licensee by any person, firm or private corporation 

conducting a business of the same general character as the 

Licensee shall rest solely with the Licensee and the Licensee 

shall be entitled to any rental received from such person, 

firm or private corporation, provided, however, that such 
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attachments are in accordance with the specifications referred 

to in Section 3. 

15.3.2 In the event the attachments of the person, 

firm or private corporation requires adjustments in the poles 

or attachments of the parties hereto the arrangements there­

for and the costs thereof shall be made with and paid to the 

authorizing party who shall arrange for and make payments to 

the other party in the manner and to the extent provided by 

Sections 6 and 8 hereof. 

15.4 Any attachments, except attachments of a 

municipal corporation or other political subdivision, 

covered by such assigned rights or privileges on the joint 

poles covered by this Agreement in accordance with the above 

paragraphs, shall be treated in all respects, for the 

purpose of this Agreement, as if they were the property of 

the party granting the said rights or privileges, and the 

rights, obligations, and liabilities of such party under 

this Agreement in respect to such attachments shall be the 

same as if it were the actual owner thereof. 

16. EXISTING RIGHTS OF OTHER PARTIES 

16.1 If, prior to bringing certain poles under 

the terms and conditions of this Agreement, either of the 
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parties hereto has conferred upon any person, firm or 

corporation, not parties to this Agreement, by contract 

or otherwise, rights or privileges to use jointly such 

poles, nothing herein contained shall be construed as 

affecting said rights or privileges; and said party shall 

have the right, by contract or otherwise, to continue and 

extend said existing rights or privileges, and collect and 

retain such rental fees as it sees fit. 

16.2 Any attachments, except attachments of a 

municipal corporation or other political subdivision, covered 

by Section 16.1 on any of the joint poles covered by this 

Agreement shall be treated in all respects, for the purpose 

of this Agreement, as if they were the property of the 

party granting these said rights or privileges, and the 

rights, obligations and liabilities of such party under 

this Agreement in respect to such attachments shall be the 

same as if it were the actxoal owner thereof. 

17. EXISTING CONTRACTS 

17.1 Any agreements how existing between the 

parties hereto or their predecessors for the joint use of 

poles within the territory covered by this Agreement, are 

hereby cancelled and terminated. The poles and attachments 
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covered, or intended to be covered, by such agreements as 

are hereby terminated shall be brought under and covered 

by all the terms and conditions of this Agreement in all 

respects and for all purposes; provided, however, that any 

undischarged liability or any unsatisfied obligations 

incurred under such agreements shall not be affected by 

such termination. 

18. REVIEW OF AGREEMENT 

18.1 At the expiration of three (3) years after 

the execution of this Agreement, and at two (2) year periods 

thereafter, either of the parties hereto may request, in 

writing, a review of the terms of this Agreement and/or the 

specifications mentioned herein, and such review shall be made 

within ninety (90) days after the receipt of such request; pro­

vided, however, that nothing herein contained shall prevent 

changes being made in this Agreement at any time by mutual 

consent of the parties hereto. The terms of this Agreement 

shall remain in full force until such revisions or changes 

are approved in writring by both of the parties hereto. 

19. TERM OF AGREEMENT 

19,1 This Agreement shall remain in full force 
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and effect for 10 years from the date hereof, and shall 

continue in effect thereafter until terminated by either 

party upon one year's notice in writing to the other 

party; such termination may be complete or partial, 

should one party decide to terminate as to a certain area 

or certain areas only, 

20. LIABILITY AND DAMAGES 

20.1 Whenever any liability is incurred by either 

or both of the parties hereto for damages for injuries to the 

employees or for damages to the property of either party, 

or for injuries to other persons or their property, arising 

out of the joint use of poles under this Agreement, which 

joint use is understood to include the wires and fixtures 

of parties hereto, installed between and attached to the 

jointly used poles covered by this Agreement, the liability 

for such damages, between the parties hereto, shall be as 

follows : 

20.2 Each party shall be liable for all damages 

for such injuries or damages to persons or property caused 

solely by its negligence or solely by its failure to comply 

at any time with the specifications referred to in Section 3, 
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20.3 Each party shall be liable for all damages 

for such injuries co its own employees or its own property 

that are caused by the concurrent negligence of both parties 

hereto or that are due to causes which cannot be traced to 

the sole negligence of the other party. 

20.4 Each party shall be liable for one-half 

(1/2) of all damages for such injuries to persons other than 

employees of either party, and for one-half (1/2) of all 

damages for such injuries to property not belonging to either 

party that are caused by the concurrent negligence of both 

parties hereto or that are due to causes which cannot be 

traced to the sole negligence of either party. 

20.5 All claims for damages arising hereunder 

that are asserted against or affect both parties hereto 

shall be dealt with fay the parties hereto jointly; provided, 

however, that in case of any such claims which the parties 

hereto mutually agree come under the provisions of paragraph 

20.4 and where the claimant desires to settle any such claim 

upon terms acceptable to one of the parties hereto but not 

to the other party to which said terms are acceptable may, 

at its election, pay to the other party one-half (1/2) of 

the expense which such settlement would involve, and there­

upon said other party shall be bound to protect the party 
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making such payment from all further liability and expense 

on account of such claim. 

20.6 In the adjustment between the parties hereto 

of any claim for any damages arising hereunder, the liability 

assumed hereunder, by the parties shall include, in addition 

to the amounts paid to the claimant, all expenses incurred 

by the parties in connection therewith, which shall comprise 

costs, disbursements, and other proper charges and expenditures, 

but shall not include attorney's fees. 

IN WITNESS WHEREOF, the parties have caused this 

Agreement to be executed in duplicate, and their corporate 

seals to be affixed thereto by their respective officers 

hereunto duly authorized, as of the 1st day of January, 1970. 

POWER AND LIGHT COMPANY 

Vicre President and Executive Vice President 
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JOINT USE POLE AGREEMENT 

between 

THE DAYTON POWER AND LIGHT COMPANY 

and 

Y 

THIS AGREEMENT, made and entered into as of the 

1st day of January, 1973 by and between THE DAYTON POWER 

AND LIGHT COMPANY, a corporation organized and existing 

under the laws of the State of Ohio, hereinafter sometimes 

called the "Electric Company", whose address is 25 North 

Main Street, Dayton, Ohio 45402, anc 

a corporation organized and existing 

under the laws of the State of Ohio, hereinafter sometimes 

called the "Telephone Company", M 

W I . T N ^ S S . £ T H : 

WHEREAS, the Electric Company and the Telephone 

Company desire to establish joint use of their respective 

poles when and where joint use shall be of mutual advantage; 

and 

WHEREAS, the conditions determining the necessity 

or desirability of joint use depend upon the service require­

ments to be met by both parties, including considerations of 
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safety and economy, and each of them should be the judge of 

what the character of its circuits should be to meet its own 

service requirements and as to whether or not these service 

requirements can be properly met by the joint use of poles. 

NOW, THEREFORE, in consideration of the premises 

and the mutrual covenants herein contained, the parties 

hereto, for themselves, their successors and assigns, do 

hereby covenant and agree as follows: 

1. OPERATING ROUTINE 

1.1 An operating routine shall be jointly prepared 

by the parties hereto, and shall be approved respectively by 

the Chief Engineers of the parties hereto. This routine 

shall be based on this Joint Use Pole Agreement and shall 

give the detailed methods and procedures which will be followed 

in establishing, maintaining and discontinuing the joint use 

of poles. In case of any ambiguity or conflict between the 

provisions of this Agreement, and those of the "Operating 

Routine" the provisions of this Agreement shall be controlling. 

Said Operating Routine may be changed at any time upon the 

approval of the Chief Engineer, or his designee, of each of 

the parties hereto, provided such changes do not conflict 

with the terms of this Joint Use Pole Agreement. 
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2. SCOPE OF AGREEMENT 

2.1 This Agreement defines the rights and obli­

gations of the parties hereto arising out of the arrangements 

between them governing the joint use of poles. 

2.2 This Agreement shall be in effect in all of 

the territory in the State of Ohio in which both of the 

parties to this Agreement now or may hereafter operate, and 

shall cover all poles of each of the parties now existing or 

hereafter erected or acquired in the above territory when 

such poles are brought hereunder in accordance with the 

procedure hereinafter provided. 

2.3 If either party acquires by purchase, merger, 

consolidation or otherwise, another company conducting a 

business of the same character as that of such party in the 

territory where each of the parties operate, any contracts 

and agreements with the acquired company, covering the joint 

use of poles, shall be cancelled so that all such poles in 

the newly acquired territory shall be brought under and be 

governed by the terms and provisions of this Agreement, 

effective as of the date of acquisition. 
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2.4 Each party reserves the right to exclude 

from joint use (I) poles which, in the owner's judgment, 

are necessary for its own sole use; and (2) poles which 

carry, or are intended by the owner to carry, circuits of 

such character that in the owner's judgment the proper 

rendering of its service now or in the future makes joint 

use of such poles undesirable. 

3. SPECIFICATIONS 

3.1 The joint use of poles covered by this Agree­

ment, except where specifically exempted herein, shall be in 

conformity with the Specifications set forth in the Operating 

Routine. 

4. EXPLANATION OF TERMS 

4.1 For the purpose of this Agreement, certain 

terms when used herein shall have the following meaning: 

4.2 "JOINT USE" is the simultaneous use of any 

pole for the attachments of both parties, in conformity with 

the Specifications referred to in Section 3. 

4.3 "JOINT POLE" is a pole occupied simultaneously 

by the attachments of both parties or upon which space is 

provided under this Agreement for the attachments of both 

parties, whether or not such space is actually occupied by 

attachments. 
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4.4 "STANDARD JOINT POLE" is a wood pole of 

minimum height which will provide sufficient space and be of 

adequate strength for the attachments used by the respective 

parties as specified in Sections 4.5 to 4.5.3 and as provided 

in Section 3, Specifications. Normally, a standard joint 

pole under this Agreement shall be a 35' class 5 pole. 

4.5 "STANDARD SPACE" is the following described 

space on a standard joint pole for the exclusive use of each 

party hereto, respectively: 

4.5.1 For the Electric Company: the uppermost 

5 feet. 

4.5.2 For the Telephone Company: a space of 

2 feet, at sufficient distance below the space of the Electric 

Company to provide at all times the neutral space required by 

the Specifications referred to in Section 3. 

4.5.3 For the Cable TV or other parties, a space 

of one foot between the Electric Company space and the 

Telephone Company space. 

4.5.4 In certain instances, as set forth in the 

Specifications referred to in Section 3, either party may 

occupy the standard space of the -other party. 

4.5.5 The standard spaces referred to in Sections 

4.5 to 4.5.2, inclusive, shall be at the heights above ground, 

tracks, or buildings described in the Specifications referred 

to in Section 3. 
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4.5.6 The space below the Telephone Company's 

space may be used where mutually agreed upon for such attach­

ments of either party that do not conflict with the Specifi­

cations referred to in Section 3, and providing that this 

does not make necessary increasing the height of the pole. 

4.5.7 The distribution of space on a pole other 

than a standard pole, as defined in Section 4.4 hereof, 

shall be governed by the provisions of that section of the 

Operating Routine relating to "Excess Height". 

4.6 "ATTACHMENTS" are any material or apparatus 

now or hereafter attached to a joint pole by the parties 

hereto. 

4.7 "SERVICE DROP" is that span of the service 

used exclusively to serve a customer's or subscriber's 

dwelling or commercial establishment. 

4.8 "TRANSFERRING" is the moving of attachments 

from one pole to another. 

4.9 "REARRANGING" is the moving, relocating or 

otherwise reconstructing of attachments on a joint pole. 

4.10 "LICENSOR" is the party owning a pole at the 

time such pole is brought under the terms of this Agreement. 
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4.11 "LICENSEE" is the party having the right 

under this Agreement to make attachments to the Licensor's 

pole. 

4.12 "RESERVED SPACE" as applied to space on a 

pole is that unoccupied space provided and maintained by the 

Licensor, either for its own use, or expressly for the 

Licensee's use at the Licensee's request. 

4.13 "INTERMEDIATE POLE" is an additional joint 

pole required to be placed in a pole line for the purpose 

of primarily supporting the attachments of one of the parties, 

5, ALLOCATION OF OWNERSHIP 
OF JOINTLY USED POLES 

5.1 The objective percentage of ownership of the 

total number of poles jointly used or reserved for joint 

use by the parties hereto is 60% for the Electric Company 

and 40% for the Teleohone Company. 

5.2 In order to effectuate the joint use of poles 

in the manner proposed by this Agreement, whenever it is 

determined that jointly used poles exist as a result of 

purchase, merger, consolidation or otherwise with other 

companies, a check shall be made of these poles in order to 

determine their height, condition and ownership. 
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5.3 If it is determined under paragraph 5.2 that 

ownership in the poles involved should be allocated between 

the parties hereto to accomplish the intent of the parties 

hereto as expressed in paragraph 5.1, each party will sell 

to the other party all of its right, title and interest in 

the poles allocated to such other party, free and clear from 

all encumbrances whatsoever. 

5.4 The or ice to be paid by each party to the 

other for the poles allocated to it, as hereinabove provided, 

shall be determined in the manner to be set forth in the 

Operating Routine, it being understood that in the deter­

mination of such price the principles pertaining to future 

construction set forth in paragraphs 8.1 and 8.1.1 of 

Section 8 hereof shall be followed. 

5.5 After such allocation and mutual transfer of 

ownership such poles shall be brought under this Agreement 

in the manner prescribed in Section 6. 

6. ESTABLISHING JOINT USE OF EXISTING POLES 

6.1 Whenever either party desires to place any 

attachments or reserve space on any pole of the other for 

any attachments requiring space thereon which is not then 

specifically reserved hereunder for its use, such party 

-8-



GS-6.2 (Confidential) 

shall make written proposal therefor in accordance with 

the Operating Routine. The proposal when accepted in 

writing, which acceptance shall not be unreasonably with­

held, by the other party shall constitute a permit to use 

jointly the pole or poles covered thereby. The Licensor 

shall promptly make any re-arrangements of attachments or 

pole replacements necessary for the contemplated joint 

use in accordance with the Operating Routine and any costs 

incurred in connection therewith shall be borne as provided 

in Section 8. 

7. ESTABLISHING JOINT USE OF NEW POLES 

7.1 Each party shall keep the other party informed 

in writing as to plans for the construction of new pole lines 

or the reconstruction of existing pole lines which may be 

used jointly and subject to Section 2.4 hereof, shall offer 

the other party the joint use of such new poles. If the 

other party desires joint use of such poles, it shall make 

written proposal therefor as provided in the Operating 

Routine. The proposal when accepted in writing by the 

other party shall constitute a permit to use jointly the 

poles covered thereby. Both parties shall promptly proceed 

in accordance with the Operating Routine and any costs 
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incurred in connection with establishing joint use of such 

poles shall be borne as provided in Section 8. 

7.2 In order to promote the sole ownership by 

each party of its objective share of jointly used poles, the 

new poles may, if mutually agreed, be erected and/or owned 

by the party then owning less than its objective share of 

jointly used poles under this Agreement, subject to Section 

2.4, provided however, the parties shall endeavor to avoid 

mixed ownership of poles in any given pole line. 

8. PAYMENTS AND COSTS 

8.1 A standard joint pole shall be erected at 

the sole expense of the Licensor. Where a pole other than 

standard is required due solely to the Licensor's require­

ments, such pole shall be erected at the sole expense of the 

Licensor. 

8.1.1 Where a pole other than standard is re­

quired solely for the benefit of the Licensee, the Licensee 

shall reimburse the Licensor for the excess cost, if any, 

of such pole over the cost of a standard pole. 

8.2 If the Licensor suffers a loss of remaining 

pole life due to prematurely replacing existing poles with 

poles suitable for joint use at the Licensee's requesti 
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the Licensor shall be reimbursed for such loss in the manner 

set forth in the Operating Routine. 

8.3 On each anniversary date of this Agreement, 

the parties shall determine the total number of poles then 

in joint use, and the number of such poles owned by each 

party. For each Electric Company pole containing Telephone 

Company attachments, the Telephone Company shall be charged 

by the Electric Company a rental of $7.20 per pole per year. 

For each Telephone Company pole containing Electric Company 

attachments, the Electric Company shall be charged by the 

Telephone Company a rental of $10,80 per pole per year. 

The agreed rental rates shall then be applied to the number 

of joint use poles owned by each party. The party entitled 

to rereive the greater rental sum shall be paid by the 

other the net amount due it provided in 8,4 below. 

The rental charges are based on a mutually agreed 

annual charge for a standard 35 foot, class 5 pole and 

computed at 40% of such charge for the Telephone Company 

and 60% of such charge for the Electric Company. The annual 

charge stiall remain in effect until changed as provided in 

Section 18 hereof. 

8.4 As to any rental payments due as a result of 

the occupation of the one foot space reserved for other 

parties, the party owning said poles shall be entitled to 

said rental pajrments. 
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8.5 Any payments or costs due either party from 

the other shall be paid within sixty (50) days after bills 

therefor have been rendered. 

9. MAINTENANCE OF POLES AND ATTACHMENTS 

9.1 The Licensor shall, at its own expense, main­

tain and repair its joint use poles at all times in a safe 

and serviceable condition and in accordance with the Speci­

fications referred to in Section 3 and shall replace or 

relocate, if and when required, any of its joint use poles 

with equivalent poles, in accordance with the provisions of 

Section 8. 

9.2 Each party hereto shall at its own expense 

at all times maintain its attachments on the joint poles 

in accordance with the Specifications referred to in Section 3 

and shall keep them in safe condition and in thorough and 

complete repair. 

9.3 Each party agrees to exercise care in the use 

of any joint poles, and satisfy itself of their safe condition 

before performing any work thereon. 

9.4 Any existing joint use construction, or any 

joint use construction brought under this Agreement in 
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accordance with Section 2.3 which does not conform to the 

Specifications of this Agreement shall be brought into 

conformity therewith as follows : 

9.4.1 Both parties hereto shall exercise due 

diligence in bringing into conformity with Section 3, as 

occasion may arise, any existing joint use construction. 

9.4.2 When any of the existing joint use construc­

tion of either party is generally reconstructed or any 

changes are made in the arrangement or characteristics of 

their circuits or attachments, the new or changed parts 

shall be brought into conformity with Section 3-

9.4.3 When such existing joint use construction 

shall have been brought into conformity with said Specifica­

tions, it shall at all times thereafter be maintained as prô  

vided in Sections 9.1 and 9.2. The cost of bringing such 

existing joint use constmction into conformity with said 

Specifications shall be borne by the parties hereto in the 

manner specified in this Section and in Section 8. 

10. RIGHT OF WAY, GUYS. TREE TRIMMING, ETC. 

10.1 Each party shall be responsible for securing 

its own necessary rights of way, anchor privileges, trree 

trimming and removal rights, and guying privileges from 
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property owners and/or from municipal, state or other 

governmental authorities. It is understood, however, that 

the parties hereto shall cooperate in obtaining any right 

of way necessary to be used for jointly used facilities. 

Each Darty shall perform at its own expense the necessary 

tree trimming to properly clear its own attachments. If 

any tree removal is beneficial to each of the parties hereto, 

the cost of such removal shall be shared by the parties. 

10.2 No guarantee, oral or otherwise, is given 

by the Licensor to the Licensee of permission from property 

owners, municipalities, or others, for the joint use of its 

poles and/or right of way by the Licensee for the placing 

thereon of the Licensee's attachments or to trim or remove 

any trees. If objection is made thereto and the Licensee 

is unable to adjust the matter satisfactorily within a 

reasonable time, the Licensor may at any time upon ninety 

(90) days notice in writing to the Licensee require the 

Licensee to remove its attachments from the poles involved 

and the Licensee shall, within ninety (90) days after 

receipt of such notice, remove its attachments, and/or the 

anchors, guys, stubs, or brace poles at its own expense. 
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Should the Licensee fail to so remove its attachments and/or 

the anchors, guys or brace pole within said time, the Licensor 

may remove them at the Licensee's expense without any liability 

whatever for such removal or the manner of making it, for 

which expense the Licensee shall reimburse the Licensor on 

demand. 

10.3 Unless otherwise specifically agreed to in 

a particular case, all guys, anchors and brace poles shall 

be placed by and at the expense of the party whose attachments 

make such work necessary, and such guys, anchors and brace 

poles shall remain and be maintained as the sole property 

of the party placing them. 

10.4 All ground bracing required by the Licensee 

shall be installed and maintained by the Licensor at Licensee's 

cost and expense. If the ground bracing is required by each 

of the parties hereto, the cost and expense of installing 

and maintaining such bracing shall be shared by the parties. 

11. PROCEDURE WHEN CHARACTER 
OF CIRCUITS IS CHANGED 

11.1 When either party desires to change the 

character of its circuits on jointly used poles, which will 
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necessitate changes in the poles or attachments thereto 

to comply with the Specifications referred to in Section 3, 

or which in the opinion of either party might affect the 

safety or operation of the other party's facilities, the 

party desiring to change the character of its circuits shall 

give sixty (60) days notice in writing to the other party 

of such contemplated change (shorter notice, including oral 

notice, subsequently confirmed in writing, may be given in 

cases of emergency). In the event that the other party 

agrees in writing to continued joint use notwithstanding 

such changed character of the circuits, then joint use of 

such poles shall be continued with such changes as may be 

agreed upon in the light of the character of circuits in­

volved, including any changes in construction which may be 

required to meet the Specifications referred to in Section 3. 

The division of expense of any such necessary changes in 

construction shall be as mutually agreed upon. 

11.2 In the event, however, that the other party 

fails within thirty (30) days from receipt of such notice 

to agree in writing to continue the joint use of such poles 

with such changed character of the circxxits, then both parties 
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shall cooperate in accordance with the following plan: 

11.2.1 The parties hereto shall determine and 

agree upon the most practical and economical method of 

effectively providing for separate lines, either overhead 

or underground, and the party whose circuits are to be 

moved shall promptly carry out the necessary work. 

11.2.2 The net expense involved in re-establishing 

such circuits in the new locations as are necessary to furnish 

the same or equivalent facilities (which existed in the joint 

use at the time such change was decided upon) for the party 

which is to vacate the joint pole line, shall be equitably 

apportioned between the parties hereto. The cost of plant 

betterments shall not be included in said net expense, but 

due consideration shall be given - among other items - to the 

cost of the new pole line and attachments, cost of new right 

of way, cost of removing old attachments and placing them in 

the new locations, salvage adjustments, and vacating party's 

ownership interest, if any, in the original joint use poles. 

11.2.3 The ownership of any new pole line, or under­

ground facilities, constructed in accordance with Sections 11.2 

- 11.2.2, inclusive, in a new location shall, unless otherwise 
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agreed upon by the parties hereto, be vested in the party 

for whose use it is constructed. The ownership of the old 

Line, when vacated by the owner in accordance with the fore­

going procedure, shall be transferred to and vested in the 

party continuing to use said line. 

11.3 In the event the parties hereto cannot agree 

as to which party is to move its circuits or upon the division 

of costs to be incurred, then the separation of the lines 

shall be made as specified below. 

11.3.1 On any poles which are jointly used and are 

the property of the Telephone Company, the Electric Company 

shall remove its attachments at its sole coat and expense. 

11.3.2 On any poles which are jointly used and 

are the property of the Electrric Company, the Telephone 

Company shall remove its attachments at its sole cost and 

expense. 

12. ABANDONMENT OF JOINTLY USED POLES 

12.1 If the Licensor desires at any time to 

abandon any jointly used pole, it shall give the Licensee 

notice in writing to that effect at least thirty (30) days 

prior to the date on which it intends to abandon such pole. 
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of this Agreement shall not constitute a general waiver or 

relinquishment of any such terms or provisions, but the same 

shall be and remain at all times in full force and effect. 

15.r~ASSIGNMENT OF RIGHTS "~7 ^ 

15.1 Except as otherwise provided herein, neither 

party hereto shall assign or otherwise dispose of this Agree­

ment, or any of its rights or interests hereunder, or any of 

the joint poles or attachments or rights of way covered by 

this Agreement, to any third party, without the written 

consent of the other party; provided, however, that nothing 

herein contained shall prevent or limit the right of either 

party, nor shall such written consent be required, to mortgage 

any or all of its property, rights, privileges and franchises, 

or lease, transfer or sell any of them to another corporation 

organized for the purpose of conducting a business of the 

same general character as that of such party, or to enter 

into any merger or consolidation and, in case of the fore­

closure of such mortgage, or in case of such lease, transfer, 

sale, merger or consolidation, its rights and obligations 

hereunder shall pass to, and be acquired and assumed by, 
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the purchaser at foreclosure, the transferee, lessee, 

purchaser, assignee, merging or consolidating company, or 

trustee under such merger, as the case may be. 

15.2 /Third Party Attachments - Other Than in 
/ Licensee's Space 

Authority and responsibility for the placing 

of attachments of any person, firm, private corporation or 

other party (Third Party Attachments) on the poles of the 

Licensor other than in the space occupied by or reserved 

for the Licensee, shall rest with the Licensor, and the 

Licensor shall be entitled to all rentals or other payments 

received from any such other parties. Any such Third Party 

Attactvments shall be made and maintained in accordance with 

the Specifications referred to in Section 3. 

I Space / 

Authority and responsibility for the placing 

of attachments in the space occupied by or reserved for the 

Licensee by any person, firm or private corporation conducting 

a business of the same general character as the Licensee shall 

rest solely with the Licensee, and the Licensee shall be 

entitled to any rentals or other'charges received from any 

such other parties. Any such attachments shall be made and 

maintained in accordance with the Specifications referred to 

in Section 3. 
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15.2.2 In the event the Third Party Attachments 

require adjustments in the poles or attachments of the 

parties hereto the arrangements therefor and the costs 

thereof shall be made with and paid to the authorizing party 

who shall arrange for and make payments to the other party 

in the manner and to the extent provided by Sections 6 and 8 

hereof. 

15.3 Any attachments, except attachments of a 

municipal corporation or other political subdivision, 

covered by such assigned rights or privileges on the joint 

poles covered by this Agreement in accordance with the above 

paragraphs, shall be treated in all respects, for the purpose 

of this Agreement, as if they were the property of the party 

granting the said rights or privileges, and the rights, 

obligations, and liabilities of such party under this Agree­

ment in respect to such attachments shall be the same as if 

it were the actual owner thereof. 

16. EXISTING RIGHTS OF OTHER PARTIES 

16.1 If, prior to bringing certain poles under 

the terms and conditions of this Agreement, either of the 

parties hereto has conferred upon any person, firro or 
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corporation, not parties to this Agreement, by contract 

or otherwise, rights or privileges to use jointly such 

poles, nothing herein contained shall be construed as 

affecting said rights or privileges; and said party shall 

have the right, by contract or otherwise, to continue and 

extend said existing rights or privileges, and collect and 

retain such rental fees as it sees fit. 

16.2 Any attachments, except attachments of a 

municipal corporation or other political subdivision, covered 

by Section 16.1 on any of the joint poles covered by this 

Agreement shall be treated in all respects, for the purpose 

of this Agreement, as if they were the property of the 

party granting these said rights or privileges, and the 

rights, obligations and liabilities of such party under 

this Agreement in respect to such attachments shall be the 

same as if it were the actual owner thereof. 

17. REVIEW OF AGREEMENT 

17.1 At the expiration of three (3) years after 

the execution of this Agreement, and at trwo (2) year periods 

thereafter, either of the parties hereto may request, in 

writing, a review of the terms of this Agreement and/or the 
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Specifications mentioned herein, and such review shall be 

made within ninety (90) days after the receipt of such 

request; provided, however, that nothing herein contained 

shall prevent changes being made in this Agreement at any 

time by mutual consent of the parties hereto. The terms 

of this Agreement shall remain in full force until such 

revisions or changes are approved in writing by both of 

the parties hereto. 

18. TERM OF AGREEMENT 

18.1 This Agreement shall remain in full force 

and effect for 10 years from the date hereof, and shall 

continue in effect thereafter until terminated by either 

party upon one year's notice in writing to the other 

part̂ ?̂ ; such termination may be complete or partial, should 

one party decide to terminate as to a certain area or 

certain areas only. 

19. LIABILITY AND DAMAGES 

19.1 Whenever any liability is incurred by either 

or both of the parties hereto for damages for injuries to the 

employees or for damages to the property of either party, 

or for injuries to other persons" or their propertry, arising 
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out of the joint use of poles under this Agreement, which 

joint use is understood to include the wires and fixtures 

of parties hereto, installed between and attached to the 

jointly used poles covered by this Agreement, the liability 

for such damages, between the parties hereto, shall be as 

follows: 

19.2 Each party shall be liable for all damages 

for such injuries or damages to persons or property caused 

solely by its negligence or solely by its failure to comply 

at any time with the Specifications referred to in Section 3, 

19.3 Each party shall be liable for all damages 

for such injuries to its own employees or its own property 

that are caused by the concurrent negligence of both parties 

hereto or that are due to causes which cannot be traced to 

the sole negligence of the other party. 

19.4 Each party shall be liable for one-half (1/2) 

of all damages for such injuries to persons other than 

employees of either party, and for one-half (1/2) of all 

damages for such injuries to property not belonging to 

either party that are caused by the concurrent negligence 

of both parties hereto or that are due to causes which 

cannot be traced to the sole negligence of either party. 
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19.5 All claims for damages arising hereunder 

that are asserted against or affect both parties hereto 

shall be dealt with by the parties hereto jointly; provided, 

however, that in case of any such claims which the parties 

hereto mutually agree come under the provisions of Section 

19.4 and where the claimant desires to settle any such claim 

upon terms acceptable to one of the parties hereto but not 

to the other party to which said tenns are acceptable may, 

at its election, pay to the other party one-half (1/2) of 

the expense which such settlement would involve, and there­

upon said other party shall be boixnd to protect the party 

making such payment from all further liability and expense 

on account of such claim. 

19.6 In the adjustment between the parties hereto 

of any claim for any damages arising hereunder, the liability 

assumed hereunder, by the parties shall include, in addition 

to the amounts paid to the claimant, all expenses incurred 

by the parties in connection therewith, which shall comprise 

costs, disbursements, and other proper charges and expendi­

tures, but shall not include attorney's fees. 
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20. JOINT UNDERGROUND CONSTRUCTION 

20.1 Whenever either party proposes to make joint 

use of trenching for underground lines within the area where 

both companies operate, it shall notify the other party to 

determine whether it wishes to participate in such joint use. 

Should the other party so desire, it shall give prompt written 

notification of that fact, by use of an approved form, to the 

party proposing the trenching. 

20.2 With respect to any joint use trenching the 

parties using same shall each bear a proportionate part of 

trenching costs incurred thereby. Such costs shall include 

not only direct labor and equipment costs, but also all 

applicable indirect costs, such as overhead charges and 

administrative expense. The party doing the trenching work, 

or under whose direction such work is done, shall bill the 

sharing party for its share of the trenching costs at 

reasonable intervals and such partry shall make prompt pay­

ment for its portion of the trenching expense. Nothing 

herein shall prevent the parties to this Agreement from 

agreeing that other parties may also use the same trenches. 
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In such case the total cost for trenching shall be reasonably 

apportioned between all such parties using the trench. Should 

The Dayton Power and Light Company desire to install gas lines 

in the trench in addition to its underground electric lines, 

it shall contribute a double portion towards said trenching 

costs. 

20.3 All joint use of trenches shall be made in 

accordance with orders and regulations of The E*ublic Utilities 

Commission of Ohio, including Administrative Order No. 72, 

as amended, and with construction standards of The Dayton 

Power and Light Company then in effect. 
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IN WITNESS WHEREOF, the parties have caused this 

Agreement to be executed in duplicate, and their corporate 

seals to be affixed thereto by their respective officers 

hereunto duly authorized, as of the 

THE DAYTON POWER AND LIGHT COMPANY 

By T5^;^.^&...isxL f-
E. D. Smith, Group Vice President 

Construction, Production and Engineering 

W. R. Hutchison, Secretary 
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JOINT USE POLE AGREEMENT 

between 

THE DAYTON POWER AND LIGHT COMPANY 

and 

THIS AGREEMENT, made and entered into as of the 

Lat day of January, 1973 by and bAtwaen THE DAYTON POWER 

AND LIGHT COMPANY, a corporation organized and existing 

under the laws of the State of Ohio, hereinafter aomctimea 

called the "Electric Company", wh-ose address ia 2S North 

Main Street, Dayton, Ohio 43402, an< 

a corporation organized and existing tinder the laws 

of the State of Ohio, hereinafter aoraetimes called the 

"Telephone Company", w 

J£ilS.£lS.E,TH: 

WHSR2AS, tha Elaotric Company and the Telephone 

Company deaire to eatablish joint uaa of thair raapactive 

poles when and where joint use shall be of mutual advantage; 

and 

WHEREAS, the conditions determining the neceaaity 

or desirability of joint use depend upon the service require­

ments to be met by both parties, including considerations of 
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safety and economy, and each of them should be the judge of 

what the character of its circuits should be to meet its own 

service requirements and as to whether or not these service 

raquiramant* can be properly met by the joint use of poles. 

NOW, THEREFORE, in consideration of the premises 

and the toutuaL oovenanta herein oontainad, tha partiaa 

hereto, for thamaeLvea, their auccesaors and assigns, do 

heretjy covenant and agree aa foLlowg: 

I. OPERATING ROUTINE 

1.1 An operating routine shall be jointly prepared 

by the parties hereto, and shall be approved respectively by 

the Chief Engineers of the parties hereto. This routine 

shall be based on this Joint Use Pole Agreement and shall 

give the detailed methods and procedures which will be followed 

in establishing, maintaining and discontinuing the joint use 

of poles. In case of any ambiguity or conflict between the 

provisions of t:hia Agreement, and those of the "Operating 

Routine" the provisions of this Agreement shall be contrrolling. 

Said Operating Routine may be changed at any time upon the 

approval of the Chief Engineer, or his designee, of each of 

the parties hereto, provided such changes do not conflict 

with the terms of this Joint Use Pole ̂ reement. 
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2. SCOPE OF AGREEMENT 

2.1 This Agreement defines the rights and obli­

gations of the parties hereto arising out of the arrangements 

batwaen them governing tha joint use of poles. 

2.2 This Agreement shall be in effect in all of 

the territory in tha State of Ohio in which both of the 

parties to this Agraamant now or taay haraaftar operate, and 

Shall cover all polea of each of the parties now existing or 

hereafter erected or acquired in the above territory when 

such poles are brought herexinder in accordance with the 

procedure hereinafter provided, 

2.3 If either party acquires by purchase, merger, 

consolidation or otherwise, another company conducting a 

business of tha same character as that of such party in the 

territory where each of the parties operate, any contracts 

and agreements with the acquired company, covering the joint 

use of poles, shall be cancelled so that all such poles in 

the newly acquired territory shall be brought under and be 

governed by the terms and provisions of this Agreement, 

effective as of the date of acquisition. 

.3-
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2.4 Each par ty r e s e r v e s the r i g h t to exclude 

from j o i n t use (1) poles which, in the owner ' s judgment, 

a re nacaasary for i t s own s o l e u s e ; and (2) poles which 

czvTry, or a r e incandad by the owner to c a r r y , c i r c u i t s of 

such c h a r a c t e r t h a t in the owner 's judgment the proper 

render ing of i t s s e r v i c e now or in the fu tu re maltes Jo in t 

use of such poles u n d e s i r a b l e . 

3. SPSCIglCATIOWS 

3,1 The joint use of poles covered by this Agree­

ment, except where specifically exempted herein, shall be in 

conformity with the Specifications set forth in the Operating 

Routine. 

4. EXPLANATION OF TERMS 

4.1 For the purpose of this Agreement, certain 

terms when used herein shall have the following meaning: 

4.2 "JOINT USE" is the simultaneovis use of any 

pole for the attachments of both parties, in conformity with 

the Specifications referred to in Section 3. 

4.3 "JOINT POLE" is a pole occupied simultaneously 

by the attachments of both parties or upon which space is 

provided under this Agreement for the attachments of both 

parties, whether or not such space is actually occupied by 

attachmanta. 

-4-
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4.4 "STANDARD JOINT POLE" i s a wood pole of 

minimum he igh t which w i l l p rov ide s u f f i c i e n t space and be of 

adequate s t r e n g t h fo r the a t tachments used by the r e spec t ive 

p a r t i e s as Specif ied in Sec t i ons 4 .5 to 4 . 5 . 3 and as provided 

in Sec t ion 3 , S p e c i f i c a t i o n s , Normally, a s tandard j o i n t 

pole under t h i a Agraamant s h a l l b« a 3S' c l a s s S po le . 

I*. 5 "STANDARD SPACE" i a tha fol lowing dascr ihed 

space on a s tandard j o i n t pola for the exc lus iva use o£ aach 

pa r ty h e r e t o , r e s p e c t i v e l y : 

4 . 5 . 1 For the Elect r r ic Company: the uppennoat 

5 f e e t . 

4 .5 .2 For the Telephone Company: a space of 

2 f e e t , a t s ioff ic ient d i s t a n c e below the space of the E l e c t r i c 

Company to provide a t a l l t imes the n e u t r a l space required by 

tha S p e c i f i c a t i o n s r e f e r r e d to in Sec t ion 3 . 

4 . 5 . 3 For the Cable TV or o t h e r p a r t i e s , a space 

of one foo t between tha E l e c t r i c Company space and the 

Telephone Com.pany space. 

4 . 5 . 4 In c e r t a i n i n s t a n c e s , as s e t f o r t h in the 

S p e c i f i c a t i o n s r e f e r r ed to in Sect ion 3 , e i t h e r par ty may 

occupy the s tandard space of t h e ' o t h e r p a r t y . 

4 .5 .5 The s tandard spaces r e f e r r e d to in Sections 

4 .5 to 4 . S . 2 . i n c l u s i v e , s h a l l be a t the he igh t s above ground, 

t r a c k s , or bui ld ings descr ibed in the S p e c i f i c a t i o n s re fe r red 

to in Sac cion 3. 
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4 .5 .5 The space below the Telephone Company's 

apace may be used where mutual ly agreed upon for such a t tach-

mants of e i t h e r p a r t y t h a t do no t c o n f l i c t with the Spec i f i ­

c a t i o n s r e f a r r e d to in Sec t ion 3 , and p rov id ing t h a t th i s 

does not make necessa ry i n c r e a s i n g the h e i g h t of t he pole, 

4 .5 .7 Tha d i s t r i b u t i o n of space on a pole other 

than a s tandard po la , as def ined in Sec t ion 4 .4 hereof, 

s h a l l be governed by the provia iona of t h a t s e c t i o n of tha 

Opera t ing Routine r e l a t i n g to "Excess He igh t " . 

4 .5 "ATTACHMENTS" a r e any m a t e r i a l or apparatus 

now or h e r e a f t e r a t t a c h e d to a j o i n t pole by the p a r t i e s 

h e r e t o . 

4.7 "SERVICE DROP" i s t ha t span of the se rv ice 

used e x c l u s i v e l y to serve a cus tomer ' s o r s u b s c r i b e r ' s 

dwel l ing or commercial e s t ab l i shmen t . 

4.8 "TRANSFERRING" i s the moving of at tachments 

from one pole to ano the r . 

4 .9 "REARRANGING" i s the moving, r e l o c a t i n g or 

o therwise r e c o n s t r u c t i n g of a t tachments on a j o i n t pole . 

4.10 "LICENSOR" i s the party owning a pole a t the 

t ime such pole i s brought under 'the terms of t h i s Agreement. 

-6^ 
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4.11 "LICENSEE" is the party having the right 

under this Agreement to make attachments to the Licensor's 

pole, 

4.12 "RESERVED SPACE" as applied to space on a 

pole is that unoccupied space provided and maintained by the 

Licenaor, either for its own. use, or expressly for the 

Licenaee'a use at tha Licansoa's requaat. 

4.13 "INTEBMBDIATE POLE" la an additional joint 

pole required to be placed in a pole line for tha purpose 

of primarily supporting the attachments of one of the partiaa. 

5. ALLOCATION Of 0WNER3HIP 
OF JOINTLY lî ED ̂ OLgg 

5.1 The objective percentage of ownership of the 

total number of poles Jointly used or reserved for joint 

use by the parties hereto ia 60% for tha Electric Company 

and aoH for tha Telephone Company. 

5.2 In order to effectuate the joint use of poles 

in the manner prppoaad by this Agraamant, whanavar it is 

detennined that jointly used polas axist as a rasult of 

purchase, merger, conaolidatiori or otherwise with ochar 

companies, a check shall be made of these poles in order to 

determine their height, condition and ownerahip. 
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5.3 If it is determined under paragraph 5.2 that 

dtW^i'SMp in Che poles involved should be allocated batwaan— 

the parties hereto to accomplish the intent of tha parties 

hereto as expressed in paragraph 5.1, each party will sell 

to the other party all of its right, title and interest in 

the poles allocated to such other party, free and clear from 

all encumbrances whatsoever. 

5.4 The price to be paid by each party to the 

other for the poles allocated to it, as hereinabove provided, 

shall be determined in the manner to be set forth in the 

Operating Routine, it being understood that in the deter­

mination of such price the principles pertaining to future 

construction set forth in paragraphs 8.1 and 8.1.1 of 

Saction 8 hereof shall be followed. 

5.5 Aftar such allocation and mutual transfer of 

ownership such poles shall be brought under this Agreement 

in the manner preacribad in Section 6. 

6. ESTABLISHING JOINT USE OF EXISTING POLES 

6.1 Whenever eithar party desires to placa any 

attachments or reserve space on any pole of the other for 

any attachments requiring space thereon which ia not than 

specifically reserved hereunder for its use, such party 

•a-



GS-6.3 (Confidential) 

JUL 31 '01 13:39 TO-92597178 FROH- T-049 P,11/32 F-665 

shall make written proposal therefor in accordance with 

tha Operating Routine. The proposal Vitien accepted in 

writing, vhicK acceptance shall not be unreasonably with­

held, by tha othar party shall constitute a permit to use 

jointly the pole or poles covered thereby. The Licensor 

st\all promptly make any re-arrangements of attachmenea or 

pole replacements necessary for the contemplated joint 

use in accordance with the Operating Routine and any costs 

incurred in connection therewith shall be borne as provided 

in Section 8, 

7. ESTABLISHING JOINT USE OF NEW POLES 

7.1 Each party shall keep the other party informed 

in writing as to plans for the construction of new pole lines 

or the reconstruction of existing pole lines which may be 

used jointly and subject to Section 2.4 hereof, shall offer 

the other party the joint use of such new poles. If the 

other party desires joint use of such poles, it shall make 

written proposal therefor as provided in the Operating 

Routine. The proposal when accepted in writing by tha 

other party shall constitute a permit to use jointly the 

poles covered thereby. Both parties shall promptly proceed 

in accordance with the Operating Routine and any costs 

•9-
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i n c u r r e d i n c o n n e c t i o n w i t h e s t a b l i s h i n g j o i n t u s e of such 

pn^^.^ - . ha l l bft bo rne as o r o v i d a d i n S e c t i o n 8 . 

7 . 2 In o r d e r to promote t h a s o l e cwna rah ip by 

e a c h ' p a r t y of i t s o b j e c t i v e s h a r e of j o i n t l y uacd p o l e a , the 

new p o l e s may, i f m u t u a l l y a g r e e d , be e r e c t e d a n d / o r owned 

by t h e p a r t y t h e n owning l e s s t han i t s o b j e c t i v e s h a r e of 

j o i n t l y u s e d p o l e s u n d e r t h i a Agreement , s u b j e c t t o S e c t i o n 

2 . 4 , p r o v i d e d however , t h e p a r t i e s s h a l l e n d e a v o r to avo id 

mixed o w n e r s h i p of p o l e s i n any g i v e n p o l a l i n e , 

a . PAYMENTS AND COSTS 

8.1 A s tandard j o i n t pole s h a l l be e rec ted a t 

the s o l e expense of the Licensor . Where a pole other than 

s t anda rd i s r equ i r ed due s o l e l y to the L i c e n s o r ' s r equ i r e ­

ments , such pole s h a l l be e r ec t ed a t the s o l e expense of the 

Lie en s o r . 

8 . 1 . 1 Where a pole o the r than s t anda rd i s r e ­

qu i red s o l e l y for the b e n e f i t of the L icensee , the Licensee 

s h a l l re imburse the Licensor for the excess c o s t , i f any, 

of such po le over the cos t of a s tandard p o l e . 

8 .2 I f t h e L i c e n s o r s u f f e r s a l o s s of r ema in ing 

p o l a l i £ a dua to p r e m a t u r e l y r e p l a c i n g e x i s t i n g p o l e s wi th 

p o l a a s u i t a b l a f o r j o i n t u s e a t t h e L i c e n s e e ' s r e q u e s t , 

•10-
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the Licensor s h a l l be reimbursed for such l o s s in the manner 

SBt f o r t h iu tiie Operat ing Routine. 

8.3 On each ann ive r sa ry data of t h i s Agreement, 

the p a r t i e s s h a l l determine the t o t a l number of poles then 

in j o i n t u se , and the number of such po les owned by each 

p a r t y . For each E l e c t r i c Company pole c o n t a i n i n g Telephone 

Company a t t achmen t s , the Telephone Company s h a l l be charged 

by the E l e c t r i c Company a r e n t a l of $7.20 per pole per year. 

For each Telephone Company pole con ta in ing E l e c t r i c Company 

a t t achmen t s , the E l e c t r i c Company s h a l l be charged by the 

Telephone Company a r e n t a l of $10.80 per po le per year . 

The agreed r e n t a l r a t e s s h a l l then be a p p l i e d to tha number 

of j o i n t use poles owned by each pa r ty . The par ty e n t i t l e d 

to r e c e i v e the g r e a t e r r e n t a l sum s h a l l be pa id by the 

o the r the ne t amount due i t provided in 8.4 below. 

The r e n t a l charges a r e based on a mutual ly agreed 

annual charge for A s tandard 35 foo t , e l a a a 5 pola and 

computed a t 40% of auch oharga fo r tha Talaphone Company 

and 60% of such ctiarge for the E l e c t r i c Company. Tha annual 

charge s h a l l remain in e f f e c t u n t i l changed as provided in 

Sec t ion 18 hereof , 

B.^ As to any r e n t a l payments due aa a r e s u l t of 

tha occupation of the one foot space r e se rved fo r o ther 

p a r t i e s , the pa r ty awning sa id poles s h a l l be e n t i t l e d to 

s a i d r e n t a l payments. 

- 1 1 -
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8.5 Any payments or costs due ei ther party from 

the othar shal l be paid within s ix ty (60) days af ter b i l l s 

t h e r e f o r hava bean randarad . 

9, MAINTSNANCE OF POLES AND ATTACHMENTS 

9.1 The Licensor shall, at its own expense, main­

tain and repair its joint uae polea at all times in a safe 

and serviceable condition and in accordance with the Speci­

fications referred to in Section 3 and shall replace or 

relocate, if and when required, any of its joint use poles 

with equivalent poles, in accordance with the provisions of 

Saction 8. 

9.2 Each party hereto shall at its own expense 

at all times maintain its attachments on the joint poles 

in accordance with the Specifications refeiTed to in Section 3 

and shall keep them in safe condition and in thorough and 

complete repair. 

9.3 Each party agrees to exercise care in the use 

of any joint poles, and satisfy itself of their safe condition 

before performing any work thereon. 

9.4 Any existing joint uae construction, or any 

joint use construction brought under this Agreement in 

-IZ-
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accordance with Section 2.3 which does not conform to the 

S p e c i f i c a t i o n s of t h i s Agreement s h a l l be brought i n to 

conformity therewi th as fo l lows : 

9 . 4 . 1 Both p a r t i e s he re to s h a l l exe rc i se due 

d i l i g e n c e in br inging in to conformity with Sact ion 3 , as 

occasion may a r i s e , any e x i s t i n g j o i n t use c o n s t r u c t i o n . 

9 .4 .2 When any of the e x i s t i n g j o i n t uae construc­

t ion of e i t h e r par ty i s g e n e r a l l y reconatr-ucced or any 

changes a r e made in tha arrangement or c h a r a c t e r i s t i c s of 

t h e i r c i r c u i t s or a t t achments , the new or changed p a r t s 

s h a l l be brought in to conformity with Sect ion 3 . 

9 .4 .3 When stich e x i s t i n g j o i n t use constrruction 

s h a l l have been brought in to conformity with s a i d Spec i f ica ­

t i o n s , i t s h a l l a t a l l times t h e r e a f t e r be maintained as pro­

vided in Sec t ions 9.1 and 9 . 2 . The c o s t of b r ing ing such 

e x i s t i n g j o i n t uae cons t ruc t ion i n t o conformity with said 

S p e c i f i c a t i o n s s h a l l be borne by the p a r t i e s he re to in the 

manner s p e c i f i e d in t h i s Sect ion and in Sect ion 8. 

10. RIGHT OF WlY, GUYS. TREE TRIMMING. ETC. 

10 .1 Each par ty s h a l l be r e s p o n s i b l e for securing 

i t s own necessary r i g h t s of way, 'anchor p r i v i l e g e s , t r ee 

trimming and removal r i g h t s , and guying p r i v i l e g e s from 
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property owners and/or from municipal, state or other 

governmental authorities. It is understood, however, that 

tha parties hereto shall cooperate in obtaining any right 

of way nacassary to be used for jointly used facilities. 

Each Darty shall perform at its own expense the necessary 

tree trimming to proparly clear its own attachments. If 

any tree removal ia beneficial to aach of tha parties hereto, 

the coat of such removal shall be shared by tha parties. 

10,2 No guarantee, oral or otherwise, is given 

by the Licensor to the Licensee of permission from property 

owners, municipalities, or others, for the Joint use of its 

poles and/or right of way by the Licensee for the placing 

thereon of the Licensee's attachments or to trim or remove 

any trees. If objection is made thereto and the Licensee 

is unable to adjust the matter satisfactorily within a 

reasonable time, the Licensor may at any time upon ninety 

(90) days notice in writing to the Licensee require the 

Licensee to remove its attachments from the poles involved 

and the Licensee shall, within ninety (90) days after 

receipt of such notice, remove its attachments, and/or the 

anchors, guys, stubs, or brace poles at its own expense. 

•14-
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Should the Licensee fail to so remove its attachments and/or 

the anchors, guys or brace pole within said time, the Licensor 

may remove them at the Licensee's expense without any liability 

whatever for auch removal or the manner of making it, for 

which expense the Licensee shall reimburse the Licensor on 

demand. 

10.3 Unless otharwisa specifically agreed to in 

a particular case, all guys, anohora and brace poles shall 

be placed by and at the expense of the party whose attachments 

make such work necessai^, and such guys, anchors and brace 

poles shall remain and be maintained as the sole property 

of the party placing them. 

10.4 All ground bracing required by the Licensee 

shall be installed and maintained by the Licensor at Licensee's 

cost and expense. If the ground bracing is required by each 

of the parties hereto, the cost and expense of installing 

and maintaining auch bracing shall be shared by the parties. 

11. PROCEDURE WHEN CHARACTER 
OP CIRCUITS 13 CHANGED 

11.1 When either party desires to change tha 

character of its circuits on jointly used poles, which will 

-15-



GS-6 .3 (Conf ident ia l ) 

JUL 31 '01 13:40 TO-92597178 FR»I- T-049 P. 18/32 F-565 

necessitate changes in the poles or attachments thereto 

to comply with the Specifications referred to in Section 3. 

or which in the opinion of either party might affaet the 

safety or operation of the other party's facilitias, tha 

party desiring to change the character of its circuits shall 

give sixty (60) days notice in writing to the other party 

of such Contemplated change (shorter notice, including oral 

notice, subsequently confirmed in writing, may be given in 

cases of emergency). In the event that the other party 

agrees tn writing to continued joint use notwithstanding 

such changed character of the circuits, then joint use of 

such poles shall be continued with such changes as may be 

agreed upon in the light of the character of circuits in­

volved, including any changes in construction which nnay be 

required to meat the Specifications referred to in Section 3. 

The division of expense of any such necessary changes in 

construction shall be as mutually agreed upon. 

11.2 In tha event, however, that the other party 

fails within thirty (30) days from receipt of such notice 

to agree in writing to continue the joint use of such poles 

with such changed character of the'circuits, then both parties 

-16-
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shall cooperate in accordance with the following plan: 

11.2.1 The parties hereto shall determine and 

agree upon the most practical and economical method of 

affectivaly providing for separate lines, either overhead 

or underground, and the party whose circuits are to be 

moved shall promptly carry out the necessary work, 

11.2.2 The nat axpenaa involved in re-establishing 

such circuits in the new location* as are nacaasary to furnish 

the same or equivalent facilities (which existed in the joint 

use at the time such change was decided upon) for the party 

which is to vacate the Joint pole line, shall be equitably 

apportioned between the parties hereto. The cost of plant 

betterments shall not be included in said net expense, but 

due consideration shall be given - among other items - to the 

cost of the new pole line and attachments, cost of new right 

of way, cost of removing old attachments and placing them in 

the new locations, salvage adjustments, and vacating party's 

ownership interest, if any, in the original joint use poles. 

11.2.3 The ownership of any new pole line, or under­

ground facilities, constructed in accordance with Sections 11.2 

- 11.2.2, inclusive, in a new location shall, unless otherwise 
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agreed upon by the parties hereto, be vested in the party 

for whoaa uaa it is constructed. The ownership of the old 

line, when vacatad by tha owner in accordance With the fore­

going procedure, shall ba traneferrad to and vested in the 

party continuing to use said line. 

11.3 In the event the parties hereto cannot agrea 

as to which party is to move its circuits or upon the division 

of coats to be incurred, then the separation of the lines 

shall be made as specified below. • 

11.3.1 On any poles which are jointly used and are 

the property of the Telephone Company, the Electric Company 

shall remove its attachments at its sole coat and expense. 

11.3.2 On any poles which are jointly used and 

are the property of the Electric Company, the Telephone 

Company shall remove its attachments at its sole cost and 

expense. 

12, ABANDONMENT OF JOINTLY USED POLES 

12.1 If the Licensor desires at any time to 

abandon any jointly used pole, it shall give the Licensee 

notice in writing to that effect at lease thirty (30) days 

prior to the date on which it intends to abandon such pole. 
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If, at the expiration of said period, the Licensor shall 

have no attachments on such poles, but the Licensee shall 

not have removed all of its attachments therefrom, such 

poles shall thereupon becoraa tha proparty of the Licensee, 

and the Licensee shall save harmless the former Licensor 

from all obligation, liability, damage, coat, ejcpensa, or 

charges incurred thereafter, because of, or arising out of, 

the presence or condition of such pole or of any attachments 

thereon, and shall pay the Licensor a sum based on the pole 

requirements of the Licensee in proportion to the then value 

in place of such abandoned pole or polea, or such other 

equitable sum as may be agreed upon between the parties, 

12.2 All right, title and interest of the Licensor 

in abandoned poles hereunder shall be transferred by proper 

records. 

12.3 The Licensee may at any time abandon a joint 

pole by giving notice thereof in writing to the Licensor and 

removing therefrom all attachments it may hava thereon. 

12.4 If both parties at the same time abandon any 

jointly used pole, each party shall at its own expense remove 

its attachments therefrom and the Licensor shall thereupon 

ramova tha pola. 
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13, DEFAULTS 

13.1 If either party shall fail to comply with any 

of the terms of this Agreement and such default continues 

for sixty (60) days after notice thereof in writing from 

the other party, all rights of the party in default there­

under to occupy jointly the poles in question shall be 

automatically terminated and tha party in default shall 

thereupon remove its attachments from tha polaa in question. 

In case of such removal, the provisions of Section 12 shall 

apply. 

13.2 If either party shall make default in the 

performance of any worK which It is obligated to do under 

the terms of this Agreement, the other party may elect to 

do such work, and the party in default shall reimburse the 

other party for the cost thereof. Failure on the part of 

the defaulting party to make such payment within thirty (30) 

days upon presentation of bills therefor, shall, at the 

election of the other party, constitute a default under 

Section 13.1, 

14, WAIVER OF TERMS OR CONDITIONS 

14,1 The failure of either party to enforce or 

insist upon the compliance with any of the terras or provisions 
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of this Agreement shall not constitute a general waiver or 

i-ft Tin quia hmant o£ any such terms or Provisions, but the same 

shall be and remain at all timas in full force and affect. 

15./ ASSIGNMENT OF RIGHTS J 

15,1 Except as Otherwise provided herein, neither 

party hereto shall assign or otherwise dispose of this Agree­

ment, or any of its rights or interests hereunder, or any of 

the joint poles or attachments or rights of way covered by 

this Agreement, to any third party, without the written 

consent of the other party; provided, however, that nothing 

herein contained shall prevent or limit the right of either 

party, nor shall such written consent be required, to mortgage 

any or all of its property, rights, privileges and franchises, 

or lease, transfer or sell any of them to another corporation 

organized for the purpose of conducting a business of tha 

same general character as that of such party, or to enter 

into any merger or consolidation and, in case of the fore­

closure of sttch mortgage, or in case of such lease, transfer, 

sale, merger or consolidation, its rights and obligations 

hereunder shall pass to, and be acquired and assumed by. 

X 
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the purchaser at foreclosure, the t ransferee, lessee, 

purchaser, assignee, merging or consolidating company, or 

t rus tee under such merger, as the case may be. 

LS . a / T h i r d Party Attachments - Other Than in"N V/ 

I Licensee's Space _ J ' ^ 

Authority and respons ib i l i ty for the placing 

of attactunents of any person, firm, pr ivate corporation or 

other party (Third Party Attachments) on the poles of tha 

Licensor other ttian in the space occupied by or reserved 

for the Licensee, shal l r e s t with the Licensor, and the 

Licensor sha l l be en t i t l ed to a l l renta ls or other payments 

received from any such other p a r t i e s . Any such Third Party 

Attachments shall be made and maintained in accordance with 

rhe Specifications referred to in Section 3 . 

15.2.1 /Third Partv Attachments - In Licensee's I ^C^ 

I Space . ^ 

Authority and respons ib i l i ty for the placing 

of attachments in the space occupied by or reserved for tha 

Licensee by any person, firm or pr ivate corporation conducting 

a business of the same general character as the Licensee shall 

r e s t solely with the Licensee, and the Licensee shal l be 

e n t i t l e d to any rentals or other 'charges received from any 

such other pa r t i e s . Any such attachments shal l be made and 

maintained in accordance with the Specifications referred to 
in Section 3. 
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15.2.2 In the event tha Third Party Attachments 

require adjustments in the poles or attachments of the 

parties hereto the arrangements therefor and the costs 

thereof shall ba made with and paid to the authorizing party 

who shall arrange for and make payments to the other party 

in the manner and to tha extent provided by Sections 6 and 8 

hereof, 

13.3 Any attachments, except attachments of a 

municipal corporation or other political subdivision, 

covered by such assigned rights or privileges on the joint 

poles covered by this Agreement in accordance with the above 

paragraphs, stiall be treated in all respects, for the purpose 

of this Agreement, as if they were the property of the party 

granting the said rights or privileges, and the rights, 

obligations, and liabilities of such party tmder this Agree­

ment in respect to such attachments shall be the same as if 

it were the actual owner thereof. 

16. EXISTING RIGHTS OF OTHER PARTIES 

16.1 If, prior to bringing certain poles under 

the terms and conditions of this Agreement, either of the 

parties hereto has conferred upon any person, firm or 
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corporation, not parties to this Agreement, by contract 

or otherwise, rights or privileges to use jointly such 

poles, nothing herein contained shall be construed as 

affacting said rights or privileges; and said party shall 

have the right, by contract or otherwise, to continue and 

extend, said existing rights or privilagas, and collaet and 

retain such rental fees aa it aeea fit. 

16,2 Any attachments, except attachments of a 

municipal corporation or other political subdivision, covered 

by Section 15.1 on any of the joint poles covered by this 

Agreement shall be treated in all respects, for the purpose 

of this Agreement, as if they were the property of the 

party granting these said rights or privileges, and the 

rights, obligations and liabilities of such party under 

this Agreement in respect to auch attachments shall be the 

same as if it were the actual owner thereof. 

17. REVIEW OF AGREEMENT 

17.1 At tha expiration of three (3) years after 

the execution of this Agreement, and at two (2) year periods 

thereafter, either of the parties hereto may request, in 

writing, a review of the terms of this Agreement and/or the 
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Specifications mentioned herein, and such review shall be 

made within ninety (90) days after the receipt of such 

request; provided, however, that nothing herein contained 

shall prevent changes being made in this Agreement at any 

time by mutual consent of the parties hereto. The terms 

of this Agreement shall remain in full force until such 

revisions or changes are approved in writing by both of 

the parties hereto. 

18. TERM OF AGREEMENT 

I S . l This Agreement s h a l l remain in f u l l force / ^ 

and e f f e c t fo r 10 years from the da te hereof , and s h a l l I 

con t inue in e f f e c t t h e r e a f t e r u n t i l terminated, by e i t h e r j 

pa r ty upon one y e a r ' s n o t i c e in w r i t i n g to the o the r 

p a r t y ; such terminat ion may be complete or p a r t i a l , should 

one pa r ty decide to te rmina te as to a c e r t a i n av^a or 

c e r t a i n a r ea s only. 

19. LIABILITY AND DAMAGES 

19.1 Whenever any liability ia inciirred by either 

or both of the parties hereto for damages for injuries to the 

employees or for damages to the property of either party, 

or for injuries to other persons'or their property, arising 
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out of tha joint use of polea under this Agreement, which 

joint use is understood to include the wires and fixtures 

of parties hereto, installed between and attached to the 

jointly used poles covered by this Agreement, tha liability 

for such damages, between the parties hereto, shall be as 

follows: 

19.2 Each party shall be liable for all damages 

for such injuries or damages to persons or property caused 

solely by its negligence or solely by its failure to comply 

at any time with the Specifications rafarred to in Section 3, 

19.3 Each party shall be liable for all damagas 

for such injuries to its own employees or its own proparty 

that are caused by the concurrent negligence of both parties 

hereto or that are due to causes which cannot be traced co 

the sole negligence of the other party. 

19.4 Each party shall be liable for one-tialf (1/2) 

of all damages for such injuries to persons other than 

employees of either party, and for one-half (1/2) of all 

damages for such injuries to property not belonging to 

either party that are caused by the concurrent negligence 

of both parties hereto or that are due to causes which 

cannot be traced to the sole negligence of either party. 
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19.5 All claims for damages arising hereunder 

that are asserted against or affect both parties hereto 

shall be dealt with by the parties hereto jointly; provided, 

however, that in case of any such claims which the parties 

hereto mutually agree come under the provisions of Section 

19.4 and where tha claimant desires to settle any such claim 

upon terms acceptable to one of the parties hereto but not 

to the other party to which said terms are acceptable may, 

at its election, pay to the other party one-half (1/2) of 

tha expenae which such sattlamant would involva, and there­

upon said other party shall ba bound to proteot tha party 

making auch payment from all further liability and axpansa 

on account of such claim. 

19.6 In the adjustment between the parties hereto 

of any claim for any damages arising hereunder, the liability 

assxamed hereunder, by the parties shall include, ih addition 

to the amounts paid to the claimant, all expenses incurred 

by the parties in connection therewith, which shall comprise 

costs, disbursements, and other proper charges and expendi­

tures, but shall not include attorney's fees. 

•27. 
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20. JOINT UNDERGROUND CONSTRUCTION 

20.1 Whenever either party proposes to make joint 

usa of trenching for underground lines within the area where 

both oojupaniea operate, in shall notify the other party to 

determine whether it wishes to participate in such joint use. 

Should the other party so desire, it shall give prompt writtan 

notification of that fact, by use of an approved form, to the 

party proposing tha trenching. 

20.2 With respect to any joint uae trenching the 

parties using same shall each bear a proportionate part of 

trenching costs incurred thereby. Such costs shall include 

not only direct labor and equipment costs, but also all 

applicable indirect costs, such as overhead charges and 

administrative expense. The party doing the trenching work, 

or under whose direction such work is done, shall bill the 

sharing party for its share of the trenching costs at 

reasonable intervals and such party shall make prompt pay­

ment for its portion of the trenching expense. Nothing 

herein shall prevent the parties to this Agreement from 

agreeing that other parties may also use the same trenches. 
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In such case the total cost for trenching shall be reasonably 

apportioned between all such parties using the trench. Should 

The Dayton Power and Light Company desire to install gas lines 

in the trench in addition to its underground electric lines, 

it shall contribute a double portion towards said trenching 

costs . 

20.3 ALL joint use of trenches shall be made in 

accordance with orders and regulations of The Public Utilities 

Commission of Ohio, including Administrative Order No. 72, 

as amended, and with construction standards of Tha Dayton 

Power and Light Company then in effect. 
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IN WITNESS WHEREOF, the parties have caused this 

Agreement to be executed in duplicate, and thair corporate 

seals to be affixed thereto by their respective officers 

hereunto duly authorized, aa of the 

THE DAYTON POWER AND LIGHT COMPANY 

By g55^> rrll. 
E. D. Smith, Group Vice Pres iden t 

C o n s t r u c t i o n , Product ion and Engineering 

. ^ ' ^ 

son, Secretary 
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JOINT USE POLE AGREEMENT 

between 

THE DAYTON POWER AND LIGHT COMPANY 

and 

THIS AGREEMENT, made and entered into as of the 

1st day of January, 1973 by and between THE DAYTON POWER 

AND LIGHT COMPANY, a corporation organized and existing 

under the laws of the State of Ohio, hereinafter sometimes 

called the "Electric Company", whose address is 25 North 

Main Street, Dayton, Ohio 45402, anc 

a corporation organized and existing under the laws 

of the State of Ohio, hereinafter sometimes called the 

"Telephone Company", whose addrec 

• 

W I T N E S S E T H : 

WHEREAS, the Electric Company and the Telephone 

Company desire to eatablish joint use of their respective 

poles when and where joint use shall be of mutual advantage; 

and 

WHEREAS, the conditions determining the necessity 

or desirability of joint use depend upon the service require­

ments to be met by both parties, including considerations of 
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safety and economy, and each of them should be the judge of 

what the character of its circuits should be to meet its own 

service requirements and as to whether or not these service 

requirements can be properly met by the joint use of poles, 

NOW, THEREFORE, in consideration of the premises 

and the mutual covenants herein contained, the parties 

hereto, for themselves, their successors and assigns, do 

hereby covenant and agree as follows: 

1. OPERATING ROUTINE 

1.1 An operating routine shall be jointly prepared 

by the parties hereto, and shall be approved respectively by 

the Chief Engineers of the parties hereto. This routine 

shall be based on this Joint Uae Pole Agreement and shall 

give the detailed methods and procedures which will be followed 

in establishing, maintaining and discontinuing the joint use 

of poles. In case of any ambiguity or conflict between the 

provisions of this Agreement, and those of the "Operating 

Routine" the provisions of this Agreement shall be controlling. 

Said Operating Routine may be changed at any time upon the 

approval of the Chief Engineer, or his designee, of each of 

the parties hereto, provided such changes do not conflict 

with the terms of this Joint Use Pole Agreement. 

-2-
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2. SCOPE OF AGREEMENT 

2.1 This Agreement defines the rights and obli­

gations of the parties hereto arising out of the arrangements 

between them governing the joint use of poles. 

2.2 This Agreement shall be in effect in all of 

the territory in the State of Ohio in which both of the 

parties to this Agreement now or may hereafter operate, and 

shall cover all poles of each of the parties now existing or 

hereafter erected or acquired in the above territory when 

such poles are brought hereunder in accordance with the 

procedure hereinafter provided. 

2.3 If either party acquires by purchase, merger, 

consolidation or otherwise, another company conducting a 

business of the same character as that of such party in the 

territory where each of the parties operate, any contracts 

and agreements with the acquired company, covering the joint 

use of poles, shall be cancelled so that all such poles in . 

the newly acquired territory shall be brought under and be 

governed by the terms and provisions of this Agreement, 

effective as of the date of acquisition. 

-3-
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2.4 Each party reserves the right to exclude 

from joint use (1) poles which, in the owner's judgment, 

are necessary for its own sole use; and (2) poles which 

carry, or are intended by the owner to carry, circuits of 

auch character that in the owner's judgment the proper 

rendering of its service now or in the future makes joint 

use of such poles undesirable. 

3. SPECIFICATIONS 

3.1 The joint use of poles covered by this Agree­

ment, except where specifically exempted herein, shall be in 

conformity with the Specifications set forth in the Operating 

Routine. 

4. EXPLANATION OF TERMS 

4.1 For the purpose of this Agreement, certain 

terms when used herein shall have the following meaning: 

4.2 "JOINT USE" is the simultaneous use of any 

pole for the attachments of both parties, in conformity with 

the Specifications referred to in Section 3. 

4.3 "JOINT POLE" is a pole occupied simultaneously 

by the attachments of both parties or upon which space is 

provided under this Agreement for the attachments of both 

parties, whether or not such space is actnially occupied by 

attachments. 
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4.4 "STANDARD JOINT POLE" is a wood pole of 

minimum height which will provide sufficient space and be of 

adequate strength for the attachments used by the respective 

parties as specified in Sections 4,5 to 4.5,3 and as provided 

in Section 3, Specifications. Normally, a standard joint 

pole under this Agreement shall be a 35' class 5 pole. 

4.5 "STANDARD SPACE" is the following described 

space on a standard joint pole for the exclusive use of each 

party hereto, respectively: 

4.5.1 For the Electric Company: the uppermost 

5 feet. 

4.5.2 For the Telephone Company: a space of 

2 feet, at sufficient distance below the space of the Electric 

Company to provide at all times the neutral space required by 

the Specifications referred to in Section 3. 

4.5.3 For the Cable TV or other parties, a space 

of one foot between the Electric Company apace and the 

Telephone Company space. 

4.5.4 In certain instances, as set forth in the 

Specifications referred to in Section 3, either party may 

occupy the standard space of the other party. 

4.5.5 The standard spaces referred to in Sections 

4.5 to 4.5.2, inclusive, shall be at the heights above ground, 

tracks, or buildings described in the Specifications referred 

to in Section 3. 

• 5 -
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4.5.6 The space below the Telephone Company's 

space may be used where mutually agreed upon for such attach­

ments of either party that do not conflict with the Specifi­

cations referred to in Section 3, and providing that this 

does not make necessary increasing the height of the pole. 

4.5.7 The distribution of space on a pole other 

than a standard pole, as defined in Section 4.4 hereof, 

shall be governed by the provisions of that section of the 

Operating Routine relating to "Excess Height". 

4.6 "ATTACHMENTS" are any material or apparatus 

now or hereafter attached to a joint pole by the parties 

hereto. 

4.7 "SERVICE DROP" is that span of the service 

used exclusively to serve a customer's or subscriber's 

dwelling or coiranercial establishment, 

4.8 "TRANSFERRING" is the moving of attachments 

from one pole to another. 

4.9 "REARRANGING" is the moving, relocating or 

otherwise reconstructing of attachments on a joint pole. 

4.10 "LICENSOR" is the party owning a pole at the 

time such pole is brought under the terms of this Agreement. 
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4.11 "LICENSEE" ia the party having the right 

under this Agreement to make attachments to the Licensor's 

pole. 

4.12 "RESERVED SPACE" as applied to space on a 

pole ia that unoccupied space provided and maintained by the 

Licensor, either for its own use, or expressly for the 

Licensee's uae at the Licensee's requeat. 

4.13 "INTERMEDIATE POLE" is an additional joint 

pole required to be placed in a pole line for the purpose 

of primarily supporting the attachments of one of the parties, 

5. ALLOCATION OF OWNERSHIP 
OF JOINTLY USED POLES 

5.1 The objective percentage of ownership of the 

total number of poles jointly used or reserved for joint 

use by the parties hereto is 60% for the Electric Company 

and 40% for the Telephone Company. 

5.2 In order to effectuate the joint use of poles 

in the manner proposed by this Agreement, whenever it is 

determined that jointly used poles exist aa a result of 

purchase, merger, consolidation or otherwise with other 

companies, a check shall be made of these poles in order to 

determine their height, condition and ownership. 

-7-
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5.3 If it is determined under paragraph 5.2 that 

ownership in the poles involved should be allocated between 

the parties hereto to accomplish the intent of the parties 

hereto as expressed in paragraph 5,1, each party will sell 

to the other party all of its right, title and interest in 

the poles allocated to such other party, free and clear from 

all encumbrances whatsoever, 

5.4 The price to be paid by each party to the 

other for the poles allocated to it, as hereinabove provided, 

shall be determined in the manner to be set forth in the 

Operating Routine, it being understood that in the deter­

mination of such price the principles pertaining to future 

construction set forth in paragraphs 8.1 and 8.1.1 of 

Section 8 hereof shall be followed. 

5.5 After such allocation and mutual transfer of 

ownership such poles shall be brought under this Agreement 

in the manner prescribed in Section 6. 

6. ESTABLISHING JOINT USE OF EXISTING POLES 

6.1 Whenever either party desires to place any 

attachments or reserve space on any pole of the other for 

any attachments requiring space thereon which is not then 

specifically reserved hereunder for its use, such party 
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shall make written proposal therefor in accordance with 

the Operating Routine. The proposal when accepted in 

writing, which acceptance shall not be unreasonably with­

held, by the other party shall constitute a permit to use 

jointly the pole or poles covered thereby. The Licensor 

shall promptly make any re-arrangements of attachments or 

pole replacements necessary for the contemplated joint 

use in accordance with the Operating Routine and any costs 

incurred in connection therewith shall be borne as provided 

in Section 8. 

7. ESTABLISHING JOINT USE OF NEW POLES 

7.1 Each party shall keep the other party informed 

in writing as to plans for the construction of new pole lines 

or the reconstruction of existing pole lines which may be 

used jointly and subject to Section 2.4 hereof, shall offer 

the other party the joint use of such new poles. If the 

other party desires joint use of such poles, it shall make 

written proposal therefor as provided in the Operating 

Routine. The proposal when accepted in writing by the 

other party shall constitute a permit to use jointly the 

poles covered thereby. Both parties shall promptly proceed 

in accordance with the Operating Routine and any costs 
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incurred in connection with establishing joint use of such 

poles shall be borne as provided in Section 8. 

7.2 In order to promote the sole ownership by 

each party of its objective share of jointly used poles, the 

new poles may, if mutually agreed, be erected and/or owned 

by the party then owning less than its objective share of 

jointly used poles under this Agreement, subject to Section 

2.4, provided however, the parties shall endeavor to avoid 

mixed ownership of poles in any given pole line. 

8. PAYMENTS AND COSTS 

8.1 A standard joint pole shall be erected at 

the sole expense of the Licensor. Where a pole other than 

standard is required due solely to the Licensor's require­

ments, such pole shall be erected at the sole expense of the 

Licensor. 

8.1.1 Where a pole other than standard is re­

quired solely for the benefit of the Licensee, the Licensee 

shall reimburse the Licensor for the excess cost, if any, 

of such pole over the cost of a standard pole. 

8.2 If the Licensor suffera a loss of remaining 

pole life due to prematurely replacing existing poles with 

poles suitable for joint use at the Licensee's request. 
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the Licensor shall be reimbursed for such loss in the manner 

set forth in the Operating Routine. 

8.3 On each anniversary date of this Agreement, 

the parties shall determine the total number of poles then 

in joint use, and the number of such poles owned by each 

party. For each Electric Company pole containing Telephone 

Company attachments, the Telephone Company shall be charged 

by the Electric Company a rental of $7.20 per pole per year. 

For each Telephone Company pole containing Electric Company 

attachments, the Electric Company shall be charged by the 

Telephone Company a rental of $10.80 per pole per year. 

The agreed rental rates shall then be applied to the number 

of joint use poles owned by each party. The party entitled 

to receive the greater rental sum shall be paid by the 

other the net amount due it provided in 8.4 below. 

The rental chargea are based on a mutually agreed 

annual charge for a standard 35 foot, class 5 pole and 

computed at 40% of such charge for the Telephone Company 

and 607o of such charge for the Electric Company. The annual 

charge shall remain in effect until changed as provided in 

Section 18 hereof, 

8.4 As to any rental payments due as a result of 

the occupation of the one foot space reserved for other 

parties, the party owning said poles shall be entitled to 

said rental payments. 

• 11-
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8.5 Any pajrments or costs due either party from 

the other shall be paid within sixty (60) days after bills 

therefor have been rendered. 

9. MAINTENANCE OF POLES AND ATTACHMENTS 

9.1 The Licensor shall, at its own expense, main­

tain and repair its joint use poles at all times in a safe 

and serviceable condition and in accordance with the Speci­

fications referred to in Section 3 and shall replace or 

relocate, if and when required, any of its joint use poles 

with equivalent poles, in accordance with the provisions of 

Section 8. 

9.2 Each party hereto shall at its own expense 

at all times maintain its attachments on the joint poles 

in accordance with the Specifications referred to in Section 3 

and shall keep them in safe condition and in thorough and 

complete repair. 

9.3 Each party agrees to exercise care in the use 

of any joint poles, and satisfy itself of their safe condition 

before performing any work thereon. 

9.4 Any existing joint use construction, or any 

joint use constmction brought under this Agreement in 
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accordance with Section 2.3 which does not conform to the 

Specifications of this Agreement shall be brought into 

conformity therewith as follows: 

9.4.1 Both parties hereto shall exercise due 

diligence in bringing into conformity with Section 3, as 

occasion may arise, any existing joint use construction. 

9.4.2 When any of the existing joint use construc­

tion of either party is generally reconstructed or any 

changes are made in the arrangement or characteristics of 

their circuits or attachments, the new or changed parts 

shall be brought into conformity with Section 3. 

9.4.3 When such existing joint use construction 

shall have been brought into conformity with said Specifica­

tions, it shall at all times thereafter be maintained as pro­

vided in Sections 9.1 and 9.2. The cost of bringing such 

existing joint use construction into conformity with said 

Specifications shall be borne by the parties hereto in the 

manner specified in this Section and in Section 8. 

10. RIGHT OF WAY. GUYS. TREE TRIMMING. ETC. 

10.I Each party shall be responsible for securing 

its own necessary rights of way, anchor privileges, tree 

trimming and removal rights, and guying privileges from 

-13-
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property owners and/or from municipal, state or other 

governmental authorities. It is understood, however, that 

the parties hereto shall cooperate in obtaining any right 

of way necessary to be used for jointly used facilities. 

Each party shall perform at its own expense the necessary 

tree trimming to properly clear ita own attachments. If 

any tree removal ia beneficial to each of the parties hereto, 

the cost of such removal shall be shared by the parties. 

10.2 No guarantee, oral or otherwise, is given 

by the Licensor to the Licensee of permission from property 

owners, municipalities, or others, for the joint use of its 

poles and/or right of way by the Licensee for the placing 

thereon of the Licensee's attachments or to trim or remove 

any trees. If objection is made thereto and the Licensee 

is unable to adjust the matter satisfactorily within a 

reasonable time, the Licensor may at any time upon ninety 

(90) days notice in writing to the Licensee require the 

Licensee to remove its attachments from the polea involved 

and the Licensee shall, within ninety (90) days after 

receipt of such notice, remove its attachments, and/or the 

anchora, guys, stubs, or brace poles at its own expense. 
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Should the Licensee fail to so remove its attachments and/or 

the anchors, guys or brace pole within said time, the Licensor 

may remove them at the Licensee's expense without any liability 

whatever for such removal or the manner of making it, for 

which expense the Licensee shall reimburse the Licensor on 

demand. 

10.3 Unless otherwise specifically agreed to in 

a particular case, all guya, anchors and brace poles shall 

be placed by and at the expense of the party whose attachments 

make such work necessary, and auch guya, anchora and brace 

poles shall remain and be maintained as the sole property 

of the party placing them. 

10.4 All ground bracing required by the Licensee 

shall be installed and maintained by the Licensor at Licensee's 

cost and expense. If the ground bracing is required by each 

of the parties hereto, the cost and expense of installing 

and maintaining such bracing shall be shared by the parties. 

ll. PROCEDURE WHEN CHARACTER 
OF CIRCUITS IS CHANGED 

11.1 When either party desires to change the 

character of its circuits on jointly used poles, which will 
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necessitate changes in the poles or attachments thereto 

to comply with the Specifications referred to in Section 3, 

or which in the opinion of either party might affect the 

safety or operation of the other party's facilities, the 

party desiring to change the character of its circuits shall 

give sixty (60) days notice in writing to the other party 

of such contemplated change (shorter notice, including oral 

notice, subsequently confixmied in x̂ rriting, may be given in 

cases of emergency). In the event that the other party 

agrees in writing to continued joint use notwithstanding 

such changed character of the circuits, then joint use of 

such poles shall be continued with such changes as may be 

agreed upon in the light of the character of circuits in­

volved, including any changes in construction which may be 

required to meet the Specifications referred to in Section 3. 

The division of expense of any such necessary changes in 

construction shall be as mutually agreed upon. 

11.2 In the event, however, that the other party 

fails within thirty (30) days from receipt of siich notice 

to agree in writing to continue the joint use of such poles 

with such changed character of the circuits, then both parties 
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shall cooperate in accordance with the following plan: 

11.2.1 The parties hereto shall determine and 

agree upon the most practical and economical method of 

effectively providing for separate lines, either overhead 

or underground, and the party whose circuits are to be 

moved shall promptly carry out the necessary work. 

11.2.2 The net expense involved in re-establishing 

such circuits in the new locations as are necessary to furnish 

the same or equivalent facilities (which existed in the joint 

use at the time such change was decided upon) for the party 

which is to vacate the joint pole line, shall be equitably 

apportioned between the parties hereto. The cost of plant 

betterments shall not be included in said net expense, but 

due consideration shall be given - among other items - to the 

cost of the new pole line and attachments, cost of new right 

of way, cost of removing old attachments and placing them in 

the new locations, salvage adjustments, and vacating party's 

ownership interest, if any, in the original joint use poles. 

11.2.3 The ownership of any new pole line, or under­

ground facilities, constructed in accordance with Sections 11.2 

- 11.2.2, inclusive, in a new location shall, unless otherwise 
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agreed upon by the parties hereto, be vested in the party 

for whose use it is constructed. The ownership of the old 

line, when vacated by the owner in accordance with the fore­

going procedure, ahall be transferred to and vested in the 

party continuing to use said line. 

11.3 In the event the parties hereto cannot agree 

as to which party ia to move ita circuits or upon the division 

of costs to be incurred, then the separation of the lines 

shall be made as specified below. 

11.3.1 On any poles which are jointly used and are 

the property of the Telephone Company, the Electric Company 

shall remove ita attachments at its sole cost and expense, 

11.3.2 On any polea which are jointly used and 

are the property of the Electric Company, the Telephone 

Company shall remove its attachments at its sole cost and 

expense, 

12. ABANDONMENT OF JOINTLY USED POLES 

12.1 If the Licensor desires at any time to 

abandon any jointly used pole, it shall give the Licensee 

notice in writing to that effect at least thirty (30) days 

prior to the date on which it intends to abandon such pole. 
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If, at the expiration of said period, the Licensor shall 

have no attachments on such poles, but the Licensee shall 

not have removed all of its attachments therefrom, such 

poles shall thereupon become the property of the Licensee, 

and the Licensee shall save harralesa the former Licensor 

from all obligation, liability, damage, coat, expenae, or 

charges incurred thereafter, because of, or arising out of, 

the presence or condition of such pole or of any attachments 

thereon, and shall pay the Licensor a sum based on the pole 

requirements of the Licensee in proportion to the then value 

in place of such abandoned pole or poles, or such other 

equitable sum as may be agreed upon betrween the parties. 

12.2 All right, title and interest of the Licensor 

in abandoned poles hereunder shall be transferred by proper 

records, 

12.3 The Licensee may at any time abandon a joint 

pole by giving notice thereof in writing to the Licensor and 

removing therefrom all attachments it may have thereon, 

12.4 If both parties at the same time abandon any 

jointly used pole, each party shall at ita own expense remove 

its attachments therefrom and the Licensor shall thereupon 

remove the pole. 
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13. DEFAULTS 

13.1 If either party shall fail to comply with any 

of the terms of thia Agreement and auch default continues 

for sixty (60) days after notice thereof in writing from 

the other party, all rights of the party in default there­

under to occupy jointly the poles in question shall be 

automatically terminated and the party in default shall 

thereupon remove its attachments from the poles in question. 

In case of such removal, the provisions of Section 12 shall 

apply, 

13.2 If either party shall make default in the 

performance of any work which it is obligated to do under 

the terms of this Agreement, the other party may elect to 

do such work, and the party in default shall reimburse the 

other party for the cost thereof. Failure on the part of 

the defaulting party to make such payment within thirty (30) 

days upon presentation of bills therefor, shall, at the 

election of the other party, constitute a default under 

Section 13.1. 

14. WAIVER OF TERMS OR CONDITIONS 

14.1 The failure of either party to enforce or 

insist upon the compliance with any of the terms or provisions 
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of this Agreement shall not constitute a general waiver or 

relinquishment of any such terms or provisions, but the same 

shall be and remain at all times in full force and effect. 

15. ASSIGNMENT OF RIGHTS 

15.1 Except as otherwise provided herein, neither 

party hereto shall assign or otherwise dispose of this Agree­

ment, or any of its righta or interests hereunder, or any of 

the joint polea or attachments or rights of way covered by 

thia Agreement, to any third party, without the written 

consent of the other party; provided, however, that nothing 

herein contained shall prevent or limit the right of either 

party, nor shall such written consent be required, to mortgage 

any or all of its property, rights, privileges and franchises, 

or lease, transfer or sell any of them to another corporation 

organized for the purpose of conducting a business of the 

same general character as that of such party, or to enter 

into any merger or consolidation and, in case of the fore­

closure of such mortgage, or in case of auch lease, transfer, 

aale, merger or conaolidation, its rights and obligations 

hereunder shall pass to, and be acquired and assiimed by. 
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the purchaser at foreclosure, the transferee, leasee, 

purchaser, assignee, merging or consolidating company, or 

trustee under such merger, as the case may be. 

15.2 Third Partv Attachments - Other Than in 
Licensee's Space 

Authority and responsibility for the placing 

of attachmenta of any person, firm, private corporation or 

other party (Third Party Attachments) on the poles of the 

Licensor other than in the space occupied by or reserved 

for the Licensee, shall rest with the Licensor, and the 

Licensor shall be entitled to all rentals or other payments 

received from any such other parties. Any such Third Party 

Attachments shall be made and maintained in accordance with 

the Specifications referred to in Section 3, 

15.2,1 Third Party Attachmenta - In Licensee's 
Space 

Authority and responsibility for the placing 

of attachments in the apace occupied by or reserved for the 

Licensee by any person, firm or private corporation conducting 

a business of the same general character as the Licensee shall 

rest solely with the Licensee, and the Licensee shall be 

entitled to any rentals or other chargea received from any 

such other parties. Any such attachments shall be made and 

maintained in accordance with the Specifications referred to 

in Section 3. 
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15.2.2 In the event the Third Party Attachments 

require adjustments in the poles or attachments of the 

parties hereto the arrangements therefor and the costs 

thereof shall be made with and paid to the authorizing party 

who shall arrange for and make pajmients to the other party 

in the manner and to the extent provided by Sections 6 and 8 

hereof. 

15.3 Any attachments, except attachments of a 

municipal corporation or other political subdivision, 

covered by such assigned rights or privileges on the joint 

poles covered by this Agreement in accordance with the above 

paragraphs, shall be treated in all respects, for the purpose 

of this Agreement, as if they were the property of the party 

granting the said rights or privileges, and the righta, 

obligations, and liabilities of auch party under thia Agree­

ment in respect to such attachments shall be the same aa if 

it were the actual owner thereof. 

16. EXISTING RIGHTS OF OTHER PARTIES 

16.1 If, prior to bringing certain poles under 

the terma and conditiona of thia Agreement, either of the 

parties hereto has conferred upon any person, firm or 
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corporation, not parties to this Agreement, by contract 

or otherwise, rights or privileges to use jointly such 

poles, nothing herein contained ahall be construed aa 

affecting said rights or privileges; and said party shall 

have the right, by contract or otherwise, to continue and 

extend said existing rights or privileges, and collect and 

retain such rental fees as it sees fit. 

16.2 Any attachments, except attachments of a 

municipal corporation or other political subdivision, covered 

by Section 16,1 on any of the joint poles covered by this 

Agreement shall be treated in all respects, for the purpose 

of this Agreement, as if they were the property of the 

party granting these said rights or privileges, and the 

rights, obligations and liabilities of such party under 

this Agreement in respect to such attachments ahall be the 

same as if it were the actual owner thereof. 

17. REVIEW OF AGREEMENT 

17.1 At the expiration of three (3) years after 

the execution of this Agreement, and at two (2) year periods 

thereafter, either of the parties hereto may request, in 

writing, a review of the terms of this Agreement and/or the 
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Specifications mentioned herein, and such review shall be 

made within ninety (90) days after the receipt of such 

requeat; provided, however, that nothing herein contained 

shall prevent changes being made in this Agreement at any 

time by mutxial consent of the parties hereto. The terms 

of this Agreement shall remain in full force until such 

revisions or changes are approved in writing by both of 

the parties hereto. 

18. TERM OF AGREEMENT 

18,1 This Agreement shall remain in full force 

and effect for 10 years from the date hereof, and shall 

continue in effect thereafter until terminated by either 

party upon one year's notice in writing to the other 

party; such termination may be complete or partial, should 

one party decide to terminate as to a certain area or 

certain areas only. 

19. LIABILITY AND DAMAGES 

19.1 Whenever any liability is incurred by either 

or both of the parties hereto for damages for injuries to the 

employees or for damages to the property of either party, 

or for injuries to other persons or their property, arising 
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out of the joint use of poles under this Agreement, which 

joint use is understood to include the wires and fixtures 

of parties hereto, installed between and attached to the 

jointly used poles covered by this Agreement, the liability 

for such damages, between the parties hereto, shall be as 

follows: 

19.2 Each party shall be liable for all damages 

for such injuries or damages to persons or property caused 

solely by its negligence or solely by ita failure to comply 

at any time with the Specificationa referred to in Section 3, 

19.3 Each party ahall be liable for all damages 

for auch injuries to its own employees or its own property 

that are caused by the concurrent negligence of both parties 

hereto or that are due to causes which cannot be traced to 

the sole negligence of the other party. 

19.4 Eaph party ahall be liable for one-half (1/2) 

of all damages for such injuries to persons other than 

employees of either party, and for one-half (1/2) of all 

damages for siich injuries to property not belonging to 

either party that are caused by the concurrent negligence 

of both parties hereto or that are due to causes which 

cannot be traced to the sole negligence of either party. 
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19.5 All claims for damages arising hereunder 

that are asserted against or affect both parties hereto 

shall be dealt with by the parties hereto jointly; provided, 

however, that in case of any such claims which the parties 

hereto mutually agree come under the provisions of Section 

19,4 and where the claimant desires to settle any such claim 

upon terms acceptable to one of the parties hereto but not 

to the other party to which said terms are acceptable may, 

at its election, pay to the other party one-half (1/2) of 

the expense which such settlement would involve, and there­

upon said other party shall be bound to protect the party 

making such payment from all further liability and expense 

on account of such claim. 

19.6 In the adjustment between the parties hereto 

of any claim for any damages arising hereunder, the liability 

assumed hereunder, by the parties shall include, in addition 

to the amounts paid to the claimant, all expenaes incurred 

by the partiea in connection therewith, which shall comprise 

costs, disbursements, and other proper charges and expendi­

tures, but shall not include attorney's fees. 
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20. JOINT UNDERGROUND CONSTRUCTION 

20.1 Whenever either party proposes to make joint 

use of trenching for underground lines within the area where 

both companies operate, it shall notify the other party to 

determine whether it wishes to participate in auch joint use. 

Should the other party so desire, it shall give prompt written 

notification of that fact, by use of an approved form, to the 

party proposing the trenching. 

20.2 With reapect to any joint use trenching the 

parties using same shall each bear a proportionate part of 

trenching costs incurred thereby. Such costs shall include 

not only direct labor and equipment costs, but also all 

applicable indirect costs, such as overhead charges and 

administrative expense. The party doing the trenching work, 

or under whose direction such work is done, shall bill the 

sharing party for its share of the trenching coats at 

reasonable intervals and such party shall make prompt pay­

ment for ita portion of the trenching expense. Nothing 

herein ahall prevent the parties to this Agreement from 

agreeing that other parties may also use the same trenches. 
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In such case the total cost for trenching shall be reasonably 

apportioned between all such parties using the trench. Should 

The Dayton Power and Light Company desire to install gas lines 

in the trench in addition to its underground electric lines, 

it shall contribute a double portion towards said trenching 

costs. 

20.3 All joint use of trenches shall be made in 

accordance with orders and regulations of The Public Utilitiea 

Comraisaion of Ohio, including Administrative Order No. 72, 

as amended, and with construction standards of The Dayton 

Power and Light Company then in effect. 
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IN WITNESS WHEREOF, the parties have caused this 

Agreement to be executed in duplicate, and their corporate 

seals to be affixed thereto by their respective officers 

hereunto duly authorized, as of the 

THE DAYTON POWER AND LIGHT COMPANY J ^ 

E. D. Smith, Group Vice President 
Construction, Production and Engineering 

on, Secretary %i'im 
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JOINT USE POLE AGREEMENT 

between 

THE DAYTON POWER AND LIGHT COMPANY 

and 

THIS AGREEMENT, made and entered into as of the 

1st day of January, 1973 by and between THE DAYTON POWER 

AND LIGHT COMPANY, a corporation organized and existing 

under the laws of the State of Ohio, hereinafter sometimes 

called the "Electric Company", whose address is 25 North 

Main Street, Dayton, Ohio 45402, and 

a corporation organized and existing under the laws 

of the State of Ohio, hereinafter sometimea called the 

"Telephone Company", whose address is 

W i I N i S . ^ J | T H : 

WHEREAS, the Electric Company and the Telephone 

Company desire to establish joint use of their respective 

poles when and where joint use shall be of mutual advantage; 

and 

WHEREAS, the conditions determining the necessity 

or desirability of joint use depend upon the service require­

ments to be met by both parties, including considerations of 
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safety and economy, and each of them should be the judge of 

what the character of its circuits should be to meet its own 

service requirements and as to whether or not these service 

requirements can be properly met by the joint use of poles. 

NOW, THEREFORE, in consideration of the premises 

and the mutual covenants herein contained, the parties 

hereto, for themselves, their successors and assigns, do 

hereby covenant and agree as follows: 

1. OPERATING ROUTINE 

l.l An operating routine shall be jointly prepared 

by the parties hereto, and shall be approved respectively by 

the Chief Engineers of the parties hereto. This routine 

shall be based on this Joint Uae Pole Agreement and shall 

give the detailed methods and procedures which will be followed 

in establishing, maintaining and discontinuing the joint use 

of poles. In case of any ambiguity or conflict between the 

provisions of this Agreement, and those of the "Operating 

Routine" the provisions of this Agreement shall be controlling. 

Said Operating Routine may be changed at any time upon the 

approval of the Chief Engineer, or his designee, of each of 

the parties hereto, provided such changes do not conflict 

with the terms of this Joint Use Pole Agreement. 
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2. SCOPE OF AGREEMENT 

2.1 This Agreement defines the rights and obli­

gations of the parties hereto arising out of the arrangements 

between them governing the joint use of poles. 

2.2 This Agreement shall be in effect in all of 

the territory in the State of Ohio in which both of the 

parties to this Agreement now or may hereafter operate, and 

shall cover all poles of each of the parties now existing or 

hereafter erected or acquired in the above territory when 

such poles are brought hereunder in accordance with the 

procedure hereinafter provided. 

2.3 If either party acquires by purchase, merger, 

consolidation or otherwise, another company conducting a 

business of the same character as that of such party in the 

territory where each of the parties operate, any contracts 

and agreements with the acquired company, covering the joint 

use of poles, shall be cancelled so that all such poles in 

the newly acquired territory shall be brought under and be 

governed by the terms and provisions of thia Agreement, 

effective as of the date of acquisition. 
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2.4 Each party reserves the right to exclude 

from joint use (1) poles which, in the owner's judgment, 

are necessary for its own sole use; and (2) poles which 

carry, or are intended by the owner to carry, circuits of 

such character that in the owner's judgment the proper 

rendering of its service now or in the future makes joint 

use of such poles undesirable. 

3. SPECIFICATIONS 

3.1 The joint use of poles covered by this Agree­

ment, except where specifically exempted herein, shall be in 

conformity with the Specifications set forth in the Operating 

Routine, 

4. EXPLANATION OF TERMS 

4.1 For the purpose of this Agreement, certain 

terms when used herein shall have the following meaning: 

4.2 "JOINT USE" is the simultaneous use of any 

pole for the attachments of both parties, in conformity with 

the Specifications referred to in Section 3. 

4.3 "JOINT POLE" is a pole occupied simultaneously 

by the attachments of both parties or upon which space is 

provided under this Agreement for the attachments of both 

parties, whether or not such space is actually occupied by 

attachments. 
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4.4 "STANDARD JOINT POLE" is a wood pole of 

minimum height which will provide sufficient space and be of 

adequate strength for the attachments used by the respective 

parties as specified in Sections 4.5 to 4.5.3 and as provided 

in Section 3, Specifications. Normally, a standard joint 

pole under this Agreement shall be a 35' class 5 pole. 

4.5 "STANDARD SPACE" is the following described 

space on a standard joint pole for the exclusive use of each 

party hereto, respectively: 

4.5.1 For the Electric Company: the uppermost 

5 feet. 

4.5.2 For the Telephone Company: a space of 

2 feet, at sufficient distance below the space of the Electric 

Company to provide at all times the neutral space required by 

the Specifications referred to in Section 3. 

4.5.3 For the Gable TV or other parties, a space 

of one foot between the Electric Company space and the 

Telephone Company space. 

4.5.4 In certain instances, as set forth in the 

Specifications referred to in Section 3, either party may 

occupy the standard space of the other party. 

4.5.5 The standard spaces referred to in Sections 

4.5 to 4.5.2, inclusive, shall be at the heights above ground, 

tracks, or buildings described in the Specifications referred 

to in Section 3. 
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4.5.6 The space below the Telephone Company's 

space may be used where mutually agreed upon for such attach­

ments of either party that do not conflict with the Specifi­

cations referred to in Section 3, and providing that this 

does not make necessary increasing the height of the pole. 

4.5.7 The distribution of space on a pole other 

than a standard pole, as defined in Section 4.4 hereof, 

shall be governed by the provisions of that section of the 

Operating Routine relating to "Excess Height". 

4.6 "ATTACHMENTS" are any material or apparatus 

now or hereafter attached to a joint pole by the parties 

hereto. 

4.7 "SERVICE DROP" is that span of the service 

used exclusively to serve a customer's or subscriber's 

dwelling or commercial establishment. 

4.8 "TRANSFERRING" is the moving of attachments 

from one pole to another. 

4.9 "REARRANGING" is the moving, relocating or 

otherwise reconstructing of attachments on a joint pole. 

4.10 "LICENSOR" is the party owning a pole at the 

time such pole is brought under the tenns of this Agreement. 
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4.11 "LICENSEE" is the party having the right 

under this Agreement to make attachments to the Licensor's 

pole. 

4.12 "RESERVED SPACE" as applied to space on a 

pole is that unoccupied space provided and maintained by the 

Licensor, either for its own use, or expressly for the 

Licensee's use at the Licensee's request. 

4.13 "INTERMEDIATE POLE" is an additional joint 

pole required to be placed in a pole line for the purpose 

of primarily supporting the attachments of one of the parties, 

5. ALLOCATION OF OWNERSHIP 
OF JOINTLY USED POLES 

5.1 The objective percentage of ownership of the 

total number of poles jointly used or reserved for joint 

use by the parties hereto ia 60% for the Electric Company 

and 40% for the Telephone Company. 

5.2 In order to effectuate the joint use of poles 

in the manner proposed by this Agreement, whenever it is 

determined that jointly used poles exist as a result of 

purchase, merger, consolidation or otherwise with other 

companies, a check shall be made of these poles in order to 

determine their height, condition and ownership. 
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5.3 If it is determined under paragraph 5.2 that 

ownership in the poles involved should be allocated between 

the parties hereto to accomplish the intent of the parties 

hereto as expressed in paragraph 5,1, each party will sell 

to the other party all of its right, title and interest in 

the poles allocated to such other party, free and clear from 

all encumbrances whatsoever. 

5.4 The price to be paid by each party to the 

other for the poles allocated to it, as hereinabove provided, 

shall be determined in the manner to be set forth in the 

Operating Routine, it being underatood that in the deter­

mination of such price the principles pertaining to future 

construction set forth in paragraphs 8.1 and 8.1.1 of 

Section 8 hereof ahall be followed. 

5.5 After auch allocation and mutual transfer of 

ownership such poles shall be brought under this Agreement 

in the manner prescribed in Section 6, 

6. ESTABLISHING JOINT USE OF EXISTING POLES 

6.1 Whenever either party desires to place any 

attachments or reserve space on any pole of the other for 

any attachments requiring space thereon which is not then 

specifically reserved hereunder for its use, such party 
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shall make written proposal therefor in accordance with 

the Operating Routine. The proposal when accepted in 

writing, which acceptance shall not be unreasonably with­

held, by the other party shall constitute a permit to use 

jointly the pole or poles covered thereby. The Licensor 

shall promptly make any re-arrangements of attachments or 

pole replacements necessary for the contemplated joint 

use in accordance with the Operating Routine and any costs 

incurred in connection therewith shall be borne as provided 

in Section 8. 

7. ESTABLISHING JOINT USE OF NEW POLES 

7.1 Each party ahall keep the other party informed 

in writing as to plans for the construction of new pole lines 

or the reconstmaction of existing pole lines which may be 

used jointly and subject to Section 2.4 hereof, shall offer 

the other party the joint use of auch new polea. If the 

other party deaires joint uae of auch polea, it shall make 

written proposal therefor as provided in the Operating 

Routine. The proposal when accepted in writing by the 

other party shall constitute a permit to use jointly the 

poles covered thereby. Both parties shall promptly proceed 

in accordance with the Operating Routine and any costs 
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incurred in connection with establishing joint use of such 

poles shall be borne as provided in Section 8. 

7.2 In order to promote the sole ownership by 

each party of its objective share of jointly used poles, the 

new poles may, if mutnaally agreed, be erected and/or owned 

by the party then owning less than its objective share of 

jointly used poles under this Agreement, subject to Section 

2.4, provided however, the parties shall endeavor to avoid 

mixed ownership of poles in any given pole line. 

8. PAYMENTS AND POSTS 

8.1 A standard joint pole shall be erected at 

the sole expense of the Licensor. Where a pole other than 

standard is required due solely to the Licensor's require­

ments, such pole shall be erected at the sole expense of the 

Licensor. 

8.1.1 Where a pole other than standard is re­

quired solely for the benefit of the Licensee, the Licensee 

shall reimburse the Licensor for the excesa cost, if any, 

of such pole over the cost of a standard pole. 

8.2 If the Licensor suffers a loss of remaining 

pole life due to prematurely replacing existing poles with 

poles suitable for joint use at the Licensee's request. 
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the Licensor shall be reimbursed for such loss in the manner 

set forth in the Operating Routine. 

8.3 On each anniversary date of this Agreement, 

the partiea shall determine the total number of poles then 

in joint use, and the number of such polea owned by each 

party. For each Electric Company pole containing Telephone 

Company attachments, the Telephone Company shall be charged 

by the Electric Company a rental of $7.20 per pole per year. 

For each Telephone Company pole containing Electric Company 

attachments, the Electric Company shall be charged by the 

Telephone Company a rental of $10.80 per pole per year. 

The agreed rental rates shall then be applied to the number 

of joint use poles owned by each party. The party entitled 

to receive the greater rental sum shall be paid by the 

other the net amount due it provided in 8.4 below. 

The rental charges are based on a mutually agreed 

annual charge for a atandard 35 foot, class 5 pole and 

computed at 40% of such charge for the Telephone Company 

and 60% of auch charge for the Electric Company. The annual 

charge shall remain in effect until changed as provided in 

Section 18 hereof. 

8.4 As to any rental payments due aa a result of 

the occupation of the one foot space reserved for other 

parties, the party owning said poles shall be entitled to 

said rental payments. 
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8.5 Any payments or costs due either party from 

the other shall be paid within sixty C60) days after bills 

therefor have been rendered. 

9. MAINTENANCE OF POLES AND ATTACHMENTS 

9.1 The Licensor shall, at its own expense, main­

tain and repair its joint use poles at all times in a safe 

and serviceable condition and in accordance with the Speci­

fications referred to in Section 3 and shall replace or 

relocate, if and when required, any of its joint use poles 

with equivalent poles, in accordance with the provisions of 

Section 8. 

9.2 Each party hereto shall at its own expense 

at all times maintain its attachments on the joint poles 

in accordance with the Specifications referred to in Section 3 

and shall keep them in safe condition and in thorough, and 

complete repair. 

9.3 Each party agrees to exercise care in the use 

of any joint poles, and satisfy itaelf of their aafe condition 

before performing any work thereon. 

9.4 Any exiating joint uae conatruction, or any 

joint use conatruction brought under this Agreement in 
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accordance with Section 2.3 which does not conform to the 

Specifications of this Agreement shall be brought into 

conformity therewith as follows: 

9.4.1 Both parties hereto shall exercise due 

diligence in bringing into conformity with Section 3, as 

occasion may arise, any existing joint use construction. 

9.4.2 When any of the exiating joint uae conatruc­

tion of either party is generally reconstructed or any 

changes are made in the arrangement or characteristics of 

their circuits or attachments, the new or changed parts 

shall be brought into conformity with Section 3. 

9.4.3 When such existing joint use construction 

shall have been brought into conformity with said Specifica­

tions, it shall at all times thereafter be maintained aa pro­

vided in Sectiona 9.1 and 9.2. The cost of bringing such 

existing joint uae conatruction into conformity with said 

Specifications shall be t>orne by the parties hereto in the 

manner specified in this Section and in Section 8. 

10. RIGHT OF WAY. GUYS. TREE TRIMMING, ETC. 

10.1 Each party shall be responsible for securing 

its own necessary rights of way, anchor privileges, tree 

trimming and removal rights, and guying privileges from 
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property owners and/or from municipal, state or other 

governmental authorities. It is understood, however, that 

the parties hereto shall cooperate in obtaining any right 

of way necessary to be used for jointly used facilities. 

Each party shall perform at its own expense the necessary 

tree trimming to properly clear its own attachments. If 

any tree removal is beneficial to each of the parties hereto, 

the cost of such removal shall be shared by the parties. 

10.2 No guarantee, oral or otherwise, is given 

by the Licensor to the Licensee of permission from property 

owners, municipalities, or others, for the joint use of its 

poles and/or right of way by the Licensee for the placing 

thereon of the Licensee's attachments or to trim or remove 

any trees. If objection is made thereto and the Licensee 

is unable to adjust the matter satisfactorily within a 

reasonable time, the Licensor may at any time upon ninety 

(90) days notice in writing to the Licensee require the 

Licensee to remove its attachmenta from the poles involved 

and the Licensee shall, within ninety (90) days after 

receipt of auch notice, remove its attachments, and/or the 

anchors, guys, stubs, or brace poles at its own expense. 

• 14. 
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Should the Licensee fail to so remove its attachments and/or 

the anchors, guys or brace pole within said time, the Licensor 

may remove them at the Licensee's expense without any liability 

whatever for such removal or the manner of making it, for 

which expense the Licensee shall reimburse the Licensor on 

demand. 

10.3 Unless otherwise specifically agreed to in 

a particular case, all guys, anchors and brace poles shall 

be placed by and at the expense of the party whose attachments 

make such work necessary, and such guys, anchors and brace 

poles shall remain and be maintained as the sole property 

of the party placing them. 

10.4 All ground bracing required by the Licensee 

shall be installed and maintained by the Licensor at Licensee's 

cost and expense. If the ground bracing is required by each 

of the parties hereto, the cost and expense of installing 

and maintaining such bracing shall be shared by the parties. 

11. PROCEDURE WHEN CHARACTER 
OF CIRCUITS IS CHANGED 

11.1 When either party desires to change the 

character of its circuits on jointly used poles, which will 
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necessitate changes in the poles or attachments thereto 

to comply with the Specifications referred to in Section 3, 

or which in the opinion of either party might affect the 

safety or operation of the other party's facilities, the 

party desiring to change the character of its circuits shall 

give sixty (60) days notice in writing to the other party 

of such contemplated change (shorter notice, including oral 

notice, subsequently confirmed in writing, may be given in 

cases of emergency). In the event that the other party 

agrees in writing to continued joint use notwithstanding 

such changed character of the circuits, then joint use of 

such poles shall be continued with such changes as may be 

agreed upon in the light of the character of circuits in­

volved, including any changes in construction which may be 

required to meet the Specifications referred to in Section 3. 

The division of expense of any such necessary changes in 

construction shall be aa mutually agreed upon. 

11.2 In the event, however, that the other party 

fails within thirty (30) days from receipt of such notice 

to agree in writing to continue the joint use of such poles 

with such changed character of the circuits, then both parties 
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shall cooperate in accordance with the following plan: 

11.2.1 The parties hereto shall determine and 

agree upon the most practical and economical method of 

effectively providing for separate lines, either overhead 

or underground, and the party whose circuits are to be 

moved shall promptly carry out the necessary work, 

11.2.2 The net expense involved in re-establishing 

such circuits in the new locations as are necessary to furnish 

the same or equivalent facilities (which existed in the joint 

use at the time such change was decided upon) for the party 

which is to vacate the joint pole line, shall be equitably 

apportioned between the parties hereto. The cost of plant 

betterments shall not be included in said net expense, but 

due consideration shall be given - among other items - to the 

cost of the new pole line and attachments, cost of new right 

of way, cost of removing old attachmenta and placing them in 

the new locations, salvage adjustments, and vacating party's 

ownership interest, if any, in the original joint use poles. 

11.2.3 The ownership of any new pole line, or under­

ground facilities, constructed in accordance with. Sections 11.2 

- ]1.2.2, inclusive, in a new location shall, unless otherwise 

•17-



GS-6.5 (Confidential) 

agreed upon by the parties hereto, be vested in the party 

for whose use it is constructed. The ownership of the old 

line, when vacated by the owner in accordance with the fore­

going procedure, shall be transferred to and vested in the 

party continuing to use said line, 

11,3 In the event the parties hereto cannot agree 

as to which party is to move its circuits or upon the division 

of costs to be incurred, then the separation of the lines 

shall be made as specified below. 

11.3.1 On any poles which are jointly used and are 

the property of the Telephone Company, the Electric Company 

shall remove its attachmenta at its sole cost and expense. 

11.3.2 On any poles which are jointly used and 

are the property of the Electric Company, the Telephone 

Company shall remove ita attachmenta at its sole cost and 

expense. 

12. ABANDONMENT OF JOINTLY USED POLES 

12.1 If the Licensor deairea at any time to 

abandon any jointly uaed pole, it shall give the Licensee 

notice in writing to that effect at leaat thirty (30) days 

prior to the date on which it intenda to abandon auch pole. 
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If, at the expiration of said period, the Licensor shall 

have no attachments on such, poles, but the Licensee shall 

not have removed all of its attachments therefrom, such 

poles shall thereupon become the property of the Licensee, 

and the Licensee shall save harmless the former Licensor 

from all obligation, liability, damage, cost, expense, or 

charges incurred thereafter, because of, or arising out of, 

the presence or condition of such pole or of any attachments 

thereon, and ahall pay the Licensor a sum based on the pole 

requirements of the Licensee in proportion to the then value 

in place of such abandoned pole or poles, or such other 

equitable sum as may be agreed upon between the parties. 

12.2 All right, title and interest of the Licensor 

in abandoned poles hereunder shall be transferred by proper 

records. 

12.3 The Licensee may at any time abandon a joint 

pole by giving notice thereof in writing to the Licensor and 

removing therefrom all attachments it may have thereon. 

12.4 If both parties at the same time abandon any 

jointly used pole, each party shall at its own expense remove 

its attachments therefrom and the Licensor shall thereupon 

remove the pole. 
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13, DEFAULTS 

13.1 If either party shall fail to comply with any 

of the terms of this Agreement and such default continues 

for sixty (60) days after notice thereof in writing from 

the other party, all rights of the party in default there­

under to occupy jointly the poles in question shall be 

automatically terminated and the party in default shall 

thereupon remove its attachments from the poles in question. 

In case of such removal, the provisions of Section 12 shall 

apply, 

13.2 If either party shall make default in the 

performance of any work which it is obligated to do under 

the terms of this Agreement, the other party may elect to 

do such work, and the party in default shall reimburse the 

other party for the cost thereof. Failure on the part of 

the defaulting party to make such payment within thirty (30) 

days upon presentation of bills therefor, shall, at the 

election of the other party, constitute a default under 

Section 13.1. 

14. WAIVER OF TERMS OR CONDITIONS 

14.1 The failure of either party to enforce or 

insist upon the compliance with any of the terms or provisions 
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of this Agreement shall not constitute a general waiver or 

relinquishment of any such terms or provisions, but the same 

shall be and remain at all times in full force and effect. 

15. ASSIGNMENT OF RIGHTS 

15,1 Except as otherwise provided herein, neither 

party hereto shall assign or otherwise dispose of this Agree­

ment, or any of its rights or interests hereunder, or any of 

the joint poles or attachments or rights of way covered by 

this Agreement, to any third party, without the written 

consent of the other party; provided, however, that nothing 

herein contained shall prevent or limit the right of either 

party, nor shall such written consent be required, to mortgage 

any or all of its property, rights, privileges and franchises, 

or lease, transfer or sell any of them to another corporation 

organized for the purpose of conducting a business of the 

same general character as that of such party, or to enter 

into any merger or consolidation and, in case of the fore­

closure of such mortgage, or in case of such lease, transfer, 

sale, merger or consolidation, its rights and obligations 

hereunder shall pass to, and be acquired and assumed by. 
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the purchaser at foreclosure, the transferee, lessee, 

purchaser, assignee, merging or consolidating company, or 

trustee under such merger, as the case may be. 

15,2 Third Party Attachments - Other Than in 
Licensee's Space 

Authority and responsibility for the placing 

of attachmenta of any person, firm, private corporation or 

other party (Third Party Attachments) on the poles of the 

Licensor other than in the space occupied by or reserved 

for the Licensee, shall rest with the Licensor, and the 

Licensor shall be entitled to all rentals or other payments 

received from any such other parties. Any such Third Party 

Attachments shall be made and maintained in accordance with 

the Specificationa referred to in Section 3. 

15.2,1 Third Party Attachments - In Licensee's 
Space 

Authority and responsibility for the placing 

of attachments in the space occupied by or reserved for the 

Licensee by any person, firm or private corporation conducting 

a business of the same general character as the Licensee shall 

rest solely with the Licensee, and the Licensee shall be 

entitled to any rentals or other charges received from any 

such other parties. Any such attachments shall be made and 

maintained in accordance with the Specifications referred to 

in Section 3. 
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15.2.2 In the event the Third Party Attachments 

require adjustments in the poles or attachments of the 

parties hereto the arrangements therefor and the costs 

thereof shall be made with and paid to the authorizing party 

who shall arrange for and make payments to the other party 

in the manner and to the extent provided by Sections 5 and 8 

hereof. 

15,3 Any attachments, except attachments of a 

municipal corporation or other political subdivision, 

covered by such assigned rights or privileges on the jo.lnt 

poles covered by this Agreement in accordance with the above 

paragraphs, shall be treated in all respects, for the purpose 

of this Agreement, as if they were the property of the party 

granting the said rights or privileges, and the rights, 

obligations, and liabilities of such party under this Agree­

ment in respect to such attachments shall be the same as if 

it were the actual owner thereof. 

16, EXISTING RIGHTS OF OTHER PARTIES 

16,1 If, prior to bringing certain poles under 

the terms and conditions of this Agreement, either of the 

parties hereto haa conferred upon any peraon, firm or 
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corporation, not parties to this Agreement, by contract 

or otherwise, rights or privileges to use jointly such 

poles, nothing herein contained shall be constmaed as 

affecting said rights or privileges; and said party shall 

have the right, by contract or otherwise, to continue and 

extend said existing rights or privileges, and collect and 

retain such rental fees as it sees fit. 

16.2 Any attachments, except attachments of a 

municipal corporation or other political subdivision, covered 

by Section 16.1 on any of the joint poles covered by this 

Agreement shall be treated in all respects, for the purpose 

of this Agreement, as if they were the property of the 

party granting these said rights or privileges, and the 

rights, obligations and liabilities of such party under 

this Agreement in respect to such attachments shall be the 

same aa if it were the actual owner thereof. 

17. REVIEW OF AGREEMENT 

17.1 At the expiration of three (3) years after 

the execution of thia Agreement, and at two (2) year periods 

thereafter, either of the parties hereto may request, in 

writing, a review of the terms of this Agreement and/or the 
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Specifications mentioned herein, and such review shall be 

made within ninety (90) days after the receipt of such 

request; provided, however, that nothing herein contained 

shall prevent changes being made in this Agreement at any 

time by mutual consent of the parties hereto. The terms 

of this Agreement shall remain in full force until such. 

revisions or changes are approved in writing by both of 

the parties hereto. 

18. TERM OF AGREEMENT 

18.1 This Agreement shall remain in full force 

and effect for 10 years from the date hereof, and shall 

continue in effect thereafter until terminated by either 

party upon one year's notice in writing to the other 

party; such termination may be complete or partial, should 

one party decide to terminate as to a certain area or 

certain areas only. 

19. LIABILITY AND DAMAGES 

19.1 Whenever any liability is incurred by either 

or both of the parties hereto for damages for injuries to the 

employees or for damages to the property of either party, 

or for injuries to other persons or their property, arising 
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out of the joint use of poles under this Agreement, which 

joint use is understood to include the wires and fixtures 

of parties hereto, installed between and attached to the 

jointly used poles covered by this Agreement, the liability 

for such damages, between the parties hereto, shall be as 

follows: 

19.2 Each party shall be liable for all damages 

for such Injuries or damages to persons or property caused 

solely by its negligence or solely by its failure to comply 

at any time with the Specifications referred to in Section 3, 

19.3 Each party shall be liable for all damages 

for such injuries to its own employees or its own property 

that are caused by the concurrent negligence of both parties 

hereto or that are due to causes which cannot be traced to 

the sole negligence of the other party. 

19.4 Each party shall be liable for one-half (1/2) 

of all damages for such injuries to persons other than 

employees of either party, and for one-haIf (1/2) of all 

damages for such injuries to property not belonging to 

either party that are caused by the concurrent negligence 

of both parties hereto or that are due to causes which 

cannot be traced to the sole negligence of either party. 
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19.5 All claims for damages arising hereunder 

that are asserted against or affect both parties hereto 

shall be dealt with by the parties hereto jointly; provided, 

however, that in case of any such claims which the parties 

hereto mutually agree come under the provisions of Section 

19.4 and where the claimant desires to settle any such claim 

upon terms acceptable to one of the parties hereto but not 

to the other party to which said terms are acceptable may, 

at its election, pay to the other party one-half (1/2) of 

the expense which such settlement would involve, and there­

upon said other party shall be bound to protect the party 

making such payment from all further liability and expense 

on account of such claim. 

19.6 In the adjustment between the parties hereto 

of any claim for any damagea arising hereunder, the liability 

assumed hereunder, by the parties shall include, in addition 

to the amounts paid to the claimant, all expenses incurred 

by the parties in connection therewith, which shall comprise 

costs, disbursements, and other proper charges and expendi-

trures, but shall not include attorney's fees. 
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20. JOINT UNDERGROUND CONSTRUCTION 

20.1 Whenever either party proposes to make joint 

use of trenching for underground lines within the area where 

both companies operate, it shall notify the other party to 

determine whether it wishes to participate in such joint use. 

Should the other party so desire, it shall give prompt written 

notification of that fact, by use of an approved form, to the 

party proposing the trenching. 

20.2 With respect to any joint use trenching the 

parties using same shall each bear a proportionate part of 

trenching costs incurred thereby. Such costs shall include 

not only direct labor and equipment costs, but also all 

applicable indirect costs, such as overhead charges and 

administrative expense. The party doing the trenching work, 

or under whose direction such work is done, shall bill the 

sharing party for its share of the trenching costs at 

reasonable intervals and such party shall make prompt pay­

ment for its portion of the trenching expense. Nothing 

herein shall prevent the parties to this Agreement from 

agreeing that other parties may also use the same trenches. 
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In such case the total cost for trenching shall be reasonably 

apportioned between all such parties using the trench. Should 

The Dayton Power and Light Company desire to install gas lines 

in the trench in addition to its underground electric lines, 

it shall contribute a double portion towards said trenching 

costs. 

20.3 All joint use of trenches shall be made in 

accordance with orders and regulations of The Public Utilities 

Commission of Ohio, including Administrative Order No. 72, 

as amended, and with construction standards of The Dayton 

Power and Light Company then in effect. 
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IN WITNESS WHEREOF, the parties have caused this 

Agreement to be executed in duplicate, and their corporate 

seals to be affixed thereto by their respective officers 

hereunto duly authorized, as of the 

THE DAYTON POWER AND LIGHT COMPANY . -j 
I'I.''- ' 

^y *T„Ar̂ SA\iti>6SiU^ 
E. D. Smith, Group Vice President 

Construction, Production and Engineering 

W. R.'Hutchiaon, Secretary 
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23.12 Check of Records 

2 3.121 It is advisable for the local offices of each company to 

check their pole records against each other from time to 

time, in order to hold to a minimum any errors in posting 

or any omissions. This can be done at the time of any major 

reconstruction of lines or when joint inspections are being 

made. Whenever any errors are found by either company, the 

other company should be notified immediately by means of a 

Proposal, in order that both records may be maintained in 

agreement. 

Approved y ^ • ' > ' " / . f 

AND LIGHT COMPANY 

R. F'. H, Wessel, Chief Engineer 
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JOINT USE POLE AGREEMENT 

Between 

THE DAYTON POWER AND LIGHT COMPANY 

and 

THIS AGREEMENT, made and entered into as of this 

1st day of July, 1969, by and between THE DAYTON POWER AND 

LIGHT COMPANY, a corporation organized and existing under 

the law of the State of Ohio, hereinafter sometimes called 

the "Electric Company", an 

a corporation organized and existing under the law of 

the State of Ohio, hereinafter sometimes called the "Tele­

phone Company". 

W I _ T N E £ S _ ^ T H 

WHEREAS, the Electric Company and the Telephone 

Company desire to establish joint use of their respective 

poles when and where joint use shall be of mutual advantage, 

WHEREAS, the conditions deteirmining the necessity 

or desirability of joint use depend upon the service require-
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ments to be met by both parties, including considerations of 

safety and economy, and each of them should be the judge of 

what the character of its circuits should be to meet its own 

service requirements and as to whether or not these service 

requirements can be properly met by the joint use of poles. 

NOW, THEREFORE, in consideration of the premises 

and the mutual covenants herein contained, the parties 

hereto, for themselves, their successors and assigns, do 

hereby covenant and agree as follows: 

1. OPERATING ROUTINE 

1.1 An operating routine shall be jointly prepared 

by the parties hereto, and shall be approved respectively by 

the Chief Engineers of the parties hereto. This routine 

shall be based on this Joint Use Pole Agreement and shall 

give the detailed methods and procedure which will be followed 

in establishing, maintaining and discontinuing the joint use 

of poles. In case of any ambiguity or conflict between the 

provisions of this Agreement, and those of the "Operating 

Routine" the provisions of this Agreement shall be controlling. 

Said Operating Routine may be changed at any time upon the 

approval of the Chief Engineer of each of the parties hereto, 

provided such changes do not conflict with the terms of this 
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Joint Use Pole Agreement. 

2. SCOPE OF AGREEMENT 

2.1 This Agreement defines the rights and obli­

gations of the parties hereto arising out of the arrangements 

between them governing the joint use of poles. 

2.2 This Agreement shall be in effect in all of 

the territory in the State of Ohio in which both of the parties 

to this Agreement now or may hereafter operate, and shall 

cover all poles of each of the parties now existing or here­

after erected or acquired in the above territory when such 

poles are brought hereunder in accordance with the procedure 

hereinafter provided. 

2.3 If either party acquires by purchase, merger, 

consolidation or otherwise, another con^any conducting a busi­

ness of the same character as that of s-uch party in the terri­

tory where each of the parties operate, any contracts and 

agreements with the acquired company, covering the joint use 

of poles, shall be cancelled so that all such poles in the 

newly acquired territory shall be brought under and be gov­

erned by the terms and provisions of this Agreement, effec­

tive as of the date of acquisition. 

2.4 Each party reserves the right to exclude 


