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I. INTRODUCTION
Pursuant {0 Section 4901:1-40, Ohio Administrative Code (“OAC"), Ohio Edison Company
("Ohio Edison”), The Cleveland Electric Iluminating Company (“CEI"”), and The Toledo Edison
Company (“Toledo Edison™) (collectively, the “Companies”) submit their Alternative Bnergy
Resource Plan for compliance with future annual advanced and renewable energy resource
benchmarks for the period January 1, 2010 through December 31, 2020 (the “Plan”), This Plan is
subject to change for a number of reasons, including but not limited to, the statutory requirements
for renewable energy resource increase, the alternative energy resource market further develops, the
statutory requirements for advanced energy resource take effect in a current calendar year, and as
information is obtained regarding the Companies’ baselincs and benchmarks for any given year
covered by this Plan,
I, ALTERNATIVE ENERGY RESOURCE PLAN
A, Baselines and Benchmarks for Alternative Enorgy Resource Compliance
Section 4901:1-40-03(B), OAC, provides that an electric utility’s baseline for compliance
with the alternalive energy resource requirements shall be determined using the following
methodology:
. . . the baseline shall be computed as an average of the three preceding calendar
years of the total annual number of kilowatt-hours of electricity sold under its
standard service offer to any and all retail electric customers whose electtic load
centers are served by that electric utility and are located within the electric utility's
cettified territory, The calculation of the baseline shall be based upon the avetage,
annual, kilowatt-hour sales reported in that electric utility's three most recent forecast
reporls or reporting forms,
In compliance with Section 4901:1-40-03(B) set forth above, the Companies calculated their

total annual number of kilowatt-hours of clectricity sold to their respective retail electilc customers

under their standard service offer (“SSO”) for each of calendar ycars 2007, 2008, and 2009 utilizing
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their three most recent reporting forms (herein referred to respectively as, the “2007 Sales” “2008
Sales” and “2009 Sales”)!, The Companies then averaged their respective 2007 Sales, 2008 Sales
and 2009 Sales to compute their respective 2010 baselines (“2010 Baselines”). The Companies did

not make any adjustments to the 2010 Baseline2, Sce Appendix A,

The Companics’ baselines, for the puspose of this Plan, for 2011 forward ate calculated
using 2008 Sales and 2009 Sales (when applicable to formulate an average of the three preceding
calendar years), and a projected amount of sales for catendar years 2010 forward (as reported in the
Long Term Forecast Repott filed on April 15, 20103), in each case to formulate an average of the
three preceding calendar years (“Projected Sales”). The Companies then averaged their respective
Projected Sales to compute their respective 2011-2020 baselines (#2011-2020 Baselincs™4), The
Companies’ forecast years do not reflect any shopping that may occur, nor did the Companies make
any adjustments to the 2011-2020 Baselines in this Plan. See Appendix A. The Companies then
calculated their respective renewable encrgy resources and solar energy resources benchmarks in
accordance with Amended Substitute Senatc Bill 221 (“SB 221"). Sec Appendix A, The
Companies do not have a statutory requirement for advanced enetgy resources in this ten year

planning period,

L The actual kilowatt hours sold in each of 2007, 2008, and 2009 were reporied on the SE -1 Reporting Forms.

2 The 2010 Baselines include the 2009 solar energy resource compliance shorlfall as ordered by the Commission on
March 10, 2010, Finding and Order for Case No. 09-1922-EL-ACP, Paragtaph 8.

3 See, Case No. 10-504-EL-POR.

4 ‘The Companies baselines for calendar years 2011-2020 will be updaied to reflect actual sales when such information
Decomes available, and shall be reported in the Companies’ applicable Annual Status Report and Compliance Review.
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B. Supply Portfolio Projection

The Companies plan to supply the generation associated with the above baselines in
accordance with standard service offer procurement plans (“SSO Procurement Plans”)5, The
amount projected to be delivered to the Companies’ respective retall electric customers including
distribution Josses and unaccounted for energy is as repotted in the Long Term Forecast Report filed
April 15, 2010. See Appendix A. These quantities represent the energy that the supplicts of the
SSO will be obligated to supply through applicable supplier master agreements associated with the

SSO Procurement Plans,

C.  Methodology Used to Evaluate Compliance Optlons

Given that the Companies do not own alternative energy resource facilities, the Companies’
methodology or process for assessing compliance options was to cvaluate a variety of potential
options. Such options included purchasing renewable energy credits (“RECs”), purchasing a
bundled energy and RBC product, or building alternative energy resource facilities to generale
RECs. The Companies are not in the business of generating electiicity, renewable or otherwise, and
currently do not foresee entering the energy generation business. Thus, the potential option of
building an alternative energy resource facility was eliminated. The Companies also eliminated the
option of procuring a bundled energy and RECs product, given that their current SSO Procurement
Plan strategy for this ten year planning periodO is to procure a product for cnergy that does not
include RECs.

The Companies have purchased and plan to continue to purchase RECs through a

competitive request for proposal solicitation structure for the duration of this ten year plan (“RFP

5 The Companies® $SO Procurement Plans contemplate power purchases. ‘The Companics do not own generation.

6 The Companies’ SSO Procurement Plan strategy for this ten year planning period ls conslstent with the Companies’
Conwnission approved Electric Securlty Plan, Case No, 08-935-BL-SSO.
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REC Procurement Process™). The RRP REC Procurement Process is an cofficient means of meeting
the annual benchmarks as required by SB 221, and provides the Companies with market intelligence
about potential suppliers and the availability of RECs from completed and planned renewable
projects. The 2009 RFP REC Procurement Process was managed by Navigant Consulting, Inc.
(“NCI”). The Companies plan to retain an independent consultant for the management of future
RFP REC Procurement Processes. The Companies will also continue to explore the feasibility of
entering into long term RECs contracts,
D.  Impediments to Achieving Compliance

The most significant impediment to achieving compliance (patticularly for solar renewable
energy resources) is the limited availability of renewable energy rvesources. Such Hmited
availability is exacerbated by the legislative requirement that fifty percent of the rencwable energy
resource requirement originate from facilities located within Ohio, and the regulatory requirement
that rencwable energy resource facilities be cettified by the Public Utilities Commission of Ohio
(“Commission™), As of July, 2009, NCI had identificd less than [ MW of solar energy resource
installed in Ohio, with a portion of such amount already subsctibed in long-term contracis or
committed to reducing the owners’ existing catbon footprint (thus, removed from the marketplace),
Given the length of time it takes lo bring a new facility (particularly solar) on line, this impediment
is likely to continue for some time into the future.

Moreover, in most cases, siting, easements, permits, Interconnections, contracts, and site
prepatation will require twelve to eighteen months. As a result, unless facilities arc well under
construction at this time, there is little opportunity for new facilities to come online and produce
sufficient RECs for some time. Such facilities will also require Commission cettification. In shoxt,
although the supply of RECs are likely to increase as the market further develops, the demand will

also incrcasc as benchmatk requirements increase over time making achieving compliance an
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ongoing challenge. The Companies may also face an additional chatlenge in purchasing sufficient
solar RECs in 2010 to not only cover the 2010 statutory benchmarks in a tight market, but to also
cover the 2009 solar RECs shortfall in 2010, The Companies® only suggestion for addressing
impediments to achieving compliance is for the Commission to remain flexible in the event

regulatory relicf is necessary as this new market develops,

I,  CONCLUSION
The Companies’ Plan is filed pursuant to and complies with Rule 4901:1-40, OAC. As stated
above, the Plan is subject to change as statutory requirements for renewable energy resources
incrense, requirements for advanced energy resource commence, sufficient quantitios of alternative
energy resources become reasonably available in the marketplace and as more information becomes
available about the Companies’ requirements. The Companies’ expect this Plan will be updated and
refined over the ten-year planning horizon,

Respectfully submitted,

<

Ebofy 1., Miller

FIRSTENERGY SERVICE CO.

76 South Main Street

Akron, Ohio 44308

(330) 384-5969

elmiller @firstenergycorp.com

Attorney for Ohio Edison Company, The Cleveland
Blectric Hluminating Company, and The Toledo
Edison Company
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This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on

4/15/2010 3:49:51 PM

Case No(s). 10-0506-EL-ACP

Summary: Report Alternative Energy Resource Plan 2010 Through 2020 electronically filed by
Ms. Ebony L Miller on behalf of Ohio Edison Company, The Cleveland Electric llluminating
Company, The Toledo Edison Company
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BEFORE THE :
PUBLIC UTILITIES COMMISSION OF OHIO O "’53“/0

In the Matter of the Application of
Columbus Southern Power Company for
Amendment of the 2009 Solar Energy
Resource Benchmark, Pursuant to
Section 4928.64(C)(4), Ohio Revised
Code.

57
Case No. 09? -EL-EEC

In the Matter of the Application of
Ohio Power Company for Amendment
of the 2009 Solar Energy Resource
Benchmark, Pursuant to Section
4928.64(C)(4), Ohio Revised Code.

455
Case No.09- -EL-EEC

N N Nt Nt N Nt Nt “vat? Nt o o’

COLUMBUS SOUTHERN POWER’S AND OHIO POWER’S APPLICATION
AND REQUEST FOR EXPEDITED CONSIDERATION

Columbus Southern Power Company (CSP) and Ohio Power Company (OP),
collectively the “Companies” or “AEP Ohio,” submit this application regarding the
Companies’ 2009 Solar Energy Resource (SER) benchmark.! Am. Sub S.B. No. 221
(SB 221) adopted benchmark requirements for solar energy resources found in Section
4928.64, Ohio Rev. Code (SER benchmarks). Of particular relevance to this application,
Section 4928.64(B)(2), Ohio Rev. Code, specifically requires the Companies to meet a
SER benchmark of 0.004% in 2009 and 0.010% in 2010. The Commission’s final rules
concerning the alternative energy portfolio requirements, including the renewable energy
requirements generally and solar energy requirements specifically, have only recently

been adopted (and have not yet become effective). The Companies have made good faith

! The Companies are not currently anticipating the need for amendment of the non-solar renewable
energy resource benchmarks for 2009, but that result presumes that all of the applications for qualified
facility certification pending before the Commission are granted. Accordingly, the Companies reserve the
right to request through a separate application that the non-solar renewable energy resource benchmarks for
2009 be amended, should circumstances subsequently develop that necessitate such a request.
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efforts to comply with the 2009 SER benchmark, as further discussed below, and have
been unable to achieve compliance. Because the period for compliance is rapidly coming
to closure, the issues raised in this application are urgent and expedited consideration is
requested. In particular, the Companies request that the Commission determine, for
compliance purposes, that the Companies’ 2009 SER benchmark be reduced as explained
below based on factors beyond the Companies’ control, pursuant to the Commission’s
- force majeure authority under Section 4928.64(C)(4), Ohio Rev. Code.
In further support of their application, CSP and OP state the following:

1. The Companies are both an “electric distribution utility” as that term is defined in
Section 4928.01 (A) (6), Ohio Rev. Code, and as that term is used in Chapter
4928, Ohio Rev. Code.

2. The Commission has conducted a rulemaking proceeding in Case No. 08-888-EL-
ORD that has recently resulted in the adoption of rules conceming the SER
benchmarks. The rules adopted in Case No. 08-888-EL-ORD are not yet effective
and remain subject to legislative oversight review by the General Assembly’s
Joint Committee on Agency Rule Review.

3. AEP Ohio has been planning and developing its compliance activities but also
needs to wait until after the 08-888 rulemaking was completed to finalize or fully
implement those plans. There were significant compliance issues regarding the
SER benchmarks that remained pending throughout most of 2009 as part of the
08-888 rulemaking, such as whether the Ohio-based requirements will be imposed
annually (as opposed to being imposed by 2025). Due to these uncertainties, AEP

Ohio’s could not implement a final compliance plan for 2009.



Section 4928.65, Ohio Rev. Code, permits usage of Renewable Energy Credits
(RECs) for compliance and AEP.Ohio’s focus has been on obtaining RECs. In
order to achieve full statutory compliance with the SER benchmark (with half of
the needed SER required to be from within Ohio), CSP would need to produce
798 MWh of energy from a solar energy résource or obtain 798 RECs (at least
half from within Ohio and the remainder from elsewhere); OP would need to
produce 1,028 MWh of energy from a solar energy resource or obtain 1,028 RECs
(at least half from within Ohio and the remainder from elsewhere). Thus, the total
AEP Ohio SER benchmark for 2009 would be the equivalent of 1,826 RECs.

In a good faith effort to comply with the SER benchmarks contained within SB
221, AEP Ohio funded and constructed its own solar generating facilities.
Specifically, CSP has constructed a 70 kW photovoltaic distributed generating
facility on the roof of its Athens Service Center and OP has constructed a 70 kW
photovoltaic distributed generating facility on the roof of its Newark Service
Center. Both projects were completed in early 2009 and certification of these
facilities as renewable energy resources is pending before the Commission in
Case Nos. 09-880-EL-REN and 09-881-EL-REN, respectively.

AEP Ohio has made a good faith effort to comply with the SER benchmarks
contained within SB 221, in coordination with efforts made by American Electric
Power Service Corporation (AEPSC) on AEP Ohio’s behalf. AEPSC has
developed expertise and experience in commodity markets and exchanges,

including the solar REC market.
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On behalf of AEP Ohio, AEPSC issued a competitive request for proposals in
July of 2009 for Ohio solar RECs produced between July 31, 2008 and December
31, 2009. As a result of this RFP, three Expressions of Interest Forms were
submitted but no bids were received.

AEP Ohio purchased thirteen 2009-vintage solar RECs in the open market
(subject to certification of the producing facility by the Commission). These
RECs were purchased for $450/REC plus transaction costs. Based on AEPSC’s
experience, this price was competitive and consistent with the present conditions
in the solar REC market. In AEPSC’s opinion, the insufficient supply for 2009
solar RECs is inflating the current price. In any case, AEPSC believes that there
is an insufficient supply in the solar REC market to achieve compliance.

As a result of a competitive RFP for Solar Resources, AEP Ohio also entered into
a 20-year renewable energy purchase agreement (REPA) with Wyandot Solar
LLC in connection with the construction of a 10 MW AC (~12 MW DC) solar
farm in Wyandot County, Ohio. The estimated commercial operation date for the
Wyandot facility is April 15, 2010 (partial production date with full production
anticipated by August 15, 2010). This REPA is expected to provide AEP Ohio a
stream of Ohio-based solar RECs well into the future — but there will be none
produced in 2009 from the Wyandot Solar project. Further, the Wyandot Solar
project will utilize solar panels from First Solar, Inc., which has manufacturing
facilities in Perrysburg, Ohio.

AEP Ohio has also explored the possibility of obtaining solar RECs from its own

customers that have distributed solar generating facilities. But most of these
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customers do not have utility-grade metering in place and have not yet sought the
required certification from the Commission for their facilities. In light of the
exemption recently adopted by the Commission (but not yet effective) for
facilities that are 6kW or less, the Companies can now re-evaluate a solicitation of
these customers. In any case, there are not nearly enough of those solar RECs
available to help AEP Ohio reach compliance with the 2009 SER benchmarks and
it is not clear that customers would sell their RECs any cheaper than the open
market.

Notwithstanding these reasonable compliance efforts, AEP Ohio would remain
short of compliance with the 2009 SER benchmark by approximately 1,666 RECs
(depending on the actual output of the Newark and Athens distributed solar
generating facilities in 2009),

Section 4928.64(C)(4), Ohio Rev. Code, enables the Commission to invoke force
majeure and modify a SER compliance obligation by eliminating all or part of a
benchmark after considering whether the SER are reasonably available in the
marketplace in Ohio or PIM/MISO in sufficient quantities for the utility to
comply with the minimum benchmark. The Commission is to consider whether
the utility has made a good faith effort to comply. Based on the above-described
market conditions and factual circumstances, AEP Ohio submits that it is
appropriate for the Commission to modify the 2009 SER benchmark for AEP
Ohio by the amount of the Companies’ actual shortfall and requests that the

Commission issue an order granting the Companies’ request.



13.  Based on an approval of the Companies’ request as stated in paragraph 12 above,
the Companies would propose that the Commission increase their 2010 SER
benchmark, absent any further action in 2010 by the Commission, to be more than
0.010% (by adding the Companies’ actual 2009 shortfall to the statutory 2010
SER benchmark). Based on the Wyandot REPA described above, AEP Ohio will
obtain enough RECs to achieve that level of increased compliance in 2010 at a
more reasonable cost.

14. Under these circumstances, the Commission decision to modify the 2009 SER
benchmark advances the public interest and preserves future compliance
requirements without taking away from State energy policy of pursuing

alternative energy resources.

WHEREFORE, based on the reasons stated above, AEP Ohio requests that the
Commission expeditiously approve this application.

Respeftfully submitted,
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Steven T. Nourse, Trial Attorney

Marvin I. Resnik

American Electric Power Service Corporation

1 Riverside Plaza, 29" Floor

Columbus, Ohio 43215

Telephone: (614) 716-1608

Fax: (614) 716-2950

Email: stnourse@aep.com
miresnik(@aep.com

Counsel for Columbus Southern Power Company
and Ohio Power Company
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO
In the Matter of the Application of Columbus Case No. 09-0987-EL-EEC
Southern Power Company for Amendment of
the 2009 Solar Energy Resource Benchmark,
Pursuant to O.R.C. Section 4928.64(C)(4)
- In the Matter of the Application of Ohio Case No. 09-0988-EL-EEC
Power Company for Amendment of the 2009
Solar Energy Resource Benchmark, Pursuant

)
)
)
)
)
)
)
to O.R.C. Section 4928.64(C)(4) )

COMMENTS IN OPPOSITION TO AEP’S APPLICATION FOR A WAIVER OF ITS
2009 SOLAR ENERGY RESOURCE BENCHMARKS
BY THE OHIO ENVIRONMENTAL COUNCIL

This case concerns the alternative energy requirements established by Senate Bill 221
(“S.B. 221”). R.C. 4928.64(B)(2) provides that electric utilities shall obtain 0.004 percent of
their energy from solar resources in 2009 and 0.010 percent in 2010. Columbus Southern Power
Company and Ohio Power Company (collectively “AEP Ohio”) have requested that the
Commission grant a waiver of the 2009 Solar Energy Resource (“SER”) benchmark established
by R.C. 4928.64(B)(2). AEP Ohio has asked the Commission to use its force majeure power
pursuant to R.C. 4928.64(C)(4) to reduce its 2009 SER requirements for 2009. The Ohio
Environmental Council (“OEC”) hereby submits these comments addressing whether AEP has
met the high standard necessary for a showing of force majeure. The OEC maintains that AEP
Ohio has not presented evidence sufficient to allow the Commission to use its authority to amend
AEP Ohio’s SER benchmarks for 2009. Further, by using its force majeure authority in the
present case, the Commission would establish a precedent that could undermine the future

effectiveness of the solar requirements of S.B. 221.



I. AEP Ohio Has Not Made a Showing of Force Majeure

R.C. 4928.64(C)(4)(c) allows the Commission to grant a waiver of the SER benchmarks
if a utility is able to show a force majeure, which is commonly defined as an uncontrollable force
or an “act of God.”" This code section provides that the Commission may grant such a waiver if
it “determines that renewable energy or solar energy resources are not reasonably available to
permit the electric distribution to comply [with the benchmarks].” In making this decision and
determining whether the utility has made a good faith effort to comply, the Commission is to
consider whether the utility has sought to comply by acquiring and banking RECs or “by seeking
the resources through long-term contracts.” The Commission is also to consider “the availability
of renewable energy or solar energy resources” within the PJM region. R.C. 4928.64(C)(4)(b).

First, it is important to note that a showing of force majeure requires the applicant to
meet a high burden. Typically, force majeure clauses in contracts require a party to demonstrate
that compliance with the contract’s terms was not possible due to an “act of God” or other
significant, unforeseen, and uncontrollable event. Certainly, as Ohio courts have held, “The
inability to purchase a commodity at an advantageous price is not a contingency beyond a party’s
control.”? In other words, relatively high prices for renewable energy credits cannot equal an
“act of God” sufficient for a waiver of the code’s SER benchmarks. It is in this context that AEP
Ohio’s Application should be considered.

AEP Ohio makes several arguments to support its Application, none of which satisfies
the high burden for a showing of force majeure. For example, the company argues that many of

its customer-sited generation projects are not yet creditable because the customers have not

' Blacks Law Dictionary 657 (7" ed. 1999).
* Stand Energy Corp. v. Cinergy Servs., 144 Ohio App. 3d 410, 416 (2001).
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installed “utility grade metering™ and that its contract with Wyandot Solar will not produce
creditable RECs until 2010.* But the thrust of AEP Ohio’s argument appears to be that high
REC prices have made compliance more difficult or expensive, which is not a basis for a force
majeure determination. It is also not clear whether AEP Ohio has attempted to secure long-term
contracts pursuant to R.C. 4928.64(C)(4)(b). AEP Ohio’s Application does not state that it
sought such contracts, nor does it state that solar RECs were not available with the PJIM
organization. Further, nothing prevented AEP Ohio from building its own additional solar
capacity earlier, as opposed to relying on REC availability.

Finally, AEP Ohio states in several places in its Application that the rules implementing
S.B. 221 are “not yet effective” and “subject to legislative oversight review by the General

> This line of argument—that

Assembly’s Joint Committee on Agency Rule Review.”
compliance can be excused because the rules are not yet finalized—should be dismissed by the
Commission. The SER benchmarks were enacted on July 31, 2008. From that point forward,
AEP Ohio could have been preparing to build more solar capacity, to utilize customer-sited
generation, or to pursue long-term REC contracts to meet the solar benchmarks. The solar
requirement is not a close question; AEP Ohio need not wait for the final disposition of the rules

to address the clear and consistent solar benchmarks.

II. Granting AEP Ohio’s Request Could Undermine the Effectiveness of S.B. 221°s
Solar Energy Resource Benchmarks

Finally, the Commission should consider the precedential effect of its decision. This case
may be the first in which the Commission determines the meaning of force majeure under R.C.

4928.64(C)(4). If the Commission grants AEP Ohio’s Application for a waiver using its force

* Application at 5
* Application at 4.
* Application at 2.



majeure authority, it will establish a very low standard for force majeure applications and a weak
precedent for future waiver requests. For the solar energy benchmarks set by the General
Assembly to be effective, utilities must not be able to avoid them without a genuine showing of
hardship. Therefore, if the Commission chooses to grant the wavier application, the OEC
recommends that the Commission issue such an order on very narrowly tailored grounds. The
OEC also recommends that the 2009 benchmark be added to the 2010 target should a waiver be
approved by the Commission.

In conclusion, the OEC states that AEP Ohio has not made a showing of force majeure.
AEP Ohio has not demonstrated that it attempted to secure long-term REC contracts or to
capture customer-sited generation or build sufficient capacity to meet the 2009 benchmarks. If
AEP Ohio is unable to meet the SER benchmarks for 2009, it will be due to the Company’s
lackluster effort to comply, not an “act of God.” Consequently, the standard for force majeure
has not been met, and the Commission should not use its authority under R.C. 4928.64(C)(4) to

reduce the Companies 2009 benchmarks for 2009.

Respectfully Submitted,

s/Will Reisinger (Counsel of Record)

Staft Attorney for the Ohio Environmental
Council

1207 Grandview Avenue, Suite 201
Columbus, Ohio 43212-3449

(614) 487-7506 - Telephone

(614) 487-7510 - Fax

will@theQEC.org

Nolan Moser,

Staff Attorney, Director of Energy and
Clean Air Programs

The Ohio Environmental Council



1207 Grandview Avenue, Suite 201
Columbus, Ohio 43212-3449

(614) 487-7506 - Telephone

(614) 487-7510 - Fax

nolan@theQEC.org

Attorneys for The Ohio
Environmental Council
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BEFORE THE
PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company for
Amendment of the 2009 Solar Energy
Resource Benchmark, Pursuant to
Section 4928.64(C)(4), Ohio Revised
Code.

Case No. 09-0987-EL-EEC

In the Matter of the Application of
Ohio Power Company for Amendment
of the 2009 Solar Energy Resource
Benchmark, Pursuant to Section
4928.64(C)(4), Ohio Revised Code.

Case No. 09-0988 -EL-EEC
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COLUMBUS SOUTHERN POWER COMPANY’S
AND OHIO POWER COMPANY’S
REPLY COMMENTS
Columbus Southern Power Company (CSP) and Ohio Power Company (OP),
collectively “AEP Ohio” or the “Companies,” filed an application regarding the
Companies’ 2009 Solar Energy Resource (SER) benchmark. In particular, the
Companies requested that the Commission determine, for compliance purposes, that the
Companies’ 2009 SER benchmark be reduced by the amount of the Companies’ actual
shortfall and requested that the Comumnission issue an order, pursuant to its force majeure
authority under Section 4928.64(C)(4), Revised Code, granting the Companies’ request.
The Companies proposed that the Commission correspondingly increase their 2010 SER
benchmark, absent any further action in 2010 by the Commission, to be more than the

statutory SER 2010 benchmark. In other words, as stated in the application, the



Companies’ request was being made to achieve full compliance by 2010 but to do so at a
more reasonable cost.

Several parties have moved to intervene in these cases since the time the
application was filed, a few of those parties making passing remarks about the propriety
of the Companies’ request. One party, the Ohio Environmental Council (OEC),
submitted substantive comments in opposition to the application on December 8, 2009.
The Companies hereby submit reply comments in response to OEC’s comments.

OEC opposes the application, making two basic points — both of which are
without merit. First, OEC claims — primarily by attempting to elevate the applica<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>