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I. Introduction 

The Kroger Co. ("Kroger") is one of the largest grocers in the United States, with over 65 

stores, manufacturing plants, and offices, taking gas distribution service from Duke Energy Ohio, 

Inc. ("Duke") on firm and interruptible transportation schedules. Kroger uses Duke' s natural gas 

service for food storage, lighting, heating, cooling, and distribution. Therefore, Kroger sought 

and was granted intervention in the above-captioned matters, is a signatory party to the partial 

settlement filed in this proceeding, participated in the hearing regarding the recoYery of Duke' s 

former manufactured gas plants ("MOP"), and submitted an Initial Post-Hearing Brief on the 

matter on May 6, 2013. 



As stated in Kroger's Initial Brief, the issues that remain unresolved include: the 

recovery of MOP remediation costs and, if any such recovery is allowed, the amount of the 

recovery, the appropriate design of the recovery mechanism, and the amortization period for 

such allowed costs. Duke has failed to meet its burden to demonstrate that the increase in rates 

that it seeks is just and reasonable, and that the expenditures were prudently incurred pursuant to 

Ohio law. Accordingly, Kroger respectfully requests that the Public Utilities Commission of 

Ohio ("Commission") reject Duke's proposal to recover $62.8 million in deferred MOP 

remediation costs. If, however, the Commission determines that some recovery of remediation 

costs is necessary, the recovery should be limited to those prudently incurred costs that are just 

and reasonable and currently used and useful. In addition, if recovery is allowed, any proceeds 

paid from insurance policies should offset the costs allowed from customers, the costs should be 

allocated to customers using the allocation factors set forth in the settlement agreement, and the 

remediation costs should be amortized over ten-years. 

II. Argument 

A. Columbia Gas' Motion for Leave to File an Amicus Curiae Brief should be 
denied. 

On June 6, 2013, Columbia Gas of Ohio, Inc. ("Columbia Gas") moved for leave to 

submit an amicus curiae brief in support of Duke's application, 1 and filed a brief supporting 

Duke's application in this proceeding. Columbia Gas' brief was filed over five months after the 

intervention deadline. Columbia Gas had the opportunity to intervene and fully participate in the 

proceeding, but chose not to participate. Columbia Gas cannot be allowed now to participate at 

this late stage under the guise of an amicus curiae. Such participation defeats the purpose of the 

1 Columbia Gas Motion at 1. 
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establishment of an intervention date and is in violation of the Commission's intervention rules 

and Ohio law.2 Additionally, Columbia Gas' participation at this stage of the proceeding is 

unjustly prejudicial to the intervenors in the proceeding who have no ability to question or 

challenge the statements asserted by Columbia Gas in its brief. Therefore, Columbia Gas' 

Motion for Leave to File Amicus Curiae Brief should be denied. Although Kroger opposes the 

submission of Columbia Gas' amicus curiae brief, Kroger addresses the arguments contained 

therein in the event that the Commission grants the Motion. 

B. The Stipulation and Recommendation should be approved. 

As indicated in the Initial Briefs, the majority of issues were resolved by an unopposed 

Stipulation and Recommendation ("Stipulation") filed on April 2, 2013, with a corrected 

Stipulation filed on May 10, 2013.3 The parties to the Stipulation agreed that there would be a 

$0 base rate increase, and that Duke may establish a rider for recovery of MGP costs approved 

by the Commission, if any, and indicated the percentage allocation of any approved MGP costs 

to the rate classes.4 Kroger concurs with Duke and OCC/OPAE that the Stipulation, as 

corrected, satisfies the Commission's three-prong test for adopting stipulations and should be 

approved.5 Accordingly, the Stipulation should be adopted and approved by the Commission to 

resolve the issues specified therein. 

2 See Rule 4901-1-11, Ohio Administrative Code, and Section 4903.221, Revised Code. 
3 Duke Brief at 1-2; OCC'OPAE Brief at 10-11; Staff Brief at 7; Kroger Brief at 1-2. 
4 ld. 
5 Duke Brief at 2; OCC/OP AE Brief at 11. 
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C. The Commission's grant of deferral authority for Duke's remediation costs 
does not entitle Duke to recovery. 

This proceeding is the first in which the recovery of Duke's MGP costs has been 

considered. The Commission did not guarantee, or even consider, the recovery of these costs in 

Case No. 09-712-GA-AAM ("2009 Deferral Case") when it granted deferral authority, as 

claimed by Duke.6 Duke argues that the grant of deferral authority should mean that MGP 

remediation costs are recoverable, and will be recovered upon the requisite showing.7 This 

argument has two fatal flaws. 

First, in order for a utility to defer expenses, a "utility must conclude that recovery of 

such costs is probable."8 Duke took a regulatory risk in interpreting the Commission's Order to 

conclude that recovery of the remediation costs was probable even though the Commission made 

it clear that it was not guaranteeing recovery. In its Order, the Commission stated that its 

consideration of Duke's application for deferral of remediation costs did not involve a 

determination of ''what, if any, of [those] costs may be appropriate for recovery in Duke's 

distribution rates."9 The Commission reiterated its position in its Entry on Rehearing, by stating 

that ''the deferrals do not constitute ratemaking and approval of Duke's application is not a 

determination of what, if any, of [the remediation] costs are appropriate for recovery in Duke's 

distribution rates."10 Therefore, the Commission made it clear in its entries in the 2009 Deferral 

Case that there was no guarantee or expectation of recovery. 11 

6 See Kroger Ex. 3 at 3 (In the Matter of the Application of Duke Energy Ohio, Inc. for Authority to Defer 
Environmental Investigation and Remediation Costs, Case No. 09-712-GA-AAM, Finding and Order (November 
12, 2009) (2009 Deferral Case)); Kroger Ex. 4 at 5 (2009 Deferral Case, Entry on Rehearing (January 7, 2010)). 

7 Duke Brief at 23. 
8 ld. 
9 Kroger Ex. 3 at 3 (emphasis added). 
10 Kroger Ex. 4 at 3 (emphasis added). 
11 See Greater Cincinnati Health Council and Cincinnati Bell Telephone Company ("GCHC") Brief at 1-2. 

4 



Further, Duke is fully aware that the grant of deferral authority does not entitle a utility to 

recovery. The Supreme Court of Ohio has held that a grant of deferral authority from the 

Commission "has no bearing on whether the utility is entitled to rate recovery."12 Duke cited to 

this legal precedent extensively in the 2009 Deferral Case. 13 Duke apparently chose to ignore the 

Commission's repeated use of the phrase "if any" in its Order in the 2009 Deferral case and to 

ignore the case law that specifically states that deferral authority does not automatically entitle a 

utility to recovery.14 Duke made its own determination that recovery of the remediation costs 

was probable, and began to defer all of its MGP-related costs, and cannot now claim that the 

Commission is precluded from determining "what costs, if any, may be appropriate for 

recoYery."15 Duke's choice to ignore clear precedent does not call into question the 

Commission's decision in the 2009 Deferral case and it should have no bearing on the 

Commission's decision in the case at bar. 

Second, Duke recognizes that before recovery is even possible it must make the requisite 

showing that the costs were prudently incurred.16 It is well known that the Commission will 

disallow recovery of expenses if it finds that the expenses were not prudently incurred.17 As 

noted by OCC/OP AE, Duke has been denied recovery of its expenses in the past based on a lack 

of adequate supporting evidence for the prudence of its expenses.18 In this proceeding, Duke 

knew that it had not kept any documentary evidence of the evaluation process for the 

investigation and remediation of the MGP sites to demonstrate that its expenses were prudently 

incurred. This should have alerted Duke to the fact that it was possible that the Commission 

12 Staff Brief at 33; Elyria Foundry Co. v. Pub. Uti!. Comm., 114 Ohio St.3d 305, 308 (2007). 
13 Staff Brief at 33; OCC Ex. 11 at 6-8 (2009 Deferral Case)(Memorandum Contra)(December 18, 2009). 
14 See OCC/OP AE Brief at 48. 
15 Kroger Ex. 4 at 6. 
16 Duke Brief at 4, 23. 
17 OCC/OP AE Brief at 46-48. 
18 Id. at 47 (citing In re Duke Storm Cost Recovery Case, Case No. 09-1946-EL-RDR, Opinion and Order at 24 

(January 11, 2011), aff'tt Duke Energy Ohio v. Pub. Uti/. Comm. (2012), 131 Ohio St. 3d 487, 2012-0hio-1509). 
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could deny recovery on the basis of imprudently incurred costs. Again, Duke chose to ignore 

that the Commission could undertake a prudency review of its remediation costs and determined 

that recovery was probable. The only decisions that will be called into question based on the 

Commission's denial of recovery of imprudently incurred costs will be Duke's. 

D. The Commission should deny Duke's request to recover its remediation costs 
for the East End and West End MGP sites. 

The MGP sites were not used and useful as of the date certain in these proceedings, and, 

therefore, the remediation expenses incurred due to the sites' former uses cannot be passed on to 

Duke's current customers. Ohio law provides that the Commission must determine "[t]he 

valuation as of the date certain of the property of the public utility used and useful . . . in 

rendering the public utility service for which rates are to be fixed and determined." 19 The 

Commission must also determine the "cost to the utility of rendering the public utility service for 

the test period."20 As explained by Staff, "[t]he Ohio Supreme Court stated that 'R.C. 

4909.15(A)(4) is designed to take into account normal, recurring expenses incurred by utilities in 

the course of rendering service to the public for the test period. "'21 

Duke argues that the used and useful standard only applies to Section 4909.15(A)(l) and 

that this section does not apply to Duke's recovery because they did not capitalize their 

investigation and remediation expenses into base rates.22 Instead, Duke states that the applicable 

statutory provision for the recovery of remediation expenses is Section 4909.15(A)(4), Revised 

Code, and that the used and useful standard does not apply to this Section.23 Columbia Gas 

19 Section 4909.15(A)(l), Revised Code. 
20 Section 4909.15(A)(4), Revised Code. 
21 Staff Brief at 8 (quoting Consumers Counsel v. Pub. Uti/. Comm. (1981)., 67 Ohio St.2d 153, 164). 
22 Duke Brief at 9; Columbia Gas Brief at 5. 
23 Id. 
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states that the only standard that must be met under Section 4909.15(A)(4), Revised Code, is that 

the costs must be prudent and necessary.24 

Duke and Columbia Gas both fail to take into account the well-established precedent that 

expenses associated with property that is not used and useful is required to be excluded from 

recovery and only those costs incurred by the utility in rendering public utility sen'ice during the 

test period may be recovered. 25 As noted by Staff, the Commission denied recovery to another 

electric distribution utility of expenses associated with securing and maintaining retired 

generation facilities because the generation facilities were not used to provide generation during 

the test year and the expenses did not "reflect costs to the utility of rendering public utility 

service for the test period in accordance with Section 4909.15(A)(4), Revised Code."26 Thus, the 

Commission made it clear that the used and useful standard applies to operating expenses under 

Section 4909.15(A)(4), Revised Code. Therefore, Duke should be denied its request for 

recovery of remediation costs as the MGP sites have not been used and useful in the provision of 

manufactured gas services since at least 1963, and the MGP-related costs were not incurred by 

Duke in the "rendering of public utility service for the test period in accordance with Section 

4909.15(A)(4), Revised Code.'.27 

Further, even if Columbia Gas is correct that Duke only needs to show that the 

remediation costs were necessary and prudent, Duke still has not met its burden under Section 

4909.15(A)( 4), Revised Code. The remediation of t~e MGP sites is not necessary to the 

24 Columbia Gas Brief at 5. 
25 In the Matter of the Application of Ohio Edison Company, Case No. 89-1001-EL-AIR, 1990 Ohio PUC LEXIS 

912, Opinion and Order (August 16, 1990); Staff Brief at 8; OCC/OPAE Brief at 18-24. 
26 Staff Brief at 11; In reApplication of Ohio Edison Company, Case No. 07-551-EL-AIR, Opinion and Order at 14 

(January 21, 2009). 
27 In re Application of Ohio Edison Company, Case No. 07-551-EL-AIR, Opinion and Order at 14 (January 21, 

2009); see also OCC/OP AE Brief at 23-24. 
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provision of natural gas services to Duke's current customers and, as demonstrated in Section E 

below, the costs were not prudently incurred. 

Duke argues that even though it is conducting its remediation efforts voluntarily, there is 

really nothing voluntary about it because Duke could be forced to remediate under the 

Comprehensive Environmental, Compensation, and Liability Act ("CERCLA").28 Duke claims 

that, due to this potential liability, the remediation costs are necessary to remain in business and 

to comply with CERCLA and, therefore, are recoverable from ratepayers.29 There are two issues 

with this argument. 

First, when CERCLA was enacted, Congress intended that those responsible for the 

contamination bear the costs of the remediation.30 This is evidenced by Section 9613(f) of 

CERCLA which provides that responsible parties may seek recovery from other responsible 

parties. 31 Therefore, CERCLA does not provide for recovery from ratepayers even if the 

remediation was mandated and the costs were determined to be a necessary cost of doing 

business.32 Further, recovery from ratepayers would be inequitable as it "would permit [Duke's] 

shareholders to profit from the use of the MGPs in the past while avoiding any of the business 

risk associated with their past use of the plants."33 Therefore, Duke's shareholders should be 

responsible for one-hundred percent of the remediation costs. 34 

Second, Duke's remediation efforts under the V AP will not necessarily meet CERCLA 

star1dards. "CERCLA .. remedies must meet either federal standards or more stringent state 

28 Duke Brief at 6. 
29 Id. 
30 See Containerport Group, Inc. v. American Financial Group, Inc., 128 F. Supp.2d 470, 474, 31 Envtl. L. Rep. 

20, 433 (2001) ("Contain~rport"). 
31 42 uses § 9613(f). 
32 OCC/OPAE Brief at 15; 
33 Id. at 16. 
34 Id. 
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standards. "35 While Duke contends that its investigation and remediation were carried out in 

accordance with United States EPA standards as well as Ohio V AP standards,36 Duke's Witness 

Fiore admits that the MGP remediation was not done in accordance with CERCLA. 37 Duke has 

presented no evidence to show that the V AP standards are equal to or more stringent than the 

CERCLA standards. In fact, Duke's CP hired to conduct the remediation on the East End site 

admitted that he was "barely" familiar with CERCLA.38 Therefore, Duke's argument that it is 

necessary to conduct this remediation in order to comply with CERCLA should be ignored as 

Duke' s own testimony shows that Duke has made no efforts to actually comply with CERCLA. 

It is clear that Duke's remediation efforts under the V AP are not necessary business costs as 

Duke's participation in the program is one-hundred percent voluntary and, therefore, Duke's 

remediation costs should be borne by its shareholders, not ratepayers. 

Acknowledging its flawed rationale, Duke then attempts to support its argument that its 

remediation costs are necessary business expenses by citing to other states that have found that 

remediation costs are necessary in the provision of utility services. However, the cases cited by 

Duke involved situations where the public utility had been formally ordered or mandated to 

clean-up their sites. For example, Duke cites to an Illinois decision where recovery of 

remediation costs were allowed because they were "necessary costs of complying with legally 

mandated environmental remediation. "39 The court held that having to pay for legally mandated 

remediation costs was just like having to pay income taxes and income taxes are recoverable 

because they are a legally mandated cost of doing business.40 The court states that "taxes are not 

35 Containerport, at 482. 
36 Tr. Vol. Il at 356 (April30, 2013); Tr. Vol. ill at 641 (May 1, 2013). 
37 Tr. Vol.lll at 641. 
38 Id. at 613. 
39 Duke Brief at 7; Citizens Uti/. Bd. V. lllinois Commerce Comm., 166 Ill.2d 111, 651 N.E.2d I 089, I 098 (Ill. 

1995)(emphasis added) ("Citizens Uti/. Bd."). 
4° Citizens Uti/. Bd., 1095. 
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directly linked to providing a ratepayer with either gas or electric service, but are a necessary 

expense of utility operations" and the same concept applies for legally mandated remediation.41 

However, the dissenting opinion properly recognized that legally mandated remediation and 

income taxes are not analogous because income taxes actually are directly linked to the provision 

of current utility services as it is the profit earned from the provision of utility services that gives 

rise to a utility's income tax obligation and remediation costs have no such direct link.42 "A 

utility's responsibility for cleanup costs is based, instead, on whether or not it happens to own or 

have owned contaminated property. "43 

Similarly, the Supreme Court of Michigan found that a public utility could recover 

remediation costs from customers where there was a formal order for remediation from the state 

and where the public utility would have gone bankrupt if rate relief was not provided.44 In the 

Michigan case, the Michigan Department of Environmental Quality inspected the public utilities 

former MGP sites and determined that there was contamination which required remediation.45 

The public utility was then ordered to pay assessment and remediation costs.46 Therefore, the 

Michigan Supreme Court' s determination that the remediation costs of the public utility were 

necessary costs was made in light of the fact that the public utility was legally mandated to 

remediate. 

The other cases cited by Duke similarly involved situations where a state environmental 

agency or department ordered or mandated MGP remediation. In the New Jersey Case, Public 

Service Electric and Gas Company ("PSE & G") received a Notice of Requirement from the 

4 1 ld. 
42 Id. at 1104. 
43 ld. 
44 Attorney General v. Michigan PSC and Peninsular Gas Co., 463 Mich. 912, 618 N.W.2d 904, 2000 Mich. 

LEXIS 2303 (MI Sup. Ct.)(November 22, 2000). 
45 Id. at 904. 
46 Id. 
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New Jersey Department of Environmental Protection and Energy (''NJDEPE") which ordered 

them to "'systematically address' site conditions at its MGP sites, pursuant to a 'schedule and 

specifications for remedial actions (to) be incorporated into a formal agreement between 

PSE & G and the (NJDEPE). "'47 In the Wisconsin case, Wisconsin Power and Light was 

"required to investigate and clean up its MGP sites."48 

The facts of the cases relied upon by Duke are distinguishable from the facts in this 

proceeding. Duke, admittedly, has no legal mandate.49 The closest thing Duke has to a legal 

mandate is CERCLA liability. However, Duke has admitted that it is not conducting its 

remediation in an effort to rid itself of such liability. Instead, Duke is remediating its MGP sites 

in an effort to meet the standards of a voluntary program. Accordingly, the other state courts' 

determination that legally mandated costs are necessary business costs and are recoverable from 

ratepayers, does not apply in this proceeding. Additionally, Duke has not provided any evidence 

that would indicate that Duke would become bankrupt if rate relief was not provided as required 

by the Michigan Court. The remediation costs incurred by Duke are not necessary costs of doing 

business as all expenses incurred to date in the remediation of the MGP sites have been incurred 

voluntarily by Duke. However, even if Duke was legally mandated to remediate its MGP sites, 

the cost of remediation is not directly linked to the provision of utility services and is not a 

necessary cost of providing natural gas services and, therefore, is not recoverable from 

customers. 

47 Matter of Petition of Public Service Electric and Gas Company, 94 N.J.A.R.2d (BRC) 1 (N.R. Adm.), 1993 WL 
557635. 

48 In re Wisconsin Power and Light Co., Docket No. 6680-UR-108, 1993 WL 494111 (1993)(emphasis added). 
49 Tr. Vol. II at 356, 572; Tr. Vol. III at 629, Ins 17-19 ("Duke does not have to follow the voluntary action 

program. It is voluntary."); Tr. Vol. III at 631; Tr. Vol. I at 139 (April29, 2013); also see Staff Ex. 1 at 31 (Staff 
Report). 
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The dissenting opinion in the Illinois case found that where the record established that 

clean-up efforts did not yield any benefit to current ratepayers, and the clean-up did not enhance 

the services that the utility provided, it was against basic ratemaking principles to force 

ratepayers to pay: "Had the hazards been known, the cleanup costs could have been factored 

into the rates the utilities were allowed to charge so that the rates would accurately reflect the 

true costs of providing service. "50 The dissenting opinion explained that given that past 

customers' rates did not reflect costs associated with unknown hazards, the utility attempted to 

compensate by charging current ratepayers. 51 The dissenting opinion correctly noted, however, 

that lllinois state law prohibits such correction to former rates: ''where rates, once set, prove to be 

too low, the shortfall cannot be made up by means of a surcharge because such surcharges 

violate the rule against retroactive ratemaking. "52 Ohio similarly prohibits utilities from 

engaging in retroactive ratemaking.53 

Current Duke customers are not receiving any direct benefit from the remediation of the 

MGP sites as they were shut down decades ago. Duke is not required by legal mandate to 

remediate the sites and the remediation is not necessary to provide current customers natural gas 

services. The remediation costs should have been included in the rates at the time the MGPs 

were in operation. Duke's failure to realize the environmental impacts of its plants when they 

were in operation cannot be compensated for through an increase to current customers' rates as it 

constitutes retroactive ratemaking which is prohibited by Ohio law. In addition, Duke is not 

entitled to recovery under Section 4909.15(A)(4), Revised Code, because it is designed to allow 

5° Citizens Uti!. Bd., at 1104. 
51 Id. 
52 Id. 
53 Keco Industries, Inc. v. Cincinnati Suburban Tel. Co. (1957), 166 Ohio St. 254, 141 N.E.2d 465; Lucas County 

Comm 's v. Pub. Uti/. Comm. (1997), 80 Ohio St.3d 344, 686 N.E.2d 501. 
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for recovery of normal recurring expenses.54 Duke has admitted that the remediation costs 

incurred by Duke are one-time nonrecurring costs.55 Accordingly, these costs are not 

recoverable under Section 4909.15(A)(4), Revised Code. 

None of the remediation expenses were incurred with respect to facilities that were used 

and useful at the date certain in this case and the one-time nonrecurring remediation costs are not 

a necessary cost of rendering natural gas services. Further, the increase to current customers' 

rates for remediation costs incurred due to past services constitutes retroactive ratemaking and is 

prohibited by law. 

Additionally, even if certain portions of the MGP sites were to be considered currently 

used and useful as Staff did, the facilities used today did not cause the contamination.56 For 

example, the underground natural gas pipelines and the areas providing access to those 

pipelines57 did not cause the contamination that led to the need to remediate or Duke's 

remediation activities. 58 The pipelines or any other utility facilities deemed to be currently used 

and useful for rendering utility services to current customers were not the cause of the 

environmental contamination. None of Duke's equipment currently at the MGP sites has been 

used by Duke to provide both manufactured gas and natural gas services to customers. 59 In fact, 

the only equipment that was used to manufacture gas that potentially remains on one of the MGP 

sites is a boiler which Duke admits is not being used in the provision of natural gas services to 

customcrs. 60 Therefore, all equipment which caused the contamination has either been removed 

from the MGP sites or has not been used in the provision of natural gas services. There are no 

54 Staff Brief at 8 (quoting Consumers Counsel v. Pub. Uti/. Comm. (1981). , 67 Ohio St.2d 153, 164. 
55 Tr. Vol. III at 747. 
56 OCC/OPAE Brief at 21-22; GCHC Brief at 7. 
57 StaffBriefat 19; StaffEx. 1 at41 (StaffReport). 
58 OCC/OP AE Brief at 21-22; Kroger Brief at l 0; see also OCC Ex. 14 at 32 (Hayes Direct). 
59 Tr. Vol. II at 285-287. 
60 Id. 
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claims or allegations by Duke or any intervening party that the equipment installed for the 

provision of natural gas services is causing or has caused contamination of the MGP sites. As 

GCHC recognized: "EYen Duke acknowledges that its liability for cleanup costs of the MGP 

sites is not because it is currently a public utility, but rather because its predecessor was the 

owner and operator of the property when the contamination occurred."61 

For the reasons stated herein, Duke's request for recovery should be denied. 

Nonetheless, as stated in Kroger's Initial Brief, if the Commission determines that Duke is 

entitled to some recovery, the recovery should be limited to costs associated with the currently 

used and useful portion of the MGP sites, as described by Staff,62 and those which can be proven 

to have been prudently incurred. 

E. If the Commission grants Duke's request to recover manufactured gas plant 
remediation costs, recovery should be limited to prudently incurred costs. 

Ohio law provides that the Commission, in fixing just and reasonable rates, is to consider 

management practices and policies of the public utility and may disallow operating and 

maintenance expenses that the Commission finds to be imprudent. 63 An investigation of the 

prudency of costs incurred "is an essential part of determining whether Duke's expenditures are 

reasonable and prudent, and whether the expenditures may be charged to customers."64 The 

Supreme Court of Ohio has defined prudence, in the ratemaking context, as: '" one which 

reflects what a reasonable person would have done in light of conditions and circwnstances 

61 GCHC Brief at 7. 
62 Staff Brief at 13-29; Kroger Brief at 10-11. 
63 Section 4909.154, Revised Code. 
64 OCC Ex. 15 at 26-27 (Campbell Direct). 
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which were known or reasonably should have been known at the time the decision was made. "'65 

Duke has failed to meet its burden to demonstrate that the MGP costs are just and reasonable 

pursuant to Section 4909.15, Revised Code. As such, Duke's recovery, if any, should be 

significantly reduced. 

In his direct testimony, OCC Witness Campbell demonstrates that "Duke's expenditures 

were excessive and imprudent for MGP remediation."66 Duke decided to use a remediation 

approach that ''was far in excess of the more cost effective and reasonable remedial option 

provided for in Ohio EPA's V AP Rules.'o67 OCC Witness Campbell stated that Duke's "decision 

to exceed reasonable, cost effective and protective V AP requirements, and to spend excessively 

to conduct remediation that was not necessary ... , constitutes imprudence on Duke's part.''68 As 

explained in detail in OCC/OPAE's Initial Brief, Duke made imprudent decisions regarding the 

so called Purchased Property, the depth of excavation necessary, the need for groundwater 

remediation, and free product. 69 OCC Witness Campbell described in detail other remediation 

options that would have allowed Duke to meet all applicable V AP standards and that would have 

been tens of millions of dollars less than the options chosen by Duke. 70 

Duke presented no documentary evidence to indicate to the contrary. At the hearing, 

Duke presented three witnesses who provided self-serving testimony that Duke was prudent in 

its remediation decision-making process and Duke's assessment of alternatives.71 Duke admitted 

at the hearing that it had no documentary evidence to support the self-serving testimony. 72 Duke 

65 City of Cincinnati v. Pub. Uti/. Comm. (1993), 67 Ohio St. 3d 523 (quoting In the Matter of the Investigation into 
the Perry Nuclear Power Station, Case No. 85-521-EL-COI, Opinion and Order at 10-11 (January 12, 1988)). 

66 OCC Ex. 15 at 5 (Campbell Direct). 
67 Id. at 7. 
68 ld. 
69 OCC/OP AE Brief at 58-78; also see Kroger Brief at 8-9 (regarding the Purchased Property). 
70 OCC.'OP AE Brief at 81. 
71 I d. at 25; Duke Brief at 40-41, 43-44. 
72 Tr. Vol. I at 215. 
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states that it did not keep documentary evidence of its processes and assessment because it would 

have been an "imprudent use of money" to keep such documentation.73 As noted by 

OCC/OP AE, "[i]t is not sufficient to support a claim of prudence by saying that alternatives were 

considered, in the face of the evidence that the selected alternatives far exceeded what was 

required under Ohio EPA's V AP Rules."74 Accordingly, Duke has not met its burden to 

demonstrate that it was prudent in its decision making practices with respect to the MGP sites 

and, therefore, recovery of these costs should be disallowed. 

F. If the Commission grants Duke's request to recover manufactured gas plant 
remediation costs, any such costs should be offset by any insurance policy 
proceeds received. 

In its Initial Brief, Duke asserts that it is currently "pursuing recovery under historic 

insurance policies and is investigating the viability of other potentially responsible parties" and 

states its agreement that proceeds received from these efforts should be used to offset the costs 

incurred by ratepayers.75 However, Duke' s proposal is to split any of the proceeds collected 

from insurance providers between shareholders and ratepayers. 76 Duke's proposal should be 

rejected. It was the ratepayers, not the shareholders, who paid for the policies as part of their 

rates, and, therefore, should be entitled to the full benefit of the insurance proceeds. As such, the 

Commission should direct Duke to use one-hundred percent of the proceeds from any insurance 

policies received to cover the costs of remediation to offset the amount of any cost recovery 

authorized. 

73 Id. at 213; OCC/OPAE Brief at 25. 
74 OCC/OPAE Brief at 57. 
75 Duke Brief at 54-55. 
76 Id; OCC/OP AE Brief at 9 5. 
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Additionally, as recommended by Staff, Duke should "pay customers an interest rate that 

is linked to customers instead of Duke."77 Tiris recommendation is commensurate with Staff's 

recommendation that "any insurance reimbursements that Duke makes to ratepayers should be 

net of carrying costs that Duke is entitled to retain pursuant to the 09-712 Order."78 Therefore, 

the Commission should require Duke to use "its utmost efforts to collect all remediation costs 

available under its insurance policies."79 The Commission should instruct Duke to offset the 

Rider MGP, on a dollar for dollar basis, by the amount of any insurance proceeds received, plus 

interest. 

G. If the Commission grants Duke's request to recover manufactured gas plant 
remediation costs, any costs recovered as of December 31, 2012 should be 
amortized over ten years. 

As stated by Kroger and OCC/OPAE, if the Commission allows recovery of Duke's 

remediation costs, the amortization period should be ten years. 80 Duke mischaracterizes OCC 

Witness Effron's testimony by stating that he believes a three-year amortization period is 

reasonable if the actual expected period between rate cases is three years. OCC Witness Effron 

stated that "there is no reasonable expectation that the MGP costs will recur every three years" 

and that because of the "one-time nonrecurring nature of these costs, and their potential 

magnitude, a three year amortization period is not appropriate."81 He goes on to state that "[i]t is 

not reasonable to impose the signifiea.."lt costs of remediation of tt1.e MGP sites over such a short 

time period where those plants and the production from those plants have likely never been of 

benefit to current Duke customers and where the environmental liability was realized over many 

77 Staff Ex. 6 at 23 (Adkins Direct). 
78 Id. 
79 Staff Ex. 1 at 47 (Staff Report). 
80 OCC/OP AE Brief at 96-97; Kroger Brief at 13-15. 
81 OCC Ex. 22 at 12 (Effron Direct); OCC/OP AE Brief at 96-97. 
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decades."82 OCC Witness Hagans also supports this position as she testified at the hearing that 

ten years was a more reasonable amortization period based on the fact that the environmental 

liability occurred decades ago and the current customers received no benefit from the MGP 

sites.83 

Kroger Witness Townsend also testified that a ten-year amortization period is necessary 

as it allows for mitigation of "rate impacts on customers who did not receive the benefit of the 

MGPs at issue."84 Duke is seeking to recover costs that are related to MGPs that have not been 

in operation for almost fifty years and it is very unlikely that current customers reaped any 

benefit from the MGP plants.85 Kroger Witness Townsend added: "To the extent that current-

day customers are required to pay for any of these legacy costs, the impact on today's customers 

becomes increasingly arbitrary the shorter the time allowed for recovery."86 

Duke challenges the ten-year amortization period because neither Kroger nor OCC' s 

witnesses conducted any analysis of the impact of that recommendation on rates. The lack of 

formal analysis by these parties on the affect on rates of a three-year Yersus a ten-year 

amortization period should not prevent the Commission from determining that a ten-year 

amortization period is more appropriate. There is no need to conduct an analysis to determine 

that the impact on ratepayers will be lessened by a ten-year amortization period versus a three-

year amortization period.87 Accordingly, Duke's argument that there.must be an analysis of the 

82 OCC Ex. 22 at 12 (Effron Direct); Tr. Vol. III at 827-828. 
83 Tr. Vol. III at 827-828; OCC/OPAE Brief at 97. 
84 Kroger Ex. 1 at 3 (Townsend Direct); OCC Ex. 22 at 12 (Effron Direct). 
85 Kroger Ex. l at 7 (Townsend Direct). 
86 Id. 
87 Tr. Vol. III at 814-815. 
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effect of the different amortization periods should be rejected and the Commission should adopt 

a ten-year amortization period for the recovery, if any, of Duke's remediation costs. 88 

Contrary to Duke's proposal, 89 the only costs that should be authorized through this 

proceeding are those that have been incurred and deferred as of December 31, 2012. The 

Commission should not authorize subsequent remediation costs that may be incurred in the 

future to be included in the Rider MGP. Kroger agrees with OCC/OPAE that a continuation of 

the deferral of MGP costs for remediation costs that occurred after December 31, 2012 is 

contrary to the Stipulation and Staff Report.90 The Staff Report recommended that Duke be 

allowed to have an ongoing deferral of its environmental monitoring costs but not of its 

investigation and remediation costs.91 Duke did not file an objection to this recommendation.92 

Therefore, as suggested by OCC/OP AE, Duke must file another application in order to receive 

authority to defer future MGP investigation and remediation costs. 93 Until Duke has authority to 

defer, it cannot use its Rider MGP to collect from customers.94 Further, the Stipulation does not 

mention or envision a Rider that allows Duke to collect from customers its ongoing investigation 

and remediation costs which were incurred on or after January 1, 2013.95 Moreover, the 

Stipulation specifically states that "[t)he Parties agree that the Staff Report resolves the 

remaining issues not addressed" in the Stipulation.96 Therefore, the issue of continued deferral 

and collection through Rider MGP of future investigation and remediation costs has already been 

settled by the Staff Report and the Stipulation. Staff also argues that any additional costs 

88 Staff also agrees that a ten-year amortization period is more appropriate if Duke is allowed to recover MGP costs 
in excess of that recommended by Staff in its Staff Report. Staff Brief at 34. 

89 Duke Brief at 57. 
90 OCC/OP AE Brief at 98. 
91 Staff Ex. 1 at 47 (Staff Report); OCC'OP AE Brief at 99. 
92 Duke Ex. 30 (Objections to the StaffReport). 
93 OCC/OPAE Brief at 99. 
94 Id. 
95 Joint Ex. 1 at 8 (Stipulation and Recommendation); OCC/OP AE Brief at 100. 
96 Joint Ex. 1 at 14 (Stipulation and Recommendation); OCC/OPAE Brief at 100. 
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requested to be recovered from customers through the Rider MGP should be investigated to 

determine the appropriateness of the recovery of additional costs, including whether the costs are 

associated with used and useful facilities, as well as the prudency of such costs.97 The 

Commission should deny Duke's request for recovery through Rider MGP of investigation and 

remediation costs deferred after December 31, 2012, and the Commission should investigate any 

additional costs before granting any such recovery. 

As explained in Kroger's Initial Brief, any costs allowed should also be allocated to 

customers using the allocation factors set forth in the Stipulation, and then on an equal 

percentage basis within a rate class.98 Duke's proposal to allocate the revenue requirement 

between classes based on the allocation factors in the Stipulation and then on a per bill basis 

should be rejected.99 

III. Conclusion 

Based upon the foregoing arguments, the Commission should deny Duke' s request for 

recovery of remediation expenses for the East and West End MGP sites inasmuch as the 

investigation and remediation costs were incurred in areas of former MGP sites that are not 

currently used and useful for natural gas distribution service, and thus, are not recoverable 

through natural gas rates. Nonetheless, if the Commission determines that Duke is entitled to 

some recovery of its MGP remediation costs, the recovery should be limited to those costs that 

are just and reasonable and currently used and useful. The Commission should also direct Duke 

to use its best efforts to collect all remediation costs available under its insurance policies, and 

offset any amounts authorized to be collected from any proceeds paid by the insurers. 

97 StaffBriefat34-35. 
98 Kroger Brief at 15. 
99 Id. (citing Duke Ex. 19C at 3 (Wathen Third Supp.)). 
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Furthermore, to the extent that any recovery is granted through the Rider MGP, the Commission 

should require that any costs be allocated to customers as set forth in the Stipulation and 

amortized over a ten-year period. 
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