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l. INTRODUCTION

In its Brief, DP&L has one more surprise for thdisat have followed the twists
and turns of its standard offer applications oherpast year. After applying for a
Market Rate Offer (“MRQO”), then withdrawing that@jzation, then applying for an
electric security plan (“ESP”), and then replacihat application with a much more
expensive application, DP&L has yet another propoB®&L proposes to increase the
Service Stability Rider (“SSR”) it seeks to chasgaithwestern Ohioans, to $151 million
per yeaf (or approximately $775 million in total) for thivé-year term of its proposed
ESP.

The Service Stability Rider and Switching Tracker aot justified by DP&L'’s
evidence. These proposed charges are duplicdtammaunts the PUCO allowed DP&L
to collect from customers more than a decade agstranded generation costs. DP&L
claims that its proposed charges are different fndrat it previously collected from
customers. And DP&L claims that Senate Bill 228lsctric Security Plans essentially
give it a second bite at the stranded cost appR&L is wrong on both counts.

Nothing changes the fact that DP&L has alreadyverad $441 million in
stranded generation costs from customers. Notthiagges the fact that DP&L’s market
development period ended on December 31, 2005hitNpthanges the fact that, since
then, R.C. 4928.38 places DP&L “fully on its owm’the generation marketplace.

Under Ohio law, Ohio customers are supposed tbhdbeneficiaries of DP&L's
entry into a competitive market. But DP&L turng tlaw upside down. Instead, it wants

customers to protect it from the market. Thatgetion would come from two charges it

% post-Hearing Brief of DP&L at 23-24. The $151liit SSR is a floor, not a cap for the charge. The
proposal assumes that the PUCO rejects the Switdhiacker (Rate ST).
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devised, the SSR and Switching Tracker. But tlohseges would be generation
subsidies. These subsidies that DP&L asks the PtdG@pose on customers are
prohibited by law and should be rejected.

Nor should the Commission entertain another DP&linalthat flies in the face of
the plain language in Senate Bill 221. One of tlanntests for consumer protection in
Senate Bill 221 is that utilities cannot obtain iegyal of an electric security plan unless
the plan is more favorable in the aggregate tharepected results under a market rate
offer. DP&L would have the PUCO disregard the tavproject a wildly inflated result
for a market rate offer, so that DP&L’s proposeecaic security plan seems lawful and
reasonable by comparison. DP&L would inflate thaigrted cost to customers of a
market rate offer by including charges for a Sex\&tability Rider and a Switching
Tracker. That is a fiction. The law is reality.aMet rate offers cannot include stability
charges or stability trackers. The PUCO shoulb¥okhe law. Customers should be
given the General Assembly’s intended protectiéiurthermore, DP&L would have this
Commission further delay — for years — the benefithe competitive marketplace to its
Standard Service Offer (SSO) customers. The GeAssd@mbly set Ohio (including
DP&L) on a course for competition in 1999. It's13 And DP&L is still talking about
taking years for its (and its customers’) transitio competition. As DP&L delaysits
customers continue to pay some of the highestralggtrates in the state while losing
the benefit of historically low energy prices.

DP&L claims poverty—that the SSR and Switching kexcare needed to

maintain its financial integrity. DP&L has madenfar arguments in the past—while

3 Direct Testimony of Daniel J. Duann at 6, 45; Birestimony of James F. Wilson at 3, 8-9.
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earning phenomenal returns of 20% or more in hefli0 years from 2001 through 2010.
The real poverty is in DP&L’s service territory.h&@ poverty rate in Dayton, Ohio is
32.5%. The electric disconnection rate for custenme Dayton, Ohio is 8.3%.

The PUCO should act in the interest of southwedtdtioans and order an ESP
that delivers the benefits of the competitive mat&eSSO customers while protecting

them from paying more than half a billion dollansunlawful and unreasonable charges.

I. RECOMMENDATIONS

A. DP&L’s Customers Should Be Provided A Standard 8rvice
Offer That Is 100% Competitively Bid Over The Entire
Electric Security Plan Period, Consistent With OhioPolicy.

DP&L’s customers should receive the full benefitearent and near-term low
market prices of electricity. This benefit can obhlyaccomplished by requiring DP&L'’s
SSO be 100% competitively bid over the entire E&ffop? The PUCO should deliver
that benefit now to customers.

OCC'’s position that customers will benefit if DP&.SSO is 100% competitively
bid at the beginning of the ESP period is suppdote&irstEnergy Solutions (“FES”) and
Duke Energy Retail Sales (“Duke ERS”). FES witnidsgwer testified that customers
would receive a benefit from 100% market basedsrat@/itness Noewer testified that
100% auction based rates would create significalutevfor DP&L’s customers because

it would allow them to take advantage of curremt loarket price$. Duke ERS witness

* Direct Testimony of Daniel Duann at 45.
® Direct Testimony of Sharon Noewer at 10.
®1d. at 10-11.



Walz testified that there was no reason why DP&hudth not also operate under a 100%
auction based SSO.

DP&L’s proposed blending ratio and schedule wilhidee DP&L’'s SSO
customers of the full benefits (savings) of a cotitipe generation market in Ohio that
has been a state policy for many yéaisnd DP&L’s proposed blending schedule is
contrary to current PUCO policies which encouradgster transition to market-based
rates for SSO servicés.

OCC witness James Wilson testified that DP&L’s pliakes too long to
transition to full competition®® Several intervenors (FES, Duke ERS, Exelon
Generation and Constellation Newenefggnd the PUCO Stdffagree. They advocate,
like OCC, for a more rapid schedule to blend inkmaprices than the slow schedule
proposed by DP&L for transitioning to the markét.

The PUCO Staff has indicated that its preferenderi®P&L to move to an SSO
that is 100% competitively bid immediatefyy.But the Staff has concerns as to the impact

that it would have on DP&E®

" Direct Testimony of Matthew Walz at 7.
8 Direct Testimony of Daniel Duann at 45.
°1d.

19 Direct Testimony of James Wilson at 3.

1 SeePost-Hearing Brief of FES at 60-61; Direct Testimof Duke Energy Retail Sales witness Matthew
Walz at 7; Post-Hearing Brief of Exelon Generation Constellation Newenergy at 4.

12 SeePost-Hearing Brief of the PUCO Staff at 16.

13 SeePost-Hearing Brief of FES at 60-61; Direct Testimof Duke Energy Retail Sales witness Matthew
Walz at 7; Post-Hearing Brief of Exelon Generatimd Constellation Newenergy at 4; Post-HearingfBrie
of the PUCO Staff at 16.

14 post-Hearing Brief of the PUCO Staff at 16.
15
Id.



DP&L raises no arguments against a more accelebdeding schedule other
than its claim that its financial integrity will m®mpromised more with a faster move to
market® But as OCC argued in its Brief, there is no staddor reviewing an Electric
Security Plan that requires the PUCO to deternfiaéthe ESP ensures the financial
integrity of the distribution utility. And finanal integrity (under Revised Code Chapter
4928) only can be considered under R.C. 4928.142]When an emergency “threatens
the utility’s financial integrity.*” DP&L did not claim such a financial emergencyha
proposed ESP.

Moreover, DP&L has not put forth any credible evide that shows its financial
integrity will be severely compromised if the SS100% competitively bid now.
Furthermore, DP&L’s financial projections put forththe ESP Application are
unreliable’® And unreliable financial projections should netused to set rates and
terms (such as the blending ratio for SSO prides) will “deprive DP&L’'s SSO
customers the full benefits (savings) of a competigeneration market in Ohio that has
been a state policy for many yeat3.”

The Commission should reject DP&L'’s rate blendinggmsal because it takes
too long to provide customers the benefits of ¢olnpetition. Instead, the Commission
should require a more rapid transition (100% cottigely bid immediately) to take

advantage of market competition and lower the pofoelectricity for DP&L’'s SSO

customers who are paying the highest electric pultllity rates in the stat®. This

16 post-Hearing Brief of DP&L at 63-64.

1" post-Hearing Brief of OCC at 26.

%1d. at 26-34.

191d. at 19-20iting the Direct Testimony of Daniel Duann at 45.

2 Direct Testimony of James Wilson at 9.



approach is consistent with the State’s policy theludes ensuring the diversity of
electricity supplies and suppliers by giving consusrchoices over who will supply their
electricity? And requiring a more rapid transition to competitis consistent with the
view of the PUCO that customers should be ablesteeht from market-based prices
while they are low?? Accordingly, the PUCO should adopt OCC's proposatier
which DP&L would acquire 100% of the power necegsarserve DP&L’s SSO
customers through a competitive bidding processhieentire period of the ESP.

DP&L’s proposal for rate blending over multiple yeahould be rejected. But if
the Commission does order a rate blending overiphellyears, then the term of the ESP
should be no longer than the length of the blengieripd®® And, if at the end of the
ESP term the Commission has not approved a newr&8then the auction-based SSO
rates should continui@.

B. DP&L’s Claims To Make Customers Pay For A Half-Bllion

Dollar Service Stability Rider And A Switching Tracker
Should Be Rejected.

In the very first breath of its Post-Hearing BriBR&L states its case for the
Service Stability Rider and the Switching Trackéue to significant changes in market
conditions, The Dayton Power and Light Companyiaricial integrity and its ability to

provide safe and reliable service to its custoraeesn jeopardy?® In other words,

2 See idat 3; R.C. 4928.02(C).

% Direct Testimony of James Wilson ats&e alsdn the Matter of the Application of Columbus Southe
Power Company and Ohio Power Company for Authdaitfgstablish a Standard Service Offer Pursuant
to 4928.143 Ohio Rev. Code in the Form of an Ele&ecurity PlanCase No. 11-346-EL-SSQ al.,

Entry on Rehearing at 137 (January 30, 2013).

% Direct Testimony of Daniel Duann at 48.
2d.

% post-Hearing Brief of DP&L at 1, 8-9, relying upSecond Revised Direct Testimony of DP&L witness
William J. Chambers at 45-47.



DP&L can’'t compete and cover its costs, so it needsa-market help. DP&L alleges
that it will not be able to provide safe and relgabistribution, transmission, and
generation service if its generation revenues detli

DP&L’s financial integrity woes are described bydiyears of its projected return
on equities (ROES). The ROEs projected by DP&L decline over the fjigar term of
the proposed ESP without the Service Stability Rifédling to negative ROEs in 2016
and 2017® According to DP&L, the changes in market condisialriving the declining
ROEs are increased switching, declining wholesateg, and declining capacity
prices®® These declining prices from market conditionsawery good thing for utility
customers and should be part of delivering to austs the benefit dDhio’s policy for
competition. But, in an amazing plot twist, DP&lould cast declining market prices as
the villain and itself as the victim in distressttthe PUCO should rescue. Nothing could
be further from the truth.

If the Commission approves a $138 million annualfiled” Service Stability
Rider and the Switching Tracker as proposed, DP&ljqats that its returns will average
7.2% over the term of the ESP Notably, DP&L does not provide the projected resu
it will receive if it is successful in its Post-Hégy Brief bid for a $151 million annual

floor for the SSR (with no Switching Trackéf).DP&L notes that in the recent Ohio

26 post-Hearing Brief of DP&L at 36.

?7\d. at 8. DP&L relies upon the five years of projecREGEs developed by DP&L witness William J.
Chambers, specifically DP&L Exhibit WJC-5.

2 gsecond Revised Exhibit CLJ-2, line 45.
# post-Hearing Brief of DP&L at 7.

30 post-Hearing Brief of DP&L at 10, citing to SecdRdvised Exhibit WJC-2; Rebuttal and Supplemental
Testimony of DP&L witness R. Jeffrey Malinak at 25.

%1 See idat 17, which is discussed in later pages of thifb
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Power Electric Security Plan proceediighe PUCO set a revenue target of 7% to 11%,
with 9% being a “benchmark® Further, DP&L relies upon its witness Malinak’s
testimony that 7.5% to 10.2% is a reasonable R@Fed and highlights that its request
is at the bottom of, or below, that ROE rarige.

But, as discussed in OCC'’s Brief and below, the BUflust reject more
customer funding of DP&L’s generation business. First, R.C. 498&@&quired DP&L
to be fully on its own after its market developmpatiod ended (December 31, 2005).
Second, DP&L failed to provide any sound evidemeg it needs the SSR and Switching
Tracker in order to provide reliable service. Thithe SSR is not a lawful charge to levy
on customers in an Electric Security Plan. Andytio, the Ohio Power decision relied
upon by DP&L is not precedential (in regard to 8#R) because DP&L, unlike Ohio

Power, is not a Fixed Resource Requirement (FRERyeh

321n the Matter of the Application of the Columbusi®ern Power company and Ohio Power Company
for Authority to Establish a Standard Service Offeirsuant to Section 4928.143, Revised Code, in the
Form of a Security PlarCase No. 11-346-EL-SSO et. al, Opinion and Oféag. 8, 2012).

% Post-Hearing Brief of DP&L at 10.
#d.
®1d.

% As discussed in OCC'’s Post Hearing Brief at 75t@mers funded DP&L'’s above-market generation
business by paying $441 million of generation titéms charges to permit DP&L to collect strandedtso

%’An FRR entity requires an EDU to commit and seaagacity for the load of all of its distribution
customers (including load served by CRES providénsadvance of the base residual auction. An FRR
entity satisfies the capacity resources for itdgdat by designated resources from its own flegdhoough
bilateral contracts. A non-FRR entity such as DR&grely participates in the base residual auction
process and has lesser obligatio8geTranscript Volume Vll-public, 1830-1837.

8



1. Under R.C. 4928.38, the financial integrity of P&L'’s
generation operations cannot be the basis for chairy
customers hundreds of millions of dollars.

DP&L claims that the intervenors, including OCCoficeded numerous critical
points related to DP&L's request for an SSR and &Tit points out that OCC witnesses
Hixon and Wilson both agreed that it was imporfanDP&L to maintain its financial
integrity 3

While it may be important for DP&L to maintain fisancial integrity, it is not
the responsibility of customers to ensure it byipgyundreds of millions of dollars in
stability charges. Quite simply, the law prohilthat. Under R.C. 4928.38, after the end
of its market development period (December 31, 20DB&L was to be “fully on its
own in the competitive market.” By definition, bgi“fully on its own in the competitive
market” (the generation market), means that aytilb longer receives funds that
support, either directly or indirectly, its genévatoperations’ Otherwise, the utility
receives a customer-funded subsidy to enrich it®geion businest.

Reintroducing regulatory protection (via a custoifiuerded subsidy) for the
generation portion of DP&L’s business, even indisgas contrary to the primary
directive of S.B. 221—where competition is intendedeplace regulation for the benefit

of consumers in the State of Ohio.

38 post-Hearing Brief of DP&L at 28.
¥d.

0 The exception to this concept is that an eledistribution utility may seek to collect costs ft&
Provider of Last Resort obligations. The PUCO dwrieed that POLR obligations pertain to generation
service and are a permissible provision under B928.143(B)(2)(3l In the Matter of the Application of
Columbus southern Power Company for Approval dEkeetric Security Plan; an Amendment to its
corporate Separation Plan; and the Sale or Transfie€Certain Generating AssetSase No. 08-917-EL-
SSO, Order on Remand at 18 (Oct. 3, 2011) (finttrag POLR charges, under R.C. 4928.143(B) (2)(d),
are related to standby and default service andigeaertainty for both the utility and its custosier

“1 Direct Testimony of Daniel Duann at 8.



Where there is no mandated competition for a yslibusiness—in Ohio, a
utility’s transmission and distribution operationfirancial integrity can and should be
considered in the rates that customers are reqtorpdy for service. For these services -
- transmission and distribution there are stattitesestablish rates and provide for the
opportunity to earn a reasonable rate of returimeestment (R.C. 4909.15). For these
services, there are also statutes that protediegifrom financial emergencies (R.C.
4909.16).

But S.B. 221 does not contain any similar statupgyisions. The PUCO has no
jurisdictiori*? to set ESP rates for generation service that adlaiility to charge
customers hundreds of millions of dollars to engbag a utility maintains its financial
integrity. Deregulation, not reregulation, was theus of S.B. 221. The Commission,
accordingly, should reject efforts to seek reregoitaof DP&L'’s generation business in
the form of a financial integrity charge.

2. DP&L failed to prove that it should collect a hdf-billion

dollars from customers for the Service Stability Rder,
to provide reliable service.

DP&L argues throughout its brief that the SSR isdeal to provide reliable
service. But such a scare tactic should be gite ¢credence. There is no evidence that
DP&L produced proving that reliable service will jg@pardized if DP&L is denied an

SSR and a Switching Tracker.

“2\While there is a provision that addresses findrisiagrity under S.B. 221, it applies only to MatiRate
Offers, not Electric Security Plans. See R.C. 4823(D), allowing the PUCO to adjust a utility’s sto
recent SSO “by such just and reasonable amourttthieecommission determines is “necessary to addres
any emergency that threatens the utility’s finahicigegrity” or to ensure that the standard sendffer

rates produce revenues that do not amount to asnatitutional taking.
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DP&L witness Seger-Lawson generally testifies thatSSR is “important to the
company’s ability to provide stable, safe, andatgk electric service®®> And DP&L
witness Chambers indicates that the SSR permitslDtB&rovide quality servicé’

While DP&L witness Jackson describes the SSR amthenum DP&L needs to provide
adequate and reliable servieneither he nor any other DP&L witness has sulbistza
that claim.

Mr. Jackson’s statements on rebuttal that DP&L sdbd SSR to provide reliable
service appear to be directed to the request f&@SR in the amount of $137 million
annually, not the $151 million annual floor reqeekin DP&L’s brief. Further, Mr.
Jackson testified that even if DP&L’s generatingeds were not operating, customers
would still receive stable service because PJM ddigpatch electricity to meet the load
from other resource$.

DP&L argues on brief that no intervenor witnessrgaoed any analysis that
DP&L could maintain its financial integrity and dorue to provide safe and reliable
service without the SSR and Switching TracKeiThis argument is DP&L’s attempt to
shift the burden of proof away from DP&L and orte intervenors.

The burden of proof in this proceeding rests squangon DP&L under R.C.
4928.143(C)(1). Yet, DP&L failed to identify themmum cash flow necessary to

sustain its operations—which would be consistetit @iclaim to “maintain its financial

“3 Post Hearing Brief of DP&L at 13, citing to RelaltTestimony of DP&L witness Dona Seger-Lawson
at 23.

*41d., citing to the Second Revised Testimony of DP&ltngss William J. Chambers at 53.
|d., citing to Rebuttal Testimony of DP&L witness Qyai. Jackson at 8.

“¢ Transcript Volume I-public, page 172.

" Post-Hearing Brief of DP&L at 29.
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integrity.” Instead DP&L wants to be compensatadits forecasted “impairment” based
upon an average targeted ROE over the term of 8 ESuch a claim (under which rates
are set to prevent forecasted “impairment”) is lateel to any legal standard. And it will
cost customers hundreds of millions of dollarsdded charges to help support DP&L’s
competitive generation services.

Additionally, DP&L wants the PUCO to forget thatstomers have already paid
$441 million in stranded costs to this Utility fexactly the same reason. More
fundamentally and, as discussed earlier, Ohio lehipits the subsidization that DP&L
seeks for its competitive generation offering.

3. The Service Stability Rider and Switching Trackeare
not authorized under R.C. 4928.143(B)(2)(d).

According to DP&L, the SSR and Switching Trackes Ewful under
4928.143(B)(2)(d) because they relate to “defaeritise” and “bypassability” under that
provision of the Revised Cod®.DP&L relies in part on the PUCO findings in thei®
Power ESP proceeding where the PUCO allowed OhiePto charge its customers for
a stabilization rider, after finding it related“aefault service.” Additionally, DP&L
avers that the PUCO has “express authorizatio@pfrove the SSR and Switching
Tracker because the PUCO can approve charge®to allutility to provide stable “retail
electric service”—which it claims includes compettelectric generation serviée.
DP&L also argues that the SSR and Switching Trastadilize or provide certainty.

But, as explained below, these arguments are wréirgt, the SSR and

Switching Tracker are not related to provider at leesort services, which are the

4 \d. at 11.
49\d. at 34-35.
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“default services” referred to in R.C. 4928.1432))b). Secondinterpreting the SSR
and Switching Tracker as relating to bypassahityders the statute virtually
meaningless. Third, the Commission cannot autbaizharge that stabilizes or provides
certainty without the charge being one enumeraigdmR.C. 4928.143 (B)(2)(d).
Fourth, R.C. 4928.143(B)(2)(d) was not meant tgosupcharges that might indirectly
stabilize or provide certainty of retail electrergice. And fifth, the Switching Tracker
and SSR as proposed will create rate instabilitg, thus cannot be approved under the
Statute.

a. The Service Stability Rider and Switching

Tracker are not related to default service for
customers.

Although DP&L witness Seger-Lawson testified the 8SR and Switching
Tracker relate to default serviceMs. Seger-Lawson’s conclusion is mistaken. As OCC
emphasized in its Brief: “default service” as used in Chapter 4928 perttirtse
provider of last resort obligations of an electtistribution utility. The Commission
itself, in the Ohio Power Remand Ordéexplicitly equated default service to provider
of last resort service, stating:

Additionally, Section 4928.143(B)(2)(d), Reviseddeo provides
than an ESP may include ‘terms, conditions, or ggsrelating to
***standby, back-up, or supplemental power servjead] default
service***as would have the effect of stabilizingproviding
certainty regarding retail electric service.” AER-Ohio must
stand ready to provide SSO service to returningpoosrs, and
customers have the option to return at any timefjngethat the
charges associated with the Companies’ POLR oldigatvhich

*0|d. at 11, citing to Rebuttal Testimony of DP&L witseBona Seger-Lawson at 23.
*1 Post-Hearing Brief of OCC at 55.

*2n the Matter of the Application of Columbus SeuthPower Company for Approval of an Electric
Security Plan; an Amendment to its corporate SegiamePlan; and the Sale or Transfer of Certain
Generating Asset£ase No. 08-917-EL-SSO, Order on Remand at 18 8)2011).
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are charges related to standby and default seqmiogide certainty
for both the Companies and their customers reggnditail
electric service.

DP&L relies heavily on the Ohio Power ESP Ordass precedent for finding that
any “stability” charge relates to the default seevcategory? But the Commission’s
order in that case was in error and is currentlgppeal to the Ohio Supreme Cotirt.
The Commission there mistakenly construed the tetdity defining default service to be
standard offer servic&. That finding, however, lacked sufficient evidenyi support and

is inconsistent with the PUCO’s findings in the ®Riower Remand proceedin(g.

b. The Service Stability Rider and Switching
Tracker are not related to bypassability.

DP&L alleges that the SSR and Switching Trackeateeto bypassability since
they are proposed to be non-bypassable chafgiting to, among other things, the
testimony of OCC witness Dr. Rose at the heari@igce all utility charges must be
either “bypassable” or “non-bypassable,” under DPihterpretation all charges would
relate to “bypassability.” But this could not béat the General Assembly intended.

Otherwise the words are rendered virtually meaesg|

%3 |n the Matter of the Application of the ColumbusiBern Power Company and Ohio Power Company
for Authority to Establish a Standard Service Offeirsuant to Section 4928.143, Revised Code, in the
Form of a Security PlagrCase No. 11-346-EL-SSO et. al, Opinion and Oatld5 (Aug. 8, 2012).

4 Post-Hearing Brief of DP&L at 11.
% Kroger, IEU, OCC, FES, and OEG have appealed titier SeeS.Ct. Docket 13-521.

%% In the Matter of the Application of the ColumbusitBern Power Company and Ohio Power Company
for Authority to Establish a Standard Service Offairsuant to Section 4928.143, Revised Code, in the
Form of a Security PlagrCase No. 11-346-EL-SSO et. al, Opinion and Oatldi5-16 (Aug. 8, 2011);
Second Entry on Rehearing at 3 (Mar. 22, 2012).

" In the Matter of the Application of Columbus SouthRower Company for Approval of an Electric
Security Plan; an Amendment to its corporate SefiamePlan; and the Sale or Transfer of Certain
Generating Asset&ase No. 08-917-EL-SSO, Order on Remand at 18 802011).

%8 post-Hearing Brief of DP&L at 11, citing to DP&Litwess Ms. Seger-Lawson and OCC witness Dr.
Rose (Transcript Volume VllI-public, page 2023).
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Moreover, DP&L’s reliance on the transcript of Rose’s testimony does not
support its claims that Dr. Rose agreed to DP&hteifipretation of the statute. The
exchange between DP&L’s Counsel and Dr. Rose was:

Q. The SSR may affect customer shopping becasse,

bypassable charge, it would raise prices for adtiva
suppliers to meet; is that right?

A. It would make it harder for alternative suppdiday
reducing headroom. (Transcript Volume VIlI-publ@age
2023).

As seen, Dr. Rose was asked if the SSR (alone aintth@ Switching Tracker) “may
affect” customer shopping, and Dr. Rose’s respovesethat it would make it harder for
alternative suppliers (to compete) by reducing heam. Making it harder for
alternative suppliers to compete falls short ofrsgyhat the SSRnd the Switching
Tracker “relate to bypassibility” under R.C. 4928.143(B)J(®. To the contrary Dr.
Rose testified that the SSR is not any one of #ienssible charges under R.C.
4928.143(B)(2)(df?

Additionally, if one were to accept DP&L’s interpaion—that as long as a
charge was non-bypassible it would affect shoppimg) therefore “relates to
shopping,”—this subsection of the law would be exed almost meaningless. Almost
every charge would qualify as it could arguablyféat” customers who are shopping or
not shopping, as is the case with a non-bypasshblge. A bypassable charge would

also “affect” shopping as it could create the iric@nfor customers to shop. But under

% Direct Testimony of Kenneth Rose at 12-13.
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Ohio rules of construction the subsection is inezhtb have meanifiyand, therefore,
DP&L’s claim should be rejected.
C. The PUCO is not “expressly authorized” to
charge customers in an Electric Security Plan to
allow a utility to provide stable electric service

unless the charge fits within the enumerated
provisions of R.C. 4928.143(B)(2)(d).

DP&L claims that Chapter 4928 “expressly authorizee PUCO to implement
the SSR and Switching Tracker to allow DP&L to pdevstable generation servite.
DP&L argues that R.C. 4928.143(B)(2)(d) authoritesPUCO to approve charges to
allow a utility to provide stable “retail electrservice.®®> And since “retail electric
service” is defined as including generation sergigaler R.C. 4928.01(A)(27)), then
R.C. 4928.143(B)(2)(d) must authorize a stabilltgige for generation service.

But this statutory construction is contrary to thkes of statutory construction in
Ohio. In Ohio, under R.C. 1.47, all words of aust&a must be given effect. As noted by
the Ohio Supreme Court, “[tlhe presumption alwayghat every word in a statute is
designed to have some legal effect, and puttingdnee construction on a statute, every
part of it is to be regarded and so expoundedgi€tzable, as to give some effect to
every part of it.*

DP&L’s interpretation of R.C. 4928.143(B)(2)(d),vmever, ignores the initial six
lines of that subsection. The first six lines obSection (B)(2)(d) establish the

parameters that must be met in order for a prowigde part of a utility’s electric

security plan. R.C. 4928.143(B)(2)(d) reads a®vad:

80 R.C. 1.47 presumes that the “entire statute enihed to be effective.”

®1 post-Hearing Brief of DP&L at 35.

6214,

%3 Richards v. Market Exch. Bank G81 Ohio St. 348; 1910 Ohio LEXIS 150 (Jan. 18,()9
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(2) The plan may provide for or include, withdiatitation,
any of the following:

*kk

Terms, conditions, or charges relating to limitai@n customer
shopping for retail electric generation serviceydmsability,
standby, back-up, or supplemental power servidautteservice,
carrying costs, amortization periods, and accogmindeferrals,
including future recovery of such deferrals, as lddwave the
effect of stabilizing or providing certainty regard retail electric
service;

The statute quite clearly requires that the promi®e a term, condition, or
charge relating to: (1) limitations on customeogbing for retail electric generation
service,(2) bypassability, standby, back-up or tmppntal power service; (3) default
service; (4) carrying costs (5) amortization pesicahd (6) accounting or deferrals,
including future recovery of such deferrals. Thudy after it is determined that the
provision falls within one of these six categoriasd here it does not) then is it expressly
authorized if one of the enumerated terms, conitior charges has the effect of
“stabilizing or providing certainty regarding rdtalectric service.” The PUCO recently
acknowledged this two-part requirement in its Secantry on Rehearing in the Ohio
Power Electric Security Plan proceedifigvhen it granted OCC'’s application for
rehearing on this very issue.

In contrast, DP&L skips through the statutory asa\altogether and boldly
proclaims that the PUCO can “expressly authorizgémaeration stability charge without
first demonstrating that it falls within one of tteev's specified categories. Only if the

charge fits within one of the six categories canPJCO authorize such a charge. And

then, only after it finds that it also has the effef stabilizing or providing certainty. As

% In the Matter of the Application of the ColumbusiBern Power Company and Ohio Power Company
for Authority to Establish a Standard Service Offeirsuant to Section 4928.143, Revised Code, in the
Form of a Security PlgnCase No. 11-346-EL-SSO et. al, Second Entry dreReéng at 15 (March 22,
2012).
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discussed above, DP&L has not shown that the S&RSavitching Tracker) have a basis
in law under R.C. 4928.143(B)(2)(d). Thus, thema be no “express authorization” of
such a charge, unless one ignores the requireroERIE. 4928.143(B)(2)(d). But, the
requirements of the law cannot be ignored. Accwlgi DP&L'’s claim should be
rejected.
d. The Service Stability Rider and Switching
Tracker do not stabilize or provide certainty

regarding retail electric service; nor do they
benefit consumers and the public interest.

In an attempt to satisfy the statutory “stabilitguirement under R.C.
4928.143(B)(2)(d), DP&L relies upon the PUCQO’s hoglon Ohio Power’s rate stability
rider (“RSR”) in that utility’s recent Electric Serity plan proceedin®® DP&L boasts
that its SSR (though not its Switching Tracker)yides the same benefits that the PUCO
recognized for Ohio Power's RSR:

. The SSR allows DP&L to freeze any non-fuel generati
rate increases so that rates remain stéble.
. The SSR allows it to conduct auctions to set it® $&e.
. The SSR allows it to offer, as a fixed rate, a dtaid
service offer.
DP&L’s arguments should be rejected for a numbeeasons. First, the PUCO was

wrong in approving Ohio Power’'s RSR. Numerousipgsincluding the OCC, have

% |n the Matter of the Application of the ColumbusiBern Power Company and Ohio Power Company
for Authority to Establish a Standard Service Offeirsuant to Section 4928.143, Revised Code, in the
Form of a Security PlagrCase No. 11-346-EL-SSO et. al, Opinion and Oatl&1-32 (Aug. 8, 2012).

% post-Hearing Brief of DP&L at 12.
®71d., citing to the Rebuttal Testimony of DP&L witneSsger-Lawson at 8-10.
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appealed the PUCO's findings in this regard. SdcbiP&L has not met its burden of
proof in this matter.

DP&L bears the burden of proving that the provisiohits ESP have a basis in
law under R.C. 4928.143(B)(2)(d). DP&L must alsmubnstrate that the SSR (and the
Switching Tracker) benefit consumers and the pubtierest® In other words, DP&L
must demonstrate that the SSR (and Switching Tradkevithin one of the law’s six
categories of charges. It has not, as explainedeabAnd DP&L must prove that its
highly expensive charges would have “the effedtabilizing or providing certainty
regarding retail electric service.” DP&L cannobshthat. And DP&L must also show
that the SSR (and Switching Tracker) benefit coresgrand the public interest. To the
contrary, DP&L’s proposal has revealed that théseges are the most harmful elements
to the public in its case.

DP&L assumes that the S&Rneets the requirements of R.C. 4928.143(B)(2)(d)
because it indirectly stabilizes or provides cettai But R.C. 4928.143(B)(2(d), requires
more than an indirect stabilizing or providing edmty for retail electric service. The
words of the statute state that the “terms, cooni#ti or charges must “have the effect of
stabilizing or providing certainty regarding reteléctric service.” DP&L reads the
language to allow any provisiftthat enables other provisions to be implemenfetht

is a misreading of the law that, if adopted, wonbeén the door to unlimited transfers of

% n the Matter of the Application of the Columbusiern Power Company and Ohio Power Company
for Authority to Establish a Standard Service Offairsuant to Section 4928.143, Revised Code, in the
Form of a Security PlagrCase No. 11-346-EL-SSO et. al, Entry on Reheairffi9 (Jan. 23, 2012).

% DP&L makes no claim that the Switching Trackeb#izes or provides certainty or provides the same
benefits as the PUCO found for Ohio Power’'s SSR.aAnatter of law, the Switching Tracker thus, cann
be adopted.

"0 Seediscussiorsupra
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wealth from customers to the utility. DP&L’s appoi cannot be validated under Ohio
rules of statutory construction.

Had the General Assembly wanted to allow more s=ine structuring of an
ESP, it would have inserted language to that efféor instance, the statute might have
been written with the phraseology “which provisemables other charges that” “have the
effect of stabilizing or providing certainty regard retail electric service.” But the
statute is not written to support charges that mdiyectly help to provide stability or
certainty regarding retail electric service. Unthex doctrine oéxpressio unius est
exclusio alteriusif the General Assembly wanted to give the PUQ@arity to approve
a provision in an Electric Security Plan that “eleab other provisions, it would have
expressly done so. But the General Assembly did B&&L cannot rewrite the law.

Assuming arguendo that an indirect stabilizinguBiisient to meet the
requirements of R.C. 4928.143(B)(2)(d), DP&L hak sbt demonstrated that the SSR
benefits consumers and is in the public inter@dthough DP&L argues that the SSR
allows DP&L to freeze non-fuel generation rate @awes so that its rates remain stable,
this is not a benefit if its non-fuel generatiotesaare above market rates. Stable—but
above market—rates do not benefit customers. Athdugh the SSR may allow DP&L
to conduct auctions to set its SSO rate, the bitenditio and schedule proposed by
DP&L will deprive DP&L's SSO customers of the fliénefit (savings) of a competitive

generation market in Ohio.

"1 Post Hearing Brief of DP&L at 12.
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Furthermore, DP&L’s proposed blending schedulerstm@ry to current PUCO
policies which encourage a faster transition tokmabased rates for SSO serviées.
With respect to the SSR allowing DP&L to offer adCsrate as a fixed rate, DP&L fails
to recognize that under the law it must providéaadard service offef.

Finally, if DP&L’s position on Brief seeking a $1Hillion floor for the SSK' is
adopted, then there will be even less stabilityitd Brief, DP&L proposed that the SSR
will be subject to variability on a yearly basihe SSR would fluctuate if reductions in
non-shopping load occur, and DP&L is able to adijissbSR’> The PUCO, in ruling
upon Ohio Power's RSR, found that truing the rigieror down each year would cause
financial uncertainty and create customer confusiaates’® Likewise, if a $151
million floor for charging customers is adopteddahe floor could be raised or lowered
upon DP&L'’s request, there would be uncertainty emstomer confusion. Such a
provision would most certainly not have the “effetstabilizing or providing certainty

regarding retail electric service.”

2 Direct Testimony of Daniel Duann at 45.
BR.C. 4928.141(A).

"4 Post-Hearing Brief of DP&L at 17.

> See idat 26.

% In the Matter of the Application of the ColumbusiBern Power Company and Ohio Power Company
for Authority to Establish a Standard Service Offeirsuant to Section 4928.143, Revised Code, in the
Form of a Security PlarCase No. 11-346-EL-SSO et. al, Opinion and Oatl&2 (Aug. 8, 2012).
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e. The Service Stability Rider and Switching
Tracker seek to recover transition costs from
customers beyond the market development
period, which is unlawful under the Ohio
Revised Code.

DP&L argues that the SSR and Switching Tracker moli collect transition
costs’’ DP&L'’s argument is twofold. First, it claims ththe stranded cost statute (R.C.
4928.39) refers to “costs” and not “revenues.” Amdause the SSR and Switching
Tracker are designed to collect “revenues, theistatoes not appl{f Second, DP&L
argues that the SSR and Switching Tracker are gsiiohé under R.C.
4928.143(B)(2)(d), because that statutory provisvas a later enacted provision than the
stranded cost statute, which was implemented i® E8%art of Senate Bill 3. DP&L
alleges that under R.C. 1.52(A), if there is astaty conflict, the later-passed statute—
R.C. 4928.143(B)(2)(d)—controls. These argumembsisl be rejected, because DP&L
has misconstrued the statutes and the rules atstatconstruction.

f. Utilities may not collect transition charges orany

equivalent revenues from customers beyond the
market development period.

DP&L seeks to recover “revenues” for the generaservices it provides in the
competitive market. But the revenues DP&L seeksedrom costs incurred for
generation which exceed market revenues for thergéon® What DP&L wants fits
the definition of stranded costs that it cannotemtt—generation costs that cannot be
recovered in the competitive generation marketh(\witirket revenues). In other words,

the revenue DP&L is collecting falls short of isngration costs (plus a profit).

" Post-Hearing Brief of DP&L at 42.
®1d. at 46.

®1d.

8 post-Hearing Brief of OCC at 43-44.
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That DP&L wants customers to make up the amounsaosts that it cannot
collect due to the lower market prices shows thR&D s still living in a very old
paradigm. Dr. Rose (and other exp8&jtexplained the newer paradigm, under Ohio law,
and accordingly identified DP&L’s proposal as segkihe stranded costs that are no
longer allowed under R.C. 4928.39. Additionallg terms “revenues” and “costs” are
used interchangeably in the stranded cost stattites.

DP&L’s overly simplistic reading of R.C. 4928.39aatently unreasonable. It
also directly conflicts with the General Assemblgtated intent to prohibit transition
costs and “any equivalent revenu€dtom being collected beyond a utility’s market
development period. The PUCO should uphold thedad/refuse to allow any further
collection of transition charges from DP&L’s custars. Customers have already paid
$441 million of transition charges for DP&L'’s stded (above-market) generation
investment. This was the compensation that DP&leadjto in settling its electric
transition plan proceedirfy. DP&L cannot now be permitted to collect from asers
additional stranded investment for its facilitiesigh under S.B.221 (and S.B.3) were

deemed to be competitive electric generation taesli

81 |EU witnesses Murray and Hess; IGS witness White.
82 SeeR.C. 4928.38 and 4928.39.
83 SeeR.C. 4928.39.

8 In the Matter of the Application of the Dayton Po\gelight Company for Approval of a Transition
Plan, pursuant to 4928.31, Revised Code and fongortunity to Receive Transition Revenues as
Authorized under 4928.31 to 4928.40, Revised Godse No. 99-1687-EL-ET®pinion and Order (Sept.
21, 2000) (adopting the settlement agreement reldlcbsveen DP&L and intervenors).
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g. Ohio’s rules of statutory construction do not
support DP&L’s argument that R.C.
4928.143(B)(2) is controlling over S.B. 3 and
allows collecting even more stranded costs from
its customers.

DP&L narrowly focuses on one of Ohio’s rules oftstary construction and
incorrectly applies it. DP&L cites R.C. 1.52(Apdaclaims that if two statutes conflict,
the later-passed statute contfSlsBut R.C. 1.52(A) applies only when the conflict
between the statutes is irreconcilaffldf the statutes are not irreconcilable then R.C.
1.52 does not apply, and the provisions are coedtiifipossible, so that effect is given to
both®” Such interpretation follows the principle of stary construction (“in pari
materia”). Statutory provisions that address #maes subject matter “should be read
together to ascertain and effectuate if possit#depislative intent®

The statutes in question are not irreconcilablee Fansition charge statutes
adopted as part of Senate Bill 3 (R.C. 4928.37-#4dD8&pecifically address the recovery
of stranded generation transition costs througfsiton revenues post-1999. Those
statutes remain in effect today. The later enastatlites adopted as part of Senate Bill
221 (R.C. 4928.141 - 4928.143) refer to provisittrad an electric distribution utility
may include as part of a Market Rate Offer or agckic Security Plan. R.C. 4928.143

does not provide that a utility may include traiositcharges as part of its Electric

8 Post Hearing Brief of DP&L at 46.
8 Jones v. City of Xenj@2011 Ohio App. LEXIS 4538, 2011 Ohio 5545 (O&, 2011).

87 Sugarcreek Twp. v. City of CentervjllE93 Ohio App.3d 408, 952 N.E.2d 519 (Apr. 15, POteversed
by, remanded bugarcreek Twp. v. City of CentervjliE83 Ohio St. 3d 467, 2012 Ohio LEXIS 2455,
2012 Ohio 4649 (Oct. 11, 2012).

8 State ex rel. Pratt v. Wevgand64 Ohio St. 463, 463; 132 N.E.2d 191, 191-95619hio LEXIS 585
at 2 (Feb. 1, 1956).
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Security Plan. In fact, R.C. 4928.141{Aprecludes a utility from collecting under R.C.
4928.143 (and 4928.142) any previously authorizledvance for transition costs.

OCC witness Dr. Rose acknowledged this—testifyhreg &llowing transition
charges under a utility’s ESP conflicts with R.289441(A)% If DP&L is allowed to
include transition charges under the ESP, theiillidauble-collect from customers.
Such duplicate cost recovery is contrary to soabeimaking principles and would
undermine any reasonable basis for establishieg rat

DP&L'’s statutory construction is flawed. R.C. 49P83(B)(2)(d) does not
conflict with the stranded cost provisions of thevRed Code. The Commission should
reject DP&L'’s latest attempt to collect even maemnsition charges from customers.

h. The PUCQO'’s Decision on Ohio Power’s Electric
Security Plan Does Not Bind The PUCO In This

Proceeding In Regard To The Service Stability
Rider.

DP&L argues throughout its Briéf that the Commission’s decision in the Ohio
Power (AEP Ohio) electric security plan proceedihserves as precedent that precludes
the Commission from deciding issues in this cafferéntly. In particular DP&L seeks
to bind the Commission to its holdings on Ohio PdsvRate Stability Rider (“RSR”),

including its determination that there is a legasib for the charg®. Further, DP&L

89 R.C. 4928.141 (A) was enacted along with, intir, &.C. 4928.143, as part of S.B. 221.
% Direct Testimony of Kenneth Rose at 13.

% Sedd.

2d.

93 SeePost Hearing Brief of DP&L at 10-12, 15, 17, 26, 5, 47, 65, 87.

% In the Matter of the Application of the Columbusi®ern Power Company and Ohio Power Company
for Authority to Establish a Standard Service Offeirsuant to Section 4928.143, Revised Code, in the
Form of a Security PlagrCase No. 11-346-EL-SSO et. al, Opinion and Oféag. 8, 2012).

% Post Hearing Brief of DP&L at 11.
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claims that the decision in the Ohio Power ESPatist allowing it to earn a return in the
range of 7% to 1198 and allowing it to adjust its stability chargetikre are significant
reductions in non-shopping lodt.

The Commission, however, must decide this casedb@s¢he record established
in this proceeding. The Commission’s duty in ti@gard is established under R.C.
4903.09, which requires it to make “findings oftfaand issue “written opinions setting
forth the reason prompting the decisions” “baseonugaid finding of fact.” And each
ESP case before the Commission is complex, lengtiy fact-intensive.

For this reason, OCC and oth&rargue that the Ohio Power decision is not
controlling in this proceeding (with regard to tA8R) where there is a significant
distinction between Ohio Power and DP&L. The priyndistinction is that Ohio Power
is an FRR entity and DP&L is ndt.

DP&L, however, alleges that AEP Ohio’s status aFRR entity was irrelevant
to the PUCO's decision in establishing, among othiergs, an ROE® DP&L notes that
PUCO Staff witness Choueiki testified that DP&Ltatsis as a non-FRR entity was not a

basis to reject the SSR&*

%1d. at 10.

71d. at 26.

% See, e.g.Direct Testimony of FES witness Jonathan A. Leas@9-30.
9 SeeDirect Testimony of Kenneth Rose at 14.

190 post Hearing Brief of DP&L at 47.
101 Id.
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Both the PUCO Staff and DP&L are wrong. A revieilOtio Power’'s ESP
order and the Ohio Power Capacity Off&itlustrates this fact. In the Ohio Power
capacity proceeding, the PUCO was primarily addingsshether the "state
compensation mechanism" for Ohio Power should beifird.**® In doing so, the
Commission was addressing Ohio Power’s role as= éntity under FERC-approved
PJM rules'® In the Capacity Order, the PUCO very clearly &idiOhio Power's
capacity compensation to its FRR capacity obligmatio

In short, the record reveals that RPM-based cappditing would
be insufficient to yield reasonable compensatiorAfieP-Ohio's

provision of capacity to CRES providers in fulfigmt of its FRR
capacity obligationd®

*kk

Therefore, with the intention of adopting a staiempensation

mechanism that achieves a reasonable outcomd for al

stakeholders, the Commission directs that the statgpensation

mechanism shall be based on the costs incurrebdeblyRR Entity

for its FRR capacity obligation'§®

Moreover, the PUCO determined that such compemsatas only temporary, for

as long as AEP-Ohio is an FRR entity: “We notd tha state compensation mechanism,
once effective, shall remain in effect until AEPi®# transition to full participation in

the RPM market is complete and the Company is ngdbsubject to its FRR capacity

obligations.*’

92| the Matter of the Commission Review of the @ap&harges of Ohio Power Company and
Columbus Southern Power Compa@ase No. 10-2929-EL-UNC, Opinion and Order (J)I2012).
(“Capacity Order”).

19314, at 22.

104 Section D.8 of Schedule 8.1 of the Reliability dsmce Agreement (RAA), of PIM's tariff.
195 Capacity Order at 23.

106 Id

10714, at 24.
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And the PUCO made it clear that it was setting cemsgation based on cost,
under its traditional rate regulatory authority arad its authority under Chapter 4928,
Revised Code. It found that “The Commission’s gduion under traditional regulation is
to ensure that the jurisdictional utilities recereasonable compensation for the services
they render*®

Finally, in its Entry on Rehearin in the capacity case, the PUCO advised that
its holdings with respect to Ohio Power were spetif Ohio Power and were not
generic holdings. The Commission concluded: “Tlen@ission initiated this
proceeding solely to review AEP-Ohio's capacityts@nd determine an appropriate
capacity charge for its FRR obligations. We havtaonsidered the costs of any other
capacity supplier subject to our jurisdiction norwle find it appropriate to do so in this
proceeding.**°

In the Ohio Power ESP proceeding, the level of Gtower's RSR was set based
on the Commission’s decision in the capacity cadee CRES capacity revenues (set at
RPM per the Capacity Order) affect the revenuestasgd hence, the RSR rider
amount:*! Additionally, the PUCO in the Ohio Power ESP mreding established a
recovery mechanism within the RSR for the defeoauhcity costs established in the
Capacity Order. One dollar/MWH of the RSR collens is allocated toward the

deferrals created by the Capacity Ortférindeed, the Commission noted, in responding

10814, at 22.

199 the Matter of the Commission Review of the Ga#paharges of Ohio Power Company and
Columbus Southern Power Compa@ase No. 10-2929-EL-UNC, Entry on Rehearing atG3&. 17,
2012).

110 Id

111 SeeCapacity Order at 35.
12|d. at 36.
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to a transition charge argument, AEP-Ohio’s FRRustand its ability to collect the
actual costs of capacity pursuant to the capaeitg cecision™

As Dr. Rose and Dr. Lesser testified, DP&L is antFRR entity'* Thus, DP&L
cannot claim that it must receive cost-based cosgten for its generation costs through
either a stability rider or the setting of a rateedurn for a competitive generation
service. Neither the Ohio Power Capacity OrdertherOhio Power ESP order can be
relied upon for that premise. DP&L’s argument titeproposed SSR should be treated
in the same manner as Ohio Power’s RSR is, thergfathout basis. The Commission
should reject any comparison since DP&L is not RRFENtity and is not obliged to
meet FRR requirements.

C. If The PUCO Approves A Service Stability Charge]t Should

Reject DP&L’s Open-Ended Request For An Annual $151
Million Floor For The Service Stability Rider For Five Years.

In its Brief, DP&L comes forward with yet anothesw proposal for its SSR.
Shamelessly, DP&L raises the ante even more fdomess. Perhaps sensing that its
Switching Tracker is likely to be rejected, it n@wants to cover its bets by seeking an
even larger SSR — one that starts at $151 millerypar, and can be adjusted only
upward'*® DP&L proposes that the $151 million floor canamfusted if DP&L

experiences a significant reduction in non-shoppimgtomer load-*®

1131n the Matter of the Application of the ColumbusitBern Power Company and Ohio Power Company
for Authority to Establish a Standard Service Offeirsuant to Section 4928.143, Revised Code, in the
Form of a Security PlagrCase No. 11-346-EL-SSO et. al, Opinion and Oatl&2 (Aug. 8, 2012).

14 Direct Testimony of Kenneth Rose at 14; Directtifesny of FES witness Jonathan A. Lesser at 29-30.
115 post-Hearing Brief of DP&L at 17.
1181d. at 26.
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To support this proposal, DP&L tries to rely upbie PUCO’s holding in the
Ohio Power ESP proceeding where the PUCO allowad Power similar authority:*’
DP&L'’s rationale for collecting $151 million eveggar for five years from customers
comes from tinkering with the PUCO Staff's testimipH® which took no position on the
threshold issue of whether DP&L'’s financial positis so dire as to require Commission
intervention**®

But DP&L’s new proposal should be rejected for anber of reasons. First,
DP&L, as a matter of policy and precedent, showidh® granted a rate increase that is
higher than what it requested in its second revéggalication. Second, relying upon the
Ohio Power clause to extract more money from custsmanreasonably shifts additional
risks to customers and guarantees a rate of refUdP&L. Such an approach is contrary
to the entire scheme of S.B. 221 where utilitiestarbe on their own in the competitive
generation market

1. The PUCO is constrained by precedent and polidyom

approving a service stability charge that is greatethan
that requested by DP&L in its application.

The quest for the golden goose-- a stability chémgevhich all customers
(shopping and non-shopping alike) will pay hundrefisiillions of dollars—has been
fervently pursued by DP&L since March 2012. Thesjibegan in March 2012, when
DP&L filed a request for a Market Rate Offer. hat request, DP&L sought a new

Electric Service Stability Charge (“ESSC”) charg¢he same level as its then existing

117 Id
1814, at 21-24.
119 post Hearing Brief of PUCO Staff at 8.
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$73 million annual Rate Stability Charf®. Seven months later, DP&L filed an ESP
application claiming a stability charge which bathed to $120 million annualf* A
scant two months later, DP&L filed a second reviB&P application in which the
stability charge increased to $137.5 million anhu? Now, consistent with its trend of
ever increasing demands upon customers, DP&L résj@aesSSR with $151 million as a
floor.

The PUCO has repeatedly held that the rate reiafich a utility is entitled is
capped by the amount requested through its apiolicKt It has applied this policy,
even though a greater revenue deficiency has bemomstrated®® Indeed, in following
this precedent, the Commission has, on occasiapted negative returns on equity.

In one case, after discussing the precedent thattie relief can be no greater than that

120 ppgL Application at 9 (Mar. 30, 2012).
121 pp&L Application at 2 (Oct. 5, 2012).

122 ppgL Second Revised Application at 8 (D&e, 2012) (as a result of correcting errors thduced
projected gross margins and operating income-SeBewised Testimony of DP&L witness Craig L.
Jackson at 4, Second Revised ESP application at 4).

123 gee, e.gArrowhead Hills Utilities Corp.Case No. 88-279-WW-AIR (Dec. 20, 1988plumbia Gas of
Ohio, Case No. 82-1151-GA-AIR (Nov. 9, 1983pledo Edison CompangZase No. 80-377-EL-AIR
(Apr. 9, 1981).

124 5ee In the Matter of the Norlick Place Water Conypiam an Increase in Rates and Charg€sse No.
90-1507-WW-AIR, Opinion and Order at 7 (May 23, 19@iting toArrowhead Hills Utilities
Corporation Case No. 88-279-WW-AIR (Dec. 20, 1988plumbia Gas of OhicCase No. 82-1151-GA-
AIR (Nov. 9, 1983)Toledo Edison CompanZase No. 80-377-EL-AIR (Apr. 9., 1981)).

125|n the Matter of the Application of The West Milge Gas Company for an Increase in Rates and
Charges Case No. 87-671-GA-AIR, Opinion and Order at @@éc. 23, 1987)in the Matter of the
Application of Arrowhead Hills Utilities Corporatiofor an Increase in Rates and Charg€sse No. 88-
279-WW-AIR, Opinion and Order at 7-8 (Dec. 20, 1p88
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requested, the Commission adopted a negative 48r&&6f return, finding it to be “fair
and reasonable for purposes of this casg.”

The rationale supporting these PUCO decisionsaisgbtential intervenors are
entitled to know the stakes in deciding whethespipose a rate requéét. This rationale
applies equally to the laws that created Electeicusity Plans and Market Rate Offers.
This is because, under R.C. 4928.141(B), the GeAssembly preserved the
requirement of notice. In that section of the laearings, written notice of hearings, and
published newspaper notice is required. This msitent with the notice requirements
found under R.C. 4909.18 and .19. The PUCO shdlul, follow its well-established
precedent and limit any SSR to no more than tliatested in DP&L’s application. It
should reject DP&L'’s last minute attempt to increaates above the filed request in its
Second Revised Application.

2. The PUCOQO'’s decision on Ohio Power’s Electric Secuwy
Plan does not support an open-ended stability chaey

DP&L again attempts to rely upon the Ohio Power EB&er*® to squeeze more
money from customers. The Commission should réfestattempt. This is because
there is a significant distinguishing factor betwd&&L and Ohio Power—Ormet.
Ormet, a customer of Ohio Power, accounted forgelpercentage of Ohio Power’s

standard service offer load. If Ormet went oubo$iness, the rate stability revenues

126|n the Matter of the Application of the West Mibge Gas Company for an Increase in Rates and
Charges Case No. 87-671-GA-AIR, Opinion and Order at @@éc. 23, 1987)accord , In the Matter of
the Application of Arrowhead Hills Utilities Corpation for an Increase in Rates and Chargéase No.
88-279-WW-AIR, Opinion and Order at 7-8 (Dec. 2088) (adopting a negative 3.27% return on equity
as “fair and reasonable”).

27 |n the Matter of the Application of Columbia Gagaifio, Inc.,Case No. 84-67-GA-AIR, Opinion and
Order at 56 (May 21, 1985).

128|n the Matter of the Application of the ColumbusitBern Power Company and Ohio Power Company
for Authority to Establish a Standard Service Offeirsuant to Section 4928.143, Revised Code, in the
Form of a Security PlarCase No. 11-346-EL-SSO et. al, Opinion and Ortl87&38 (Aug. 8, 2012).
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collected by Ohio Power would be significantly redd. The PUCO thus appeared to
have adopted a clause for Ohio Power to addressniiee issues of losing a major
customer like Ormet. But DP&L has not demonstraked it is in a similar position—
that the loss of one major customer will causstibility revenues to be reduced
significantly. The PUCO should not give DP&L anyther protection through the SSR
than it requested in its Second Revised Applicaiioihfinds that a stability rider is
justified in any amount (and it's not).

3. DP&L’s proposed floor for the Service StabilityRider

would unreasonably transfer risks away from it and

onto consumers, which is unfair, unjust, and
unreasonable.

DP&L has asked for the treatment given to Ohio Rowes discussed above, that
is inappropriate given that DP&L is not similarijusted. But there is another reason to
reject DP&L'’s attempt to improve its position beyoits Second Revised Application.
Granting DP&L further protection would essentialignsfer the risks of reduced non-
shopping load away from the Utility and onto theksaof customers. For instance, a
“significant reduction” (which is not defined) iron-shopping load could result from a
number of factors including weather, customer migbhihs well as economic downturn,
i.e. customers going out of business.

But in Ohio these are risks that the electric tigdli, and not customers, have
consistently borne. Electric utilities have notpation from customer loss due to
mobility or economic conditions. Guaranteeing DPRill reimbursement for sales for
non-shopping load without regard to the effecthoiumerable factors such as weather,
economic conditions, and/or customer mobility,a$ @ppropriate or reasonable. It is the

type of risk shifting that the PUCO refused to utalee in the Ohio Power ESP case
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when it rejected a decoupling proposal for Ohio BgsVRSR*® And it is contrary to

the law that utilities are to be on their own ie tompetitive market after the market
development period is over. For DP&L that marketelopment period ended December
31, 2005. Enough is enough.

D. If The PUCO Approves A Service Stability Rider,Contrary To
The Recommendations Of OCC And Others, The Commissin
Should Protect Customers by (1) Reducing the SSR Fo
Operation and Maintenance Savings And Capital Expediture
Reductions, (2) Delaying The Service Stability RideUntil The
Standard Service Offer Is Competitively Bid, (3) Teminating
The Service Stability Rider One Month Prior To TheEnd Of
The Electric Security Plan Term, And (4) Restrictirg The
Payment Of Dividends.

As explained in OCC'’s Post-Hearing Brief, there m@ny reasons that the
Commission should reject DP&L’s request for an S¥RIf, however, the Commission
determines to permit an SSR to be charged to cessmnihen OCC urges a number of
reductions to the SSR to protect customers. O@&‘smmendations are as follows.

1. The PUCO should reduce the Service Stability Ret to

give customers the benefit of any savings in operah
and maintenance expenses and capital expenditures.

DP&L argues that the PUCO should not consider djmgrand maintenance
(“O&M”) cost savings and capital expenditure redoigs in setting the SSR and the
Switching Trackef*! DP&L claims that the potential O&M reductions shbnot be
considered a substitute for the SSR. Rathergtia®oth the SSR and the potential

O&M savings to have an opportunity to earn a reabnROE*

1291d. at 32.

130 post Hearing Brief of OCC at 26-60.
131 post Hearing Brief of DP&L at 39, 41.
1321d. at 40.

34



According to DP&L, the potential O&M savings havet ibeen approved for
2014-2017. And whether they will be approved or ba implemented is speculatitfg.
DP&L also argues that there are substantial risks@ated with O&M savings in the
form of reduced maintenance that may impair theatjmn of DP&L** DP&L
emphasizes that the extent of O&M savings that DiRg&ayimplement is dependent on
the outcome of this proceeding. O&M savings conth & risk—the threat to reliability
due to performance issues, according to DBZL.

Similarly, DP&L avers that the capital expenditueeuctions should be
considered a supplement, not a substitute for 8% Again, it points out that there is
no approved budget for 2014 and beyond. DP&L dessithe capital expenditures for
later years as “speculativé®® And DP&L claims that these capital expenditure
reductions carry significant risks, but it failsitentify those risks in its post hearing
brief 138

Such arguments belie DP&L’s own testimony on th&ie. The so-called
“speculative” O&M and capital expenditure (“cap préductions® were recently

approved for the 2018udget, and are part of DP&L’s normal ten-year apieg forecast

1331d. at 41.
134 Id.
1351d. at 14.
13014, at 41.
137 |d
13814, at 42.

139 And these so called “speculative” O&M and cap eductions have been used and accepted by DP&L
for other purposes. For instance, DP&L used tlaseput into the impairment analysis conductetthet
DPL Inc. level. Transcript Volume I-public, paggl2 The impairment analysis was then relied upon
adjust the pro forma projections presented in DRéiness Craig L. Jackson’s Second Revised Direct
Testimony.ld.
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for 2013-20224*° Mr. Jackson testified that under the normal ojregeforecast (the
forecast from which the O&M and cap ex reductioresderived), assumptions are
reviewed with DP&L’s business units to determine thost reasonable set of
assumptions to be incorporated into the foretdsand “as we progress through the
business year, we track and monitor actual resaoltgpared to the forecast. Based on
actual results combined with potential changesusiriess and market conditions, the
forecast is adjusted as needétf."Mr. Jackson then concluded that “[t]his proceskes
the forecast a reliable on&*®

Moreover, DP&L’'s O&M and capital expenditure budgbtve far more rigorous
checks than the financial projections used to agwv8IP&L’s SSR claim in this
proceeding. Here, DP&L’s SSR claim is based elgtma projections that were not part
of any approved budgéf and were not subject to DP&L'’s “track and monitor”
process*> The projections, including the derivative SSRj@ction, were developed for
purposes of this case—outside the normal operé&tmegast. DP&L wants to use these
projections, even though they have not been updatadcount for DP&L’s actual
experience in 2012 or partial year experience i32¢°

It is these unadjusted, unchecked speculative giojes that are not reliable and

should not form the basis for a charge such aS§8R, as Dr. Duann testifiédf. The

140 seeTranscript Volume I-confidential, page 90.

141 Second Revised Testimony of DP&L witness Craigdckson at 7.
142 Id

143 Id

144 Transcript Volume I-public, page 218.

%1d. at 225.

146 Id

147 Direct Testimony of Daniel Duann at 33-36.
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financial projections underlying DP&L’s SSR clairave no legitimate business purpose;
they just represent DP&L’s justification of its &incial integrity claim in this
proceeding’® As OCC witness Duann testified, the PUCO showltbase its decision
on unreliable and speculative financial projectj@specially for a claim that involves
hundreds of millions of dollar$? plus untold hundreds of millions under the Switchi
Tracker. And once these riders are approved, whiépe collected from DP&L’s
customers even if these long-term financial pragest turn out to be totally wrong.
Moreover, even though DP&L witnesses Jackson amdrgon testified that the
reduced maintenancenay’ impair DP&L’s operations, DP&L failed to produceya
witness that could testify that such potential tuns dopose a threat to reliability or
that it would be unable to continue to provide gatien services to SSO customers.
Certainly, if DP&L had someone who was able toitgsd that, it would have filed
rebuttal testimony. The fact that DP&L did not guge such a witness speaks volumes.
And given that DP&L bears the burden of proof ingé proceedings? the PUCO
should conclude that DP&L has failed to show sidfit reason why the financial
projections underlying the SSR should not be adgustr these reduced O&M and
capital expenditure forecasts (if the PUCO deteesiithat there is a basis for an SSR at

all). Of course, this issue will be moot if OC@&commendation of no SSR is approved.

148 SeeTranscript Volume X-public, pages 2552-54.

1491f DP&L’s Post Hearing Brief position seeking a3fi1million SSR per year as a floor is adopted, the
proposed SSR at a minimum will be $775 millionhi&tCommission provides a 5-year ESP and SSR
collection period.

150R.C. 4928.143(C).
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2. The Service Stability Rider, if allowed to be dtected
from customers, should not begin until the time the
Standard Service Offer is subject to competitive
bidding, as opposed to beginning at the start of th
Electric Security Plan.

Under DP&L’s proposal, customers begin to pay tB& &t the start of its ESP
term’? In its Second Revised Application, DP&L requesteat the term of the ESP
begin January 1, 2013 and run through Decembe2@®I7**?> Under such an approach,
the SSR revenues would be collected retroactivelgfere the Commission approves the
ESP and before DP&L’s SSO price is blended thratgyfirst competitive bid auction
for SSO load. DP&L’s request to begin the ESP temdanuary 1, 2013 and collect
SSR revenues back to that date should be rejettteslunreasonable and unlawful as
discussed below.

DP&L’s proposal is unlawful because it is retroaetratemaking. It would
permit DP&L to collect increased rates during thee period that it was pursuing those
increased rates before the PUCO. Untlesro Industries, Inc. v. Cincinnati & Suburban
Bell Tel. Co'**and its progeny* this is exactly what the Court prohibited as rattive
ratemaking under Title 49 of the Ohio Revised Cotlee Ohio Supreme Court,
moreover, has recently held that Ohio law, spedliffcS.B. 221, also prohibits

retroactive ratemaking?>

151 Second Revised Application at 8 (Dec. 12, 2012).
19214, at 2.
153166 Ohio St. 254, 2 0.0.2d 85, 141 N.E.2d 165 (\@r 1957).

154Seeg.g.,Lucas County Comm’rs. v. Pub. Util. ComB0 Ohio St.3d 344, 686 N.E.2d 501, 1997 Ohio
LEXIS 3111 (Dec. 3, 1997).

155 See In re: Columbus Southern Power Co. ewalfj13-14 (retroactive ratemaking is expressly
prohibited under R.C. 4928.141).
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DP&L’s proposal is also unreasonable because ikiethe stability charge and
the transition to a 100% competitively bid SSO. &DRvitness Jackson testified that a
driver of the SSR is the transition to a 100% catitipely bid SSO!*° It is the transition
to a 100% competitively bid SSO that is allegeddaose in part the reduced ROE that the
SSR seeks to address. Yet, the transition to &l@impetitively bid SSO does not
begin under DP&L’s proposal until the SSO pricélended through the first auction. In
that first auction, as proposed by DP&L, 10% of 8&O rate is being competitively bid
for service rendered January 1, 2013 through May814*’

OCC witness Duann testified that, if the SSR ibéaollected, the collection of
the SSR should not start until the blending ofahetion-based rates begiti. Under
this approach, the potential (minimal) savings @8ID’s customers will offset in part the
significant costs of the SSR. Thus, if the SS®ike collected, over the strenuous
objections of OCC and others, then it should o=ypbrmitted to be collected when the
SSO blending (that allegedly impacts DP&L’s earsingegins:=>® And under OCC'’s
approach there would be 100% blending immediatebffset any of the costs of an
SSR.

3. Charging customers for the Service Stability Ridr
should end one month before the end of the ESP term

Under DP&L’s proposal, the SSR will be collecte@eafter DP&L implements

SSO rates that are 100% competitively bid (on Jyr2916)°° But, as a number of

156 SeeTranscript Vol. I-public, pages 218-19.
57 Direct Testimony of DP&L witness Philip R. Herritog at 2.
158 Direct Testimony of Daniel Duann at 44.

159 Id

10 pp&L proposes to collect the SSR through the ESRMT which extends beyond June 1, 20$&e
Second Revised Application at 8 (Dec. 12, 2012).
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witnesses testified, including Staff witness Ch&uand OCC witness Duann, a five-year
term for the ESP is not appropriafé. Instead, as recommended by OCC witness Duann,
the term of the ESP should coincide with the preddsiending period, and end on June
1, 2016--when DP&L implements SSO rates that aB®d 6ompetitively bid. This is
consistent with the matching concept discussedebavhere the claimed costs of the
SSR rider (in terms of a reduced ROE) are matchathat the alleged potential benefits
to customers of the 100% competitively bid SSCaffStitness Choueiki also proposed a
shorter ESP term of three yea?$.Staff explains in its post hearing brief that thality
of available information for years four and fivetilssufficient to warrant committing
ratepayer dollars at this timé®®

Along with a reduced term for the ESP, OCC recomusehat the SSR, if
implemented, end one month prior to the end otéhm. In other words, the SSR, if
implemented, should end April 1, 2016. This wdbare that the SSR charge will not be
collected from customers after the end of this &3, even if there is no new ESP or
MRO approved and in place when this ESP term*&hdEhis is important because it will
protect customers from paying, in the Staff's wottiso high a price ** It will also
prevent what occurred earlier in this proceedingmvthe Commission permitted the Rate
Stabilization Charge to continue until a new ESR waplemented--despite the

Stipulation provision requiring it to end on DeceanB1, 2012.

161 SeeDirect Testimony of PUCO Staff witness H. M. Chikiiat 5; Direct Testimony of Daniel Duann at
45,

152 Direct Testimony of PUCO Staff witness H. M. Chikiiat 5.
163 post Hearing Brief of PUCO Staff at 10.

164 Direct Testimony of Daniel Duann at 48.

185 SeePost Hearing Brief of PUCO Staff at 12.
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4. If the Service Stability Rider is approved, thePUCO
should prohibit the transfer of money (by dividend
payments) out of the distribution utility since DP&L
has claimed that money is needed for financial intgity
and reliability of service to customers.

OCC witness Duann testified that DP&L should behgsited from paying
dividends to its parent companies, DPL Inc. and AB®oration during the term of the
ESP without receiving prior approval from the Corssion'®® Staff witness Choueiki
similarly recommended that SSR revenues collecyeld®&L stay with DP&L and not
be transferred to any of DP&L’s affiliates or subaiies’®’ However, DP&L argues,
among other things, that if its ability to pay dighds were restricted, then investors
would not be able to earn a reasonable returnwestment and an unconstitutional
taking would occut®® DP&L also alleges that since some of the deBtRit Inc. is
attributable to DP&L, any restriction on DP&L'’s #ty to pay dividends to DPL Inc.
would unreasonably restrict DPL Inc.’s ability taypits debts®®

As a fundamental matter, constitutional issueshatevithin the jurisdiction of
the PUCO. The General Assembly has confined tbpesof the Commission’s
jurisdiction to utility-related matters. Under Et#19, the PUCO has exclusive jurisdiction
over various matters concerning utilities, suchaéss and charges, classifications, and
service, effectively denying jurisdiction on thesatters to all courts except the Ohio
Supreme Court. The rationale behind these grdratathority is that the determination
of issues related to applicable laws and regulatiodustry practices, and standards is

best accomplished by the PUCO. But because thegdPig@ creature of statute, it has

188 Direct Testimony of Daniel Duann at 48.

157 Direct Testimony of PUCO witness H. M. Choueikilt
158 post Hearing Brief of DP&L at 59.

1%9d. at 60.
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only those powers conferred to it by stattifeThus, the Commission does not have the
jurisdiction to decide constitutional challenges.

The PUCO itself has acknowledged its lack of authoo determine
constitutional issue¥’ In the past, the PUCO has refused to deal witistititional
issues involving property rights because the issues “beyond [its] jurisdiction®"?
Thus, DP&L’s constitutional claims, even if validlfich they are not) are not claims the
PUCO may rule upon.

5. A PUCO restriction on the dividends that DP&L can
pay does not amount to a taking.

DP&L’s claims that requiring DP&L to retain earnsaduring the ESP would
constitute a taking should be rejected. First, DR&aking argument (See DP&L Brief
at 59) is misplaced. The funds (primarily earn)rfigs paying the common stock
dividends by DP&L will stay with DP&L and its oneyd-only shareholder (DPL Inc.) in
the form of either dividends or shareholder equi@uite simply there is no taking.
DP&L admits that any restriction on paying dividertd DPL Inc. would have the effect

of increasing the equity balance at DP&E.

10 Columbus S. Power Co. v. Pub. Util. Com@¥ Ohio St.3d 535, 620 N.E.2d 835 (Nov. 3, 199&e
Natural Gas Co. v. Pub. Util. Comnp68 Ohio St.2d 181, 22 O. 0.3d 410, 429 N.E.24l @%kc. 23, 1981);
Consumers' Counsel v. Pub. Util. Com6¥ Ohio St.2d 153, 21 O0.0.3d 96, 423 N.E.2d 820y(15,
1981);Dayton Communications Corp. v. Pub. Util. Comé4# Ohio St.2d 302, 18 O. 0.3d 478, 414
N.E.2d 1051 (Dec. 30, 1980).

"1 Monongahela Power Co. v. Schrib&22 F.Supp.2d 902, 911 fn. 8 (S.D. Ohio May 194)(citing

The East Ohio Gas Co. v. Pub. Util. Com&87 Ohio St. 225, 28 N.E.2d 599 (July 17, 19443};0rd, In
the Matter of the Application of Columbus Southeawer Company and Ohio Power Company for
Administration of the Significantly Excessive Eags Test under Section 4928.143(F), Revised Codk, a
Rule 4901:1-35-10, Ohio Administrative co@@ase No. 10-1261-EL-UNC, Opinion and Order atah(

11, 2011) (finding that it is the province of theucts, not the PUCO, to judge the constitutionaiityr.C.
4928.143(f)).

176 Id

173 SeePost Hearing Brief of DP&L at 60.
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Moreover, no one, including OCC, has proposedasfer the earnings from
DP&L’s ESP away from DP&L to other parties. DP&ICkim that “If DP&L’s ability
to pay dividends to its investors was restrictedntDP&L’s investors would not be able
to earn a reasonable return on its investment ammhstitutional taking would occur” is
baseles$’* This particular declaration reflects a lack oflarstanding regarding the role
of dividends in modern corporate finance. Payiividdnds does not decrease or
increase the earnings of DP&L. Paying dividends aoes not transfer the earnings
from DP&L to anyone other than its shareholder.

DP&L’s claim that DPL Inc.’s debt level is relatemlthe regulated activities of
DP&L'"is also unfounded. To the contrary, DP&L has dbated significantly to the
financing (including paying down the debts) ofperent, DPL Inc. in the past.
Specifically, from 2001 to 2011, when DP&L was gmjmy exceedingly high ROEs, it
paid common stock dividends to DPL Inc. totaling2&2billion. This represented a
payment of approximately 86% of DP&L’s total netame over that period® But even
more amazing, during the more recent three yeaogef 2009 to 2011, DP&L paid
$845 million in common stock dividends to DPL Inthis amount ($845 million) is
more than the total net income of DP&L ($730 mitljon the three-year peridd! Put
another way, DP&L might have been borrowing moreegay the dividends to its parent

company, DPL Inc. depending on the cash availgmhtDP&L during that time period.

174 post-Hearing Brief of DP&L at 59.

7%1d. at 59-60.

178 SeeDirect Testimony of IEU witness Joseph Bowser at 14
1" See idat Exhibit JGB-4.
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This was a questionable dividend policy even wh&&Dwas enjoying
excessive earnings in the past. But now, when DR&dlaiming to be on the verge of
financial impairment, it would be unreasonabletf Commission to allow DP&L to
continue this type of dividend policy. Insteadysoreasonable restrictions on paying
dividends, such as those proposed by OCC, shoudditygted. The Commission has
recognized it has authority to take action regaydiividends-"® Indeed the Ohio
Supreme Court i©hio Central Tel. Corp. v. Pub. Util. Comif1934) 127 Ohio St. 556,
clearly stated that the PUCO could prohibit a tytiifom paying dividends where the
utility lacks sufficient surplus for paying dividds. InCentral Telephonehe Court
upheld the Commission’s authority to prohibit ditytifrom paying dividends “when
there are neither earnings nor surpluses from wséuich payments may properly be
paid.”"® Here where earnings are derived from forced ecustofunding of DP&L'’s
financial integrity, it is reasonable to restrictidends to ensure that customers pay no
more than is necessary and prudent for the provisicafe and adequate utility service.

OCC's proposal regarding the dividend payment b DB its one-and-only
common stock shareholder is modest and reason&hkese are common restrictions and
are essential in protecting DP&L'’s customers aratattolders®® They are aimed to
preserve the cash and financial flexibility of DP&Uuring a time when DP&L is

claiming potential financial ruif®* Under OCC'’s proposal, DP&L can continue to pay

178 See In the Matter of the Cleveland Electric llluating Company and the Toledo Edison Company
Case Nos. 95-299-EL-AlRt al, at 41 (July 16, 1996).

179 Ohio Central Tel. Corp. v. Pub. Util. Comri27 Ohio St. 556, 557 (Mar. 7, 1934).
180 SeeTranscript Volume X-public, pages 2551-52.

181 SeeDirect Testimony of Daniel Duann at 46.
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dividends to its shareholders in the amount anuh fapproved by the Commissidf. To
prevent any possible “bypass” of this restrictionthe sense that DP&L’s dividend
payment will be restricted, during the ESP perBB&L should also be prevented from
“hoarding” the earnings in the ESP period, whiclargely derived from the collection of
SSR and Switching Trackers, to be distributed tredolders after the ESP period. And
DP&L would be prevented from paying dividends higtien its reported net income
after the ESP periotf®
A restriction on paying dividends by a corporat{orcluding a public utility)
imposed by the lenders, bond holders, or regulaggncy, for the purpose of protecting
the corporation’s financial integrity is not withigurecedent® The Commission has
approved restrictions on dividend payment (not egogy 60% of net income), the
percentage of income allowed to be distributedhéogarent companies, interest coverage
ratio, and total indebtedness as a per cent dfdafitalization in the past®> The
Commission should impose similar, reasonable wt&tnis in this case.
E. The PUCO Should Reject DP&L’s Proposed Cost Allcation
and Rate Design For Determining The Relative Amourst That
The Customer Classes (Residential, Commercial, Inditrial,

Etc.) Will Pay For The Service Stability Rider And The
Switching Tracker.

In its Post-Hearing Brief, DP&L addresses the edlsication and rate design for

the Service Stability Rider and Switching Trackerifew brief paragraphs, contending

182 Id

183 Id

184 SeeTranscript Volume X-public, pages 2552, 2556.

185 See In the Matter of the Joint Application of Baaith Gas Corporation, Northeast Ohio Natural Gas
Corporation, and Orwell Natural Gas Company for &gl of Long-Term Financing Arrangements and
for Expedited Consideratiqri0-2330-GA-AIS, Application (Oct. 8, 2010); ExHtil (Oct. 22, 2010) ;
Finding and Order (Mar. 30, 2011).
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that the goal of DP&L’s rate design is to “balarice impact of the entire ESP filing
across all tariff classes®® DP&L’s proposed cost allocation and rate deshyutd be
rejected.

As discussed in OCC’s Brief, DP&L’s claims of “bata” are misplaced, as are
its claims of “providing stable and predictableesat®’ It is not possible to “balance”
the impact of a charge without understanding amdlyapgy an assessment of cost
causation to the costs at haftl.As OCC demonstrated through cross-examination of
DP&L witness Parke, Mr. Parke’s allocation of chesdpetween customer classes and
design of rates has no relation to the causes licchithese costs will allegedly be
incurred*®

Mr. Parke allocated 48% of the SSR to residentigtamers. That would be a
substantial increase from the 41% of the RSC ctiyratiocated to the residential class.
But the residential class only uses 37% of thetet#y on the DP&L system. Mr.
Parke’s proposed allocation does not create ralglisy and predictability, but in fact
undermines such objectives. It undermines thesgufgbredictability and stability
because of its inconsistency with the underlyirtgpreale for these charges and the
substantial change in allocation from the mannaevliith the RSC has been allocat&y.
Accordingly, DP&L’s proposed rate design does noks a “reasonable balance” and

should be rejected.

186 post-Hearing Brief of DP&L at 60-61.

187 post-Hearing Brief of OCC at 82-85.

188 Id

189)d., quotingTranscript-Volume Il --- Confidential at 836-37.
190 Direct Testimony of Scott J. Rubin at 11.
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It is the volumes of load switching that DP&L comtis are responsible for the
incurrence of costs in this manner. Thus, it fedhat the allocation of costs should be
on a volumetric basis, as recommended by OCC veitRetin

Also, Mr. Parke allocated the SSR between custatasses by adding a
customer charge to the design of DP&L’s existingeRatabilization Charge (RSC) and
by retaining the RSC’s demand component. His atlon is arbitrary and notable for its
inconsistency with ratemaking principles. And &liocation has no relation to the basis
for the chargé??

Similarly, OEG’s recommendation to utilize a Coohent Peak (1 CP) allocator
should be rejected because it does not track #sons that “financial integrity” charges
such as the SSR and Switching Tracker are allegexfiged. In its Post-Hearing Brief,
OEG argues that SSR revenues “represent recovdiy086 demand-related production
costs aimed at enhancing the return on equity tmagany would earn on its fixed and
unregulated generation assetS."But it is not customers’ peak demand which isidg
these costs. Rather, it is the volumes of enengtglsing and the volumes which will be
subject to competitive bid pricing, that are driyitme costs. Thus, it would be
inappropriate to allocate any of these costs omek pemand basis when it is kWh
usage—not peak demand—that is driving their incwree

OCC would also emphasize that because DP&L’s géparassets are no longer
subject to cost-based regulation, OEG’s use ofak pHocator is misplaced. Capacity

costs associated with generation are now allodaredigh PJM and energy is priced

191 post-Hearing Brief of OCC at 86, quotiBirect Testimony of Scott Rubin at 9.
19214, at 83.
193 post-Hearing Brief of OEG at 14.
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volumetrically!®* Since DP&L'’s own rationale for needing an SSEsiely related to
electricity consumption? any revenues authorized under the SSR “shouldldeated
to the customer classes — both shopping and ngopgig— in proportion to each class’s
consumption of electricity’®®

Finally, OCC would emphasize that OEG witness Kullgho sponsored OEG'’s
recommendation, has no recent experience perforotsgallocation studies or
allocating production plartt’ Further, he did not recall ever having testifiec 1 CP
methodology or any other allocation methodologydiaduction plant®® Additionally,
Mr. Kollen did not prepare a proposed revenue atioa or any quantitative analysis of
each customer class’s responsibility for theseges® He described his
recommendation as “simplistié® OEG's recommendation for a 1 CP allocation should
be rejected.

OCC'’s per-kWh allocation should be adopted if thEC® authorizes the SSR or

the Switching Tracker.

194 Transcript Volume VII-Public, pages 1831-37 (Dir@estimony of PUCO Staff withess Hisham
Choueiki).

195 Direct Testimony of Scott J. Rubin at 12.
19914 at 13.

7 Transcript Vol. VIII-Public at 1975-76.
198 Transcript Vol. VIII-Public at 1976.

19 Transcript Vol. VIlI-Public at 1977.

209 Transcript Vol. VIII-Public at 1976.
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F. The PUCO Should Reject DP&L’s Proposed ElectriSecurity
Plan Because It Is Less Favorable In The Aggregaféhan A
Market Rate Offer Would Be For Customers.

1. The Service Stability Rider Cannot Lawfully Be
Collected From Customers under a Market Rate Offer.

To win the PUCQO’s authorization to collect SSR pawts of $687.5 million (or
more) from customerS’ DP&L has to pass a statutory test. The test requDP&L to
show that its proposed ESP is more favorable irmgggegate than would be a market
rate offer. It therefore is not lost on DP&L thatreasing what a market rate offer would
cost customers is helpful to its cause. Indeed&IDIRas dramatically inflated the
projected cost of a market rate offer by claimihgttcustomers would have to pay the
same stability rider ($687 million) as what DP&Lloppses for its electric security plan.

That is so wrong. DP&L’s claiffi that its proposed ESP is more favorable in the
aggregate than an MRO is mistaken and indefensilite. SSR or Switching Tracker
would be unlawful under an MRO. Accordingly, th&8%.5 million SSR (plus the cost
of the Switching Tracker) must be added only toER# side of the equation. When that
is done, the cost of DP&L’s proposed ESP is faatgethan its benefits relative to an
MRO. DP&L’s ESP fails the statutory test.

For example, using DP&L’s filed 62% switching asgion, the proposed ESP
produces results that are less favorable in theeggte than the expected MRO results
because the ESP results in $580.5 million in aclaiii costs to customers over what

should reasonably be expected under an MEBOG\ssuming an increase in switching to

201 post-Hearing Brief of DP&L at 23-24.
202 post-Hearing Brief of DP&L at 78.

293 Direct Testimony of Beth Hixon at Schedule BEH8693.0 million cost in non-bypassable revenue,
less $112.5 million benefit in bypassable revenue.
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70% during the ESP, DP&L's proposed ESP producadtsethat are $669.9 million less
favorable than the expected MRO resfifs.

FES correctly points out that “there is no evidetieeSSR qualifies for inclusion
in the MRO side of the test” because DP&L has ¢hiteshow the SSR satisfies the
statutory requirement8® Similarly, FES highlights that there is no authosupporting
the inclusion of the Switching Tracker on the MR@esof the test®

The Commission has already decided that a “stglitiarge” should not be
included on the MRO-side of the statutory testU Ehd FES argue this in their
respective Briefs’®’ Specifically, IEU points out that “In th@EP-Ohio ESP Itase ***
the Commission treated the Retail Stability RiId®SR”) as a cost of the proposed ESP,
but did not adjust the MRO used in the ESP versRONprice test despite AEP-Ohio’s
claim that it needed a stability charge to protiscfinancial integrity.*®

Since DP&L has proposed to include the SSR in gepred MRO, we have to
address the matter here. But addressing the ngatees DP&L much more credit than is
deserved. It strains credibility that DP&L is poging this scenario to the PUCO. The
very essence of the market rate offer is a legvgatttempt to differentiate a market

approach from the ESP. But DP&L is willing to digtthe statutory intent, for the

purpose of trying to pass a statutory test thathierwise cannot.

204 Direct Testimony of Beth Hixon at Schedule BEH8258.7 million cost in non-bypassable revenue,
less $88.8 million benefits in bypassable revenue.

205 post-Hearing Brief of FES at 10.

214, at 21.

207 post-Hearing Brief of FES at 7-8; Post-HearingeBdif IEU at 65-66.
208 post Hearing Brief of IEU at 65.
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As FES pointed out in its Post-Hearing Brief, “Byartervenor and Staff witness
who examined the proposed ESP reached the samieisionc DP&L’s proposed ESP
fails the statutory ESP v. MRO te$f® Accordingly, the Commission should come to
the same conclusion. DP&L’s proposed ESP musejeeted because it fails the test
mandated by the Ohio General Assembly to protecswmers from unreasonable rates
and charges.

2. There is no unconstitutional taking just becaus®hio

law does not provide for A Service Stability Charge
under a Market Rate Offer.

Ohio law does not provide for a SSR or Switchingcker under an MRO (or
ESP). But this does not amount to an unconstitatitaking of DP&L’s property.
DP&L argues that if the SSR and the Switching Teacke not permitted under the
hypothetical MRO for the statutory test, then DP&FEarnings would not be reasonable
and that would amount to a takifiy. DP&L calls upon the landmark casesHfpe
Bluefield andDuquesndo support its claim that any denial of an SSR/@n8witching
Tracker would result in rates below that whicheigdlly acceptabl&:*

For reasons discussed previously, OCC disagreesDR&L that, under the
Hopeend result test, the denial of the SSR or SwigHiracker would have such an
economic result. Moreover, DP&L fails to recognéeritical distinction between the

nature of the entities involved Hope, Bluefield, and Duquesne Ligind the entity —

209 post-Hearing Brief of FES at 33eealsothe Direct Testimony of FES witness Ruch, IEU wits
Murray, OCC witness Hixon and PUCO Staff witnesskeéaton.

219 post-Hearing Brief of DP&L at 85-86.

21d,, citing Federal Power Comm. v. Hope Natural Gas,G320 U.S. 591, 603; 64 S. Ct. 281; 88 L. Ed.
333 (1944)Bluefield Water Works and Service Co. v. Pub. @dmm, 262 U.S. 679, 690; 43 S. Ct. 675;
67 L. Ed. 1176 (1923puquesne Light Co. v. Barasch88 U.S. 299, 310; 109 S. Ct. 609; 102 L. Ed. 2d
646 (1989).
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DP&L — to which the Commission’s rate order in thieceeding will be directed.
Those landmark cases all involved companies whexséces were fully regulated. In
contrast, DP&L is not in a similar situation becaetectric generation services in Ohio
are a fully competitive, market-based industry.

As discussed in OCC's Brief, the SSR and SwitcHiragker are clearly related
only to DP&L’s competitive generation serviced. The United States Supreme Court
has distinguished when a taking occurs with w#itihat are facing financial pressure
from competitive forces as opposed to utilitiesemithe traditional regulated model.

Specifically, inMarket Street Railway Co. v. Railway Comm. of @atifa, the
Court rejected the argument that a commission-ntaddate reduction resulted in
confiscatory rates and therefore a taking undetrastitutior?*®> The Court explicitly
noted the different set of circumstances the cassepted from the previous rate cases it
had decided™® The Court stated:

[1]t should be noted at the outset that most afaases deal with
utilities which had earning opportunities, and peibégulation
curtailed earnings otherwise possible. But if theege no public
regulation at all, this appellant would be a paittady ailing unit
of a generally sick industry. The problem of reabng the
patrons' needs and the investors' rights in arr@nige that has
passed its zenith of opportunity and usefulnessselinvestment
already is impaired by economic forces, and whaseieg

possibilities are already invaded by competitianfrother forms
of transportation, is quite a different problem.

The utility in Market Street Railwapointed toHopeas authority for it to earn a

rate which, even if not producing profit, would &@ough to protect the utility’s financial

%12 seePost-Hearing Brief of OCC at 43-44.

23 Market Street Railway Co. v. Railway Comm. Of G324 U.S. 548. 554; 65 S. Ct. 770; 89 L. Ed. 1171
(1945).

214 Id
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integrity and maintain its credit> But the Court rejected this argument, distingigh
the utility inHopeas one which was in an advantageous economidgroaiid poised to
make significant earnings as opposed to the utlityar which was operated in a
competitive market and could not hope to recti§yfimancial problems with the a rate
increas€® The Court further rejected the utility’s takingaim, holding that the Due
Process Clause has never been used or intendpdidiic utility commissions to fix rates
that ensure the continuation of a service no omesntly wants or to protect the credit of
a business whose securities are already imp&ife@ihe Court held that the Due Process
Clause “has not and cannot be applied to insurgegabr to restore values that have been
lost by the operation of economic forcé&®”

The current case presents strikingly similar issodlarket Street Railway
DP&L claims changes due to the competitive marketlareatening its financial
security. But the Commission does not regulatectimapetitive market and the non-
competitive side of DP&L’s business should not bhe=g a rate increase to subsidize the
economic condition of its competitive generatiorveees.

The PUCO Staff points out that the creation andrgaree of the competitive
market has been clear for 13 years and that DP&Lhlad ample opportunity to prepare
itself for the changing wind?® The PUCO Staff also noted that DP&L collected

transition charges meant to prepare/compensaigestiior the transition period between

2151d at 566.
216 |d

271d. at 567.
leld.

219 post-Hearing Brief of PUCO Staff at 2-3.

53



regulated and competiti’d’ DP&L has already been afforded the opportunity to
prepare for the transition and should not be altbteecharge its customers more for its
failure to adequately manage its affairs.

DP&L cannot successfully argue a taking becausatimitted factors behind its
problems are from market forces. As the UnitedeSt&upreme Court statedhfarket
Street Railwaythe Due Process Clause does not ensure protedtforancial integrity
against the operation of economic forces. Cust@wédching and declining wholesale
prices are both products of economic forces and D& not seek shelter from these
forces behind the wallets of its customers.

Just like the utility inMarket Street RailwaypP&L is attempting to protect its
bottom line from its loss of customers by seekmgharge its current customers more for
regulated services. This was rejecteilarket Street Railwagnd should also be
rejected by the Commissigftt

G. The Fuel Rider Rate That DP&L'’s Standard ServiceOffer

Customers Pay Should Continue To Be Based On A LeaSost

Methodology But Should Not Include DPL Energy Resorces’
Load.

The PUCO should reject DP&L'’s proposal to repldsddast cost methodology
with a system average cost methodology for calmgats Fuel Rider rate applicable to
SSO service. DP&L’s true goal with requesting tovato a system average fuel cost
approach, rather than using a least-cost fuel ndelbgy for SSO customers, is to

provide a subsidy for its wholesale sa@syhich includes sales to its affiliat&s.

201d. at 4.

21 OCC notes that the PUCO does not have the jutiedito decide constitutional issuesipga at fn.175.
222 post-Hearing Brief of PUCO Staff at 24.

223 post-Hearing Brief of OCC at 78.
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OCC agrees with FirstEnergy Solutions that “therea reason to subsidize
DPLER *** to the detriment of customers® FirstEnergy Solutions argues that
DP&L'’s proposed fuel methodology (moving from ad#t-cost” to a “system average”)
“will be an obvious cross-subsidy to DPLER, to laédby SSO customers™®
FirstEnergy Solutions is right. DP&L'’s propose@ifuider methodology is just wrong.

DP&L argues that it “has no statutory obligatioratimcate least-cost fuel to SSO

customers 2%¢

While there is no Ohio law that uses those wa@tsp law does prohibit
“anticompetitive subsidies flowing from a nonconipree retail electric service to a
competitive retail electric servicé” And DP&L'’s proposal to use an average cost
methodology for calculating its Fuel Rider rateflagable to SSO service) creates a
subsidy to its competitive affiliaté® DP&L’s proposal violates the State policy in R.C.
4928.02(H), against subsidies.

Moreover, the PUCO has a long history of minimizingl costs to produce
reasonable rates for utility customers. To thig @2hio policy requires reasonably
priced retail electric servicg®

Furthermore, DP&L is incorrect when it says that@witness Slone conceded

that “There is no Commission Order that require&DB allocate least-cost fuel to

SSO customers® DP&L conveniently ignores the fact that OCC witsé&lone

224 post-Hearing Brief of FES at 87-88.
#d. at 87.

226 post-Hearing Brief of DP&L at 50.
#2TR.C. 4928.02(H).

228 post-Hearing Brief of OCC at 78.
229R.C. 4928.02(A).

230 post-Hearing Brief of DP&L at 50.
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testified that the Commission Order approving tifgugation in PUCO Case No. O8-
1094-EL-FAC requires DP&L to allocate least-costlfio SSO customers:

Finally, DP&L mischaracterizes the process of sglipower into the wholesale
market, to confuse the isstié. DP&L points out it could not charge wholesale
customers a market rate plus an additional amasucéated with DP&L'’s higher-cost
fuel, as that would prevent DP&L from recoveringfiiel costs associated with
generating the wholesale powét. But that scenario is not reality. In realityDP&L
could not make a profit selling power into the wdgale market, regardless of its fuel
cost, it would simply not generate the power. K& is generating power and selling it
into the wholesale market below its cost to prodheepower, then DP&L needs to
rethink its business model.

And DP&L has proven that selling into the wholegsalarket using its higher cost
fuel is not a deterrent to its financial integritifor example, in 2010, DP&L'’s least cost
method allocated the least cost fuel to retail@ustrs. As such, it stands to reason that,
at that time (2010), higher cost fuel was allocdtedon-retail, or wholesale customers.
Yet DP&L was able to earn a return on equity 0029 in 2010°** a year when its
wholesale power sales were made using its highstrfael.

Consistent with the recommendations of OCC, the ®8taff, and FirstEnergy
Solutions, the Commission should approve a modifezdion of the least cost

methodology currently used to calculate the FudeRrate. The lowest to highest cost

2! Transcript Volume VIil-public, pages 2114-15.

232 post-Hearing Brief of DP&L at 50.
233 Id.

234 Direct Testimony of Daniel Duann at 43.
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stacking principles of the least cost methodolduysd be used to determine the
effective rate of the Fuel Rider and the DPLER Ishduld be excluded from any
calculation of the Fuel Rider rate that SSO custsrpay. Including the DPLER load in
the Fuel Rider calculation could inflate the r&tattSSO consumers pay for fG&l,

H. The Commission Should Reject The PUCO Staff’s Piposed

Rider For Collecting The Costs Of Storm Damage Res@ry
From Customers.

The Commission should reject the PUCO Staff's psapthat DP&L establish a
Storm Damage Recovery Rider (“Storm Rider.Specifically, the PUCO Staff
proposes that the Commission authorize a StormrRattea going-forward basis) so that
DP&L can defer major storm-related costs that ed@eannual baseline of $4 million,
and provide refunds in years when major storm-eelabsts are below the baselffie.

The Commission should deny the PUCO Staff's prop&erm Rider because it
is unreasonable. It is unreasonable because su@pasal would permit DP&L to track
changes in only one expense element (i.e., majomstosts) of its total revenue
requirement. In tracking only this one expensmjtthe presumption is that DP&L is
entitled to collect, from customers, major storriated costs incurred that are higher than
the amount of those particular costs included endétermination of distribution rates.
That is a mistaken presumption and contrary to fademaking should balance the
interests of customers and utility investors. Wk explain.

A utility should be required to prove to the Comsnis that the level of costs it

incurs across all cost categories, absent recduamy customers, would result in

%35 post-Hearing Brief of OCC at 81-82.

238 post-Hearing Brief of PUCO Staff at 25.
237 Id.
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financial harm. For ratemaking purposes, thetytdhould not be allowed the
asymmetry of cherry-picking collection of singlerits of cost when the totality of its
costs and revenues might not justify a rate inee&ut the proposed Storm Rider would
require DP&L to meet a much lower standard—thatiggor storm costs are higher than
the annual baseline amount. That is unfair toausts.

The result is that the PUCO Staff's proposal dagsatiow the Commission to
consider potentially offsetting expense reductionsvenue increases that indicate that
the increased storm damage costs have not harrmaddtithy’s bottom line. Thus,
customer rates might increase even though theyJslimaking as much, or more, than it
did before.

Furthermore, the Commission should deny the PUGE Sproposal to create a
deferral. The PUCO is, in general, opposed tathation of deferral8®® And there are
no “extraordinary circumstances” that would nedassithe use of a deferral in this
case”*® Accordingly, the Commission should reject the RUSaff's proposed Storm

Rider.

%8 |n the Matter of the Application of Columbus Southieower CompanyCase No. 11-346-EL-SS@
al., 2012 Ohio PUC LEXIS 738 at *88, Opinion and Ord&ug. 8, 2012).

239 Id
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l. If The PUCO Approves A Storm Damage Recovery Rider,

Then The Storm Rider Should Include Consumer Proteions,

Including A $4 Million Annual Baseline.

1. The Storm Rider should be used to collect those
amounts of major storm O&M costs that exceed $4
million annually. If the amount expensed for major
storm O&M restoration is less than $4 million, then
DP&L should refund to customers the difference
between the major storm annual expense and $4
million.

As stated above, OCC urges the Commission to rdjed®UCO Staff's proposal
for a Storm Rider. But if the Commission does atitte a Storm Rider, then the
Commission should structure the Storm Rider so@f&L’'s customers are protected.
Most importantly, the Commission should requireaanual baseline amount of $4
million as proposed by the PUCO St&ft. Thus, DP&L would be allowed to defer the
annual amount of “major storm O&M cost that exceddsbaseline, or to refund the
difference between the amount expensed for magomsO&M restoration and the
baseline, should the annual expense be less tbdrageline !

The PUCO Staff correctly determined that the amaofithe baseline should be
$4 million. Evidence shows that this amount ($4liom)) is based on the average annual
level of costs incurred by DP&L for storm damagenfr2002 to 2011 ($3,977,641) and a

recent (2009-2011) three-year averafeAccordingly, the Commission should reject

DP&L'’s argument that the Storm Rider annual basedinould be $1.1 milliof*®

249 post-Hearing Brief of PUCO Staff at 25.

%41 Direct Testimony of PUCO Staff witness David Mpttiratt at 5.
242 post-Hearing Brief of PUCO Staff at 25.

243 post-Hearing Brief of DP&L at 91-96.
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2. DP&L is precluded by the doctrine of collateral
estoppel from re-litigating its claim that its current
distribution rates do not include any recovery from
customers for major storm damage.

The Supreme Court of Ohio characterized “colldtestoppel” as precluding the
re-litigation of an issue that has been “actualigl aecessarily litigated and determined in
a prior action * * *’2** “When an issue of fact or law is actually litigdtand determined
by a valid and final judgment, and the determimatgessential to the judgment, the
determination is conclusive in a subsequent adteiween the parties, whether on the
same or a different clainf*

The doctrine of collateral estoppel applies to imegrbefore the PUCES®
According to the Court, “where an administrativeq@eding is of a judicial nature and
where the parties have had an ample opportuniifidate the issues involved in the
proceeding, the doctrine of collateral estoppel tmaysed to bar litigation of issues in a
second administrative proceedirf§”

DP&L argues against the PUCO Staff's $4 million aalrbaseline calculation
and urges the Commission to find that “DP&L’s caltrdistribution rates do not include
any recovery associated with unusually large stéfffsAnd DP&L argues that because

“DP&L’s current rates do not include any recoveny @inusually large storms, it is

244 New Winchester Gardens, Ltd. v. Franklin Cty. BdRevision 80 Ohio St. 3d 36, 41; 684 N.E.2d 312
(Oct. 8, 1997).

%45 Restatement of the Law, Second, Judgments, SeZfion

248 syperior's Brand Meats, Inc. v Lindlg§2 Ohio St.2d 133103 N.E.2d 996, (1980), syllabus. Office of
Consumers’ Counsel v. Pub. Util. Comm., 16 Ohidd3®, 10, 475 N.E.2d 782, (1985).

247 superior’ Brand Meats, Inc. v. Lindle§2 Ohio St.2d 133(syllabus).
248 post-Hearing Brief of DP&L at 93.
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unreasonable to include the 2005, 2008 and 201instm any baseline average that is
used to set a storm rider for DP&F®

But this is the same argument DP&L made in anathee (12-2281-EL-AAM)
that the PUCO rejectéd® The ink on that PUCO decision is barely dry ye@&D is
again making its claim. DP&L is precluded by tleetdline of collateral estoppel from
re-litigating this issue.

Specifically, in Case No. 12-2281, DP&L soughtrewity to defer distribution
related O&M expenses associated with restoringmtezervice after storms that
occurred at the end of June 26%2.In its application for rehearing, DP&L arguedttha
that the PUCOQO'’s Order reducing the Utility's deé¢mequest by the three-year average
service restoration O&M expenses associated wiflomséorms was unreasonable
because there are no major storm costs includBéP&l’'s current rate$>* The
Commission rejected DP&L’s argument and held thR&D's recovery of O&M
expenses should be reduced by the three-year &vef&&M expenses associated with
major storm<>*® Specifically, the PUCO held “that allowing DP&& tecover the full
amount could allow for DP&L to engage in doubleawery for the O&M expense, first

from base distribution rates and second from thisgeding.?**

2491d. at 95.

29| the Matter of the Application of The Dayton Powrd Light Company for Authority to Modify Its
Accounting Procedure for Certain Storm-Related BerRestoration Cost€ase No. 12-2881-EL-AAM,
Entry on Rehearing at 16-7 (Feb. 13, 2013).

Bld. at 2.
321d. at 6.

231d. at 7.
254|d.

61



The Commission has rejected DP&L’s argument tisatutrrent distribution rates
do not include major storm costs. Therefore, basethe doctrine of collateral estoppel,
DP&L is precluded from re-litigating this issue.c@ordingly, the PUCO should not
revisit DP&L’s arguments that its current rateklaecovery for major storm damage.

3. The PUCO should require additional consumer

protections if it authorizes DP&L to collect the Sbrm
Rider from customers.

If the Commission approves a Storm Rider, which Qip@oses, then the
Commission should protect customers as recommenygléte PUCO Staff. In this
regard, the Commission should require the following

(2) Find that DP&L may defer only “major storm”-related
incremental distribution O&M expensé&% that DP&L
would not have incurred absent the major stormthatd
are incremental to normal DP&L O&M expenses;

(2) Find that “[tlhe determination of whether a stosn i
deemed to be ‘major’ or not is determined by the
methodology outlined in the IEEE Guide for Electiower
Distribution Reliability Indices, as set forth irule 4901:1-
10-10(B), O.A.C;*®

3) Prohibit the inclusion of any capital expendituireshe

Storm Rider®’

%% geeDirect Testimony of PUCO Staff witness David Mpttiratt at 7.
2%1d. at 6-7.
#71d. at 8.
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4) Require DP&L to maintain a detailed accountinglbf a
storm expenses within its storm deferral accomaiuding
detailed records of all incidental costs and capibats.
The capital costs should be recorded separatelaendot
to be recovered through the Storm Damage Recovery
Rider, but rather should be reviewed and considasguiart
of future base distribution rate cases. DP&L shquitaide
this information annually for Staff to audit to denine if
additional proceedings are necessary to estatdisivery
levels or refunds as necessaty;

(5) Order DP&L to file an application by December'3sf
each year during the ESP commencing a proceediegavh
. DP&L has the burden of proof to

demonstrate that all the major storm costs
were prudently incurred and reasonable:

. Any interested party and the PUCO Staff
have the opportunity to file comments on the
annual application within 90 days after it is
filed;

. If any objections are not resolved by DP&L,
then an evidentiary hearing will be

scheduled;

281d. at 7.
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. Parties will be provided ample time to
conduct discovery; and

. Parties will be provided the opportunity to
present testimony before the Commissioh.

The consumer protections above have been estatlisiJCO precedent.
Specifically, these protections were mandated by?dCO when it approved a Storm
Damage Recovery Mechanism for AEP-Offib.Accordingly, if the Commission
approves the Storm Rider, then DP&L’s customersikhbe afforded the same
protections as AEP-Ohio’s customers.

J. The PUCO Should Order DP&L'’s Legal Corporate Sepration
To Take Place In The Very Near Future.

In its Post-Hearing Brief, DP&L takes issue withet parties’ positions that the
PUCO should order DP&L to rapidly implement struatiseparation of its generation
from its transmission and distribution businest)eathan accept DP&L’s commitment
to make a filing by December 31, 2013, without aagnmitment to structurally separate
by a date certaiff’ DP&L emphasizes that it cannot transfer its @ssetil it has
obtained prior Commission approvaf. DP&L also argues that it cannot do anything
until the no-call provisions on certain outstandoumnds expire, which it contends cannot

be redeemed until September 1, 26%6.

291d. at 8.

260 |n the Matter of the Application of Columbus Southieower Company and Ohio Power Company for
Authority to Establish a Standard Service Offergtuant to Section 4928.143, Revised Code, in thenFor
of an Electric Security PlarGCase No. 11-346-EL-SS€ al, Opinion and Order at 68-69 (Aug. 8, 2012).

%1 post-Hearing Brief of DP&L at 68-71.
2|4, at 69, citingR.C. 4928.17(E).
%31d. at 69-70.
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OCC addressed these issues in its Brief and agvitedEU and FES witnesses
that continuing delays in structural corporate saf@n are problematic and should not
be accepted by the PUCE. Exelon also supports a more rapid transfer oeggion
assets to an affiliat®> Although DP&L points out that no party has corntgdcan
independent analysis of whether legal separatitegelly or financially feasible prior to
the expiration of no-call provisions in its borf@&this does not mean that an analysis is
not in order. OCC agrees with FES that R.C. 4984@&)Lrequires structural separation
and that DP&L must provide good cause why it shatbe required to structurally
separate before accepting continuing functionahsion®’ And such good cause has
not been demonstraté® The Commission should promptly open a proceetting
explore how structural separation could be implelee:in the very near future.

K. The PUCO Should Phase-Out The Maximum Charge

Provision For Low-Load Factor Customers on The Compny’s
Commercial (Secondary and Primary) Tariffs.

As discussed in OCC's Brief, OCC supports DP&L’sgmsal to phase out the
maximum charge provision in its tariffs, which sstgned to limit the amount paid by
low load factor customer§? In its Post-Hearing Brief, DP&L emphasizes the t
phase-out of the charge is a matter of equity betveeistomers and that the continuation

of the charge is “inconsistent with competitive keis.”"

264 post-Hearing Brief of OCC at 94-96.
265 post-Hearing Brief of Exelon at 4.

266 post-Hearing Brief of DP&L at 70.

%7 SeePost-Hearing Brief of FES at 61-67.
268 Id

269 post-Hearing Brief of OCC at 92-94.
270 post-Hearing Brief of DP&L at 61.
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The PUCO Staff opposes the phase-out of the cH4fgehe PUCO Staff argues
that little is known about who the customers ageg benefit from the maximum charge
provision. As a result, PUCO Staff argue thatithpact which a phase-out of the charge
will have on these customers is also unkné{fnThe PUCO Staff suggests “the
possibility of very negative consequences” and filn@se-out of the maximum charge is
“simply too risky.”?”® However, the PUCO Staff does not produce anyesid of such
negative consequences or evidence of any riskyt@astomer, nor does it provide any
sound basis why a subsidy of this magnitude shooitdinue. And, importantly, whi
known is that customers who pay the maximum chargesubsidized by other customers
by approximately $5 million per yeaf*

While the PUCO Staff indicates that DP&L sharehoddmay be bearing the vast
majority of the subsidy to these customers (8549)hsa subsidy will nonetheless impact
rates. Specifically, if DP&L’s rates are inadeguas DP&L has contended in this
proceeding, then a subsidy paid for by DP&L wiltiease DP&L’s need for rate relief.

OCC would also emphasize that customers may nat levew that they are
receiving this subsid$§/> Certainly, if customers don’t even know whethenytare
benefiting from the charge, it is unclear the ekterwhich customers will be impacted

by phase-out of the maximum charge. Further, tiseme basis for the PUCO Staff’s

271 post-Hearing Brief of PUCO Staff at 23-24.
272 Id.

273|d.
274|d.

2> Transcript Vol. VII-Public at 1783.
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claim that “problems will assuredly crop up” if theaximum charge provision is
eliminated?’®

OCC submits that the maximum charge provision ¢tutes an inappropriate
subsidy, is unreasonably discriminatory, and garesindue preference to low load factor
customers. It should be phased out as DP&L hgsogex.

L. Customers Should Not Be Required To Pay For The

Enhancements That Competitive Retail Electric Sendge
Providers Want.

DP&L proposed “competitive enhancements,” such aegla-based portal for
CRES providers to obtain customer information, féording through a non-bypassable
Rider that customers will pay. A number of parfiesposed adding to the so-called
“competitive enhancements,” to include in costsrémovery through a non-bypassable
Reconciliation Rider. DP&L argues that nobody vgatiat pay for these competitive
enhancements and that many of the competitive eelnaents are not necessafy.

OCC would simply reiterate here that, to the exteatcompetitive enhancements
are designed primarily to facilitate the provismirservice by CRES providers, then they
should be paid for directly by CRES providéf%.These enhancements primarily benefit
CRES providers and, therefore, should be paid yahbm?’® There is no basis for
charging the cost of such competitive enhancenterd customers on a non-bypassable

basis when they are implemented to enhance thergffeof CRES providers.

276 post-Hearing Brief of PUCO Staff at 24.
27T post-Hearing Brief of DP&L at 97-103.

278 post-Hearing Brief of OCC at 91-92.
279 Id.
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M. The Alternative Energy Three Percent Cost Cap Bould Not
Be Decided In This Case.

DP&L has proposed that the Alternative Energy stejucost cap (3% test)
mandated in R.C. 4928.64(C)(3) be set in this based upon the expected auction
results?®® The PUCO Staff recommends that the implementatfahe Alternative
Energy cost cap not be considered in this &s@he OCC agrees with the PUCO Staff.

The PUCO Staff correctly indicates that there a@ ¢ases currently pending
before the Commission addressing the determinatidime three percent cost cap—Case
Nos. 11-5201-EL-RDR and 13-0652-EL-ORD. The PUQ&IfSorrectly points out that
the cost cap issue has been a major issue in GasklN6201-EL-RDR?®? In that case,
the three percent cost cap issue was addressdthamaial audit report prepared by
Goldenberg Schneider (“Goldenberg Audit ReporfThe Goldenberg Audit Report
discussed the three-percent provision and analyeeeral different methodologies for
approaching the calculatidf® A number of parties to that proceeding submitted
testimony responding to the Goldenberg Audit Repmdommendations and made
varying proposals. The Commission has not yeedsts opinion in that case.

In the PUCO rulemaking case identified above (1320EL-ORD), the rule

(Ohio Adm. Code 4901:1-40) addressing the impleateort of the three percent cost cap

280 post-Hearing Brief of DP&L at 61-62.
21 post-Hearing Brief of PUCO Staff at 30.
221d. at 29-31.

23 Final Report, Financial Audit 1 of the Alternatiaergy Resource Rider of the FirstEnergy Ohio

Utility Companies, prepared by Goldenberg SchneideA (“Goldenberg Audit Report), filed on August

15, 2012 in PUCO Case No. 11-5201-EL-RDR at 24e&hvitnesses also addressed the three-percent cost
cap in their prefiled direct testimony in said cased OCC addressed this issue on pages 42-44iofvthg

6, 2013 Reply Brief.
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is also being reviewe®* That rulemaking proceeding is an appropriate @eding to
establish how DP&L, as well as other utilities, gladbimplement the 3% test relative to
rates established through competitive bidding pitaces.

In addition to seeking consistency in the manneavhich the 3% alternative
energy cost cap is determined, the PUCO Staffaigoed that DP&L'’s proposal for
establishing the cost cap is not reason&bleAnd SolarVision argued that the
methodology used by DP&L to calculate the threegetrcap is contrary to lat®
Given the contentious nature of these positionsthadact that the Commission is
already poised to address these issues elsewher€pmmission should reject DP&L’s
cost cap proposal in this case and resolve the igsough one of the pending
proceedings.

N. DP&L Should Increase Its Shareholder Contribution To The
Fuel Fund for the Benefit of Its Low-Income Customes.

OPAE witness Rinebolt recommended that DP&L shauddease its fuel fund to
$750,000 per year, to provide bill-payment assis&nr low-income residential
customer$?®’ DP&L took issue with that testimorf§? As discussed in OCC's Brief,
OCC witness Williams recommended that in lightha significant poverty level in
Dayton (32.5%) and an average disconnection rate tbve last three years of 8.3%,
DP&L should make significant bill payment assiseawailable to its custome?®. Mr.

Williams recommended shareholder funding in the amhof $1.5 million in an effort to

284 post-Hearing Brief of PUCO Staff at 30-31.
2851d. at 30.

288 post-Hearing Brief of SolarVision at 5.

287 post-Hearing Brief of DP&L at 62.

288 post-Hearing Brief of DP&L at 62.

289 post-Hearing Brief of OCC at 104-105.
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reduce DP&L’s disconnection rate down to a levelisistent with that of other Ohio
electric utilities?®

OPAE discusses in its Brief the significant inge&n the poverty level in Dayton
along with the fact that, in 2012, DP&L’s discontien rate of 7.5% significantly

exceeded the 4.8% average of other Ohio eleciiitas.?**

OPAE emphasizes the fact
that DP&L'’s residential electric bills are now 1%%igher than the average electric bill
in Ohio?? OPAE also points to other key indicators of theréasing difficulties low-
income customers are facing in paying their biigsh as the increase in the number of
PIPP customers being disconnected (a 90% incresse the increase in the number of
customers who need the Commission’s special wietgnnection procedures to restore
service during the winter (a 140% increaSe).

As OCC emphasized in its Brief, an important gdahe General Assembly in
passing Senate Bill 221 was reflected in the gialiey to protect at-risk populatioig*
A further policy was to maintain reasonably-prieectric servicé”®> The Commission
is obligated to evaluate how to achieve these guakst efficiently and effectivel§?°

Although DP&L argues that it is “the responsibildfthe General Assembly, not this

Commission, to determine what funds should be plexvito assist low-income

29014, at 104, citing Direct Testimony of James D. Wit at 29.
291 post-Hearing Brief of OPAE at 3-4.

292|d_, citing Direct Testimony of James D. Williams at 21.
293|d. at 5, citingDirect Testimony of James D. Williams at 11.
294R.C. 4928.02(L).

299 R.C. 4928.02(A).

296 R.C. 4928.06(A) requiring the PUCO to “ensure thatpolicy specified in section 4928.02 of the
Revised Code is effectuated.”
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residents,” DP&L is mistaken. The General Assenabdarly obligated the PUCO to
determine how best to protect at-risk populatiomd asonably-priced electric service
through actions taken in the implementation of el 221.

Furthermore, DP&L asserted that its commitmerth&fuel fund is not relevant
to DP&L’s ESP. That position is simply inconsidtanth the law, as OPAE has
emphasized?” OCC agrees with OPAE that ensuring low-incomearasrs the “best
available market price” is not adequate protectibthis populatiorf®® DP&L witness
Herrington’s testimony that DP&L intends to congnilne same level of funding that it
has committed in the past when the size of itgsitpopulation and the bills those
customers pay have increased over the years gdatwith the goals of Senate Bill
22179

Considering the size of DP&L’s at-risk populatiand the increasing bills they
have to pay, DP&L'’s fuel fund, as paid for by shreelers, should be increased to $1.5
million.*®® The PUCO should also implement OCC witness Wiilsarecommendation
to review DP&L’s credit and collection policies ¢waluate how disconnections can be

cost-effectively reducetf*

27 post-Hearing Brief of OPAE at 7.
298d,, citing Direct Testimony of DP&L witness Philip Herringtai 6-7.

299 Djrect Testimony of DP&L witness Philip Herringtai 7; Direct Testimony of OCC witness James D.
Williams at 11, 22.

300 post-Hearing Brief of OCC at 104.
301 |d. at 105; Post-Hearing Brief of OPAE at 8.
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O. OCC Testimony

1. OCC'’s proposed rate design is sponsored by anpext
witness with experience in 131 utility proceedingand
should be adopted by the PUCO.

Expert witnesses may be qualified by virtue of ‘Spkzed knowledge, skill,
experience, training, or education regarding thees matter of the testimony® In
this proceeding, OCC presented the testimony of3dott J. Rubin as an expert on the
economic regulation of public utilities and, in peular, on cost of service, public utility
tariffs, and rate desigif> In this case, Mr. Rubin addresses in partictiarailocation of
any amounts allowed to be recovered through DP&képosed Service Stability Rider
and Switching Tracker and the appropriate chargegetovery of any allowed
amounts’® Mr. Rubin has extensive experience as a conguitathese issues: He
has provided consulting services since 1994 iretlaesas®® He has published and
presented papers on these subjé¢tdde has presented testimony in 131 utility
regulatory proceedings. And the majority of histitmonies concerned cost of service
and rate design issu&¥.

Despite this extensive experience, DP&L moved tikestMr. Rubin’s testimony

during the hearing, a motion which was summarilyiee3*® And DP&L now argues

%92 Ohio Evid. R. 702

303 Direct Testimony of Scott J. Rubin.

304 Direct Testimony of Scott J. Rubin.

39%1d. at 1-3; Attachment SJR-1.

306 Id

307 Direct Testimony of Scott J. Rubin at 2; Attachm®dR-1 at 2-9.
3% Direct Testimony of Scott J. Rubin at 3; Attachin®aR-1 at 9-20
309 Transcript Vol. VII at 1700-01.
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that no weight should be given to his testimdtfyDP&L argues that Mr. Rubin’s
experience “as an attorney alone does not quaiifyi’'to testify as an expert. However,
Mr. Rubin is not testifying here as an attorneye isitestifying as an expert on cost of
service and rate design with the experience detaléis 20 page curriculum vitae,
including 131 cases in which he has testified ilitytegulatory proceeding®:
Certainly, the fact that Mr. Rubin is an attorneyweell as a consultant does not
disqualify him to testify on the subject matteruifity regulation, and cost of service and
rate design, upon which he has established sukmtarpertise’*?

Moreover, this Commission has recognized the rafigxpertise required of
witnesses in public utility commission proceedidgsive from a broad field of
experience and training> The fact that a witness’s training may be in area but they

have developed expertise in other areas does squalify them from testifying on

319 post-Hearing Brief of DP&L at 103-05.
311 Direct Testimony of Scott J. Rubin; Attachment SR

312 ppg&L points to a Michigan Federal District Coustse as the primary basis for its argumeBitero v.
Borg-Warner Auto., In¢163 F. Supp. 2d 743 (E.D. Mich. S.D. 2001). Mbtain that case, the attorney
expert was presented as an expert on employmamirdisation and, in the context of Defendants’ Moti
for Summary Judgment, his testimony was consideydtie Court. DP&L also points to a federal court
decision in the Eastern District of KentuclBgott v. Deerbrook Ins. GoZ14 F. Supp. 2d 670 (E.D. Ky.
S.D. 2010) in which that Court determined thatranfer Judge had not done sufficient analysis to stpp
his valuation of a personal injury claim in a badlf proceeding. In neither of these cases was the
testimony denied because of the withess’s absengpeatification. In any event, Mr. Rubin’s
gualifications on cost of service and rate dessgués in public utility proceedings are detailedim
testimony and resume and provide ample suppothéoscope of his testimony in this proceeding. DP&
also relies on the case Ghited States v. Lupto620 F.3d 790, 799 {7Cir. 2010) in which an attorney’s
testimony was offered on the ultimate issue of Wwlet broker’s actions were criminal or not. latth
case, though, it was established that the attdnadynot “held a real estate broker's license fiotytears,
had never participated in a competitive bid tratisadike the one at issue here, and had no persona
experience with the statutes he was interpreting.the instant case in contrast, Mr. Rubin isitgsg on

a subject matter — cost of service and rate desitrat he has testified to numerous times and wthikch
he has extensive experience. None of these cageamy way analogous to the instant issue and nbn
them address Ohio law.

3133ee, e.gln the Matter of the Regulation of the Electric FG@mponent Contained within the Rate
Schedules of The Dayton Power & Light Company agldtBd Matters, Case N86-07-EL-EFC, 1987
Ohio PUC LEXIS 107 at 27-37, Opinion and Order (Fi& 1987).
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matters within that broad field of experti8é. Thus, in a fuel audit case, the Commission
commented on the qualifications of a managemeritauak follows:

In this case, Dr. Jones has more than met the Qaaldications
required of a management/performance auditor. @regis a
systems engineer with many years of experiendedretvaluation
of management systems and problems. He is emingudified as
a management systems analyst and in the art af bgrskills to
improve management systems. He is educated, erpedeand
grounded in sciences directly related to the dudittion.

Dr. Jones does not hold himself out as a utilityaestive. He does
not profess to be experienced in the coal indutteyf. Dr. Jones
is a systems engineer with a high level of skitl @axperience in
analyzing and improving large, complex managemgstems. As
such, Dr. Jones has acceptable benchmark quabiisato serve
as a management/performance auditor in this tase.

DP&L claims that “there was not even an attempO&@C to have Mr. Rubin
explain why he was supposedly an exp&tt.’This is untrue and it is unbelievable that
DP&L makes such a claim. Pages 1-3 of Mr. Rubir@éstimony and Attachment SJR-1
detail OCC’s presentation of Mr. Rubin’s qualificats>*” While DP&L then performed
cross-examination of Mr. Rubin’s qualificationseté was no proper basis for

disqualification of Mr. Rubin and OCC, thereforgd dot redirect the witness on his

gualifications. It was only after Mr. Rubin washissed from the stand that counsel for

314|d.; see also In the Matter of the Application ai@ Energy Ohio, Inc., for an Increase in Electric
Rates; In the Matter of the Application of Duke EyyeOhio, Inc., for Tariff Approval, In the Mattef the
Application of Duke Energy Ohio, Inc., for ApprowalChange Accounting Methods, In the Matter of the
Application of the Cincinnati Gas & Electric Compefor Approval of its Rider BDP, Backup Delivery
Point, Case No. 08-709-EL-AlRt al, 2009 Ohio PUC LEXIS 482 at *12, Opinion and Orde6 (July 8,
2009) (finding that the fact that the witness wasanCertified Public Accountant did not disqualifyn
when he had testified in numerous proceedings andualifications as an expert were well-establisbe
the subject matter at hand).

31%|n the Matter of the Regulation of the Electric FG®@mponent Contained within the Rate Schedules of
The Dayton Power & Light Company and Related Maft&ase No86-07-EL-EFC, 1987 Ohio PUC
LEXIS 107 at 34-35, Opinion and Order (Feb. 18,7)98

316 post-Hearing Brief of DP&L at 105.
317 Direct Testimony of Scott J. Rubin at 1-3; AttagmhSJR-1.
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DP&L made his Motion to Strike which, as noted atowvas summarily dismissed by the
Attorney Examinerg®®

DP&L claims that “the record shows no qualificasdo testify on rate
design.®® DP&L also emphasizes that most of Mr. Rubin’sexignce involves water
utilities and Clean Air Act complianc&® Apparently, DP&L did not review Mr. Rubin’s
resume. A significant percentage—more than 50%MofRubin’s testimonies concern
cost of service and/or rate design isstféOther testimonies concern related issues,
including alternative regulation methods, automatjstment clauses, appropriate
ratemaking methodologies and other regulatory &¥3eClean Air Act testimony is a
smaller percentage of his testimonies.

Moreover, while it is true that Mr. Rubin testifiextensively in cases dealing
with water utility rate design and cost-of-servatadies, he has significant experience
with energy utilities as well. In just the pastdiyears, Mr. Rubin has testified as an
expert witness on cost-of-service studies, ratggdeand other tariff issues in cases
involving Ameren (multiple cases for these elecamnd gas utilities in lllinois),
Commonwealth Edison Company (multiple cases far ¢tectric utility in Illinois),

Northern lllinois Gas, Duke Energy Ohio (electriegoples Gas and North Shore Gas

318 Transcript Vol. VIl at 1700-01.
319 post-Hearing Brief of DP&L at 105.
320 Id

321 Direct Testimony of Scott J. Rubin; Attachment SJRt 9-20 (OCC counted 68 out of 132 testimonies
specifically concerned with rate design and/or cbstervice.).

322 Direct Testimony of Scott J. Rubin; Attachment SRt 9-20.
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(multiple cases for these gas utilities in lllinpi¥ankee Gas (Connecticut), and Heritage
Gas (Nova Scotiaf

There is no basis for DP&L'’s challenges to Mr. Rubiqualifications and such
an unsubstantiated attack on a witness’s qualificatshould be repudiated by the
PUCO. DP&L’s baseless attack is particularly egreg) when the Utility’s own cost-of-
service/rate design witness, admitted that he basrmprepared a fully-embedded cost-
of-service analysi®* Indeed, Mr. Parke’s rate design experience waisd to
designing some of the riders in DP&L’s ESP | pratieg>?° In contrast to Mr. Rubin’s
131 other testimonies, Mr. Parke testified thatdmky other testimony has been on
DP&L’s fuel rider in Case No. 09-1012-EL-FAC and .Nd-5730-EL-FAC? If the
PUCO should question the weight of any withessingny on cost of service and rate
design issues in this proceeding, it should queddo Parke in light of these almost
non-existent qualifications.

But Mr. Parke’s inexperience speaks for itselfdssussed in OCC'’s Post-
Hearing Brief*?” A review of the transcript of cross-examinatitlowed demonstrably
Mr. Parke’s lack of understanding of the basic giple of cost causation and its
relationship to the design of rat&8. DP&L'’s challenges to the weight of Mr. Rubin’s

testimony should be dismissed. The PUCO shoulogrdize DP&L’s attempt to draw

323 Direct Testimony of Scott J. Rubin; Attachment SRt 18-20.

324 Transcript Vol. Il at 828.

351d. at 820.

326 Second Revised Direct Testimony of DP&L witnesstda Parke at 2.
327 post-Hearing Brief of OCC at 82-88.

328|d. at 83-85:See alsdranscript Vol. Ill at 829-32 where it is showrattMr. Parke’s design of rates
based on financial integrity is basically unrelated¢ost causation.
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attention away from the significant limitationsitsf own witness and the absence of basis
for Mr. Parke’s/DP&L’s proposed rate design.
2. The testimony of OCC witnesses Duann and Rose

should be afforded proper weight and should not be
stricken.

DP&L broadly argues that the Commission should giweveight to the entire
testimony of OCC witnesses Rose and Duann, comtgriley are not competent to
testify as to legal matters, and legal mattersraegral to the opinions contained in their
testimony*?® DP&L also claims that their testimony should bécken for lack of
foundation®*® DP&L'’s arguments should be rejected for a nuntfeeasons.

DP&L’s request is misplaced and overly broad. Whiiere are a number of legal
conclusions presented in both Dr. Duann and DreRdsstimony, it is well established
that expert testimony from non-attorney witnessesagulatory objectives and the
flexibility the Commission has to meet the objeetihas been a mainstay in regulatory
proceedings. Expert witnesses often address camptenomic issues albeit through an
existing statutory and regulatory framework. listtase specifically, DP&L witnesses
offered extensive testimony regarding DP&L'’s Elec8ecurity Plan and its alleged

consistency with the statutory framework implemdrig the General Assembly. In fact,

329 post Hearing Brief of DP&L at 106.
%301d. at 107.
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DP&L'’s testimony is replete with citations to stesi and regulationd> And OCC's
witnesses appropriately responded to DP&L’s positioough its policy witnesses. If
the Commission were going to disregard the legatksions presented through OCC’s
policy witnesses, it would also have to disregamdlar claims by DP&L that its Electric
Security Plan is consistent with the law and Cormsiois regulations.

There is nothing in Ohio law that makes legal cosidns presented by expert
witnessegper seinadmissible and thus appropriate to strike. Exigstimony is
governed by the Ohio Rules of Evidence Rules 7(&-d0d if those rules are satisfied,
testimony can be admissible in court, regardlesgtather the expert is presenting a
legal conclusion. Rule 704 specifically provideatt“opinion evidence on an ultimate
issue is not excludabfger se”3%

Second, so long as testimony aids the fact fingleletermining an issue in the
case, the expert’s testimony is admissible. Thisegal concept is supported by case law.
Several Ohio court cases have allowed legal commriasy non-lawyers where the

testimony aided the fact finder. Hite v. Lane$>®an expert offered testimony that

bowling alley employees were negligent and thategtablishment was unreasonably

#313see, e.gDirect Testimony of Claire Hale at 5-6, citing R.C. 492Z8A)(2) and R.C. 4928.143(B)(2)(q);
Direct Testimony of Claire Hale at 2, 7, 17, citing Ohidm. Code 4901:1-36-03; Direct Testimony of
Dona Seger Lawson at 4, citing R.C. 4928.143 and @im. Code 4901:1-35-03(C)(9)(b), Ohio Adm.
Code 4901:1-36-03 and Ohio Adm. Code 4901:1-3®)4pirect Testimony of Dona Seger Lawson at 5,
citing Ohio Adm. Code 4901:1-36-03 and Ohio Admd€04901:1-36-04(B); Direct Testimony of
Herrington at 4-7, citing R.C. 4928.143(C)(1) an@€R4928.02(A), (B), (H), (L) and (N); Direct
Testimony of Jackson at 6, citing Ohio Adm. Cod@#2-35-03; Direct Testimony of Malinak at 4, 7, 12
15 citing R.C. 4928.143 (C)(1) and (D); Direct Tesiny of Rabb at 9, citing R.C. 4928.142(C)(3)rdai
Testimony of Parke at 3, citing R.C. 4828.64(C)@)ect Testimony of Parke at 15, citing Ohio Adm.
Code 4901-7-01. Many of these and other DP&L vesies also cite to various decisions of the PUCO on
issues surrounding these and other statutory apdatery provisions, emphasizing their consistenii
Commission rules and orders (see, e.g., Directifiesly of Rice at 2 that DP&L’s Third Amended
Corporate Separation Plan is “is consistent withGommission’s Rules and prior orders.”).

332 Ohio Evid. R. 704, 1980 Staff Notes.
3331987 Ohio App. LEXIS 9430 (Oct. 27, 1987).
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dangerous. Citing Ohio Rules of Evidence 702 & te Court of Appeals found that
the expert’s testimony would assist the trier @t fa understanding the evidence, and
that his credentials indicated that his opinionseNgased on “technical knowledge and
experience 3

The case oStelma v. Juguilofi® also allowed expert testimony as to what a
“reasonable person” would have done in the appkcaibcumstances, which was an
ultimate issue in the case. The appellate courtddhat, “the expert's specialized
background and experience in evaluating a patiegg[sonse to the disclosed risks could
have been helpful in assisting the jury to undextahat the ordinary patient would do

in that situation,” and thus the testimony wasingiroper>>°

341d. at 9-10.See alsdhio Evid. R. 704 (“Testimony in the form of animipn or inference otherwise
admissible is not objectionable solely becausembraces an ultimate issue to be decided by thedfie
fact.”).

33573 Ohio App. 3d 377, 597 N.E.2d 523, 1992 Ohio AgpXIS 14 (Jan. 9, 1992).
33¢1d. at 384.
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Moreover, expert testimony commenting on legal mgiilatory provisions has
generally been allowed by this Commission and atbgulatory commissions’ To the
extent such testimony is “legal” in nature, the @aission will make an appropriate
determination as to the weight to be accorded sestimony. This has especially been
the case in recent Commission history where @ditiave filed electric security plans
and the provisions of S.B. 221 are at issue. kamgple, in AEP Ohio’s first ESP
proceeding>® a non-attorney expert was permitted to testifyoehalf of AEP Ohio as to
three statutory bases contained in S.B. 221 inauigb the utility’s claim for recovery of
environmental carrying costs. In that case, therAey Examiners and the Commission
recognized that the witness was not offering adleginion.” The testimony was

allowed as policy testimony.

337 Many regulatory commissions have addressed thiiand have found, with few exceptions, that
regulatory policy testimony bearing upon statutamg regulatory provisions, are appropridgze, e.g.
Investigation by the Department of Telecommunicatiand Energy on its own motion as to the propriety
of the rates and charges set forth in the followtagffs: Bay State Gas Company, M.D.T.E. Nos. 38
through 62 D.T.E. 06-77, 2006 Mass. PUC LEXIS 26 at 4-5 (Md3ept. of Telcom & Energy 2006) (In
denying a motion to strike a legal opinion, Depaminstated “As a rule, the Department admits all
testimony of experts and evaluates a witness'sfipasibns as we weigh the evidence of the proaagdj
In the matter of the application of Michigan Coridated Gas Company for approval of a price change
determined pursuant to price amendments to gashagec contracts with certain Michigan producers
Case No. U-8918, 1989 Mich. PSC LEXIS 38 (Mich PI®89) (stating that a withess commenting on the
utility's contracts with producers “did not providdegal opinion regarding the contracts; rather, h
provided expert opinion evidence regarding gasnegalatory matters.” That Commission furtherestiat
that the “Staff withesses presented are expettsigas regulatory field, well-qualified to providpinion
evidence regarding FERC policy, pipeline PGA mattand the day-to-day implementation of the
Commission's regulatory powers under Act 9ri)the Matter of Union Electric Company d/b/a Anrere
UE's Tariffs Increasing Rates for Electric Servitkmvided to Customers in the Company's Missouri
Service AreaCase No. ER-2007-0002; Tariff No. YE-2007-000002 Mo. PSC LEXIS 545 (Mo. PSC
2007) (stating that “if the Commission were to ngtwike Downs' expert legal opinion, it would alseed
to strike the legal opinion testimony that othertiga offered” and that it is “confident in the igdlthat the
Commission will be able to sort out factual testimoexpert testimony, and legal opinion testimamy t
reach an appropriate decision”).

38 |n the Matter of the Application of Columbus Southieower Company for Approval of an Electric
Security PlanCase No. 08-917-EL-SS@ al, 2011 Ohio PUC LEXIS 1084 at *18, Order on Remand
(Oct. 3, 2011).
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Similarly, in the first phase of AEP Ohio’s secda8P proceeding, Case No. 11-
346-EL-SSO, the Commission ratified the Attorneyafiner’s rulingd® at the
evidentiary hearing confirming that non-attornegsld testify on provisions in S.B. 221
based on advice of counsel. AEP Ohio’s witnessHmrock was allowed to present
rebuttal testimony, based on advice of counset,dbdain statutory provisions of S.B.
221 supported its proposed distribution investnnieter >*° Such testimony was
permitted over the objection of OCGE.

Specifically, the Commission found OCC'’s argumétiiat the testimony of a
non-attorney witness who admits his legal undedstanis based on the advice of
counsel’—to be without merit. While recognizingitmon-attorneys are not qualified to
offer a legal opinion, the Commission found that thstimony should not be struck but
would be accorded its proper weidft.

Similarly, in Duke Energy Ohio’s first ESP proceegli** the Commission
refused to strike testimony of an Industrial Eneldpers witness on a stipulation in a
Duke Energy proceeding:

Mr. Murray testified as to the specific issues uncensideration.
To the extent that he presented factual evidenexert opinion

339g5eeTr. XIl at 1990 (denying OCC’s motion to strikd). VIII at 1533-43 (denying AEP Ohio motion
to strike testimony of IEU witness Murray that wessed on advice of counsel).

349 Mr. Hamrock testified that “first and foremostave been advised by counsel that the Commission is
not limited by R.C. 4928.143(B)*(2)(h) for approwalan item like the Distribution Investment Ridd¥or
example, | am advised that R.C. 4928.143(B)(2)lgh allows for Commission approval of carrying sost
As advised by counsel R.C 4928.143(B)(2)(h) doekide provisions related to distribution infrasture
and the examination of reliability of the distrilmrt system, alignment of the utility’s and customer
expectations and the dedication of sufficient resesito reliability.” Hamrock Rebuttal at 12-13 (021,
2011).

341 |n the Matter of the Application of Columbus Southieower Company for Approval of an Electric
Security PlanCase No. 11-346-EL-SS@ al, 2011 Ohio PUC LEXIS 1325 at 126-30 (Dec. 14, 3011

3421d. at 12.

343|n the Matter of the Application of Duke Energy @Hic., for Approval of an Electric Security Plan
Case No. 08-920-EL-SSé& al, 2008 Ohio PUC LEXIS 762 at 80-81, Opinion andér@ec. 17, 2008).
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testimony, we will consider his testimony in ouabssis.
However, we note that multiple parties moved tikstportions of
Mr. Murray's testimony on the ground that he isam@ttorney
and the testimony appeared to be a legal argurAéhbugh the
attorney examiners denied the motions to strikey tautioned
that the Commission would recognize that the wingssot an
attorney in evaluating the weight to be given ®testimony.

In a 2004 cas&" Columbia Gas claimed that the testimony filed K@
witnesses contained legal conclusions and that &stimony should be stricken. There,
the Commission upheld the ruling of the AttorneyaBmner denying the motion to strike.
The Commission concluded that OCC'’s experts wetenaking legal arguments but
were “providing their expert opinion regarding thessts and credits to be included in the
gas cost recovery rates charged to residentiabowess.” Again, the Commission
essentially found that expert witnesses may commeotit policy, including the
recovery of costs and charges and the designes,raithout such testimony being
considered “legal” testimony. To the extent thattstestimony bears upon legal issues,
the Commission has consistently found that sudimieay goes to the weight of the
evidence, not its admissibility.

These cases and oth&rdndicate that legal conclusions offered in expert
testimony are generally admissible when they a#iststact finder in deciding a fact at
issue in the case. Dr. Rose’s and Dr. Duann’stesty are aimed at assisting the

Commission in reaching its decision by discussiog the law should be applied to the

facts of this case. It is admissible and shouldilzen proper weight by the PUCO.

344 |n the Matter of the Regulation of the Purchased @djustment Clause Contained Within the Rate
Schedules of Columbia Gas of Ohio, Inc., and Relxtatters Case Nos. 04-221-GA-GC& al, 2006
Ohio PUC LEXIS 817 at 2-3, 7-8, Entry (Dec. 29080

345 Schaffter v. WardlL7 Ohio St.3d 79, 477 N.E.2d 1116, 1985 Ohio LEXL7 (May 15, 1985) (holding
that expert testimony with respect to the pointropact in motor vehicle accident cases is admissfht
will assist the trier of fact to understand thedevice or to determine a fact in issue).
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The amount of weight given to testimony is a mattighin the discretion of the
Commission. And as both Dr. Duann and Dr. Roseseasoned experts with deep
regulatory experience, DP&L’s argument that thestimony should be afforded no
weight is absurd.

Third, the PUCO does not function as a traditiamalrt. There is no jury, just an
Attorney Examiner. Accordingly, the protectionskeep juries from being prejudiced
are not necessary. The Attorney Examiner and thé@®are perfectly capable of giving
the proper weight to all statements made by expiénesses. There is no necessity that
the testimony be stricken or be given no weighdriter to avoid confusing or misleading
the fact finder.

Fourth, the frugal case-based support that DP&lsgwesent is completely at
odds with the facts in this case. D&L repeatedigsctoScott v. Yate¥' including
guoting two paragraphs from the opinion. The “eKpe Scott however, was
completely different from Dr. Rose and Dr. Duanfihe expert was called to give his
opinion on how an auto accident occurred, but lykdst level of education was grade
twelve. He had studied accident investigationoially two weeks while at the police
academy, and he was unfamiliar with the scientifincepts relevant to an accident
reconstruction. Also, he admitted that he had nbe#re conducted an accident
reconstructiori’’ The issue irBcottwas not that the witness was giving improper legal
conclusions; it was that the witness was not gealifo give expert testimony. A similar

issue of witness qualifications was preseriegel v. Lifecente¥® also cited by DP&L.

34671 Ohio St.3d 219, 643 N.E.2d 105, 1994 Ohio LEX832 (Dec. 20, 1994).
371d. at 221.
348969 N.E.2d 1271, 2011 Ohio 6031, 2011 Ohio AppXI1E4974 (Nov. 23, 2011).
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The witnesses attempting to give expert testimonyiegel did not have any specialized
training that would aid the jury in determiningaifparty had acted in good faith.

And fifth, the Attorney Examiner already denied DIPg:Motion to strike the
testimony of Dr. Ros&!® That ruling was appropriate and consistent withyihg other
motions to strike testimony alleged to be legal@ture. There is no reason to reverse
such rulings, and at this late date in the procegdiet new and different standards for

OCC'’s witnesses. The Commission should reject DB&tquest.

. CONCLUSION

The overwhelming evidence adduced at the evidsgniiearing shows that
DP&L'’s proposed electric security plan does nofspgag statutory test. Because of this,
the PUCO should reject the ESP because it fagsl&muately protect customers.
Furthermore, there is no justification for DP&L'srtinuing delay in extending the
benefits of competition to SSO customers. DP&LZBcustomers should see the full
benefit of competition today, with a 100% compesty bid rate.

Further subsidies of DP&L'’s generation, such as DB&roposed SSR and
Switching Tracker, are uncalled for. And subsidies contrary to the General
Assembly’s longstanding objectives of bringing bemefits of competition to all
customers, including those who choose to remain 880 service. Accordingly, the

Commission should reject DP&L’s ESP proposal.

39T, VIll-public, page 2014-15.
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