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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Review of the
AHernative Energy Rider Contained in the
Tariffs of Ohio Edison Company, The
Cleveland Electric Ifuminating Company,
and the Toledo Edisonr Company

Case No. 11-5201-EL-RDR

POST-HEARING BRIEF OF OHIO EDISON COMPANY, THE CLEVELAND
ELECTRIC ILLUMINATING COMPANY, AND THE TOLEDO EDISON COMPANY

i INTRODUCTION

Ohio Edison Company, The Cleveland Electric Hlmninating Company and The Toledo
Edison Company (the “Companies” or the “FirstEnergy Ohio Utilities™) at all times have
complied with their obligations to purchase renewable energy and solar renewable energy
resources. No party questions that fact. The issue presented by this case 1s largely this: whether
the Comipanies paid the proper price for certain renewable resources originating 1 Ohio durmg
2009-2011 (“In-State Ali Renewables™). The unrebutted evidence demonstrates that all In-State
All Renewables purchased by the Compauies were procured through independently managed
competitive solicitations which produced prices that reflected the market at the time. These
renewables were thuis reasonably available. The competitive solicitations were conducted by
Navigant Consulting, Inc. (“Navigant™), an independent, nationally recognized consulting firm
with sigmficant expenence in conducting competitive solicitations for renewable energy

products. The Companies’ purchase decisions were based ou recommendations from Navigant.



The umrebutted evidence also demonstrates that the Compames’ cost for procuring renewable
and solar resources never exceeded the statirtory three percent thresheld for potentially seeking
relief from their purchase obligations. Those parties questioming the Compantes’ purchase
decisions baldly clamm that the price paid for certain In-State All Renewables was too high. But,
as the record shows, given that the Ohio In-State All Renewables market was unlike other
renewable markets in that there was simply no data on market prices (other than the results of the
Companies’ independently managed competitive solicitation processes), there 1s sunply ne
credible evidence to support a claim that the Companies paid too much.

Ohio Revised Code Section 4928.64(B) mandates that an electric distribution utility
obtain a prescribed amount of renewable energy and solar renewable energy resources as part of
their electnicity supply, imnchiding requinug that at least half of the renewable energy resources be
In-State All Renewables. Consequently, during 2009 throngh 2011, the Companies were
required to comply with the renewable energy benchmarks for those years. In fact, the
Commission has previously found that the Companies have at all tiimes complied with those

obligations.!

! The Companies complied with the requirements of Section 4928.64 through the purchase of renewsable
energy credits as pernutied under Section 4928.65. See I the Matter of Ohio Edison Company, the Cleveland
Electric Hhaninating Company, and the Toledo Edison Company's Annual Status Report, Case No. 10-499-EL-ACP,
Finding and Order, p. 4 (Mar. 14, 2012) (*Case No. 10-499-EL-ACP") (“]Tte Commmssion finds that FirsiEnergy 1s
in compliance with its 2009 overall renewable energy resources benchunark and adjusted overall SER benchmark.™);
In the Matter of the Annual Alternative Energy Status Report of Ohio Edison Company, The Cleveland Electric,
Hiuminating Company, and The Toledo Edison Company, Case No. 11-2479-EL-ACP, Finding and Order, pp. 3-4
{Aug. 15, 2012) {("Case No. 11-2479-EL-ACP") (*{T Jhe Conunission finds that FirstEnergy is i compliance with
its 2010 everall renewable energy resources benclunark, i-state renewable energy resowces benchmark. overall
SER benclunark, and adjusred in-state SER benclunark, including its shortfall of solar RECs carried over from
206097}, In the Matter of the Annual Alternative Energy Status Report of Ohio Edison Compary, The Cleveland
Electric Bluminating Company, and The Toledo Edison Company, Case No, 12-1246-EL-ACP. Finding and Order,
p. 3 (Oct. 10.2012) (“Case No. 12-1246-EL-ACP”).
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Section 4928.64 provides only two potential avenues of relief from the obligation to
purchase renewable or solar energy resources. Section 4928.64(C)(4)(a) provides a narrow force
majeure exception. The Companies did not qualify for this exception because there were In-
State All Renewables reasonably available in the marketplace in sufficient quantities from 2009-
2011. Specifically, because the Companies were able to procure In-State All Renewables
through comipetitive solicitations, such resources were available. Thus, the Companies were
statutorily mandated to purchase the renewsble enerpy credits (“RECs”) and force majenre was
mapplicable.

Section 4928.64(C)(3) provides that an electric unlity “need not comply” if a company’s
cost of complying with the statiutory mandates exceeds three percent of “its reasonably expected
cost of otherwise producing or acquiring the requisite electricity.” Although this is not a
mandatory path to relief from the purchase obligation (because the statute provides only that a
company “need not comply”, rather than “shall not be required to comply™), the wwefuted
record evidence in this case shows that the Companies’ cost of compliance with the statutory
mandates did not exceed the three percent cost provision.” Therefore, the Companies could not
mvoke any option related to this provision. Put simply, under the facts of this case, and

consistent with the Comnussion’s previous determination, the law did not provide any alternative

* Gonzalez Testimony, p. 32 (“FirstEnergy did not meet or exceed the 3% provision of Ohie law even
while purchasing In-State All Renewable RECs. . *): Tr. Vol. IIL p. 523 (Company witness Fileen Mikkelsen
testified that FirstEnergy did not meef or exceed the three percent cost provision during 2009 through 2011). See
also Connnission Ordered Ex. 1 atp. 30. The following cifation formats are applied in this brief: direct testimony
of a witness will be referred to by the witness’s last name followed by “Testimony,” e.g. “Stathis Testimony;”
rebuttal testimony will be referred to by the witness's last name followed by “Rebuttal Testimony™; all citations to
the hearing transcript in the proceeding will be in the format “Tr. Vol. |, p. " with confidential portions of the
trauscripts indicated in parenthesis; and exhibits will be identified by party name and exhibit munber. e.g.
“Company Ex. 1.”.

.3-



other Hian to comply with the statufory mandates through the purchase of reasonably available
In-State All Renewables® As noted, the Companies complied.

Those questioming the Companies’ purchase decisions seek to apply convenient but
mcorrect hindsight. Certain parties even suggest that the Companies should have ignored the
law and paid an “alternative compliance payment,”™ a suggestion that cannot be taken seriously
and must be dismissed out of hand. Moreover, having the Companies pay an “alternative
compliance payment™ in lieu of their purchase obligation is simply unavailable under the plain
language of Section 4928.64. There is no provision for this type of waiver of compliance in
Section 4928.64.

Despite the fact that the Companies complied with the [aw, Staff and cestain infervenors
contend that the Companies acted imprudently by paying unreasonably high prices to purchase
In-State All Renewables during 2009 through 2G11. They base that conclusion on findings set
forth in Exeter Associates, Inc.’s Confidential Final Report Mapgagement/Performance Audit of
the Alternative Energy Resource Rider (Rider AER) of the FirstEnergy Ohio Utility Companies
for October 2009 tlrongh December 31, 2011 (the “Exeter Report™). In that report, Exeter
contended that the Comipanies paid unreasouably high prices for In-State All Renewables for
2009, 2010 and 2011, From 2009 through 2011, six Requests for Proposals (“RFPs™) were held
to procure RECs to comply with Ohio Revised Code Section 4928.64. But Exeter’s conclusion

regarding price 15 wholly vnsupported by Exeter’s own report and the record. For example,

* Case No. 08-888-EL-ORD, 2009 PUC LEXIS 429, *35-37 (Juae 17, 2009). See discussion infra at pp.
21-22.

* Commission Ordered Ex. 2A at p. 31; Gonzalez Testimony. pp. 30-31.
-4~



Exeter agreed that the Companies’ RFPs were competitive solicitations.” Fxeter’s representative
admitted that prices from competitive solicitations would reflect market prices.® Exeter observed
that, during the Companies’ first three RFPs, there was no relevant market pricing information
available to the Companies.’

Those questioning the price paid by the Compames for certain In-State All Renewables
base their arguments on the relationship of the prices actually paid to the level of the comphance
payment penalty or to prices for RECs m other inarkets. These comparisons are wrong. As
Exeter’s representative admitted, the compliance payment penalty was not based on a market
price.® The indicative pricing information that Exeter relied on and other parties cited does not
even represent actual prices of RECs or RECs in quantities suffictent to meet the Companies’
benchmarks. Fuarther, no other market was similar to the Ohio In-State All Renewables market.
For example, ualike other states, Ohto law: (2) prescribes a geographic limitation in the form of
any in-state purchase requirement; and (b} lacks an Altemate Compliance Payment (“ACP”) that
could be recovered from customers and therefore act as a price cap. Smmply put, there is no
credible evidence that shows that prices that the Companies paid for In-State All Renewables
during 2009 through 2011 were unreasonable. Given this fact, disallowance of any costs in this
case would be unreasonable and unlawful. Therefore, the Commission should find that the costs
mcurred by the Compantes in complying with their renewable energy benchmarks during 2009

through 2011 were prudently imcurred costs and dismiss this audit proceeding.

¥ Commiission Ordered Ex. 24 at p. ii.
STr. Vol Lp. 79

? Commission Ordered Ex. 24 atp. 29,
Ty Vol. 1. p. 83,



11 PROCEDURAIL HISTORY

O1 September 20, 2011, the Commission mmitiated this audif proceeding by opening a
docket to review Rider AER Y To assist with the audit, the Commission requested that the Staff
secure the services of outside anditors.'® Staff selected Exeter and Goldenberg Sclineider, LPA
(“Goldenberg™) as outside auditors."’ Exeter was selected to perform a
management/performance audit and Goldenberg was selected to perform a financial audit.”® On
August 15, 2012, the Exeter and Goldenberg reports were filed with the Commission.

In its report, Exeter explained that it “examined the FirstEnergy Ohio [Ultilities’
procurement process for evaluation relative to the following important characteristics:
(1) competitiveness; (2) transparency; (3) cost; and (4) ability to obtain adequate mdustry

response.”?

Exeter found that “[e]ach of these considerations appears to have been satisfied by
the REC acquisition approach employed by the Companies.”* Exeter also found that “[t}he
RFPs issued by tlie FirstEnergy Olio utilities are reasonably developed and do not appear to
incorporate any provisions or terms that could be assessed to be anticompetitive.”'” Tt further
found that the Companies employed adequate mechanisms to obtain industry response to the

RFPs. Exeter thus concluded that the Compamies® RFPs were competitive, transparent aud

designed to obtain adequate industry response.

? See In the Matter of the Review of the Alternative Energy Rider Contained 1 the Tariffs of Ohio Edison
Company, The Cleveland Electric Hlummnating Comnpany, and The Toledo Edison Comparv, Case No. 11-5201-EL-
RDR. Enry, p. 1 (Jan. 18. 2012) (*Case No. 11-5201-EL-RDR").

1 See Case No. 11-5201-EL-RDR, Eniry, p. } (Feb. 23, 2012).
WSeeid . p. 2.

12 See id.

¥ Commission Ordered Ex. 2A atp. ii.

Y,
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Tt addition, Exeter determined that the Compames employed adequate mechanisms to
review and evaluate bid results and that the Companies used an acceptable approach to solicit
industry feedback regarding thie strengths and weaknesses of RFPs.'S Exeter found that the
Companies effectively used this information to modify subsequent RFPs.'” Exeter found that for
compliance years 2009 through 2011, the Companies paid reasonable prices for All-State All
Renewables, All-State Solar, and to the extent RECs were available, In-State Solar.'® Reparding
the prices that the Companies paid for In-State All Renewables, Exeter found that, at the time of
REPs 1, 2 and 3, “the market for In-State All Renewables in Ohio was still nascent; rehable,
transparent information on market prices, future renewable energy projects that may have
resulted in future RECs trading at lower prices, or other information that may have directly
influenced the Companies’ decisions to purchase the high-priced RECs was generally not
available.” Yet, Exeter nevertheless concluded that the Companies patd excessive prices to
satisfy their in-state renewable compliance obligations for 2009 through 2011." Exeter based
this finding on a comparison of the prices that the Companies paid for In-State All Renewables
with the level of compliance payment penalties and indicative information regarding the prices
of RECs in other states. As demonstrated below, neither comparison 1s correct.

Exeter also suggested that the Companies could have pursued four alternative courses
mstead of procuring In-State All Renewables: (1) the Companies shonld have made an

“alternative compliance payment™ i lien of procuring RECs; (2) the Companies could have

S5

¥ 1., atpp. iii-tv,
¥, atp. v



consulted with the Staff of the Commission; {3) the Companies could have sought force majeure
on the basis of lugh prices even though the required RECs were reasonably available for
purcliase in the arketplace; or {4) the Companies could have delayed their decisions to
purchase m-state renewables based on high prices.®® Exeter further recormnended that the
Commussion “examine” a disallowance for the costs associated with the Compamtes® purchase of
Tn-State All Renewable RECs?! The Exeter Report, however, did not secomumend that any such
disallowance be ordered or provide any specific amount that should be considered for a
disallowance.

Goldenberg’s Report focused on the verification of the accuracy of the Companies’
calculations involving Rider AER and the associated compliance transactions, as well as a
review of the Companies® accounting treatment of such compliance activities > Per the
Commission’s request, Goldenberg also evaluated the Companies’ status relative to the three
percent provision contained within Section 4928.64(C)(3)2 In its Report, Goldenberg first
made a few recommendations regarding the calenlation of the Quarterly Rider AER, but
CGoldenberg verified the mathematical accuracy of the quarterly Rider AER caleulations and
traced the data to varions sources provided by the Companies.”® Second, Goldenberg
reconunended that the Companies should calculate canrying costs based ou the difference

between monthly revenues booked and expenditures incurred for the month ®® Third,

P 4 pp. 31-33.

2 Id.p. 33

* Commission Ordered Ex. 1. p. 3.
B Id.

M, p. 6.

Brd.p. 7.



Goldenberg confirmed that it was able to verify invoices fo fhe REC contracts.”™® Fourth,
Goldenberg recommended that the Companies use the policy implemented in 2011 related to the
retireruent of RECs in the future.” Fifth, Goldenberg discussed various methodologies related to
the three percent calculation, but ultimately recommended that the Cowpanies provide their own
tlwee percent calculation for: (1) the next calendar year; (i1} for the balance of the standard
service offer (“SSO™) period; and (iii) a historical calculation *®
The Compames and various intervenors subsequently engaged i discovery. A hearing
took place before the Conmmssion from February 19 to February 25, 2013, At the hearing, Staff’
offered the Exeter Report and the Goldenberg Report into evidence. Staff also presented
Dr. Steven Estomin from Exeter and Donald Storck from Goldenberg for cross-examination.
Throngh the Exeter Report, Staff apparently contended that the Companies paid high
prices for In-State All Renewable RECs and that the Companies should have pursued the

alternative suggestions set out in the Exeter Report. OCC, tlrough the testimony of Wilson

Gonzalez, [ NN
I,

Mr. Gonzalez also contended that the Companies should have pursued the alleged alternatives
laid out in the Exeter Report either by seeking force majeure or by making a compliance

payment even though RECs were reasonably available for purchase in the market.*®

® 1.

1.

2.

¥ Gongzalez Testimony (Confidential). p. 36.

0 Gonzalez Testimony, pp. 21-24 and pp. 25-28.
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As demonstrated below, the evidence at the hearing shows that Staff and OCC’s
contentions are unsupported. Instead, the evidence shows that the Companies complied with
their statutory obligations under Section 4928.64 and acted reasonably in procuriug In-State All
Renewables to meet those obligations. Accordingly, the Companies request that the Commission
find that the Companies’ costs of procuring In-State All Renewables were prudently incurred,
reject any argnments to the contrary and disiniss this audit proceeding.

II. THE COMPANIES, AT ALL TIMES, COMPLIED WITH OHIO REVISED
CODE SECTION 4928.64.

A. The Companies Had A Duty, To Meet The Statutery Renewable Energy
Reguirements Contained In Ohio Revised Code Section 4928.64—And The
Companies Complied With That Dufy.

Section 4928.64 and the related regulations promulgated thereunder establish the
Companies’ duty to comply with renewable energy benchmarks. This duty also is set forth in the
Companies” ESPs. During 2009 throngh 2011, the Companies satisfied their in-siate renewable
energy benchmarks by procuring, through four independently managed competitive RFPs, a
sufficient supply of In-State All Renewables to meet those benchinarks.

1. Section 4928.64 and Chapter 4201:1-40 of the Ohio Administrative

Code create a duty for a utility to comply with the renewable energy
benchmarks established under Section 4928.64.

Ohio’s alternative energy compliance regnne is established by Sections 4928.64 and
4928.65 of the Ohio Revised Code. By 2025, “twenty-five percent of the total munber of
kilowatt hours of electricity sold™ by an “electric distribution utility” mnust come from

“alternative energy resources.™’ At least half of these resources must “be generated from

LR.C. § 4928 64(B).
-10-



renewable energy resources, inchuding one-half percent from solar energy resources.™ In
addition, “at least one-half of the renewable energy resources . . . shall be met through facilities
focated in this state.” Utilities may meet their annnal compliance obligations through the
procurement and redemption of RECs.** RECs come in two forms: non-solar and solar
{“SRECs™).

There are only two possible exceptions to meeting the required bepchmarks: (1}ifa
force majeure situation precludes a company’s ability to comply; and (2) if a company’s costs to
comply exceed three percent of its cost of otherwise acquiring requisite eIecﬁ‘icity.gS If these
exceptions do not apply. then a utility must comply with the statutory benchmarks.*® The limited
exceptions to compliance further the legislative mtent to force utilities to purchase m-state
repewable resonrces and thus grow the renewable energy industry in Ohio.”’

Notably, the only provision m Section 4928 .64 that references the cost of procuring
renewable energy resources is the three percent provision of Section 4928.64(C)(3).”* The three
percent provision, however, does not exclude the possibility that a atility will have to iake up

any alternative energy compliance shortfall in a subsequent compliance year. Indeed, the

M R.C. § 4928 64(B)(2).
B R.C. § 4928.64(B)(3) (emphasis added).
#R.C. § 4928.65.

¥ R.C.§ 4928.64(CY(3)-(4). T the case of the three percent calculation, Section 4928.64(C)(3) provides
that a utility “need not compiy with a bencinnark. . to the extent that its reasonably expected cost of that compliance
exceeds its reasonably expected cost of otherwise praducing or aequiring the requusite electricity by three percent or
more.” R.C. §4928.64(C)3) {emphasis added). Thus, ths provision is discretionary in that a uility “need not
comply” with ifs anumal benchmarks once the three percent calculation has been met,

3¢ Entry on Rehearing. Case No. 08-888-EL-ORD, 2009 Ohie PUC LEXIS 429, #35-37 (June 17, 2009).

* Bradley Testimony, p. 45. n. 15 (citing the October 1, 2008 letter from Speaker Jon Husted of the Ohio
House of Representatives fo Alan Schyiber, Chairman of the PUCQO).

* See Stathis Testimony. p. 39; Tr. Vol. I p. 431, See alse Tr, Vol. I, p. 96.
-11-



Commission has reserved the right to impose a “catch-up requirement” for any under-compliance
caused by the three percent provision.*

With respect to force majeure reltef under Section 4928.64(C)(4), the Conunission must
“determine if renewable energy resources arve reasonably available in the marketplace in
sufficient quantities for the utility or company to comply wath the subject minimmumn benchmark

d.”* The Commission also must determine if fhe utiity made a “good

dwing the review perio
faith effort” to meet its compliance obligations for the benchmark in question.*' The
Coumussion may grant force majeure only if it finds that “renewable energy or solar energy
resources are not reasonably available fo pennit the electric distribution utility . . . to comply,
dwring the period of review, with the subject minimum benchmark.”™®

A force majenre determination, however, does not “automatically reduce the obligation
for the electric distribution utility’s or electric services company’s compliance in subsequent
years.” The Conmnission thus may require a utility to make up the benchmark shortfall subject

to the force majeure determination in subsequent compliance years.* In fact, fhie Commission

has typically done so when force majeure relief has been granted.*

% Case No. 08-888-EL-ORD, Opiiion and Order. Apil 15, 2000 at p. 38.
MR .C. § 4928.64(C)(4)b) (emphasis added).

“ I

TRC.§ 4928.64(CHANC)

B Id.

M.

3 Case No. 10-499-EL-ACP, Finding and Order, at p. 4 (Mar. 4, 2010); Case No. 11-2479, Finding and
Order, p. 4 (Mar. 14. 2010); In the Matter of the Application of Oliie Edizon Company, The Cleveland Electric
Difuminating Conpany, and The Toledo Edison Company for Approval of a Force Majeuve Determination for a
Portion of The 2009 Solar Energy Resources Benclhmark Requirement Pursugnt 10 Section 4918.64(CH4) of the
Ohio Revised Code, Case No. 09-1922-EL-ACP, Findine and Order, p. 3 (Mar. 10, 2010) (“Case No. 09-1922-EL-
ACP™),

=12~



Section 4928.64 also requires the Commission to conduct an annual review of each utility
to ensure compliance, and to “identify any under-conpliance or noncomplhiance,” with the
relevant annual benchmarks.®® If an electric distribution utility fails to meet its annual
compliance obligation, then Section 4928.64(C)(2) provides that the Conmuission “shall impose
a renewable energy compliance payment on the ufility” shonld the Commission determine that
“noncompliance” was “avoidable.™’

Chapter 4901:1-40 of the Ohic Admunistrative Code mmplements the requurement of
Sections 4928.64 and 4928.65. The rules provide a methodology for computing a utility’s
“baseline for compliance™ and require each utility, beginning in 2010, to file a plan for
compliance with the benchmarks contained within Section 4928.64.%

The rules also mandate that a utility file an aimual status report with the Conmission
demonstrating compliance with a previous compliance year’s benchimarks.”® In the case of
under-comphiance or noncompliance, the Commission may impose a compliance payment as

specified in the statute.” The rules provide that such payments are not recoverable from

custowers and, finther, do not specifically provide that the payment thereof can be made in lieu

W R.C. § 4928 64(C)1).
*TR.C. § 4928.64(C)(2).
# Rule 4901:1-40-03(B)(1). 0.A.C. The Rule specifically provides:

For electric utilities, the baseline shall be computed as an average of the three preceding
calendar years of the totel annual nuntber of kilowatt-hours of electricity sold under its
standard service offer to any and all refail elecwric customers whose electric load centers
are served by tliat electric utility and are located within the electric ntility's certified
territory. The calculation of the baseline shall be based upon the average, antmal,
kilowatt-hour sales reported in that electric utility’s three most recent forecast reports or
reporting forins.

¥ See Rule 4901:1-40-03(B)(1) and (C), O.A.C.
% See generaily. Rule 4901:1-40-05, 0.A.C.
! See Rule 4901:1-40-08(A)-(D), O.A.C.
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of actual compliance with the relevant benclunark”® As maundated by the statute, the rules
contain provisions for force majeure determinations and the three percent calculation.” Once
again, considerations of cost of compliance only factor into the thiee percent calculation; there 15
110 reference fo cost of compliance in the rules as a basis for a force majeure determination.™
2. The Companies® ESPs required the Companies to procure RECs to
meet the requirements of Section 4928.64 and established Rider AER

to recover the costs that the Companies incurred to meet those
requirements.

i In the Matter of the Application of Ohio Edison Company, The Clevelund Electric
Hhuminating Compary and The Toledo Edison Company Case No. 08-935-EL-S50 for Authority
to Establish a Standard Service Offer Pursuant to R.C. § 4928.143 in the Form of an Flectric
Security Plan, Case No. 08-935-EL-S8G (“Case No. 08-935-EL-SS0"), the Compauies and
various itervenors entered into a stipulation to establish an electric secunty plan (“ESP 17} that
authorized the Companies to recover (heir compliance costs associated with Section 4928.64.”
For the period of January 1, 2009 through May 31, 2011, ESP 1 required that the Conipanies use

an RFP process to meet their renewable energy resource requirements.®® The Companies agreed

32 See Rule 4901:1-40-08(D). O.A.C.
* See generally. Rules 4901:1-40-06 and 4901:1-40-07, O.A.C.

3* Indeed, In the Matter of the Adoption of Rules for Alternative and Renewable Energy Teclmology,
Resources, and Climate Regulations, and Review of Chaplers 4901:3-1, 4901:3-3, 4901:5-3, and 4901 :5-7 of the
Ohio Admimisirative Code, Pursuani to Amiended Substitule Senaie Bill No. 221, Case No. 03-888-EL-ORD, the
Cemmission rejected the arguument that Section 4928.64 allowed for a statatory waiver of benclunarks in the cases
of high comphance costs ihat did not cross the threshold of the three percent caleniation. 2009 Ohio PUC LEXIS
429, %35-37 (fune 17, 2009} (“Case No. 03-888-EL-ORD").

% See fn the Mutter of the Application of Ohio Edison Company, The Cleveland Electric Hluminating
Company, and The Toledo Edison Company for Authority to Establish a Standard Service Offer Pursuant to Section
4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 08-335-EL-880, Stipulation and
Recomunendation, p. 10 (Feb. 19, 2009} {*Case No. (8-935-FL-S80™).

% Stathis Testimony, pp- 19-20.
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that any waiver of the alternative energy resource requirement would be limited to those waivers
identified in Section 4928.64%

On March 25, 2009, the Commission approved the stipulation.™ On May 27. 2009, the
Compussion approved the Companies’ revised tariff. which included the Companies’ alternative
energy rider, Rider AER.” On May 29, 2009, pursuant to the Commission’s May 27, 2009
Fuiding and Order, the Companies filed their revised taniffs, mcluding thenr onginal tariff sheet
for Rider AER, on the docket for ESP 1.%

After the approval of the Stipulation in ESP 1 and throughout the audit period, the
Companies made 27 timely quarterly filings in accordance with their tariffs.®' Each quarterly
filing stated the Rider AER charges per kWh by rate schedule under the term “RATE,"®

Each guarterly Rider AER tanff sheet also contained the following langnage:

PROVISIONS:

The charges set forth in this Rider recover costs imcwred by the
Company associated with securing comphance with the alternative
energy resource requirements in Section 4928.64, Revised Code.
The costs inrtially deferred by the Company and subsequently fully

3 ., p. 2; Case No. 08-935-EL-550, Stipulation and Recommendation, p. 11 (Feb. 19, 2009) (“The
Clompanies agree that for any waiver of the alternative energy resource requireinents shall be limited to those
waivers idenfified in R.C. §4928.64.”).

%8 See Case No. 08-935-EL-850, Second Opinion and Order, p. 23 (Mar. 25, 2009).
% See Case No. 08-935-EL-SS0. Finding and Order, p. 2 (May 27, 2005).

% T Case No. 10-388-EL-SS0, the Commniission approved a similar version of Rider AER for the Tecovery
of REC compliance costs for the peried June 1. 2011 fiwough May 31, 2014. See In the Marter of the Application of
Ohio Edison Company, The Cleveland Electric Misninating Company, and The Toledo Edison Campany for
Authority fo Estoblish a Standard Service Offer Pursuant to Section 4928. 143, Revised Code, in the Form of an
Electric Securifv Plan, Case No. 10-388-EL-SS0, Opinion and Ozder, pp. 9-10 {Aug. 25, 2010) (“Case No. 10-3588-
EL-8S0”).

 See Docket, Case No. 08-935-EL-SS0.

%2 Case No. 08-935-EL-SSO. Chio Edison Company. P.U.C.0. No. 11, Original Sheet 34, 8® Revised Sheet
Page 1 of | (May 29. 2009). The Rider AER tariff sheets for The Toledo Edison Company and The Cleveland
Electric Huminating Company are identical,
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recovered through this Rider will be aff costs associated with
securing compliance with the alternative energy resource
requirements including, but not limited to, all Renewable Energy
Credits costs, any reasonable costs of aduunistering the request for
proposal, and applicable cantying costs.

RIDER UPDATES:

The charges contained in this Rider shall be updated and

reconciled on a quarterly basis. No later than December IV

March I¥, June I and September I* of each year, the company

shall file with the PUCO a request for approval of the rider

charges which, unless otherwise ordered by the PUCO, shall

become effective on a service rendeved basis on January 17,

April 1%, July I' and October I of each vear, beginning

Octeber 1, 20095

The above language states that the quarterly Rider AER tariff sheets are filed on the Case

No. 08-935-EL-SSO docket as “a request for [Commussion] approval,” and “ualess otherwise
ordered by the PUCO” become effective approximately one moenth after filing ®* The charges for
rates collected pursuant to Rider AER are thus subject to Comumission review for approximately
30 days prior to becoming ‘effective’. Subject to the Commission’s review period, the rates in
each of the Companies 27 quarterly Rider AER tariffs became effective 30 days after the
Companies filed them. As a resulf, the Companies have collected amoumts from non-shopping

customers under Rider AER since October 2009, reflecting the Companies® cost of complying

with Section 4928 .64.

© Jd. (emphasis added).

 See also, Case No. 11-5201-EL-RDR, Request for Proposal attached to Eufry. p. 1 (Jan. I8, 2012)
{"Rider AFR, which began in October 2009, 1s adjusted quarterly. The Compatites make filings to the Commission
nio Jater than March 1st. June 1si. September Ist, and December 1st of each year, with the proposed raies becoming
effective one month later. . _unless otherwise ordered by the Commission.”) (emphasis addad).
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3. Through their competitive RFPs, the Companies procured a sufficient
supply of RECs to meet their required in-state renewable energy
benchmarks.

Upon the approval of Rider AER, and in accordance with their tariffs and the stipulation
in Case No. 08-935-EL-S80, the Companies proceeded to issne RFPs, entertain and accept bids.
and enter into binding, confidential contracts for the purchase of RECs with various suppliers to
comply with the provisions of Section 4928.64. For compliance years 2009 and 2010, the
Cowmipanies satisfied their stamtorily-mandated alternative energy compliance benchmarks for
All-State Renewables and In-State All Renewables. The Companies could not physicaily secure
the requisite nuniber of SRECs to meet their solar requirements for 2009 and their in-state solar
requirements for 2010. Because these SRECs were not reasonably available in the marketplace
wn sufficient quantities, the Companies applied for and the Commission granted force majeure
relief for those requiren1euts.65 The Companies were successful through their RFP process m
meeting their benchmarks in all four statutorily-mandated alternative energy compliance
categories for compliance year 2011.%°

As required by Rule 4901:1-40-035 of the Ohio Admmistrative Code, the Companies filed

their alternafive energy compliance reports for compliance years 2009, 2010 and 2011 in April

® Case No. 09-1922-EL-ACP. Finding and Order, p. 4 (Mar. 10, 2010) (“Therefore, we find that there was
an nsufficient quantity of solar energy resources reasonably available in the market and that FirstBnergy has
presented sufficient grouads for the Comumnission to reduce the three electric urilities” aggrepate 2009 SER
benchmark to the level of SRECs acquired through FirstEnergy's 2009 RFP process.”): Case No. 11-2479-EL-ACP,
Finding and Order. pp. 13-14 (Aug. 3. 2011) (granting the Companies’ force majeure application because “the
Compantes have demonstiated a good faith effort to acquire sufficient ip-state SRECs. .. Further, the Conunission
notzs neither the interveners nor $taff has demonstrated that substantial quantities of in-state SRECs were
reasanably available in the market™).

% Case No. 12-1246-EL-ACP, Finding and Order, p. 3 (Oct. 10. 2012).
-17-



of the vear following the compliance petiod.”’ In each of the Compaies’ status reports, the
Companies explained their efforts to meet their annual renewable energy portfolio standard
benchmarks ® The Companies also explained their need to seek force majeure for SRECs and
Ohio SRECs for the 2009 compliance year and for Ohio SRECs for the 2010 compliance years.*
The Compames explained that they were unable to procure sufficient supply to meet their
benchmark for these products.”

The Comuuission reviewed, and subsequently approved. the Companies” annual, timely-
filed altemative energy portfolio status reports for comphiance years 2009, 2010 and 201 1.
Specifically, the Commission found that:

. The Companies were in compliance with their 2009 overall renewable

energy resources benchmark and adjusted overall Solar Energy Resources
(“SER”) benchmark;

% Case No. 10-499-EL-ACP {Companies’ Annual Status Report and 2009 Compliance Review dated April
15, 2010}, Case No. 11-2479-EL-ACP (Companies’ Annual Status Report and 2010 Compliance Review dated
April 15, 2011); Case No. 12-1246-EL.-ACP (Companies’ Annual Status Report and 2011 Compliance Review
dated April 15, 2012). This report must inclode an analysis of “all activities undertaken in the previous calendar
vear fo demonsirate how the applicable alternative energy pertfolio benclumarks and planning requirements have or
will be met.” This rule also requires Staff to conduct annwal compliance reviews with regard to the benchmarks
ynder the alternative energy portiolio siandard.

® See Case No. 10-499-EL-ACP, Finding and Order, p. 2 (Mar. 14, 2012) ; Case No. 11-2479-EL-ACD,
Finding and Grder. p. 2 {Aug. 15, 2012); Case No. 12-1246-EL-ACP. Finding and Order, pp. 2-3 (Oct. 10, 2012).

 See Case No. 10-499-EL-ACP, Finding and Order at p. 2; Case No. 11-2479-EL-ACP, Finding and
Order, at p. 3: Case No. 12-1246-EL-ACP. Finding and Order, at pp. 2-3.

" Sae Case No. 10-499-EL-ACP, Finding and Order at p, 2; Case No. 11-2479-EL-ACP, Finding and
Onder, at p. 3: Case No. 12-1246-EL-ACP. Finding and Order, at pp. 2-3.

" Case No. 10-499-EL-ACP. Finding and Order, atp. 4 (~[Tjhe Commission finds that FirstEnergy is in
¢ompliance with its 2009 overall repewable energy resources benchmark and adjusted overall SER benclunark.™):
Case No. 11-2479-EL-ACP, Finding and Qzder, at pp. 3-4 (*[T]he Copunission finds that FirstEnergy is in
compliance with its 2010 overall renewable enerpy resources benchmark, in-state renewable energy resources
penchmark, overall SER benchmark, and adjusted in-state SER benclunark, including ifs shortfall of solar RECs
carried over from 2009.7): Case MNo. 12-1246-EL-ACP. Finding and Order. at p. 3.

2 Case No. 10-299-EL-ACP, Finding and Order, at p, 4.
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. The Compantes were in compliance with their 2010 renewable energy
resources benchmark, in-state renewable energy resources benchmark,
overall SER benchmark, and adjusted in-state SER benchmark, including
their shortfall of solar RECs carried over from 2009:” and

. The Companies were in compliance with their 2011 overall renewable
energy resources benchmark, mi-state renewable energy resources
benchmark, overall SER benclimark, and in-state SER benchmark,
including its shortfall for solar RECs canied over from 2010.7

Thus, there 1s no dispute that the Companies met their compliance obligations for 2009,
2010 and 2011. Indeed, Staff witness Dr. Estomumn and OCC witness Gonzalez both festified that
the Compames comnphied with their obligations to purchase In-State All Renewables for 2009,
2010 and 2011.7

Accordingly, during 2009, 2010, and 2011, the Companies had a duty to comply with
their renewable energy benclunarks for In-State All Repewables. The Companies complied with
that duty by procuring RECs through four competitive solicitations. Importantly, the
Commission found that the Companties met thelr requirements to procure In-State All
Renewables for the 2009, 2010, and 2011 compliance years. The Companies thus were required

to comply (and did comply) with Ohio law by purchasing In-State All Renewables.

B. Under Ohio Law, The Companies Could Not Obtain Relief Based Upon
Force Majeure.

The Commission niay excuse a utility’s inability to comply with a particular annual
benchmark through a detemunation of force majeure. Specifically, Section 4928.64{C)4)(a)

provides:

 Case No. 11-2479-EL-ACP. Finding and Order, at p. 4.

™ I, atp. 3.

" Tr. Vol. 1, pp. 137-138 (Dr. Estonuin); Tr. Vol. I, pp. 590-91 (Mr. Gonzalez).
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An electric distribution utility or electric services company may
request the conumnission to make a force majeure determination
pursuant to this division regarding all or past of the utility’s or
company’s comnphance with any minimmm benchmark under
division{BX2) of this section during the period of review occurring
pursuant to drviston {C)(2) of this section.”®

The standard under which the Commission reviews these requests is also stautory:

Within ninety days after the filing of a request by an electne
distribution utility or electric services company vnder division
{C)(4)a) of this section, the commission shall determine if
renewable energy resources are reasonably available in the
marketplace in sufficient guantities for the vtility or company to
comply with subject minimum benclimark during the review
period. fn making this determination, the commission shall
consider whether the electric utility or electric services coniparny
has made a good effort to acquire sufficient renewable energy or,
as applicable, solar energy resources to so comply, including, but
not limited to, by banking or seeking renewable energy resource
credits or by seeking the resources through long term contracis.
Additionallv, the commission shall consider the availability of
renewable energy or solar energy resources in 1his state and other
Jurisdictions in the PJM interconnection regional fransmission
organization or its successor and the Midwest system operator or
its successor.”’

Exeter suggested that the Companies had the alternative to reject the bids for In-State All
Renewables and seek force majenre relief on the basis that the prices of RECs were too high.™
This suggestion, however, is at odds with the evidence and law. There are two reasons why.

First, the RECs were reasonably available, thus precluding force majeure relief. There is
no dispute that a sufficient quantity of In-State All Renewables was available m the market.

Indeed, OCC witness Genzalez testified that, during RFPs 1, 2 and 3, the supply of In-State All

¥ OR.C. § 4928.64(CH4)a).
TOR.C. § 4928.64(CH4)Db) (emnphasis added).
*® Commission Ordered Ex. 24, p. 32.
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Renewable RECs af least equaled demiand.™ Further. these RECs were reasonably available
given that they were procured through a process that was undisputedly competitive, unbiased and
inplemented by an independent evaluator who is well regarded as an expert in such
procurements.so

Second, the suggestion that force majeure relief could be available if prices were too lugh
has no support m the language of the statute. For force majeure relief to be appropriate, Section
4928 .64{C)4) requires that RECs not be reasonably available. The word “available” ineans
accessible or obtainable: i.e., RECs could be obtamned. The word “reasonably” denotes the ease
by which the RECs could be obtamned. Thus, the statute does not require that a utility use any
concetvable means to obtain RECs: it only requires that a company use reasonable efforts. It is
for this reason that the statute requires the Commission to consider “whether the electric utihity
or electric services company made a good faith effort” to acquire the RECs claimed not to be
avatlable.

Contrary to the suggestion by Dr. Estomin, the phrase “reasonably available” does not
refer to the price of the RECs. Neither Section 4928.64(C)4) nor the rules promulgated
thereunder use the word “price” or even “cost.” The force majeure relief allowed under the
statute only relates to a company’s inability to obtain RECs with reasonable “good faith” efforts.

In fact, the Comimssion has previously rejected the argument that a ytility can seek a
waiver of its compliance obligations based on prices that are high but not above the thyee percent
mechanism under Section 4928.64(C)3). In, In the Muatter of the Adoption of Rules for

Alternative and Renewable Energy Technology, Resources, and Climate Regulations, and

™ Tr. Vol. ITL, p. 583.
5 Fr. Vol I1, p. 405; Stathis Testimony, pp. 2-3.
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Review of Chapters 4901:5-1, 4901:3-3, 4901:5-5, and 4901:5-7 of the Ohio Administrative
Code, Pursuant to Amended Substitute Senare Bill No. 221, Case No. 08-888-EL-ORD. the
Commnussion solicited comments and proposed rule modifications from all interested parties
regarding Rule 4901:1-40, O.A.C. (“Alteruative Energy Portfolio Standard™). During those
proceedings, one electric vtility. Dayton Power & Light (“DP&L™), argued (as the Exeter Report
suggested in this case) that electric utilities should be able to seek a waiver of compliance if REC
prices are high but are still within the three percent cost calculation® Specifically, DP&L
contended:

Because the renewable energy requirements in 2009 and for the
first few years are a relatively small percentage of the total XWh
that will be generated or purchased by a utility, this appears to
mean that the utility has no “statutory out” if faced with renewable
energy oifered only at exorbitant prices. The regulations should
provide a more clear [sic] mechanism to penmit a utility to seek a
wativer of the requirernent when prices are too high, even if the
three percent of fotal generation costs has not yet been breached

The Conunission 1ejected DP&L’s argument that Section 4928.64 provides for a watver
based on high prices that fall under the three percent cost calculation:

The statute contains two provisions by which an electric utility or
electsic service company may be excused from meeting a required
benchmark, that being force majetire or reaching a cost cap. There
1s nno additional statutory direction concerning the scenario
proposed by DP&L ¥

B I the Matier of the Adoption of Rules for Alternative and Renewable Enerey Technology, Resources,
and Climate Regulations, and Review of Chapters 4901:3-1, 4901:5-3, 4901:3-3, and 4901:5-7 of the Ghio
Adnunistrative Code, Pursuznt to Amended Substitute Senate Bill No. 221, Case No. 08-888-EL-ORD, DP&L App.
for Rehearng. p. 31 (May 15, 2009} (*Case No. 08-388-EL-QRD™), ,

214
* Case No. 08-888-EL-ORD, 2009 Ohio PUC LEXIS 429. Eutry on Reheasing, *35-37 (June 17. 2009).
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Thus. the Commission held that “Jujnless a cost cap 1s triggered or an event of force majeure can
be proven, the Comunission would expect the benclunarks to be realized ™3

The testimony of Staff witness Dr. Estomin, moreover, shows that a decision to seek a
force majeure apphcation when RECs were reasonably available would hiave been an imprudent
decision. Dr. Estouun testified that. for a company to decide to seek force majeure, it wonld be
prudent for the company to be confident in 1ts position that force majeure relief would be
granted® He further testified that, in a force majeure proceeding, the Commission would look
to defermine what the Companies did to find available RECs.* He agreed that one way the
Cotnpames could make thewr case for force majeure relief would be to do a competitive
solicitation to show that RECs in a particular category were not reasonably available.*”
Dr. Estomun acknowledged that there were appropriately certified Iu-State All Renewable RECs
that could be purchased and used to comply with the Companies’ obligations durmg RFPs 1, 2,
and 3.8 Under this analysis, a decision to seek force majeure would have been imprudent
because the Compamnies could not demonstrate a need for force majeure.

In sum. the Companies had no statutory basis to seek a force mnajenre determination for
their In-State All Renewable requirements. The Companies thus were under a duty, and met that
duty, to procure RECs to comply with their 2009, 2010, and 2011 benchmarks. Accordingly,

Exeter’s suggestton that the Compauies should have rejected bids and filed force majeure based

7]
8 Fr. Vol L p. 97.
1., p. 95.
¥ Id.. pp. 95-96.
®1d,p. 138.
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on the price of In-State All Renewable RECs is mconsistent with the law, Comumission precedent
and prudent business deciston-making.

C. The Companies’ Costs Of Compliance Wounld Not Be A Basis To Excuse The
Companies’ Procurement Obligation.

Section 4928.64 allows a utility, at its option, to seek relief based on the company’s cost
of comphiance. Section 4928.64(C)(3) provides:
An electric distribunion utility or an electric services company need
not comply with a benchmark under division (B)(1) or (2) of this
section to the extent that ifs reasonably expected cost of that
compliance exceeds its reasonably expected cost of otherwise
praducing or acquiring the requisite electricity by three percent or
niore.
This 1s the only provision in Section 4928.64 that references the cost of procuring renewable
energy resources as a basis for noncompliance with an ammual benchmark.
Reliet was imavailable to the Companies under the three percent provision. The
unrefuted evidence in this case shows that the Conpanies’ procurement of RECs did not exceed
the three percent calculation set forth under Section 4928.64(C)(3). As OCC witness Gonzalez

»# Similarly,

testified, “FirstEnergy did not meet or exceed the 3% provision of Ohio law.
Company witness Mikkelsen testified that the Companies did not exceed the three percent cost
calcnlation during 2009 through 2011."" Ms. Mikkelsen further testified that the results of the
Companies® three percent cost caleulations are accurately set forth in the Goldenberg Report

Therefore, the Companies could not mvoke any process under Commission rules rejated to this

provision.

¥ R.C. § 4928.64(CY(3 ) emphasis added).

 Gonzalez Testimony, p. 32,

' Tr. Vol. 1, p. 523.

%2 Id. (citing Commission Ordered Ex. 1 at p. 30).
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D. The Law Does Not Allew The Companies To Pay A Compliance Payment In
Lieu of Actual Compliance.

Exeter also supgested that the Companies not comply with their statutory mandates and
suggested that “[o]ne of the options available fo the Companies was payment of the ACP in heun
of the procurement of RECs.™ Exeter’s suggestion is squarely at odds with the plain language
of Section 4928.64.

Section 4928.64 does not provide a utility with any option to make an “alternative
compliance payment” in lieu of complying with the required benchmarks. And there is no
dispute that an “alternative compliance payment™ does not appear in Section 4929.64.> Indeed,
Company witness Bradley explained that the absence of an alternative compliance paynient
niakes Ohio law different than fhie Renewable Portfolio Standards (“RPS”) in other states. He
testified that “the Oluo {statute and regulations] differed from many state RPS laws in that they
did not provide an alternative compliance, 1.e., a payment which may be made in lieu of
Procurng RECs.”®

The langnage of Section 4928.64 also demonstrates thiat the “compliance payment”
referenced in subsection (C)(2) 1s not the same as an alternative compliance payment. Itisa
penalty. Unlike an alternative compliance payment, this payment cannot be used in lieu of
complying with the statutory benclunarks.*® The statute makes no mention of relieving any

company of its procurement obligation if a compliance payment is made. This contrasts with

% Comnission Ordered Ex. 24 p. 31.

¥4 For example, at the hearing. Staff witness Dr. Estomin testified fhat Section 4928.64 does not contain ihe
term “alternative compliance payment” or the abbreviation “ACP.™ Tr, Vol. L p. 82,

% Bradley Testimony, p- 45. Indeed. in its report, Exeter noted, *Ohio’s AEPS legislation does not permit
¢he Ohio utilities to recover the costs associated with Alternative Compliance Payments.” Commission Ordered
Ex. 2A atp. 38.

% R.C. § 4928.64(C)(5).
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language 1 other states” RPS where the ability fo be relieved of the procirement obligation upon
paying an ACP is expressly stated®” In addition, it is not recoverable from customers®® Further,
a utility caunot simply volunteer fo make such a payment. The compliance payment is assessed
agamst the utihity only after the Commiission has held a hearing and made a determunation that a
cowpany has failed to comply with its procurement obligations—a fact that does not exist m fhns
case. Thus, the compliance payment 1s a penalty provision that is assessed after the Comnussion
makes a finding that a utility failed to comply with the statutory benchimarks.™

Exeter’s suggestion that the Companmes should have made the “compliance payment™
provided for under Section 4928.64 should be rejected for another reason -- it would have
required the Companies to turu their backs on reasonably available RECs and wait for the
Comnission to find that the Companies failed to comply with the law. Yet, at the hearing, Dr.
Estormu confirmed that “a company that’s not in comphauce just can’t write out a check and
attach it to its compliance report.”’® Accordingly, Exeter's suggestion {hat the Companies
should have simply not complied with their renewable energy duties was not an option that the

Companies considered or that this Conunission should consider being a reasonable one.

7 See o.g., N.J. ADMIN. CODE § 14:8-2.10 (“A supplier/provider may choose to comply with RPS
requirements by submuitting one or niore altemative compliance payments (ACPs) or solar altemative compliance
payments (SACPs). . ) Mass. GEN. Laws clr. 25A. § 11F(f) (2012) {"“The department shall establisl: and maintain
regulations allowing for a retail supplier to discharge its obligations under this section by making an alternative
compliance paynient in an amount established by the department for Class T and Class II renewable energy
generating sources.”); DEL. CODE ANN. tit. 26. § 358(d) (“In lieu of standard means of compliance with this statute,
any retail electricity supplier may pay into the Fund an alternative compliance payment of $25 for each megawati-
howr deficiency between the credits available and used by a retail electricity supplier in a given compliance vear and
the credits necessary for such retail electricity supplier to mieet years renewable energy portfolio standard.™).

S R.C. § 4928.64(CH2)c).
#R.C. § 4928.64(C)2).
Ty, Vol. I, p. 85.
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IV. THE COMPANIES MADE PRUDENT AND REASONABLE DECISIONS IN
PURCHASING RECs TO MEET THEIR STATUTORY BENCHMARKS.

When evaluating the prudence of a utility’s management decisions, the Commission
adopts a presumption that the utility’s decisions are prudent.'” In addition, the Commission
considers the reasonableness of the utility’s decisions under the circumstances at the fime;

hindsight should not be used as part of its evaluation.'®

The presumption of prudence m utility
decision-making is particularly “important % 1t “shift[s] the burden of producing evidence to
the opposing party” even though the “burden of persuasion” or “burden of proof” may ultimately
remain on the utility.'® Indeed, in light of the presumption of prudence, “parties challenging the
reasonableness of . . _ costs have an obligation to go forward with some concrete evidence
supporting their position before th{e] burden [of proof] is triggered.”'®

The Companies’ purchases of In-State All Renewables thus are presumed fo be prudent.

The Companies’ purchases also must be evaluated based on the market conditions existing at the

WL 1 the Matter of the Regnlation of the Purchased Gas Adjustment Clause Contained within the Rate
Schednles of Syracuse Home Utilities Company, Inc. and Related Matters, Case No. 86-12-GA-GCR, 1986 Olio
PUC LEXIS 1. #21-23 (Dec. 30. 1936) (finding in the context of an audit of a gas company’s procurement policies
pursuant to Section 4905302 that Staff failed to come forward with sufficient evidence to rebut tlie presumption of
prudence},

W g at*21.

Y3 Syraense. Case No. 86-12-GA-GCR, 1986 Chio PUC LEXIS 1, ¥21-22. The presumption of prudence
regarding utility manapement decisions is a venerable ane. See, 2.g., West Ohio Gas Co. v. Pub, Util. Comm. Of
Ohdo. 254 U 8. 63, 72 (1935) (“Good faith is to be presumed on the part of the managers of a business.... In the
absence of a showing of inefficiency or inprovidence, a court will not substitute iis judgnent for theirs as to the
measure of a prudent outlay. ™).

W4 Syracnse, 1986 Ohio PUC LEXIS 1 at ¥21-22.

5 In the Matter of the Investigation into the Perry Nuclear Power Station, 85-521-EL-COI, 1988 Ohio
PUC LEXIS 1269, *¥21 {Jan. 12, 1988).
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tizne that were reasonably known by the Conipanies. An ex posf facto review of the outcome of
the Companies’ decisions to make those purchases is thus mappropriate '

As demnonstrated below, the Companies’ purchases of In-State All Reunewables to comply
with their statutory renewable energy benchmarks for the 2009, 2010, and 2011 compliauce
years were prudent. The evidence shows that the Companies acted prudently in procuring RECs
through a solicitation process that was cowpetitive and transparent. The evidence also shows
that given the information available to the Compautes at the time, the Companies acted prudently
by purchasing In-State All Renewables at prices that then reflected the market. In contrast, there
is no evidence that shows that the Compames acted unreasonably by purchasing RECs to comply
with the renewable energy obligations. Accordingly, Exeter and certain intervenors’ arguments
to the contrary ate unsupporied and must be rejected. As a result, the Conmmssion should find
that the Companies acted prudently in purchasing In-State All Renewables to comply with

Section 4928.64.

A The Companies’ Procurement Process Was Developed And Implemented In
A Competitive, Transparent And Reasonable Manner.

Once ESP 1 was approved 1 March 2009, the Compames took several actions to develop
and implement a competitive and fransparent RFP process to enable the Companies to meet their
renewable energy obligations under Section 4928.64. These actions included: (1) adoptng a

laddering strategy for the procurement of RECs; (2) hiring Navigant Consultants, Inc. to develop

Y% I the Matter of the Application of The East Ohio Gas Company d/b/a Dominien East Olio for Approval
of a Gas Price Hedging Pilot Progran:. Case No. 01-1674-GA-UNC. 2001 Ohio PUC LEXIS 357, *4-5 (Aug. 2,
2001); In e Marter of the Regulation of the Purchased Gas Adjustment Clause Contained Within the Rate
Schedules of The Cincinnaii Gas & Electric Company and Related Matters, Case No. 01-218-GA-GCR., 2001 Chic
PUC Lexis 590, ¥4 {Aug. 30. 2001).
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an eftective RFP process; and (3) implementing, through Navigant, the RFPs in a manner that
was open, inclusive, competitive and attractive to potential suppliers.'®’
1. The Companies adopted a laddering strategy for the procurement of

RECs needed to meef the renewable energy benchmarks required by
Section 4928.64.

Before the Companies’ first RFP, the Companies’ Regulated Comumiodity Sourcing Group
(“RCE™) reviewed the Compantes’ renewable energy benchmarks required by Section 4928 .64
and planned fhat the Companies would hold multiple RFPs to meet those benchmarks.'® During
its first RFP in 2009, RCS planned to purchase 100% of the Companies’ 2009 compliance
obligations and some percentages of their 2010 and 2011 compliance obligations.'® RCS
planged to hold a second RFP in 2010 in which the Companies would purchase the remaining
percentages needed for their 2010 compliance obligations and some additional percentage of
RECs to meet thetr 2011 comphance obligations. RCS also planned to hold a third RFP m 2011
to seek residual percentages, per product, that were needed to meet the Companies’ 2011
compliance obligations.

The Companies’ strategy to ladder RFPs over a course of years is a well-recognized
strategy used in the electric industry for the procurement of RECs. Staff witness Dr. Estomin
testified that “laddering is a well-recopnized procurement strategy 1o hedge against incertainty in

»110

the marketplace, Company witness Stathis similarly testified that “[tJhis laddering strategy 1s

113

pointed to in many of our other procusements and the risk policy. He explained that “you

17 Stathis Testimony, p. 14: Commission Ordered Ex. 2A. at p. ii.
1% Starhis Testimony, p. 21

" 1d.

YO Tr. Vol. I, p. 107.

" Te ol I0, p. 320
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waut to add time, diversity . . . the whole point of laddering [1s] to take the guesswork out, the

=112

speculation ouf, and buy over time. Company witness Bradley also testified, “[Navigant] felt

[that laddering] was a prudent course of action '

Moreover, in contexts where future price uncertainty perneates a market, the
Comunission has found the practice of laddering to be appropriate: “The Comnussion agrees
with the Companies and Staff that the Iaddering of products in order to smooth out generation
prices, mitigating the risk of price volatility, will benefit ratepayers and the public
mterest. ...[T]he Commission believes that future price uncertainty makes laddering of products

in order to mitigate volatility an even greater benefit for ratepayers.” '

H2 5 pp. 399-400.
13 Tr, Vol 1, p. 248.

Y4 1 tlhe Matter of Ohio Edison Company, The Cleveland Electric liluminating Company, and The Toledo
Edison Company for Authority fo Provide for a Standaird Service Offer Pursnant to Section 4928.143, Revised Code,
in the Formr of an Eleciric Security Plan, Case No. 12-1230-EL-550, Opinion and Ovder, p. 32 (July 18, 2012}
(“Case No. 12-1230-EL-550"),
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2. Navigant developed an effective procurement process.
In May 2009, the Companies hired Navigaut to serve as the “Independent Evaluator” and

115 . .
Navigant’s expertise

oversee the developent and inplementatton of the Companies” RFPs,
and independence was unquestioned.!'® As the Independent Evaluator, Navigant’s objective was
to ensure that all of the Companies’ procurements were conducted i a fair, consistent and
unbiased manner that was consistent with Oliio law and the rules established for each RFP*
As part of ifs role as Independent Evaluator, Navigant determined whether RECs were

1% Company witness Bradley, who served as independent

reasonably available 1 the market.
manager of the RFPs, explained, “[w]e did that by designing and imiplementing issuing,
soliciting, evaluating a very open, flexible RFP . l. . in addition to that, we developed the
distribution list with a treniendous amount of market outreach to encourage as many bidders as
possible ™" If Navigant determined that RECs were not reasonably available (as was the case
for In-State SEECs), then Navigant provided support for the Companies’ force majeure
applicaﬁon.lm

Dwring May and June 2009, Navigant worked with the Companies to develop a sertes of

competitive RFPs to meet the Compames’ renewable energy benchmarks required by Section

' Stathis Testimony. p. 14.

116 17 addition, there is no question that Navigant acted independently to fulfill its role. For example, OCC
witness Gonzalez testified that

. Tr. Vol. IIL, p. 624 (Contfidential). Staff wimess Dr. Estomin,
who was one of the principal drafters of the Exeter Report, testified that he did not find any evidence to the contrary.
Tz. Vol. 1, p. 79. Dr. Estornan further testified that Navigant used adequate meclianisms to solicit interest in the
RFPs and that the process did not favor or disadvantage any particular bidder. ., pp. 78-79.

"7 Bradley Testimony, p. 4.
Y8 Tr. Vol. I, pp. 250-251,
9 pd . 251,
120 fd
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4928.64 for the 2009 through 2011 compliance years. To begin this process, Navigant reviewed
Section 4928.64 and the draft regulations related to Ohio’s renewable energy requirements.
Next, Navigant met with the Companies to discuss Ohio’s renewable energy requirements and
the status of the Companies’ compliance witl: respect to the mandated four procurement
products: (a} All-State Solar; (b} In-State Solar; {c) All-State All Renewable; and (d) In-State
All Renewable.'? The Companies and Navigant also discussed the process for implementing the
RFPs, including website design, bidder presentation material, webinar logistics, and the time
reasonably needed to complete Phase I {pre-bidder qualification) and the Phase 11 (bid proposal
evaluation) components of the first RFP.

The Companies requested that Navigant design a two-phase evaluation and RFP selection
process, which was a standard procurement design in the industiy.'? A two-phase RFP
evaluation and selection process requires bidders to accept the terms and conditions of the
standard agreement as a prerequisite for being qualified as a bidder in the RFP. Company
witness Bradley explained the benefits of this type of RFP to include allowing straightforward
comparison of bidders based on price and quantity bid, providing vaiform terms and conditions
and setting the expectation that by requiring bidders to agree to a non-negotiation agreement as a
prerequisite for qualifying for the RFP, that the process would solicit the best price a bidder is

willing to bid.'* In addition, the RFPs were designed so that the qualified bidders did not know

2F Stathis Testimony. p. 16.

22 Byadley Testimony. p. 15.
Y314 pp. 15-16.
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how many other potential bidders they were bidding against. 2% The number of bidders thus did
not affect whether the outcome would be competitive.'?

In 2009, Navigant and representatives of the Companies met with Staff to discuss the

strategic approach to the RFPs and the Companies’ plans to meet their compliance obligations 1

Staff was thus aware of the design of the Companies’ RFP process and liow the Companies
planned to ran their RFPs during the Companies’ first RFP.*Y

3. Navigant implemented the Companies’ RFPs in a manner that made
the RFPs open, inclusive, competitive and attractive to potential
suppliers.

As planned. Navigant used a two-phased process to implement each RFP.'® Before the

first phase, to maximize participation, Navigant researched potential suppliers to develop a

129

distribution list to build awareness of and anncunce each of the RFPs.™ Navigant also

conducted informational sessions {(7.¢., webinars) and facilitated the Frequently Asked Questions

Y Te Vol 10, p. 347.

251

126 gtathis Testimony, p. 43.
127 Ty, Vol. 1. pp. 98-99.

12 Stathis Testimony. p. 22. Specifically, there were nine steps: (1) website design and layout:
{(2) developing bid rules, comnmnication protocol and application formes; (3) conducting marking research to
identify available and potential supply and developing distribution list of potential suppliers: (4) finalizing the
procurement cafendar and announcing the RFP; (5) administering the FAQ process, which aflowed potential
suppliers and the public to ask questions regarding the RFP; (6) holdiig a webinar fo present an overview of the
R¥P process to bidders and the public: (7) administer the Phase I evaluation to determine whetlier potential bidders
were qualified to submit a bid; (8) adninister the Phase II ranking of bid proposals by sorting bid proposals by
product category and ranking within each category. each bid propesal by price: and (9) recommending of Phase IT
bid proposals to the Companies for selection. Bradley Testimony, pp. 8-13.

1 14 _p. 21. Navigant updated this list for each RFP. Jd.
233



(“FAQs”) placed on the RFP website before eac£ of the RFPs."® For each RTP, mnuerous
entities and individuals submitted many FAQs and attended the Webinar.***

In Phase I of each RFP, Navigant collected financial and credit information from
praspective bidders and provided tlus to the Risk Departinent of FirstEnergy Service Companty
to determine whether these bidders met the credit and financial standards in the bidding rules.'*
Bidders meeting the credit and financial standards were qualified to offer a bid for any of the
auction products in the RFP.'** For each RFP, financial and credit information was submitted
and reviewed from multiple entities and multiple entities were qualified fo submit a bid i
Phase IL'™*

In Phase I of each RFP, Navigant collected and analyzed the bids offered by qualified
bidders.'* To do this, Navigant sorted the bids by product category and ranked the bids within

136

each: category by price.™ Navigaut also noted the quantity of RECs that the Companies sought

for each product ¥’ Based on this information, Navigant made recommendations to the
Companies, including specific recommendations regarding In-State All Renewables. If fewer
RECs were bid than were sought in a category, then Navigant recommended that the Companies

138

select all of the bids in that category.”™ Navigant then provided its recommendations to the

Y rd . po 11,

Bl 4. p. 28, 32,40, 43; Tr, Vol L p. 242,
2 gtathis Testimony, p. 22.

138 g

* Bradley Testimoty. pp. 28, 33, 40, 43.
B Stathis Testimony, p. 22.

13 Bradley Testimony, p. 13.

o

£38 er.
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% The Companies largely followed the purchase recommendations made by

Companies.
Navigant '*" In no case did the Companies ever purchase more or higher-priced RECs than
recommended by Navigant.'*!

There is no dispute that the Companies” RFP process was open, competitive and
attractive to suppliers.'” Exeter found that the Companies’ RFPs were open and competitive
and designed to attract suppliers in the industry." Staff witness Dr. Estomin also testified that
the Companies’ RFPs were designed to be competitive.'** He agreed that the RFPs were based
ont an open, transparent and clear process.'* He also testified that “adequate mechanisms [were]
used by Navigant fo solicit or attempt to solicit interest in the RFPs.”™° He further testified that
the process did not favor or disfavor any bidder.'*’ OCC witness Gonzalez similarly testified
that the RFP process that the Companies used was competitive, transparent, offered a clear

product and generally designed to obtain a competitive ontcome.'®

¥ Stathis Testimony. p. 22.
M0 ., pp. 2.26.29, 36, 37.
141 Id

2 Se¢ e.g., Tr. Vol. L p. 79 (Dr. Estomin testified that the Companies® RFPs were competitive): Tr.
Vol. III p. 567 (Mr. Gonzalez testified that the Comnpanies” RFPs were competitive).

"3 Cormmission Ordered Ex. 2A, at p. ii.
™ Vol Lp. 79

S p. 78,

W pd,

W I, pp. 78-79.

% Tr. Vol. I, pp. 562-566.



B. Given the Nascent Market, The Lack Of Market Information Available To
The Companies At The Time, And Uncertainty Regarding Future Supply
And Prices, The Companies” Decisions To Purchase In-State All Renewables
Were Reasonable and Prudent Under The Circumstances.

As aresult of RFPs 1, 2, 3 and 6, the Companies competitively procured a sufficient
supply of In-State All Renewables to meet their required benchmarks under Section 4928.64 for
2009-2011."% Under the circumstances that existed at the time, the Companies” decisions fo
purchase these RECs were reasonable and prudent.

1. The Companies were required to purchase In-State All Renewables

during a time when Ohio’s alternative energy Iaw was in its infancy
and the market was nascent and highly constrained.

Inn 2009, Oh:o’s alternative epergy law was in its infancy and the market for In-State All
Renewables was nascent and highly constrained. The General Assembly enacted Section
4928 64 and Section 4928.65 in 2008 and those statutes did not go into effect unfil July 31, 2008.
Nevertheless, the Companies were required to meet renewable energy benchmarks begiming in
2009. Indeed, the Commission’s rules related to the procurement obligations under these statutes
did not go into effect until the end of 2009."° Moreover, the Conmmission’s process for
certifying potential suppliers of RECs, which was a critical part of developing the market (since
a supplier could not deliver RECs to a utility unless it was PUCO-certified, was vot finalized
until August 31, 2009.'*

Navigant’s and the Companies” market research indicated that the market in 2009 for In-

State All Renewable RECs was nascent and supply was highly constrained.'” For example,

%% Stathis Testimony, pp. 2, 33.
50 Bradley Testimony, pp. 4-5.
Blid, p. 22,

32 14 . pp. 23. 34: Stathis Testimony, p. 23.
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wformation from bickers indicated that the market for ln-State All Renewables was “extremely
thin and still developing,™'*?

At the time of RFP 1, Navigant’s research showed that only a small number of generating
facilities appeared to qualify as renewable facilities that were capable of producing all renewable
RECs.™™ In addition, other utilities had conducted RFPs prior to the Companies’ RFP 1 thus
potentially diminishing further the supply of In-State All Renewables .*** Navigant advised the
Companies [

Like Navigant, Exeter also found that the market for In-State All Renewables was
nascent durmg 2009 and 201 0.7 Indeed, at the hearing, Dr. Estomin also testified that the
market for In-State All Renewable RECs was nascent and constrained during 2009 and 2010,
OCC witness Gonzalez agreed with this conclusion as well.'*

2. During RFPs i, 2, and 3, no market price information was available to
the Companies and as a result substantial uncertainty existed
regarding the amount of supply and prices for In-State All
Renewables.

During RFPs 1, 2 aud 3. no market price information on In-State All Renewables was

available to the Companies.'® Company witness Bradley testified that during the first three

133 Stathis Testimony. p. 23.

Y Bradiey Testimony, p. 22. These suppliers consigned of 7 MW of wind generating capacity; 1 MW of
hydroelectric generating capacity; and 37 MW of biomass/landfill gas penerating capacity, 4.

3 1d . p. 27,
% OCC Ex. 9 {Oct. 18, 2009 Navigant Memorandum at p. 1) (Confidential).
%7 Commission Ordered Ex. 2A, . 29,
"% Tr, Vol L, pp. 79-80.
Y Tr. Vol. 111, p. 603; see also Tr. Vol TIL pp. 561-562.
'% Bradley Testiunony. p. 53.
37



RFPs, no Ohio market pricing information was available that could be nsed to evaluate the
pricing level of bids for In-State All Repewables ®! Company witness Stathis also testified that
no market pricing information regarding In-State All Renewables was available during this time
period."™ He explained that, as a result, the Companies lacked sufficient information to create a
maximum or limif price for In-State All Renewables.®* Exeter similarly found, “[a]t the time [of]
the solicitations . . . reliable, transparent information on niarket prices, future renewable energy
projects that may have resulted in future RECs trading at lower prices, or other information that
may have directly influenced the Companies’ decision to purchase the high-priced RECs was
generally not available.”'®

The evidence also shows that, during RFPs 1, 2 aud 3, Navigant and the Companies did
not have sufficient information to forecast future prices for In-State All Renewables. Company
witness Bradley testified, *At the time that the decision that Navigant was making with respect to
RECs recommended to the FEOUs for purchase, we had limited reasonable availability of
information that we could rely upon to forecast going forward to deternune whether the prices of

"8 For exanple, there was substantial uncertainty regarding the

RECs would go up or down.
amounnt of supply of In-State All Renewables that would be available in 201¢ and 2011 to satisfy

the Companies’ renewable energy benclunarks.'® Exeter expressly found that there was

1133 id.
2 gtathis Testinony, pp. 39-40.

in3 Id.

¥ Commniission Ordered ExX. 2A. p. 29.
B Tr. Vol L p. 151

1% Indeed. this uncertainty was not surprising given the financial crisis at the time. At the hearing, Staff
witness Dr. Estosndn testified that finding financing for renewable energy was relatively difficult during this tine
period. Jd, p. 108,
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“significanf uncertainty associated” with assessing the potential availability of the future supply
of In-State All Renewables.’®’ Exeter also found that “the amount of available {or potentially
available) RECs and SRECs . . . would not be available in any meaningful way.”'® Staff
witness Dr. Estomin similarly testified that “the amount of RECs that might be potentially
available also was unreliable.”’® Thus, Exeter recognized that during RFPs 1, 2 and 3 there was
“significant uncertamty” regarding the level of future prices for In-State All Renewables.!™ This
uncertainty lasted through RFP 3. Staff witness Dr. Estomin acknowledged that i September
2011, his colleagues at Exeter published an analysis of the Ohio market for RECs."” In that
report, Exeter explaned that “[i}n Ohio, as in many other states, there is very little REC price
transpalency.”m

3. The Companies, at all fimes, purchased In-State All Renewables at
prices at or below those recommended by Navigant.

During each RFP, the Companies used a two-step decision making process to amive at

specific procurement decisions.'” First, RCS and an internal review team met with Navigant

174

regarding the bid results.” ™ Second, after meeting with Navigant, RCS convened a separate

meeting with the internal review team. During this step, the internal review team reviewed, to

187 Commiission Ordered Ex_ 2A_ p. 29.
188 1., p. 8.
Ty, Vol L p. 81.

170 Exeter found that “there was significant uncertainty associated with assessing changes in future RECs
[sic] prices and the potential availability of fiture RECs.”™ Commission Ordered Exhibit 24, p. 29. Atthe hearing,
Dr. Estonun similarly testified that “there was significant uncertainty associated with assessing changes in future
REC prices and the potential availahility of RECs duning the time of RFP 1, 2, and 3.7 Tr. Vol. L p. 81.

P 1., pp. 88-89 (referencing Conpany Ex. 5).
17 14, {quoting Company Ex. 5, p. 12).
12 gtatlis Testimony, p. 22

174 Id
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the extent it was available, market price and liquidity information and how this imnformation
aligned with Navigant's recommendations.!” The internal review team also considered whether.
in light of Navigant's recommendations, there was any need for contingency actions.'’® The
Companies followed this process for each of thewr RFPs. The Companies purchased In-State All
Renewables in RFPs 1,2, 3 and 6 at or below prices recommended by Navigant.

a. RIP 1

In July 2009, the Companies held their first competitive procurement to comply with the
renewable energy benclunarks set forth under Section 4928.64. Eighty mdividuals signed up for
the webinar regarding this RFP. Navigant responded to ninety-nine Frequently Asked Questions
(“FAQs”) submitted by potential participants.'”’ During Phase I, Navigant reviewed each
qualifying application for completeness and conformity with the RFP requirements.’” Three
bidders were qualified to submit bids for any of the renewable products.!™ After Navigant and
RCS discussed the results of Phase I, Navigant opened up the bid proposals submitted by the

qualified bidders. Navigant sorted the bid proposals by category and price.'*

B 1. pp. 22-23.

%6 1d.. p. 23. Company witness Stathis explained that if an unforeseen contingency arose, then the

Companies would consider next sieps in light of the market conditions and results of the solicitation to arrive ata
course of action to achieve an ouicome that would be in the best interests of the Companies. fd.. p. 9. AsMr.
Stathis further stated, “[mjost notable among these planned contingencies was that the [Companies] would address
potential product valume shortfalls by issuing additional RFPs for unfilled volumes and by attempting to access the
market through brokers or otherwise.” Jd. p. 8. These confingency plans were consistent with those empleved by
the Coinpanies in “previous competitive procurementfs).” Id. At the hearing. Mr. Stathis further explained, “the
shared expectations of our kternal review team . . . with respect to contingency plamiing [] is basically petto a
competitive solicitation as quick as possible in the event you fail the first tune. In the event you still fail and it’s the
end of the year, [the] end of the reporting vear, and vou find yourself short of RECs, then a force majeure was
certainly part of the sliared expectations.” Tr. Vol IL, p. 323.

Y Bradley Testimony. p. 28.
1% g
.
014 pp. 28-29.
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For the In-State All Renewables, multiple pricing proposals were received from one
qualified entity.'¥ The bids received for that category, however, made up only thirty-five

2

percent of the 2009 desired amounts and only forty-five percent of the 2010 desired amounts.®
No bids were received for In-State All Renewables for delivery in 2011.1%

On August 12, 2009, Navigant provided ifs selection recommendations to the
Companies.'® For the In-State All Renewable category, Navigant reconmended that the
Companies select all of the bids for 2009 and 2010 In-State All Renewables '®

Based on the market research that Navigant liad conducted prior to RFP 1, Navigant did
not beheve that a strategy of rejecting bids in RFP 1 and waiting for additional 2009-2010 In-
State All Renewables to be available in the market was reasonable.'®® Company witness Bradley
explained that Navigant believed “rejecting bids at that time would create a serious risk that
these RECs would not be available later; the In-State All Renewable supplier could sell its RECs
to another buyer or simply bank the RECs to be sold in a future year.™® If the RECs were not
available later, then the Compames would not meet their 2009 and 2010 In-State All Renewable
REC compliance obligations.”*® Mr. Bradley testified that “[Navigant] felt the reasonable and

prudent recommendation to our client was to reconunend that they purchase the RECs.”'®

¥ p. 29,

1% Stathis Testimony. p. 23.
5.

18 Bradley Testimony, p. 29.
5 1d., pp. 29-30.

B8 i p. 30,

187 Id.

188 Id-

¥ Tr. Vol. I, p. 151.
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The Companies also shared Navigant's concerns about the thinness of the supply of In-
State All Renewables.”®® Company witness Stathis testified that the results of RFP 1 confirmed
the Companies’ concerns that the market for In-State All Renewables was developing slowly.'**
After considering Navigant’s recommendations and the concerns regarding the sufficiency of
supply for In-State All Renewables, the Companies decided to accept the winning bids for 2009
and 2010 In-State All Renewables.'

The Companies also decided to re-enter the market with a second RFP within 2009 for
the three products with snpply concerns, including In-State All Renewables.'” The Companies
recognized that if they did not receive sufficient supply in the next R¥FP, then they might need to
file a force majeure application regarding their rtenewable energy requirements for 2009.'** The
Comnpanies also asked Navigant to conduct additional research to attempt to find additional

sources of RECs and to seek feedback from the participants in RFP 1.'%

%014 . p. 25
151 Id.
2 1, p. 26
B rd.p. 25
194 Id
125

Bradley Testunony, p. 30,
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b. RFP2

A second RFP was issued on September 23, 200916 During RFP 2, the Companies
received the results of the additional research that they requested from Navigant. This research
continued to show that the supply for In-State All Renewables was very thin and the market was
still develop'mg.m It showed that few suppliers were certified with the PUCO .

In RFP 2, four bidders were qualified for Phase ¢ R Navigant reviewed the bids and
sorted them by category and price.”” Consistent with the nascent and highly constrained nature
of the market, the Companies again received multiple pricing proposals from one qualified
bidder for In-State All Renewables. ™

As part of its decision-inaking process to determine what reconmnendations to make to
the Companies, Navigant considered the himited supply of In-State All Renewables. Navigant
believed that rejecting the bids proposed m RFP 2 for In-State All Renewables raised the risk of
noncompliance given the potential that a supplier could sell its RECs elsewhere or hold the

RECs for sale in a future year.*?

In addition, Navigaut was not aware of any potential new
renewable somrces from which the Companies could ultitately meet their In-State All

Renewable requirements for 2009 and 20102 Further, the timing of when new renewable

P p. 32,
7 Stailis Testimony, p. 28.
198y

1% Bradley Testimony. p. 33.
M

2% Seathis Testimony. p. 28.
* Bradiey Testimony. p. 37.
1A,
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resources in Ohio would increase supply of RECs also was uncertain.”® As Company witness
Bradley explained, “Navigant believed that without the In-State All Renewable RECs bids
garnered i RFP I and RFP 2, the FEQUs would not have been able to meet their compliance
obligations in 2009 or 2010.°* As a result, Navigant recommended that the Companies select
all of the bids for 2009, 2010 and 2011 In-State All Renewables **

The Companies similarly were concerned about the availability of the supply of In-State
All Renewables to fulfill the Companies’ obligations.””’ Company witness Stathis testified that
while the Companies considered rejecting the bids in RFP 2 (as well as RFP 1), “given the
undisputed fact that RECs were available for purchase, there was no basis for the Companies to
simply reject the bids.”*® Mr. Stathis also testified that “[t]here were, in addition, a number of
factors which gave rise to considerable uncertainty that the FEOUs could get additional bidders,
much Iess bidders willing o come in at a lower price.””” He explained that, at the time the bids
were considered for RFP 2, there were only 47.8 MW of facilities certified for In-State All
Renewable resources.”® The Companies expected that there would be very few bidders or
projects that could increase the supply of In-State All Renewables in the near future >

Mr. Stathis testified, “[i]n short there was virtually no evidence that supply conditions were

M rd.p. 38
* 7d.. pp. 37-38.
4. p. 34,
' Stathis Testimony, p. 28.
M8 1. p. 31.
*rd.
H0rg . pp. 31-32.
11 Id
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going fo significantly improve over the near term or certamly in time to meet the FEQOUs
obligations for 2009 and 2010.7%*

Given the Companies’ concerns over lack of supply and the need to procure RECs, the
Companies followed Navigant’s recomumendation and accepted bids for In-State All Rencwables
for the 2609, 2010 and 2011 categories?‘” The Companies made these decisious knowing that
there was virtually no evidence that supply conditions were going to improve sigmficantly in
timne to meet the Companies’ obligations for 2009 and 2010.21*

The result of RFP 2 was that the Compames executed contracts to purchase 37,965 RECs
for the In-State All Renewables category. When eombined with the RECs from RFP 1, at the
end of RFP 2, the Companties held enough supply to satisfy one hundred percent of their 2009
compliance cbligation.m Additionally, the Companies procured 31,800 and 26.084 of 2010 and

216

2011 In-State All Renewables, respectively.“™ These purchases, wheu combined with RFP 1

procurements, resulted in the Companies achieving seventy-thyee percent and fifieen percent of
their respective 2010 and 2011 compliance target for this product.?!’
Before the bids were awarded in RFP 2, RCS asked Navigant to conduct an additional

review of the In-State All Renewables market to determine how long supply constraints were

Upg 9. 32,

23 7d.. p. 29. The Companies purchased a smaller ainount of these products than the amounts
recommended by Navigant because during the RFP 2 process the non-shopping load was lowered and therefore the
Companies’ future rencwable obligations were lowered fion: RFP | levels. Jd.

Hird . p. 32
B 1d., p. 26.

#1614, The Companies procured less than their originally desired amounts because the Companies” future
renewable oblipations were lowered fron: RFP 1 levels because the non-shopping load was fowered, Id.. p. 29.

37 1. p. 26.
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likely to continue.”" As noted, Navigant concluded that the market for Iu-State All Renewables

would likely remain constrained for at least another year.**
c. REP3

Given that the Companies still needed RECs for 2010 and 2011 and given the
Compaiies’ belief (based on, among other things, Navigant’s market research) that the market
would remain constrained, the Companies decided to hold a third RFP in the sununer of 2010.7°
Seeking to maximize participation in RFP 3, the Companies commtissioned Navigant to solicit
feedback from potential suppliers. ! Navigant provided the resuits of this research in a report
dated June 3, 2010.222 The Companies were able to incorporate that feedback into later RFPs >3

Because Navigant’s market research had indicated that the market for RECs inay start to
mmprove during the second half of 20107 the Companies held RFP 3 in July 2010.””° Navigant
facilifated respouses to over 100 FAQs and one hundred individuals signed up for the
Webinar.””® During Phase I, Navigant received and logged 16 qualifying applications 2’

Navigant prepared a confidential spreadsheet and discussed this information with RCS on

August 3, 201028

8 1d. p. 30.

219 gy
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2 rd.p. 32,

2§, p. 33; see also ELPC Ex. 1 {Competitively Sensitive Confidential).
2 1d,

P Hd. p. 35,

% Bradley Testimony. p. 40.
26 54
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During Phase II, Navigant logged and sorted the bid proposals submitted by bidders
qualified in Phase 1% For the first time, more than one entity submitted pricing proposals for
Tn-State All Renewables * Based on the Companies’ renewable energy compliance
obligations,”*! Navigant recommended that the Companies select: (1) the bids for all of the
2010 In-State All Renewables; (2) the bids for 5,600 2011 In-State All Renewables offered by
“Bidder 17;” and (3) a partial amount of the 145,269 2011 In-State All Renewables offered by
“Bidder 2.7

The results of RFP 3 provided the Compantes with additional information regarding the
development of the In-State All Renewables market.”* The Companies considered that the
participafion of a second qualhified bidder who bid on In-State All Renewables and the upcoming
expiration of the twelve-month constrained supply time frame Navigant had identified suggested
that the market may be possibly improving > The Companies also had information that other
Ohio utilities were meeting their n-state benchmarks — an[other] indication that the market was
quite possibly beginning to expand."?®
The Companies accepted Navigant’s recommmendations to accept all of the bids for 2010

In-State All Renewables and all of the 2011 In-State All Renewables bid by the lowest priced

120 fd
4
231 Id.p. A1

2 Because the identity of specific bidders is confidential and proprietary, this brief will refer to specific
bidders by a mumnbes. e.g., “Bidder 1.” “Bidder 2.” etc.

.
2 giathis Testimony. p. 35.
sy
86y
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bidder.®” As a result of these new in-state market developments. the Companies, however.
considered declimimmg Navigant’s recommendation to purchase the partial amouat of 2011 In-
State All Renewables offered by Bidder 2 and parsuing a counteroffer in the hopes of reducing
costs.”® The Companies asked Navigant to review the bid rules to determine whether making a

236

counteroffer on the basis of price alone to Bidder 2 was an acceptable option.*” After reviewing

the bid rules, Navigant concluded that the niles did not prohibit the Companies from seekiug a
reduced price from Bidder 2.2%

After consulting with Navigant, the Companies instructed Navigant to make a
counteroffer to Bidder 2 to see if the Companies and Bidder 2 could reach an agreement for the
2011 In-State All Renewables product.?* Company witness Stathis testified that this effort was
successful and resulted in a Iower price for the 2011 In-State Al Renewables, which saved the

Companies, and nltimately their customers, approximately $25 million 2%

d  REPG6

During RFP 6, which took place in Qctober 2011, the Cowpanies souglt In-State All

Renewables for the 2011 compliance year** The Companies received eleven pricing proposals

BT Id., p. 35; Bradley Testimony, p. 41.
238 Srathis Testimony. p. 35.
M., p. 36
240 pradley Testimony. p. 41.
24 Stathis Testimony. p. 36.
242 Stathis Testimony, p. 36; Tr. Vol. II, p. 293; Bradley Testimony, p. 42.
% Stathis Testimony. p. 37.
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that were submitted by six bidders for 2011 In-State All Renewables. ™ The results of this RFP
showed that the In-State All Renewables market was improving.***

Dniring Phase 11 Navigant sorted each of the bids by cost. On October 25, 2011,
Navigant provided RCS with the results of Phase II and its reconunendations.”*® Navigant
recommended that the Companies accept all 20,000 RECs proposed for the pertod of 2011 from
the lowest cost bidders **’ The Companies accepted Navigant’s recommendation and
successfully fulfilled thewr compliance obligations for In-State All Renewables for the 2011
comphance year. Comnpany witness Stathis testified that “{t]he results of RFP 6 satisfied the
volume target for In-State All Renewable RECs by multiple suppliers with pricing falling from
prior solicitations for both products procured.”*® Unlike previous RFPs, the results from RFP 6
demonstrated that a greater supply for In-State All Renewables was becoming available and this
market was becoming more transparent and liqud, which created greater competition that
resulted in lower prices for the Companies and ultimately customers >*

4. Exeter’s suggestion that the Companies should have delayed their

purchases of In-State All Renewables is unsupported and therefore
unreasonable.

In countrast to evidence set forth above, Staff and the Intervenors provided no evidence
that, under the circunstances known at the time, 1t would have been reasonable for the

Comipauies to delay their decisions to purchase In-State All Renewables. Indeed, Exeter’s

* Bradley Testimony, p. 44.
3 Stathis Testimony, p. 37.
0 pradley Testinony, p. 44,
%7 1y

243

Stathis Testitony, p. 37.
*1d.p. 38
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suggestion that the Companies should have delayed their purchases really is a suggestion that the
Companies should have timed the market. > But there is no evidence which indicates that the
Companies had sufficient information to do that. On the other hand, Company witness Dr. Earle
tesfified that the Companies did not have flus mformation:

It is not reasonable to suggest that the FirstEnergy Ohio utilities

could have known that prices for In-State All Renewables RECs

would have declined in time to meet their requirements at a lower

cost and therefore the FirstEnergy Chio utilities should have

necessarily delayed some of its purchases of In-State All
Renewables RECs !

Given the limited mformation that the Companies had at the time, a decision to delay
purchases would have amounted to an unsupported decision to gamble on the Companies’ ability
to meet their statutory compliance obligations. The Comipanies’ risk management palicy and the
way they do business does not allow for this type of decision-making. Company witness Stathis
also testified that gambling stands in stark contrast to the Companies’ risk policy:

The overriding philosophy that’s part of not only our risk policy
but the way we do all procurements, whether its power or
renewable, is a laddering approach. You want to add time,
diversity. You don’t want to gamble. You don’t want to speculate

as to, hey, we think the market is going to be illiqind for this
amount of time, therefore, I won’t ladder.

In addition, Exeter’s suggestion, that if as a result of delaying purchase decisions In-State
All Renewables were not available then the Companies could have relied on force majeure to
meet their renewable obligations, is unsupported by the law. There is no provision for a utility to

retroactively seek force majeure. A force majeure determination, moreover, does not

0 Farle Testimony. p. 14.
B id., p. 15,
2 Tr. Vol. II. pp. 399-400.
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“antomatically reduce the obligation for the electric distribution utility’s or electric services
company’s compliance in subsequent years.”” The Commission must first determine whether
“renewable energy resonrces are reasonably available in the marketplace in sufficient quantities
for the utility or company to comply with the subject tninunum benchmark during the review
period” and whether the utility made a “good faith effort™ to meet its compliance obligations for
the benchmark in question. ™ Indeed, Staff witness Dr. Estomin testified that if the Companies
had waited wtil the end of the compliance period {the second quarter of the following year) to
file force majeure, then the Companies would not have had the option to purchase RECs later to
comply with their obligations. As a result, 1f the Compamies did not tunely procure In-State All
Renewables that were reasonably available to meet their compliance obligations, and the
Comnussion denied the Companies’ force majeure application, then the Companies would have
viclated the law.

Accordingly, the Companies’ decisions to purchase In-State All Renewable RECs, and
therefore not to gamble on their ability to meet their comphance obligations, were reasonable
under the circumstances at the time. There is no evidence to the contrary.

C. The Prices Paid By The Companies For In-State All Renewables Reflected
the Market And Therefore Were Reasonable.

The evidence shows that the prices at which the Companies purchased In-State All
Renewables were market prices that reflected the current state of the market.™ This evidence is

undisputed. For example, Company witness Bradley explamed that “the prices that are bid into

RO, § 4928 64(ONA)c).
I R.C. § 4928.64(C)(4)(b) (emphasis added).
3 Tr, Vol. L, p. 153.
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an RFP from the marketplace represent market prices.””® He further testified fhat “although
prices were higl. they would be expected to be higher than in other state’s REC markets given:
(1) the very limited supply of In-State All Renewable RECs available to buyers; and (2) the
volume required to be purchased by Ohio utilities for compliance.™’ Staff witness Dr. Estomin
also testified that the prices that resulted fiom the Companies’ RFPs reflected the market.”™
OCC witness Gonzalez testified that generally a competitive process produces a competitive

result,

Accordingly, the Companies acted reasonably in purchasing In-State All Renewables
at market prices.

D. There Is No Evidence That The Prices Paid By The Companies For In-State
AH Renewables Were Unreasenable.

Despite the undisputed evidence that the Companies paid market prices to purchase In-
State All Renewables, Exeter and OCC criticize the prices that the Companies paid for In-State
All Renewables as too high. These criticisins, however, incorrectly rely on the level of the
compliance payment or pricing information from other states. Neither of these appropriately
reflects market prices for In-State All Renewables.

1. ‘The compliance payment level does not indicate market prices and
does not represent a fair comparison price.

Both Exeter and OCC witness Gonzalez referred to the level of the compliance payment
penalty as a basis to conclude that the Companies paid prices that were 100 high?®® The

compliance payment penalty level, which is set by Section 4928.64, does not represent the

2 1.
7 Bradley Testimony. p. 37

2Ty, Vol Lp. 79.

¥ Tr. Vol. L, pp. 567-68.

20 Commission Ordered Ex. 2A, at p. 28; Gonzalez Testimony. p. 11.
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market prices of RECs in Ohio. At the hearing, Staff witness Dr. Estomin confinmed that the
compliance payment does not represent a miarket price for a REC.*®! Indeed, he testified,

“T don’t know specifically what approach the legislatire used to arrive at that number [for the
compliance payment].”*

That the level of the compliance payment penalty is not a fair comparison to a market
price for In-5State All Renewables 1s also demonstrated by tlus fact: the compliance payment
penalty for all non-solar RECs is the same.®® Given that the market for In-State All Renewables
and other RECs are separate aud distinct, a single price representing both markets is mnlikely.
Simply put, there 1s no evidence that shows the basis for the compliance payient level i
Ohio.”™™ Thus, the level of the compliance payment is not a relevant measure of the prices that

the Companies paid for In-State All Renewables.
2. Pricing information from other stafes is not relevant.

Exeter also asserted that the Companies should have been aware that the prices they paid
for In-State All Renewables were not in line with pricing data regarding non-solar RECs
elsewhere 1 the country. To “support” this finding, Exeter compared the prices paid by the
Comnpanies for In-State All Renewables to REC pricing data in twelve other jurisdictions

(“Figure 3: Compliance Market for RECs™). 2

LTy Vol L pp. 82-83.
2213 p. B2,
33 O.R.C. § 4928.64(CH2)b).

¥4%ge alsa Bradley Testimony, p. 48 (“Navigant is unaware of anry public information about the basis of
this payment amount.”).

28 See Comumission Ordered Ex. 2A, p. 26. The jurisdictions relied on by Exeter were Connecticut,
Delaware, the Tstrict of Columbia, Ilinois. Maine, Maryland, Massachusetts, New Hainpshire, New Jersey.
Pennsylvania, Rhode Island, and Texas. There is no dispute that Figure 3 does not represent market pricing for In-
State All Renewable RECs in Ohio. See Bradley Testimony. p. 53.
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The out-of-state pricing data for RECs that Exeter relied on as support for its position that
the Companies paid unreasonably high prices is not comparable to the pricing of In-State All
Renewables. Indeed, when specifically asked whether relatively low prices for RECs in one
state would be a reasonable basis to argue that REC prices in another state were too high, OCC
witness Gonzalez rejected such a notion.”®® He apreed that different states’ markets are separate
because different things affect markets in each state and thus each state’s prices may be
different %%’

As the record shows, there are at least five reasons why pricing data from other states
including data contained on Figure 3 in the Exeter Report, ts not comparable to the prices of In-

State AH Renewable RECs.

a. The requirement under Section 4928 .64(B)(3) that half of a
utility’s renewable resources requirements must be supplied by

facilities located 1 Ohio acts as an import guota that linits supply
and increases price.

First, the requirement under Section 4928 64(B)(3) that fifty percent of the supply of
RECs to come fromn facilities located in Ohto 1s unique. As observed by Company witness
Dr. Earle, this geographic requirement is equivalent to an import quota.”® As a result, this
geographical restriction causes prices to be higher than they would be otherwise. As Dr. Earle
explained, “[a] basic application of the economics of import quotas suggests that Ohio’s In-State
All Renewables requirernetnit means the average price paid for In-State All Renewables RECs

will be higher than what it would be otherwise "% Indeed, Staff xvimgss, Dr. Estomin also

2% Tr. Vol. I, pp. 591-92.
%7 1d.. pp. 592-94,
3% Earle Testinony, p. 15.

 1d.p. 18.
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acknowledged that a geographical restriction increases prices. At the hearing, he testified, “An
m-state requirement would have the effect of reducing the supply of RECs from which you can
draw to fulfill the requirement. so other things being equal, you would expect supply to be more
constrained under that arrangemnent and, therefore, you would anticipate upward pressure on
prices.”™ "

The pricing data on Figure 3 in the Exeter Report, liowever, shows mfornation from
states that do not have geographical restrictions similar to Ohio’s restriction. To be sure, Texas
is the only one of the 12 states for which the Exeter Report compares Ohio In-State AL

2 But the situation

Renewables prices that has an in-state requirement for all renewable RECs.
in Texas is very different from that in Ohio >™ For example, in 2010, the retail electricity sales
in Texas were 2.3 times that m Oluo. In that same year, Texas’s renewable generation was 8.1

percent of the state’s retail sales while Ohio’s renewable generation was 0.7 percent of ifs retail
sales. 2 Texas also has a much greater potential for renewable generation than Ohic.*™

Company witness Dr. Earle explained, “As a result both the market for renewable energy and the

potential supply of Renewable power in Texas were very different from those in Ohio, aud REC

¥ Tr. Vol 1, pp. 90-91.

7 Barle Testimony, p. 17. Even though, in his prefiled testimony. OCC witness Gonzalez contended that
New England states have in-state requirernents similar to Ohio, his position crambled on the stand. Gonzalez
Testitnony, p- 14. At the hearing, Mr. Gonzaler acknowledged that the Department of Energy Resources’
Massachusetts Renewable and Alternative Energy Porifolio Standards Anawat Compliance Report For 201G
inchided a discussion of the various renewable energy being used in the state of Massachusetts for 2010. Tr. Vol. TIL
pp. 614-616 (referencing Company Ex. 8). He agreed that ihis report indicates that nine percent of renewable
energy used in Massachusetis was supplied froin within the state. 74.. p. 615 {quoting company Ex. 8 atp. 4). A
ntine percent in-state supply threshold simply does not act as an import quota. Mr. Gonzalez’ position that New
England states have similar in-state requirements thus must be rejected.

2 Earle Testimony. p. 18.
273 Id
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prices i Texas are not comparable to Ohio In-State All Renewables REC prices m 2009 and
2010.77°

b. In 2009 and 2010, the Ohio REC market was nascent relative to
other states’ REC markets.

Second, the REC market in Ohio was nascent relative to other markets in 2009 and
2010.7¢ As discnssed above, pricing information regarding In-State All Repewables was not
available m 2009 and only limited price-mndicative information relating to this product was
available during the second half of 201027

Staff witness Dr. Estomin testified that the relative age of the market can affect prices *’®
Company witness Dr. Farle also explained m his prefiled testimony that as a result of the
newness of Ohio’s compliance obligation, “there would hikely be confusion during the 2009-
2010 period among pofential suppliers about the new rules for the new market and how they
shiould be interpreted.””” He further explained that this “confusion would have further
contributed to reluctance to participate in the REC markets or to invest i its early stages.”™°

Indeed, none of the 12 states included on Figure 3 of the Exeter Report had Renewable
Portfolio Standards (“RPS”) enacted as late as 2008 with the first compliance year the next year,

in 2009.°*! 1. Earle testified that the newness of the Ohio RECs markets in 2009 and 2010, and

the lack of pricing information related to this market, would have caused potential renewable

275 Id.

8 1d.. pp. 18-19.

7 Supra Section IV(B)(2).
& Tr. Vol 1. p. 93.

" Earle Testimony. p. 20.
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developers to view the Ohto market with caution and requure a premrum for entermg the market.
He further testified. “[t]his resulted in In-State All Renewables REC prices in Chio being higher

than they would have been in other, more mature jurisdictions, making Ohio In-State All

Renewables REC prices not compatable to those elsewhere. "%

c. Financial challenges would have had a greater affect on Ohio’s
nascent REC market.

Third, financiug challenges that resulted from the global economice crisis would have had
a greater negative impact in QOhio than most other states because the Ohio market was relatively
new during this time period.” These challenges, coupled with the nascent nature of Ohio’s
REC market, would have exacerbated the shortage of RECs in Ohio in 2009.%* Indeed, in its
report, Exeter recognized that during RFPs 1, 2 and 3, the econoinic recession would have
caused renewable energy developers to have difficulty obtaining financing *® Thus, due to the
relative newness of the Chio market and the relatively few existing suppliers i that market, the
financing challenges to new entrants in Ohio further distinguish the prices of RECs in Ohio from
other states.

d. Section 4928 64 provides for different product definitions than
other states’ renewable eneroy statutes.

Fourth, as acknowledged by Exeter, states have different product definitiens that make

comparisons across markets difficult. Dr. Eatle explained that “comparing prices across these

n286

jurisdichons without taking ito account the lack of transferability 1s inappropriate. TFigure 3

2 ri.p. 21
1, pp. 21-22.
Bl p. 22,
8} Commission Ordered Bx. 24, p. 29.
% Farle Testunony, p. 23.
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mn the Exeter Report does not account for the different product definitions befween the states
included on the chait and Ohio.

e Unlike many states. Ohio does not have an alternative compliance

pavinent mechanism that can act as a safety valve or price cap on
REC prices.

Fifth, Ohio does not have an alternative compliance payment mechanism that can act as a
safety valve or price cap on REC prices by allowing a utility to pay the ACP in lieu of

BT T be suze,

purchasing RECs and by allowing that payment to be recovered from custoiners.
even though Section 4928.64 has a compliance payment penalty, as noted m the Exeter Report
and acknowledged by Dr. Estomin, the compliauce payment penalty in Ohio does nof actas a
price cap because the burden of the payment falls on the utility’s shareholders ®® Dr. Barle also
testified that the compliance payinent does not act as a price cap because it does not relieve a
utility of the obligation to purchase RECs and because it cannot be recovered from customers.”®”
Ualike Oluo, in states with laws that allow a utility to make an ACP, the ACP serves as
an effective “soft ceiling” on REC prices.”® At the hearing, Staff witness Dr. Estomin testified
as such. He explamed, “[i]n states that have an altemative compliance payment where if is
recoverable from customers and where the ACP can be a inechauism that can be used in lien of

the . . . procurement obligation . . . you would believe that the level of the ACP would act as a

market cap on prices subject to that ACP."*!

8! Jd.. p. 22 (noting that the asswnption is that the utility would apply to recover the ACP from ratepayers).
288 1d. (citing Commission Ordered Ex. 2A. p. iv).

¥ Fr. Vol. 1L, pp. 484-85.
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On the other hand, states without an ACP (like Ohio) may have higher REC prices than
states that have an alternative compliance payment mechanisin that acts as a price cap.
Comparing prices in other markets that have an ACP to the price of In-State All Renewables 1s
thus problematic ** Yet OCC witness Gonzales inappropriately attempted to do just that by
cowmparing prices of In-State All Renewables to Figure 3 of the Exeter Report. At the hearing,
Mr. Gonzalez testified that each of the states that are shown on Figure 3 has an ACP and that the
ACP in each of these states is recoverable from customers in one way or another.” A
comparison of the prices that the Companies paid for In-State All Renewables to the data on
Figure 3 1s thus an apples to oranges companson and must be rejected.

3. The data relied on by Exeter and OCC did not provide any basis to
conclude that the prices paid by the Companies were unreasonable,

The attempt by certain parties in this case to compare In-State All Rencwables prices
with price information from other states is improper in yet another way. Aside from the fact that,
as demonstrated above, each state’s REC market 1s different, the pricing inforination from other
states cited 1 this case does not reflect market prices m those other states. Indeed, price data
may 1ot even represent an actual price paid for a REC. Therefore, none of this data supports a
finding that the Companies paid unreasonably Ingh prices for In-State All Renewables.

Testimiony at the hearing demonstrated that the “prices” on Figure 3 mn the Exeter Report
that Exeter and OCC witness Gonzalez compared to the prices that the Companies paid for In-

State All Renewables are not market prices. Dr. Estomin testified that this information 1s broker

**2 Earle Testunony, p. 23.
% Tr. Vol. I, pp. 598-~99,
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data from only one of 89 brokers listed on the Departmient of Energy’s website ”* Dr. Estomin
further testified that the broker data on Figure 3 may not even represent the actual price of any
transaction.””

None of the broker data relied upou by Exeter and OCC witness Gonzalez showed any

information regarding the volume of RECs associated with a particular price offered ®° At the

hearing, Company witness Stathis explained |
_9? Thus. no comparisons can be made regardmg how

the broker-provided price data points would compare to the prices necessary to procure a voluine
of RECs sufficient to meet the Companies” renewable energy requirements.®

Figure 3 in the Exeter Report also failed to indicate the lenpth of the pricing commitment
represented by any particular “price” > Simply put, the testimony at the hearing demonstrated
that the broker data on Figure 3 1s unrehable and not relevant to the prices that the Companies
paid for In-State All Renewables.

Similarly, the SNL Financial Data relied on by OCC witness Gonzalez (Attachment 2 to

OCC witness Gonzalez’s testimony) also does not reflect market prices or even actual prices. In

fact, SNL Financial specifically provided this disclaimer: *Data is compiled from a range of

4 Tr. Vol. 1, pp. 86-87.

P 1d.p. 89.

% Id., p. 90.

1Ty, Vol. IL p. 372 (Confidential).

8 Bradley Testimony, p. 61; See also O.R.C. § 1928.64{CH4Xb) {providing that before granting an
application for foree nuajeure, “the commission shall determine if renewable energy resources are reasonably
available in the marketplace i sufficient quantities for the wrility or compaay to comply with the subject minimum
benchmark during the review period™).

2 Bradley Testimony, p. 54.
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market indicatives and do not necessarily represent completed trades.® At the hearing,

Mr. Gonzalez testified that ““indicative’ could mean the midpoint between a bid and ask for a
certain product.”™?! Further, of the SNL Financial data provided, there was only one data point
for 2010 (aud none for 2009). Mr. Gonzalez admitted that he did not know whether even that the
one data poiut for a 2010 In-State All Renewables 15 an actual price point. Nor did he know the
volume of RECs represented by the single 2010 data point.*® Indeed, Mr. Gonzalez testified
that the actual price that the REC was traded for could be a fraction or a multiple of the price
shown on his SNL attachmeut.”

Mr. Gonzalez's comparison of the prices that the Companies paid for In-State All
Renewables to the “REC prices” mdicated on a table from the Annual Report on Wind Power
Installation Costs Perforinance Trends 2007 by the U.S. Departinent of Energy (the “Wind
Power Table”) unraveled at hearing. It lus prefiled testimony, Mr. Gonzalez contended that this
table showed that the “REC prices” of the eight states depicted on the table were at “a fraction of
what FirstEnergy paid”.** But the table that Mr. Gonzalez relied on contained notations and a
headline that belied any comparison of the fable’s pricing data to the prices the Companies paid
for In-State All Renewables. The conunentary below the table noted, “[t}he figures to the right
present indicative monthly data on spot-market REC prices in both compliance and voluntary

markets; data for compliance markets focus on the ‘Class I’ or ‘Main Tier’ of the RPS

3% Tr. Vol. 11, p. 606.
., p. 607
14,
3 1d., p. 608.
3% Gonzalez Testimony, pp. 12-13.
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policies.™® At the hearing, Mr. Gonzalez testified that “indicative prices” may or may not be
representative of actval prices 3%

In his prefiled testimony, OCC witness Gonzalez also asserted that the Wind Power Table
was meant to show “indicative price data in the time when markets were nascent.™ At the
hearing, however, he testified that the information on the table provided data from periods of

3% Me also admitted

time outside of the three-year window that he defined as a nascent market.
that some data on the table even preceded the effective dates of some of the states” RPS
statates.”® Indeed, the report containing the Wind Power Table relied upon by Mr. Gonzalez
contradicted any attempt to conclude that prices in one state are relevant to another state’s
market prices for RECs. For example, the Wind Power Table contained the headline, “REC
Markets Remain Fragmented and Prices Volatite ”*'® Even though Mr. Gonzalez did not know
what “fragimented” meant at the hearing, Mr. Gonzalez testified at his deposition that the
headline to this table, including the word “fragmented,” meant that different states have different
markets so that different things in each state affect the prices of RECs in each state ! Further,
the report noted dissimilar market trends in different states. Specifically, the report noted:

Key trends in 2007 compliance markets include continued high

prices to serve the Massachusetfs RPS, dramatically increasing

prices under the Comnecticut RPS, high mitial prices to serve the

Rhode Islannd RPS, and a large spike in the price for Class I
certificates under the New Jersey RPS. Prices remained relatively

33 T Vol. 1L, p- 595 (emphasis added).
% 1d., p. 596.
7 1d, p. 602.
8 1d., pp. 604-606.
* 1d.. pp. 603, 606.
MO 1d . p. 593,
1. pp. 593-94.
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low in Texas, Maryland, Pennsylvania, and Washington, D.C. due

to a swplus of eligible renewable energy supply relative to RPS-

driven demands in those markets,*?
Accordingly. the Wind Power Table did not m any way support Mr. Gonzalez’s arginnent {or
any argument} that indicative price data i otlier states showed that Companies paid
unreasonably high prices for In-State All Renewables.

Tmpropetly relying on other data, Mr. Gonzalez incorrectly contended that a conyparison
of the Companies” Rider AER charges to other utilities’ Rider AER charges indicated differences
i the prices paid by various utilities and, by nuplication, that the Companies paid more for
RECs. Notably, at the hearing, Mr. Gonzalez testified that he did not know the specific price

Y Instead, he attempted to rely

paid for any renewable product for any utility other than Ohio.
on the chart on page 9 of the Goldenberg Report to compare the nfilities’ Rider AER charges,
Notwithstanding his reliance on the Goldenberg chart, lie testified that he made no effort to
verify the numbers on the chart.>'* The Goldenberg chart, on its face, only purported to compare
rates charged by the various Ohio EDUs to recover renewable resource procurement costs. As
Mr. Gonzalez acknowledged, there is a “mismatch™ between the load used to calculate the
Companies’ compliance obligation and the load over which the Companies recover the costs of

313

that obligation.”™ Indeed, he admitted that where a utility has a greater increase in shopping,

then there will be a greater mismatch.*'® Mr. Gonzalez also testified that hie did not compare

2 1., pp. 596-97 (quoting Company Ex. 8. p. 18).
32 1d . p. 609,

M. p. 810,

M, p. 611,

316 Id

-63-



how these “mismatches” affected the various utility companies and the various purported 1ates
shown on the Goldeuberg chart *!

In any event, Mr. Gonzalez sinply misconstrued the nature of the data on page 9 of the
Goldenberg Report. In his prefiled testimony, Mr. Gonzalez contended that this data showed
that the Companies overpaid for RECs in comparison to other utilities *'® But Staff witness
Mr. Storck from Goldenberg, one of the authors of the report, testified that the chart was nor
indicative of eifhier the actual prices paid by each electiic utility for RECs or each utihity’s cost to
comply with the 2009, 2010 and 2011 renewable energy mandates.*'® Mr. Storck testified that
“tlus [chart] 15 just basically information pulled from [utilities’] taniffs. . . [it] doesn’t necessanily
have reconciliations in it. So I can’t tell you exactly what’s in these [nmnbers], especially for
companies other than the FirstEnergy companies.””® Accordingly, Mr. Gonzalez’s reliance on
the Goldenberg chart to argue that the Companies paid higher prices for RECs than othier unlities

was wholly unsubstantiated.

4. The development costs of renewable facilities are not a stalking horse
for market prices.

In 1ts report, Exeter contended that the Companies should have been aware that the prices
they paid for In-State All Renewables were unreasonably high because the cost of development

of renewable energy in Ohio does not differ markedly from the cost of renewable development

M7 1., pp. 611-12.

318 Gonzalez Testimony, pp. 10-11; Tr. Vol. 1L, p. 608.
0 Tr. Vol 1 pp. 41-42.

32 Id.. pp. 42-43.
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elsewhere in the country.®®* Exeter further suggested that these differences illustrated that the
prices paid by the Companies included economic rents.*?

Exeter’s argument, however, conflicts with basic economic principles. First, Exeter
mmproperly suggests that eccnoniic rents are somehow unexpected and negatively umpact a

323 Not so. The presence of economic rents induces suppliers to enter markets,

nascent market.
thereby increasing the supply of the conunodity at issue and lowering prices for that commodity
accordingly ** As Companies” witness Stathis testified, ia a developing market economic rents
are “healthy” and “drive[] new suppliers into the market.”*’

Second, Exeter’s argument that development costs somehow deternuine prices conflicts
with the basic economic principle that prices are determined by both supply and demand and that
developiment costs are not the sole determinant of the price of RECs.’® Dr. Earle explained that
“It]here are many factors that determine the price of RECs at any given point in time.”*" He
explained that “[tjhere’s the overall supply/demand dynamic of whether there is a lot of supply

ot a little bit of supply.™™*

Dr. Earle also testified that the shortage of supply in the Ohio narket
would result in a market price above the cost of supply.*® He further testified, “[t}hete are many

things that go into the cost of development so that at any given point in tune the price of RECs

32t Commission Ordered Ex. 24, p. 30.
B . p 3L

3 See id.

Ty Vol. I, p. 352.

55 1d.. See also id.. p. 343.

¢ Barle Testimony, p. 4.

27 Ty, Vol. IL p. 441.

318 I

32 Earle Testimony. pp. 11-12.
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could either be greater than the cost of development or it could be less.”** Indeed, at the
hearing, Dr. Estomin agreed that prices are determined by other factors. mcluding supply and
demand *

Regarding the Ohio narket, there were factfors that would have caused developers in
2009 and 2010 to seek higher prices i Ohio than other states.*** For example, Dr. Earle testified
that “when there is scarcity of supply, prices can greatly exceed the costs of production.™* He
further explained, “{s]carcity of supply can often happen in nascent markets when there is a
sudden increase in demand without matching supply available as happened in the Ohio In-State
All Renewables REC market in 2009 and 2010.7*** Company witness Bradley provided another
reason why developers may have sought higher prices in Ohio than other states. Mr. Bradley
explained that, in 2009, there was httle history avaﬂablg to developers regarding how Ohio’s
renewable mandates would be administered and what additional risks to developers may arise >
Thus, according to Mr. Bradley, developers in Ohio had less competitton and more uncertainty
dhie to the nascent state of the Ohio market than resource suppliers in other states. >

Mr. Bradley also noted that developers in Ohio may have sought higher prices than m
other states because of the difficulty in obtaming financing for new electrical generation projects
in 2009-2010. Mr. Bradley explained that the nascent market in Ohio coupled with the difficulty

in obtaining financing made the developinent of any new renewable projects in Olio challenging

3Ty Vol. IO, p. 441.

3 Tr, Vol. I, p. 94.

32 Bradley Testimony. p. 57.
3 Farle Testimony, p. 11.

14,

3% Bradley Testimony. pp. 57-38.
3 14 p. 58.
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at best>*” As a result, one could expect higher prices in Ohio for in-state products than similar
produets in other states, 8
E. There Is No Evidence That Contacting Staff Prior To The Procurement

Decisions Would Have Or Could Have Changed The Companies’
Procurement Decisions.

Exeter also suggested that, even though there was no obligation to do so, the Companies
should have contacted the Comnusston Staff prior to accepting bids for In-State All
Renewables.*”® Exeter, however, failed to explain wlat Staff would have done or could have
done given the statutory requirements. There is no record evidence that contacting Staff prior to
the procurement decisions would have changed the Companies” procurement decisions or
statutory obligations. Indeed. Dr. Estonnn testified that he did not know what the Conunission
or Staff would iave done had the Companies provided the information from Navigant to Staff **

In any event, the evidence shows that the Companies, in fact, met with Staff and that
Staff had information regarding the Companies’ RFPs and the prices the Comipanies paid for
RECs. Company witness Stathis testified that representatives of the Companies et with Staff
regarding the Companies’ strategic approach to meet their compliance obligations under Section
4928 64.>*! Staff also had information available via the PJM GATS system that Staff could

review regarding the prices of RECs that the Companies had procured.** Mr. Stathis testified

B 1, p. 59.

1. p. 60.

3 staff Ex. 24, p. 32.
11, Vol. L p. 101.

3 Grathis Testimony. p. 43.

31Ty Vol 10, p. 356.
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that, for the 2000 compliance year, this infornation would have been available on GATS starting
on March 31, 2010.%

Staff witness Dr. Estomnin also testified about the information available to Staff,
Dr. Estomin festified that by the third quarter of 2011, the Comunission had information
available to it that indicated there was sufficient supply to meet demand for In-State All
Renewables.*** He also testified that one of those data points was the report from Exeter that
was sponsered by NARUC {Company Ex. 51> He acknowledged that Staff was aware of the
RFP process implemented by the Companies and Navigant >** And he acknowledged that Staff
had opportunities to look at the Compauies’ RFP website and attend webinars related to the
RFPs " Dr. Estomin further testified that neither the statute nor the regulations required the
Companies to approach Staff regarding the status of the Companies’ RFPs>*® The Staff also had
the quarterly Rider AER filings made by the Companies.

Further, there is no evidence that Staff asked for any additional mformation. Mr. Stathis
explained that “[g]iven that we had provided [S]taff with information on our approach and were
giving them process information through webinars and also the results of our RFPs on a delayed

basis through our GATS account trausfer,” the Companies did not see how additional meetings

33 Stathis Testimony. p. 44.
¥ Tr. Vol L p. 98.
345 I d
8 1.
¥ 7d., pp. 98-99.
8 1d.. p. 100.
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with the Staff to discuss the results would have aided the process, especially sinee the Compantes
had a statutory obligation to procure.**

In sum, Exeter’s suggestion that the Companies should have contacted Staff provides no
alternative to purchasing the RECs. It is thus not relevant to the Conumission’s decision in this
case.

V. BECAUSE THE COMPANIES COMPLIED WITH SECTION 4928.64 AND THHE

EVIDENCE DEMONSTRATES THAT THE COMPANIES MADE PRUDENT

AND REASONABLE DECISIONS IN PURCHASING RECs TO MEET THEIR

STATUTORY BENCHMARKS, THE COMMISSION SHOULD NOT - AND

LAWFULLY CANNOT - DISALLOW ANY OF THE COMPANIES’ COSTS
RECOVERED UNDER RIDER AER.

A, The Companies’ REC Procurement Decisions Were Prudent.

As set forth above, the Companies’ management decisions regarding the procurement of
RECs were consistently prudent across the audit period. Indeed, Staff, OCC and the other
Intervenors have failed to come forward with sufficient evidence to rebut the presumption of
prodence that the Companies’ management decisions are afforded *® While the Companies may
bear the ultimate burden of proof, prior to this burden being “triggered,” Staff and Intervenors
st come forward with “concrete evidence supporting their position.™” ! As the record in this
proceeding aptly demonstrates, they have failed to do so.

Further, even if Staff and the Intervenors shifted the burden of production (which they

have not), the Comipanies’ management decisions still emerge as reasonable and prudent. Staff

3 Ty, Vol. I p. 422.

39 See In the Matter of the Regtlation of the Purchased Gas Adjustment Clause Contained within the Rate
Schedules of Svracuse Home Utilities Company, e, and Related Matters, Case No. 86-12-GA-GCR, 1986 Ohic
PUC LE3IS 1, #¥21-22 (Dec. 30, 1986) (finding in the context of a1 audit of a gas company’s procurement policies
that Staff failed to come forward with sufficient evidence to rebut the presumption of prudence).

3% In the Matter of the Investigafion o the Perrv Nuclear Power Station, $5-521-EL-COL, 1988 Ohio
PUC LEXIS 1269, ¥21 (Jan. 12, 1988).
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and the Intervenors’ Monday-moming quarterbacking aside, the prudence of the Compames’
REC procurement decisions should “be based on information and market conditions that existed
at the time the decisions were made.”>> Given the constrained and nascent state of Ohio’s in-
state renewable market during 2009 and 2010, and the uncertainty that surrounded future prices
and supply of In-State All Renewables, the Companies’ REC procurement policies were
reasonable. As noted. the Companies began their procurements before the riles under Section
4928 .64 were even finalized. The R¥Ps for 2009 RECs were wmdertaken by an unguestionably
independent expert’ and were preceded by diligent market researcl®™ and outreach ™ As
confirmed by Navigant,*™ the Companies had little choice but to purchase their 2009 In-State
All Renewables in the first two RFPs in that year.”” The Companies, as ratified by Navigaut,
also conunitted to a laddered procurement strategy.**® Thus, in order to diversify their
procurements, the Companies properly purchased In-State All Renewables for 2009, 2010 and
2011 in 2009 to at least meet a fraction of the statutory reguirements. >

The story for the RFP in 2010 (RFP 3) was much the same. Given the tight market, the
Conpanies appropriately pursued 2010 In-State All Renewables. Given the Companies’

laddering sfrategy, the Companies also properly sought to procure 2011 RECs for this product.

32 In the Matter of the Application of The East Ohio Gas Company d/bfa Dominion East Ohio for Approval
of a Gas Price Hadging Pilot Program, Case No. 01-1674-GA-UNC, 2001 Chio PUC LEXIS 457, ¥4-5 (Aug. 2.
2001).

33 gupra Section IV(AY2).
3 Supra Section IV(B}1); see alse Tr. Vol. I, p. 102.
3 Supra Section TV(AX2).
3% Bradley Testimouy. pp. 30, 37-38.
%7 Stathis Testimony. pp. 25, 31-32.
3 Tr. Vol. II, pp. 430-31.
3% Supra Section, IV(B)(3)(c).
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The Companies received and, followmg Navigant’s reconunendation, accepted a bid for a
sufficient amount of In-State All Reuewables that enabled the companies to satisfy all of thewr
remaining 2010 in-state renewable resource obligations **® For the 2011 In-State All
Renewables, the Companies believed that the uncertainty surrounding the market and the
presence for the first time of a second qualified bidder in this category, presented an opportunity
for them to potentially negotiate a lower price for their 2011 In-State All Renewables

31 As a result, after consulting with Navigant, the Companies first accepted all of

obligations.
the bids for 2011 In-State All Renewables offered from a lowest bidder *** The Companies
through Navigant also were able to renegotiate a price for certain 2011 In-State All Renewables
offered by the highest bidder that resulted in a price reduction worth approximately $25 million
for 2011 In-State All Renewables’® By the time of RFP 6 (the last of the RFPs that sought In-
State All Renewables for 2011),** the market had developed sufficiently enough so that no party
has questioned the RECs purchased then.

Tt was no secret that the General Assembly, in enacting Section 4928 64, sought to
develop a renewable energy market in Ohio rapidly through aggressive benchmarks, including
the geographic limitations of from where these resources had to be purchased.*®® It thus shounld

have swpitsed no one that in the first few years of the regune established under Section 4928.64

markets were thin and prices reflected that fact. Other than the Companies’ successful effort to

3% Statlus Testimony, p. 35.
ELH fd

2 [d.. pp. 35-36.

*® ., p. 36.

*** The Companies did not seek to procure In-State All Renewables in RFPs 4 and 5. See Bradley
Testimorny, p. 42,

3 1d., p. 45, 0. 14,
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renegotiate a bid which resulted i substantial customer savings, the Companies’ actions have
reflected the approved product procurement policies in place previously.**® Further, all of the
Companies’ procurement decisions were eithier recommended or otherwise approved by an
independent market expert.’®” The Compaties thus have more than met any burden of proof
regarding the prudence of their decision to procure the necessary quantities of reasonably
available RECs to meet their statutory compliance obligations.

B. There Is No Basis Upon Which Any Disallowance Could Be Calculated.

Even disregarding the overwhelming evidence of the propriety of the Compames’ actions,
there 1s no basis upon which the Commission could determine the amount of any disallowance,
Any disallowance must be calculated based on evidence in the record. Staff and the Intervenors
have failed to present any such evidence,

In In the Matter of the Investigation Into the Gas Purchasing Practices and Policies of
Columbia Gas of Ohio, Inc.,”*® the Commission found that a utility had imprudently entered into
unreasonable procirement contracts with an affiliate such that the utility purchased too much gas
at too high of a price.*® OCC demanded a disallowance in the form a “Teconciliation
adjustment” of several million dollars.””® The Commission denied OCC’s request becanse OCC
failed to come forward with evidence to support the amowmit of the proposed disallowaiice and ifs

calculations were methodologically msound.’”! Specifically, the Commission held:

*% Supra Section IV{B)(3)(a) — (d).
3 Starhis Testimony, p. 2.

% Case No. 83-135-GA-COI, 1985 Ohie PUC LEXIS 18 (Oct. 8, 1985).
P Id. at *23-24.

Y0 1., at #2426,

3 id. at %41-44.
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Although the record s sufficient to show that Colunbia was
nuprudent in its purchasing practices during the andit period, [the
record] does ot provide a firnt basis for determining the cost to
Columbic’s ratepayers of that imprudence.. 'With regard to a
remedy for this imprudence, OCC provided several suggested
reconciliation adjustments, but has fuiled to provide a strong
enough basis for those reconnnendations. The Commission cannot
arder a reconciliation adjustment of the niagnitude recommiended
on such a scant basis.

Here, the record similarly demonstrates a lack of sufficient evidence to support any disallowance.
As set forth above, there is no evidence to show that the Companies paid unreasonably high
prices for RECs.

Staff witness Dr. Estomun and OCC witness Gonzalez were the only iwo witnesses who
discussed a potential disallowance. Neither, however, could testify regarding a sound
methodology for calculating any proposed disallowances. Staff witness Dr. Estomin testified
that one possible calcnlation might be to use the compliance payment and adjust that upward by
an indeterminate amount. > But Dr. Estomin also testified that he does know why the legislature
set the compliance payment at the level that it did*™ And he further testified that the
compliance payment level is not a market price. Indeed, Dr, Estomin also admitted that the price
that the Companies should have paid is unknowable > Such a haphazard approach provides

little, if any, guidance for quantifymg any proposed disallowauce.

Dr. Estouin also testfied that [
N 5. e questioning from

72 Jd.. ar ¥41-42; *44 (emphasis added).
B r. Vol 1. pp. 130-31.

¥ 1, p. 82,

3 pd.p. 130,

36 T Vol. L p. 133 (Confidential) {cmphasis added).
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the Attormey Examier, Dr. Estomin admitted that this methodelogy would be improper.

Specifically, Dr. Estoin estfied I R

" Dr, Estomin’s “alternatives” thus fail to provide a sound methodological basis for
calculating any proposed disallowance.

OCC witness Gonzalez’s proposed method of calculating a disallowance 1s simalarly

unsupported by the evidence. Mr. Gonzalez simply proposed ||| EGNGTGTGTGTNGNEGEGEGEGE
_ % For example, Mr. Gonzalez testified that || NGB
_?9 In her rebuttal testimony, Company witness Eileen Mikkelsen

further observed that Mr. Gonzalez’s “recomumendation of a disallowance amount of the total
REC cost is equivalent to assumng, conirary to fact, that the RECs were never purchased and

that the Comipanies wholly failed to comply with their statutory mandates—all of which simply

st e e, I
N ' Company witness Eileen Mikkelsen testified that the

377 1d.. p. 133. The Atomey Examiner took this to mean,
I

™ Gonzalez Testimony. p. 34 (Confidential).
™ Tr. Vol. ITI (Confidential). p. 622.
* Mikkelsen Rebuttal Testimony, p 3.
¥ Tr. Vol. 1T, p. 623 (Confidential).
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customers did not begin to pay for the RECs at the time the contracts were executed **

Mr. Gonzalez’s testimony failed fo provide the requusite concrete insight or acceptable
nmethodology to determine an allegedly appropriate disallowance amount. Thus, there 1s no
evidence to support an order of a disallowance.

C. Disallowing Revenues Already Recovered By The Companies Would Be
Unlawful.

Auy Cominission order requiring the refund of any monies already collected by the
Companies pursuant to the rate schedule in Rider AER would violate Ohio’s prohibition on
retroactive ratemaking. The rule against retroactive ratemaking strictly limits the circiunstances
under which refunds can be issued—none of which apply here.

1. Ohio law prehibits retroactive ratemaking.

The rule agamst retroactive ratemaking has a long and well-established history. In Keco
Industries, Inc. v. Cincinnati Suburban Tel. Co.”® a customer sought restitution for payments to
a utility related to an increase in rates approved by the Commussion but later found to be
unlawful by the Supreme Court.*® The Court held that Ohio law, “in the absence of a statute
therefore, affords no right of action for restitution of the increase in charges collected during the
pendency of the appeal. ™ As such, “a consmner is not entitled to a refund of excessive rates

paid during proceedings seeking a reduction in rates.”**® Indeed, pursuant to Section 4905.32, a

¥ Mikkelsen Rebuttal Testimony. pp. 4-5.
383 166 Otic St. 254 (1957).

4 Id. at 255.

5 7d. at 255, Syllabus. para. 2.

3% 14 at 259. The ‘no-refund’ rule predates Keco Industries. See Great Micni Valley Taxpavers Ass 'n v.
Pub. Uil. Comnn. {1936). 131 Ohio Sr. 285, 286 (affirming Commission finding that Section 614-23 of the Olio
General Code {the foreranner of Section 4905 26} prohibited refunds for complaints of excessive rates already
collected). See also, Pub. Util. Cowmn. OF Oliio v. United Frel Gas Co., 317 U.S. 456, 464 (1943) (“[Section 614-23]
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utility has no option but to “collect the rates set by the comamission and is cleariv forbidden to

refund any part of the rates so coflected ™’

Likewise, in Lucas County Conmt’s v. Pub. Util. Comm. ** the Ohio Supreme Court
affirmed the Conmussion’s dismissal of a complaint where the customers of a natural gas utility
sought a credit or rebate for charges collected pursuant to a Commnussion-approved experimental
weather normalization adjustment (“WNA™) program. The Lucas County Conmmissioners
claimed that the WNA resulted in overpayinents of approximately $8.5 million because if led to
natural gas rates being higher than they otherwise would have been *®
Inn wpholding the Commuission’s deciston, the Court held that there was “no statutory

2390

authorization for the ordering of . . . a credit or rebate. {Wihile a rate is in effect, a public

utility must charge its customers in accordance with the comnission-approved rate schedule,™!
Indeed, the Court held: “the commission may conduct an mvestigation and hearing, and fix new
rates to be substituted for existing rates, if it determines that the rates charged by a utility are
unjust or unreasonable. The substitution has prospective effect only.””? The Commission also

closely adheres to the rule *?

{continned...)

gives the Comnmission power to prescribe. . .rates prospectively.. . [t}here is no basis...for concluding that the
Commission’s orders can be retroactive to the date when the Cormmission’s inquiry into the rates was begun ™).

387 Keco Indusaries, 166 Ohio St. at 257 {emphasis added).
8% 80 Ohio St. 3d 344 (1997).

3% r4., Prior History, at ¥2.

¥ 1d. at 347.

¥ 1d. (citing to Section 4905 32).

% Jd. (emphasis added). See alse, In re Application of Columbus 5. Power Ce. {2011). 128 Oluo St. 3d
512, 515-516 (“The mmlawful rate icrease at iszue] lasted until the end of 2009 and has been filly recovered. so
reversing the retroactive increase will not reduce ongoing rates. The role against retroactive rates. however, also
prohibits refinds.”) (emphasis added); Ohio Consumers’ Counsel v. Pub. Util. Comim, (2009), 121 Chio 8t. 3d 362,
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2. Any disallowance in this preceeding would violate the rule against
retroactive ratemaking.

Under Ohio law, no refimd or disallowance for monies already collected pursuant to the
rates charged under Rider AER is permussible in the present proceeding. The Rider AER tanff
maposed rates on customers by rate schedule to enable the compaiies to recoup the costs of
meeting their AEPS compliance obligations from 2009 to 2011. As in Lucas County, Rider AER
was approved by the Commussion and resulted in a Commission-approved tariff containing Rider
AFER. Pursuant to the AER tariff, the Companies made 27 on-time quartezly filings stating their
updated rate schedule for Rider AER dwring 2009 through 2011. Consistent with the ESP
Stipulation, the propesed rates in these filings tock effect 30 days after filing. subject to
Conumission review, “unless otherwise ordered by the Commission.”™* Thus, here. as in Keco
Industries and Lucas Connty, a “Cominission-approved rate schedule” 1s m effect and there is

“no statutory authonzation for the ordering of . . . a credit or rebate.”**

{continued...}

367 (“[Alny refind order would be conirary to our precedent declining to engage in retroactive ratemaking.”):
Grean Cove Resort Chwners Assoc. v. Pub. Util. Comm, (2004), 103 Ohio St. 3d 125, 130 (~“Neither the comniission
nor this court can order a refund of previously approved rates, however, based on the dactrine set forth in Keco
Industries, fic. v. Cincivmati & Suburban Bell Tel. Co.™).

3 See, e.g., in In the Matter of the Application of Columbus Southern Power Company for Approval of an
Electric Security Plan, Case No. 08-917-EL-S80, 2011 Ohio PUC LEXIS 1084, *86-87 {Oct. 3, 2011) (*The
Commission agrees with [the utility] that an adpastntent to the FAC defemal balance, which we previously
authorized to be collected as a means to recover the Companies’ actual el expenses incurred plus carrying costs.
would be contrary to the Court’s prohibition against retroactive ratemaking and refunds.™); Northeast Olio Public
Energy Council v. Ohio Edison Company. Case No. 09-423-EL-CSS, 2009 Chio PUC LEXIS 481, *8-9 {July 8.
2009) (“Based npon the Supreme Court's decision m Kece fndustries. .. [complainants] and their customers may not
be entitled to a refund of switching fees already collected by FirstEnergy even if the Commission deterinines thar

such fees are unjust or vareasonable.”)

% See, e.g., Case No. 08-0935-EL-SSO. Ohio Edison Company. P.U.C.O. No. 11. Sheet 84, 8" Revised
Sheet Page 1 of 1 (Effective Date: July 1, 2011,

35 Lucas County. 80 Olido 5%, 3d at 347; see also Keco Induskies, Syllabus, par. 2.
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Even if allegedly excessive prices were paid for RECs (which they were not), these prices
were reflected in the amounts collected from customers pursnant to Rider AER. As Company
witness Mikkelsen testified, by July 31, 2013, the Companies will have collected all but $4.9
million of REC-related costs from 2009 through 2011.%*° Thus, the Commission cannot order a
refund without engaging in prohibited refroactive ratemaking activity. As such, any changes or
adjustments to Rider AER can have a prospective effect only. In the case of rates already
collected, disallowances, refunds, credits or disgorgements of any sort, stmply are not
pennissible.

VI. THE COMPANIES ACCURATELY CALCULATED RIDER AER.
Goldenberg verified the mathematical accuracy of the quarterly Rider AER calculations
and traced the dafa to various sources provided by the Companies.™’ Goldenberg was also able

to verify the invoices to the REC purchases.”®

In its Report, Goldenberg also made a number of
reconunendations.*® The Companies agree with many of the recommendations made by
Goldenberg and are willing to implement those 1f ordered to do so by the Commmission on a going
forward basis, if the Companies have not already done so. The Companies, however, cannot

implement some of the recommendations due to regulatory commitments made as part of their

Electric Security Plan(s) approved by the Commission.*®

3% Mikkelsen Rebuttal Testimony. p. 4. If the Companies had not agreed to a smoothing of Rider AER
rates through the course of ESP 3, all of these costs would have been recovered by Febmary 2013, See Id.

¥ Goldenberg Report, p. 6.
W rd..p. 7.
¥ M., p. 3.
% nikkelsen Testimony. p. 3.
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On page 31 of its Report, Goldenberg made several recommendations™®' related to
improvements the Conipanies could make to the quarterly rider AER calculations and how
certain costs are calculated. As Company witness Mikkelsen testified, the Companies agree with
Recommendations (5), (6). (8), (9), (10). (13), (14) aud (15) and, if the Companies have not done
50 already, will implement them upon Commiission approval on a going forward basis. ¥

Goldenberg also made reconunendations generally atternpting to align the costs
recovered each quarter under Rider AER more closely with the costs estimated to be meurred n
that quarter; i.c.. to have any over or under recovery mcluded m the Rider for the second
subsequent quarter. Goldenberg also made one recommendation related to the under recovered
deferral balance as of December 31. 2011.*® In Recommendation (1) on page 31 of its Report,
Goldenberg further recommended that the overall Rider AFR rate calculated for each operating
company should be used rather than allocating to rate schedule based on Joss factors.™™ As
Ms. Mikkelsen testified, however, the Companies “are bound by regulatory commitments that
preclude the Companies from mmplementing these recotmnendations” *° Specifically, on July 18,
2012, in Case No. 12-1230-EL-SS0, the Conunission adopted a Stipulation and approved the
Companies’ third Electric Security Plan.*® In that Order, the Commission approved the

continued recovery of the cost of renewable energy requirements throngh the Rider AER

miechanism. Specifically, the Commission adjusted the recovery period such that costs would be

% See Goldenberg Report, p. 31; Recommendations (5), (6), (8), (9), (10), (13}, (14) and {15).
2 pfikleelsen Testimony, pp. 4-5.
3 See Goldenberg Report, p. 31: Recommendations (2}, (3}, (4}, (7).
4 1d..p. 31, Recommendation {1).
5 nikkelsen Testimony, p. 6.
W6 1d. See generally, Case No. 12-1230-EL-SS0. Opinion and Order (July 18, 2012).
279-



recovered, on a levelized basis, through May 31, 2016.%7

The Compames’” ESPs require that the
rate design in effect at the time of the Stipulation remain m effect throughout the term of the ESP
unless expressly modified in the ESP*** At hearing, Staff witness Storck, on behalf of
Goldenberg, agreed with Ms. Mikkelsen that there are now regulatory commitments from the
Order in Case No. 12-1230-EL-SSO that would prevent the Companies from maplementing the
reconunendations in the Goldenberg Report relating to the tuning and term of recovery.*” For
all of those reasons, the Commission shounld not approve Goldenberg’s Recommendations (1),
(2), (3), (4 (1.

VII. CONCLUSION

For all of these reasons, the Cormmission should find that the costs mncurred by the
Companies in complying with their reniewable energy benchmarks dunng 2009 through 2011

were reasonably and prudently incurred costs and dismiss this andit proceeding,

DATED: April 15, 2013 Respectfully subinitted,

/s/ David A. Kutik

James W. Burk, Counsel of Record
Carrie M. Dumn

FIRSTENERGY SERVICE COMPANY
76 South Main Street

Akron, Ohio 44308
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Facsimmle: (330} 761-7735

E-mail: burlg@firstenergycorp.com

Dawvid A. Kutik
Lydia M. Floyd

#7 Mikkelsen Testimony. p. 6; Case No, 12-1230-EL-850. Opinion and Order. at p. 35,
498 Mikkelsen Testimony, p. 8; Case No. 12-1230-EL-S50, Opinion and Order, at p. 8.
W Te Vol. 1. p. 40,
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