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BEFORE 
THE PL^LIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Review of the 
Alternative Energy Rider Contained in the 
Tariffs of Ohio Edison Company, The 
Cleveland Electric Illuminating Company, 
and the Toledo Edison Company 

Case No. 11-5201-EL-RDR 

POST-HEARING BRIEF OF OHIO EDISON COMPANY, THE CLEVELAND 
ELECTRIC ILLLTMINATING COMPANY, AND THE TOLEDO EDISON COMPANY 

I. INTRODUCTION 

Ohio Edison Company, Tlie Cleveland Elechic Illimmiadng Company and Tlie Toledo 

Edison Company (the "Companies" or the "FirstEnergy Ohio Utilities") at all times have 

complied with their obligation to purchase renewable energy and solar renewable energy 

resoui^es. No party questions that fact. Tlieissuepresentedby this case is largely this: whethei" 

the Companies paid the proper price for certain renewable resomces originating in Ohio during 

2009-2011 ("In-State All Renewables"). The muebutted evidence demonstiates tliat all In-State 

All Renewables purchased by the Companies weie procmed tlirough independently managed 

competitive solicitations which produced prices that reflected tlie market at the time. Tliese 

renewables were thus reasonably available. Tlie competitive solicitations were conducted by 

Navigant Consulting, Inc. ("Navigant"), an independent, nationally recoj^ized consulting firm 

with significant experience in conducting competitive solicitations for renewable energy 

products. The Companies' piuchase decisions were based on reconmiendations from Navigant. 



The muebutted evidence also demonstrates that tlie Companies' cost for procming renewable 

and solar resources never exceeded the statutoiy tliree percent thi'eshold for potentially seeking 

relief from their purchase obligations- Those paities questioning the Compauies' puichase 

decisions baldly claim that the price paid for certain In-State All Renewables was too high. But, 

as the record shows, given that the Ohio In-State All Renewables market was imlike other 

renewable markets in that there was simply no data on market prices (other than the resiUts of the 

Companies' independently rmuiaged competitive solicitation processes), fliere is simply no 

credible evidence to suppoit a claim that the Companies paid too iniKh. 

Ohio Revised Code Section 4928.64(B) mandates that an electric distribution utility 

obtain a prescribed amomit of renewable energy and solar renewable energy resources as part of 

their electricity supply, including requiring that at least half of the renewable energy resouices be 

In-State All Renewables, Consequently, during 2009 thiou^i 2011, the Companies were 

required to comply with the renewable energy benclm^iks for those years, hi fact, the 

Commission has previously found that the Companies have at all times complied with those 

obligations. 

Tlie Companies complied wife flie requiremeiife of Section 492S.64 througii die purchase of renewable 
energy ciediti as permitted mider Section 4928.65. See In the Matter of Ohio Edison Company, the Cleveland 
Electric lUtnnifiating Company, and (he Toledo Edison Company's Annual Status Repoii, Case No. 10-499-EL-ACP, 
Finding and Order, p. 4 (Mar. 14, 2G12) C'Case No. 10-499-EL-ACP") ("[T]be Commission finds tliat FirstEnergy is 
in conipUance with its 2009 overall renewable energy resources benclunai-k and adjusted overall SERbenchmark."); 
In the Matter of the- Animal Alternative Enei'gy Stains Report of Ohio Edison Company. Tlw Cle\'eland Electric, 
Uhiminatmg Company, and Tlie Toledo Edison Company, Case No, 11-2479-EL-ACP, Finding aixd Ordei", pp. 3-4 
(Aug. 15. 2012) ("Case No- 1 l-2479-EL-ACP") ("[Tjlie Conunission finds that FirstEnergy is in compliance with 
its 2010 overall renewable energy I'esources bencUinad!, in-state renewable energy resouices benchmark, ovei-all 
SER benclunaik, and adju&red in-state SER benclnimd:. including its shortfall of solar RECs carried ovei' from 
2009,"'); In the Matter of the Annual Alteinative Energy Status Report of Ohio Edison Company, The Cleveland 
Electric Illuminating Company, and Tiie Toledo Edison Company. Case No. I2-1246-EL-ACP. Finding and Order, 
p. 3 (Oct. l a 2012) ("Case No. 12-1246-EL-ACF'). 
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Section 4928.64 provides only two potential avenues of relief fiom the obhgation to 

pm"chase renewable or solar energy resources. Section 4928.64(C)(4)(a) provides a narrow force 

iiiajeiire exception. The Companies did not qualify for this exception because there were In-

State All Renewables reasonably available in tlie ii^rketplace in sufficient quantities from 2009-

2011. Specifically, because the Companies were able to procure In-State All Renewables 

thiough competitive solicitations, such resources were available. Tims, the Companies were 

statutorily mandated to purchase the renewable energy credits (''RECs") and force majeme was 

inapplicable. 

Section 4928.64(C)(3) provides that an electric utility "need not comply" if a company's 

cost of complying witli the statutoiy mandates exceeds tlrree percent of "its reasonably expected 

cost of otherwise producing or acquiring tlie requisite electricity." Although this is not a 

rmmdatoiy path to rehef from the puichase obligation (because the stahite provides only tliat a 

company "need not comply", mther than "shall not be required to comply"), the mn-eftited 

record evidence in this case shows that the Con^anies' cost of coinpliance with the statutoiy 

mandates did not exceed the fl^ee percent cost provision. Tlierefore, the Companies could not 

invoke any option related to this provision. Put simply, under tlie facts of this case, and 

coi^istent with the Commission's previous determination, the law did not provide any alternative 

" Go!izaie2 TestiiiMny, p. 32 ("FirstEiiergy did not meet or exceed the 3% provision of Ohio law even 
while purchasing Iii-State All Renewable RECs.. ."): Tr. Vol. IIL p. 523 (Company witness Eileen ?vlikkelsen 
testified that FirstEnergy did not meet or exceed tlie three percent cost provision duiing 2009 througii 2011). See 
also Connnissiou Ordered Ex, 1 at p. 30. The following citation formats are applied in this brief: direct testimony 
of a witness will be refeixed to by die witness's h^t name followed by "Testiinony," e.g. "Statiiis Testimony;" 
rebuttal testimony will be refeired to by the witness's last name foUowed by "Rebuttal Testimony"; all citations to 
flie hearing transcript in tlie proceeding will be in the format '"Tr. Vol. , p. ."' with confidential portions of die 
transcripts indicated in parenthesis; and exhibii^ will be identified by party name and exliibit nimiber. e.g. 
'"Coinpany Ex. 1."'. 

-3-



other tlian to comply with the statutory mandates through the piircliase of reasonably available 

hi-Stafe AIJ Renewables.^ As noted, the Companies complied. 

Those questioning the Companies' pmchi^e decisions seek to apply convenient but 

incorrect hhidsight. Ceitain parties even suggest tliat the Companies should have ignored the 

law and paid an "alternative compliance payment,'"^ a suggestion that camiot be taken seriously 

and must be dismissed out of hand. Moreover, having the Companies pay an "alternative 

compliance payment" in lieu of their purchase obligation is sinrply miavailable mider the plain 

language of Section 4928.64. There is no provision for this type of waiver of comphance in 

Section 4928.64, 

Despite the fact that the Companies complied with the law, Staff and ceitain interveiioxs 

contend that tlie Companies acted imprudently by paying unreasonably hi^i prices to purchase 

la-State All Renewables during 2009 tlirough 2011, They base that conclusion on findings set 

forth in Exeter Associates, hic.'s Confidential Final Report MaaagemeufPerfoimaiice Audit of 

the Alternative Energy Resource Rider (Rider AER) of the FirstEnergy Ohio Utility Coii4)anies 

for October 2009 tlirough December 31,2011 (the "Exeter Repoif). In that report, Exeter 

contended that the Companies paid mrreasoiiabiy high prices for In-State All Renewables for 

2009, 2010 and 2011, From 2009 through 2011, six Requests for Proposals ("RFPs") were held 

to procure RECs to comply with Ohio Revised Code Section 4928.64. But Exeter's conclusion 

regarding price is wholly unsupported by Exeter's own report and the record. For example. 

' Case No. Q8-8S8-EL-ORD, 2009 PUC LEXIS 429. *35-37 Q m s 17.2009), See discussion infra at pp. 

21-22. 

^ Commission Ordered Ex. 2A atp. 31; Gonzalez Testimony, pp. 30-31. 
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Exeter agreed that the Companies' RFPs were competitive solicitations.^ Exeter's representative 

admitted that prices from competitive soHcitations would reflect market prices.* Exeter obseived 

t!ial, dming the Conq)anies' first tliree RFPs, thei-e was no relevant market pricing uifonuation 

available to the Conqjanies.^ 

Those questioning the price paid by die Companies for certain In-State All Renewables 

base their arguments on the relationship of the prices actually paid to the level of the compliance 

payment penalty or to prices for RECs in other markets. Tliese comparisons are wrong. As 

Exeter's representative admitted, the compliance payment penalty was not based on a market 

price. The indicative pricing information tliat Exetei' relied on and other parties cited does not 

even represent actual prices of RECs or RECs in quantities sufficient to meet the Companies' 

benchmaiks. Fmther, no other market was similar to the Oliio In-State All Renevirables maiket. 

For example, imlike otlier states, Ohio law: (a) prescribes a geograpliic limitation in the form of 

any in-state pmchase requirement; and (b) lacks an Altemate Coiiq)liaiice Payment ("ACP") that 

could be recovered from customers and therefore act as a price cap. Simply put, there is no 

credible evidence that shows that prices that the Companies paid for In-State All Renewables 

during 2009 tlirough 2011 were unreasonable. Given this feet, disallowance of any costs in tliis 

case would be unreasonable and unlawfid. Therefore, the Commission should find that the costs 

iiicmxed by the Companies in complying with tlieir renewable energy benchmarks dming 2009 

thiough 2011 were pmdently iiicmied costs and dismiss this audit proceeding. 

Commission Ordered Ex. 2A at p. ii, 

^Tr .Voi .Lp. 79. 

^ Coiimiission Ordered Ex. 2A at p. 29. 

^Tr.VoI. l .p . S3. 
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n . PROCEDURAL HISTORY 

On September 20, 2011, the Commission initiated this audit proceeding by opening a 

docket to review Rider AER. To assist witli the audit, the Conunissioii requested that the Staff 

secure the seivices of outside auditors.^° Staff selected Exeter and Goldeuberg Sclmeider, LPA 

("Goldenberg") as outside auditors.̂ ^ Exeter was selected to perfoim a 

management/performance audit and Goldenberg was selected to peiToiiu a fmancial audit. On 

August 15- 2012, the Exeter and Goldenberg reports were filed with the Commission. 

In its report, Exeter explained that it "examined tlie FirstEnergy Ohio [Ujtilities' 

procurement process for evaluation relative to the following miportant characteristics: 

(1) competitiveness; (2) transparency; (3) cost; and (4) ability to obtain adequate iiidmtiy 

response/'" Exeter fomid that "[ejacli of tliese coi^ideirations appears to have been satisfied by 

the REC acquisition approach enployed by the Companies. "̂ "̂  Exeter also found that "[t]he 

RFPs issued by tlie Fii'stEnergy Ohio utilities aie reasonably developed and do not appear to 

incorporate any provisions or Xevms that could be assessed to be anticompetitive."'^ It ftuther 

found that the Companies employed adequate mechanisms to obtain industry response to the 

RFPs, Exeter thus concluded that tlie Companies' RFPs were competitive, tianspaient and 

designed to obtain adequate industry response. 

' See /w the Matter of the Rmieu- of the Altei-natfve Energy Rider Contained m the Tariffs of Ohio Edison 
Company, The ClevelandElectriclllummating Company, and The Toledo Edison Company, Case No, 11-5201-EL-
RDR,En&y,p. I (Jaii. IS. 2012) ("CaseNo. n-5201-EL-RDR"). 

^°See Case No. ii-520i-EL-RDR, Enfty, p. I (Feb. 23, 2012). 

^̂  See id., p. 2. 

^̂  See id. 

^̂  Commission Ordered Ex. 2A at p, li. 

' ' Id . 

' ' Id . 
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In addition, Exetei" determined that the Companies employed adequate mechanisms to 

review and evahiate bid results and that the Companies used an acceptable approach to solicit 

industry feedback regaiding the strengtt^ and weaknesses of RFPs.'^ Exeter found that the 

Coii^anies effectively used this iiifotination to modify subsequent RFPs. Exeter found that for 

compliance years 2009 tlirough 2011, the Companies paid reasonable prices for All-State All 

Renewables, All-State Solar, and to the extent RECs were available, In-State Solar.'^ Regarding 

the prices tl̂ t̂ the Companies paid for In-State All Renewables, Exeter found that, at the time of 

RFPs 1,2 and 3, "tlie market for hi-State Ail Renewables in Ohio was still nascent; reliable, 

traasparent information on market prices, fiiture renewable energy projects that nmy have 

resulted in fiiture RECs tiadmg at lower prices, or other iufoimation that may have direcdy 

influenced the Companies' decisions to purcl^se the liigh-priced RECs was generally not 

available." Yet, Exeter nevertheless concluded that the Companies paid excessive prices to 

satisfy tlieir in-state renewable coiiqjliaiice obligations for 2009 through 2011.^' Exeter based 

this finding on a comparison of the prices that the Companies paid for In-State All Renewables 

with the level of compliance payment penalties and indicative infonnation regaiding the prices 

of RECs m other states. As demonstrated below, neither comparison is correct. 

Exeter also suggested that the Companies could have pursued four alternative courses 

instead of procuring In-State All Renewables: (1) The Companies should have ma^k an 

"alternative compliance payment" in lieu of procuring RECs; (2) the Companies could have 

' 'Id. 

"̂̂  Id., at pp. ii-iii. 

'^/<^..atpp. iii-iv. 
i9 

Id., atp. iv. 
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consulted with the Staff of the Coinmission; (3) the Companies could have souglit force majeure 

on the basis of high prices even though the required RECs were reasonably available for 

piuchase in the marketplace; or (4) the Companies could have delayed their decisions to 

purchase in-state renewables based on high prices. Exeter frtrther reconunended that the 

Commission "•examine" a disallowance for the costs associated with the Companies' pmchase of 

In-State All Renewable RECs. Tlie Exeter Report, however, did not reconmiend that any such 

disallowance be ordered or provide any specific amount that should be considered for a 

disallowance. 

Goldenberg's Report focused on the verification of the accuracy of the Companies' 

calculations involving Rider AER and the associated comphance transactions, as well as a 

review of the Companies' accoimting treatment of such compliance activities.̂ ^ Per the 

Commission's request̂  Goldenberg also evaluated the Coinpanies' stahis relative to the three 

percent provision contained within Section 4928.64(C)(5)?^ In its Report, Goldenberg first 

made a few recommendations regaidii^ the calculation of the Quarterly Rider AER, but 

Goldenberg verified the mathematical accuracy of tlie quarterly Rider AER calctdations and 

traced tlie data to varioiK somces provided by the ConEpanies.̂ "* Second, Goldenberg 

reconunended tliat the Companies should calculate carrying costs based on the difference 

between monthly revenues booked and expenditures incurred for the month.̂ ^ Tliiid, 

^Vtf., pp. 31-33. 

' *7rf . .p.33. 

~~ Coimnission Oidered Ex. 1. p. 3. 

""Id. 

' '/(f..p.6. 

35 
Id.,-p. 7. 



Goldenberg continued that it was able to verify invoices to tlie REC conhacts.^^ Fourth, 

Goldenberg recommended fliat the Companies use the policy implemented in 2011 related to the 

retirement of RECs in the fiitui'e. Fifth, Goldenberg discussed various methodologies related to 

the tluee percent calculation, but ultimately recommended that the Companies provide their own 

tlnee percent calculation for: (i) the next calendar yeai-; (ii) for the balance of the standard 

service offer ("SSO") period; and (iii) a historical calculation.̂ ^ 

TTie Companies and various intervenors subsequently ei^aged in discovery. A hearing 

took place before the Coinmission fiomFebinaiy 19 to Febiiiaiy 25,2013. At tlie hearing, Staff 

offered the Exeter Report and tiie Goldenberg Report into evidence. Staff also pi-esented 

Dr. Steven Estomin fiom Exeter and Donald Storck from (joldenberg for cross-examination. 

Througii the Exeter Report, Staff apparently contended that the Companies paid higli 

prices for In-State All Renewable RECs and that the Companies should have pursued the 

alternative suggestions set out in the Exeter Report. OCC, tlirough the testimony of Wilson 

Gonzalez, 

Ml. Gonzalez also contended that the Companies should have pursued the alleged alternatives 

laid out in the Exeter Report eitiier by seeking force majeure or by making a con^liance 

payment even though RECs were reasonably available for purchase in the market.̂ ^ 

36 

27 

Id. 

Id. 

'-^Id. 

^̂  Gonzalez TesHmooy (Confidential), p. 36. 

^° Gonzalez Testimony, pp, 21-24 and pp. 25-28. 



As demonsti'ated below, the evidence at the hearing shows that Staff and OC^C's 

contentions are unsupported. Instead, the evidence shows that the Companies complied with 

their statutoiy obligations luider Section 4928.64 and acted reasonably in procuring In-State All 

Renewables to meet those obligations. Accordingly, the Con^Janies request that the Commission 

find that die Companies' costs of procuring In-State All Renewables were pmdently incurred, 

reject any aigiunents to tlie contraiy and dismiss this audit proceeding. 

IIL THE COMPANIES, AT ALL TIMES, COMPLIED WITH OHIO REVISED 
CODE SECTION 4928.64. 

A. The Companies Had A Duty, To Meet The Statutory Renewable Energy 
Requirements Contamed In Ohio Revised Code Section 4928.64—And The 
Companies Complied With That Duty. 

Section 4928-64 and the related regidatious promulgated thereiuider establish the 

Companies' duty to comply with renewable energy benchmaiks. This duty a^o is set forth hi tlie 

Companies' ESPs. During 2009 Uirongh 2011, the Coiiq>anies satisfied their in-state renewable 

energy benchmarks by procuring, tiuough four independendy managed competitive RFPs, a 

sufficient siq^ply of In-State All Renewables to meet those benchmarks. 

I. Section 4928.64 and Chapter 4901:1-40 of the Ohio Administrative 
Code create a duty for a utility to comply with the renewable energy 
benchmarks established under Section 4928.64. 

Ohio's alternative energy compliance regime is established by Sections 4928.64 and 

4928,65 of tlie Ohio Revised Code. By 2025, "twenty-five percent of the total number of 

kilowatt hours of electricity sold" by an "electric distribution utility" must come from 

"alternative energy resouices."^^ At least half of these resomces must "be generated from 

" R.C. § 492S.64(B). 

-10-



renewable energy resources, includmg one-half percent from solar energy resources."^"^ In 

addition, ''at least one-half of the retiexvable energy resources.. . shall be taet through facilities 

located in this state." ^ UtiMties may meet their aimual conipiiance obligations through the 

procmement and redemption of RECs. RECs come in two fonns: non-solai- and solar 

C'SRECs"). 

There aî e only two possible exceptions to meeting tlie required benchmarks: (1) if a 

force majeure situation precludes a company's ability to comply; and (2) if a company's costs to 

con4)Iy exceed three percent of its cost of otherwise acquiring requisite electricity.^^ If these 

exceptions do not apply, then a utility must comply with the statutoiy benchmarks. Tlie lunited 

exceptions to compliance frirther the legislative intent to force utilities to pmchase in-state 

renewable resomxes and thus grow the renewable energy industry in Ohio. 

Notably, the only provision in Section 4928.64 that references the cost of procuring 

renewable energy resources is the three percent provision of Section 4928.64(C)(3).^^ The dnee 

percent provision, however, does not exclude the possibility that a utility will have to make up 

any alternative energy comphance shortfall in a subsequent compliance year. Indeed, the 

^̂  R.C. § 492B.64CB)(2), 

^̂  R.C. § 492S.64(B)(3) (empliasis added). 

^^R.C. §4928.65. 

^̂  R.C. § 4928.64(C}(3)-(4). Ill the case of the tiiree percent calculation. Section 4928.64(C)(3) provides 
fliat a utility "need not comply M'ith a benchmark. ..to ]he extent fliat its reasonably expectedcost of that compliance 
exceeds its reasonably expectedcost of othei-wlse producing or acqairing die requisite electricity by three percent or 
more." R.C. §492S.64{C')(3) (emphasK added). Tims, this provision is discretionary in tiiat a urility "need not 
comply" with its aminal benchmarks once the tliree percent calculaHon lias been inet. 

^̂  Entiy on Rehearing. Case Ho. 08-8SS-EL-ORD. 2009 Ohio PUC LEXIS 429, *35-37 (June 17, 2009). 

'^ Bradley Testimony; p. 45. ii. 15 (citing the October 1.200S letter fiosi Speaker Jon Husted of the Ohio 
Hovise of Repiesentatives to Alan Schriber, Cl^innan of the PUCO). 

^̂  See Stathis Testimony, p. 39; Tr. Vol. II. p. 431. See also Tr. Vol. I, p. 96. 
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Commission has reseived the right to impose a "catch-iip requirement" for any mider-compliance 

caused by the three percent provision.̂ ^ 

With respect to force majeure relief imder Section 4928.64(C)(4), the Commission must 

"determine if renewable energy resouices are reasonably available m the tnarketplace in 

sufficient quantities for the utility or company to comply with die subject minimum benclmiaik 

dming the review period." The Commission also must determine if die utility made a ''good 

faitli effort" to meet its compliance obligatioi^ for the benclunaik in question.'*^ Hie 

Commission may giant force majeme only if it finds that "renewable energy or solar energy 

resources are not reasonably available to permit tlie electric distribution utility . . . to comply, 

during die period of review, with the subject minimum benchmark."'*^ 

A force majeme detennination, however, does not "automatically reduce the obligation 

for the electric distribution utility's or electric services company's compliance in subsequent 

yeais.'*^^ The Commission Uius may require a utility to make up the benchmark shortfall subject 

to the force majeure determination in subsequent compliance years, hi fact tlie Commission 

h ^ typically done so when force majeme relief has been granted. ^ 

^̂  Case No. 08-S88-EL-ORD. Opinion and Oi-der. April 15,2009 at p. 3S. 

* R . C . § 492S.64(C)(4)(b) (einphasis added). 

' ' I d . 

*̂  R.C. § 492S.64(C)C4)(c). 

' ' I d . 

""Id. 

^̂  Case No. 10-499-EL-ACP, Finding and Order, ar p. 4 (Mar. 4, 2010): Case No. 11 -2479. Finding and 
Order, p. 4 (Mai-. 14,2010); IntheMatter of the Application of Ohio Edison Company, Jlie Cleveland Electric 
Illuminating Company, and Tlie Toledo Edison Company for Approval of a Force Majeure Determination for a 
Fojiion of The 2009 Solar Ena-gy Resources Benchmark Requirement Pursuant to Section 4918.64(C)(4) of the 
Ohio Revised Code, Case No, 09-1922-EL-ACP, Finding and Ordeivp. 3 (Mar. 10,2010) ("Case No. 09-1922-EL-
ACP"). 
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Section 4928.64 also requires tlie Commission to conduct an annual review of each utility 

to ensure comphance, and to "identify any undei-compliance or noncompliance," with the 

relevant annual benchmarks ."̂^ If an electi'ic dishibution utihty fails to meet its annual 

con^hance obligation, then Section 4928.64(C)(2) provides that the Commission "shall impose 

a renewable energy compliance payment ou the utihty" should the Commission determine that 

"noncompliance" was "avoidable."^^ 

Chapter 4901:1-40 of the Ohio Administmtive Code implements the requirement of 

Sections 4928.64 and 4928.65. The ndes provide a methodology for computmg a utility's 

""baseline for compliance"^ and require each utility, beginning in 2010, to file a plan for 

comphance with tlie benclunaiks contained within Section 4928.64.'*^ 

The lules also mandate that a utility file an aimual status report with the Conmiission 

demoi^trating compliance with a previous conq)haHce year's benclunarks,^° In the case of 

imder-compliance or noncompliance, the Commission may impose a compliance payment as 

specified in the statute,̂ ^ The rales provide that such payments are not recoverable fiom 

customers and, further, do not specifically provide tliat tlie payment thereof can be made in lieu 

46 

47 

48 

R.C. § 4928.64(CXl). 

R.C. § 4928.64(C)(2). 

Rule4901:l-40-03(B)(1).O.A.C. The Rule specifically pro\'ide.s: 

For eleclric utilities, the baseline sliall be computed as an average of the tliree preceding 
calendar yeais of the total annual number of kiiowatt-houi^ of electricity sold under its 
standaid sei-vice offer to any and all retail eleclric ciiston^rs wliose electric load centers 
ai^ sen'ed by tliat electric utility and are located witliin the electiic utility's certified 
territory. Ilie calculation of the ba.seiiiie shall be based upon the average, aiumal. 
kiiowati-hoiir sales reported in tliat electric utility's three most recent forecast reports or 
reporting fonns. 

^̂  See Ride 4901:1-40-03(B)(1) and (C), 0,A.C. 

^̂  See generally. Rule 4901:1-40-05, 0,A.C. 

^̂  See Ride 4901: l-40-08(A)-p), O.A.C. 
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of actual compliance with the relevant bencluuark.̂ ^ As mandated by the statute, the rules 

contain provisions for force majeme determinations and the three percent calcidatiou.̂ ^ Once 

again, considerations of cost of compliance only factor into the three percent calculation; there is 

no reference to cost of comphance in the rules as a basis for a force n^jeuie deteimination. 

2. The Companies' ESPs required the Companies to procure RECs to 
meet the requirements of Section 4928.64 and established Rider AER 
to recover the costs that the Companies incurred to meet those 
requirements. 

In In the Matter of the Application of Ohio Edison Cotnpany, The Cleveland Electric 

llhifmnating Compatt)̂  and Tlte Toledo Edison Company Case No. 0S-935-EL-SSO for Authority 

to Establish a Standard Service Offer Pursuant to R. C. § 4928.143 in the Fortn of an Electric 

Security^ Plan, Case No. 08-935-EL-SSO ("Case No. 08-935-EL-SSO"), die Companies and 

vaiious hitervenors entered into a stipulation to estabhsh an electric security plan ("ESP 1") diet 

authorized the Companies to recover their compliance costs associated with Section 4928.64, 

For the period of Jamiaiy 1,2009 tlnough May 31,2011, ESP 1 required diat the Companies use 

an RFP process to meet their renewable energy resource requirements. The Companies agreed 

" See Elide 4901:1-40-OB(DX O.A.C. 

^̂  See generally. Rides 4901:1-40-06 and 4901:1-40-07,0-A.C. 

*̂ indeed. In the Matter of the Adoption of Rules for Alternative and Renewable Energy Technology, 
Resources, and Climate Regulations, and Review of Chapters 4901:.^-!, 4901:5-3, 4901:5-5, and 4901:5-7 of the 
Ohio Admmislraiive Code, Pursuant to Amended Substitute Senate Bill No. 22J, Case No, 0S-888-EL-ORD. the 
Coimnission rejected the argument that Section 4928.64 allowed for a statutory waiver of bencliinark.s iti the cases 
of faigli compliance costs tliat did not cross the direshold of the tiu'ee percent calcidation. 2009 Ohio PUC LEXIS 
429, *35-37 (June 17,2009) ("Case No. 0S-88S-EL-ORD"). 

^̂  See In the Matter of the Application of Ohio Edison Company, The Cleveland Electric lUuminating 
Cojnpany, and The Toledo Edison Company for Authority to Establish a Standard Sei-vice Offer Pursuant to Section 
4928.143. Re\-ised Code, in the Form of an Electric Security Plan, Case No. 08-935-EL-SSO, Stipulation and 
Recommendation, p. 10 (Feb. 19, 2009) ("Case No. 08-935-EL-SSO")-

^̂  Stadiis Testimony, pp. 19-20. 
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that any waiver of the alteinative energy resource requirement woidd be limited to those waivers 

identified in Section 4928.64." 

On March 25, 2009, the Commission approved the stipulation.^^ On May 27. 2009, the 

Commission approved the Companies' revised tariff whicii included the Companies' alternative 

eueigy rider. Rider AER,^^ On May 29, 2009, pursuant to die Commission's May 27, 2009 

Finding and Order, the Companies filed their revised tariffs, including theii original tariff sheet 

for Rider AER, on the docket for ESP 1 .^ 

After the approval of the Stipulation in ESP 1 and throughout the audit period, the 

Companies made 27 timely quarterly fdings in accordance with their tariffs. Each quarterly 

filing stated the Rider AER charges per kWh by rate schedule luider the term "RATE."^^ 

Each quarterly Rider AER tariff sheet also contained the following language: 

PROVISIONS: 

Tlie charge set fortli in this Rider recover costs incurred by the 
Coii4>any associated with securing compliance with the alternative 
energy resource requirements in Section 4928.64, Revised Code. 
The costs initially deferred by the Company and subsequently fully 

*' Id., p. 2; Case No. 08-935-EL-SSO, Stipulation and Reconmiendiition, p. 11 (Feb, 19, 2009) ("Tlie 
Companies agi^e that for any waiver of the alternative energy resource requiiements sliall be limited to those 
waivers identified in R.C. §4928-64."). 

^̂  See Case No. 08-935-EL-SSO, Second Opinion and Order, p. 23 (Mar. 25, 2009). 

^̂  See Case No. 08-935-EL-SSO. Findiiig and Order, p. 2 (May 27, 2009). 

^ In Case No, 10-3S8-EL-SSO, the Conmiission approved a similar version of Rider AER for the recovery 
of REC compliance coste for the period June 1. 2011 tlu-oughMay 3L 2014. See In the Matter of the Application of 
Ohio Edison Company, Tlte Clex'eland Electiic Illuminating Company, and Tlie Toledo Edison Company for 
Authority to Establish a Standard Sei-vice Offer Pursuant to Section 492S. 143, Revised Code, in the Fomi of an 
Electric Security Plan, Case No. 10-38S-EL-SSO, Opinion and Order, pp. 9-10 (Ang. 25, 2010) ("Case No. 10-388-
EL-SSO"). 

*̂  See Etocket, Case No. 08-935-EL-SSO. 

" Case No. 0S-935-EL-SSO. Oliio Edison Conqjaiiy. P.U.C.O. No. 11, Original Sheet S4, S'̂  Revised Sheet 
Page 1 of 1 (May 29. 2009). The Rider AER tariff sheets for The Toledo Edison Conqjany and The Cle\'eland 
Electric Dlnniinating Company are iikiitical. 
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recovered tlirough this Rider will be all costs associated with 
securing compliance with the altertiative energy resource 
requirements inchtding, but not Htnited to, all Renewable Energy 
Credits costs, any reasonable costs of administeiing die request for 
proposal, and applicable canying costs. 

RIDER UPDATES: 

Tlie charges contained in this Rider shall be updated and 
reconciled on a quaiterly basis. No later than December f, 
March l̂ ', June f* and September t^ of each year, the company 
shall file with the PUCO a request for approval of the rider 
charges which, unless otherwise ordered by the PUCO. shall 
become effective on a service rendered basis on January f\ 
Aptil / " Jtdy /^' and October r ' of each year, begimiing 
October 1, 2009.̂ ^ 

The above language states that tlie quarterly Rider AER tariff sheets are filed on the Case 

No. 08-935-EL-SSO docket as "a request for [Commission] approval," and "imless otherwise 

ordered by the PUCO" become effective ^proxiinately one montli after filing.^ The charges for 

rates collected pursuant to Rider AER aie thus subject to Commission review for ^proximately 

30 days prior to becoming 'effective'. Subject to tlie Commission's review period, the rates in 

each of the Companies 27 quarterly Rider AER taiiffs became effective 30 days after the 

Companies filed them. As a residt, tlie Companies have collected amomits from non-shopping 

customers under Rider AER since October 2009, reflecting the Companies' cost of complying 

with Section 4928.64. 

" Id. (eiiqjhasis added). 

** See also,, Case No. il-52Ol-EL-R0R, Request for Proposal attached to Entry,, p. 1 (Jan. 18, 2012) 
("•Rider AER, which began in October 2009, is adjusted qaarteiiy. Tlie Con:q)aiiies make filings to the Coinmission 
no later tlian March 1st. June l&t. September 1st and December 1st of each year, with the proposed ralmt becoming 
effective one month later. ...imless otlieiMise ordered by the Commission.") (emphasis added). 
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3. Through their competitive RFPs, the Companies procured a sufllcient 
supply of KECs to meet their required in-state renewable energ>' 
benchmarks. 

Upon the approval of Rider AER, and in accordance with their tariffs and the stipulation 

in Case No. 08-935-EL-SSO, the Companies proceeded to issue RFPs, entertain and accept bids, 

and enter into binding, confidential conh"acts for the purchase of RECs witli vaiious suppHers to 

comply witli the provisions of Section 4928.64. For compliance years 2009 and 2010, die 

Companies satisfied their statutorily-mandated altemadve energy compliance benchmarks for 

All-State Renewables and In-State All Renewables. The Companies could not physically secme 

the requisite number of SRECs to meet their solar requirements for 2009 and dieir in-sfate solar 

requirements for 2010. Because these SRECs were not reasonably available in the marketplace 

in sufficient quantities, tlie Companies applied for and the Commission granted force majeure 

relief for those requiiements.^^ Tlie Companies were successfii! thiougli their RFP process in 

meeting their benchmarks in all four statutorily-mandated alternative energy corapHance 

categories for compliance year 2011.*̂ ^ 

As required by Rule 4901:1-40-05 of the Ohio Administrative Code, the Companies filed 

their alternative energy compliance reports for compliance years 2009, 2010 and 2011 in April 

^ Case No. 09-1922-EL-ACP, Finding and Order, p. 4 (Mar. 10, 2010) C'Therefoi^, we find tliat there was 
an insufficient quantity of solai- energy resources reasonably avaiUble in the maritet and that FirstEnergy has 
pi'esented sufficient grounds for the Conunissioii to reduce the tin"ee electric utilities' aggregate 2009 SER 
beiicimiark to tlie level of SRECs acqiiired through Fir&tEnergy's 2009 RFP process."): Case No. n-2479-EL-ACP, 
Fuiding and Order, pp. 13-14 (Aug. 3,20J1) (granting die Companies' force majeure application because ''the 
Companies have demonstiated a good Uitli effort to acquire sufficient in-state SRECs... .Further, the Conunissioii 
notes neitlier the tQter\eners noi- Staff has demonstrated that substaatial quantities of in-state SRECs- weie 
reasonably available in the market"). 

" Case No. 12-1246-EL-ACP. Finding and Order, p. 3 (Oct. lO. 2012). 
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of the year" following the compliance period, hi each of the Companies' status reports, the 

Companies explained their efforts to meet their ammal renewable energy poitfolio standaid 

benchmarks.^ The Companies also explained tlieir need to seek force majeure for SRECs and 

Ohio SRECs for the 2009 compliance year and for Ohio SKECs for the 2010 compliance years.̂ * 

Tlie Companies explained that they were unable to procure siijEficient supply to meet their 

benclmiark for these products. 

The Commission reviewed, and subsequently approved, the Companies' ammal, timely-

filed alternative energy portfolio status reports for compliance years 2009, 2010 and 2011. 

Specifically, the Commission found that: 

• The Companies were in compliance with their 2009 overall renewable 
energy resources benchmark and adjusted overall Solar Energy Resources 
("SER'Obenchmaik;^^ 

^' Case No. 10-499-EL-ACP (Companies' Aimual Status Report and 2009 Compliance Re\'iew dated April 
15, 2010); Case No. i 1-2479-EL-ACP (Companies' Aimual Status Report and 2010 Compliance Review dated 
April 15, 2011): Case Ho. 12-1246-EL-ACP (Companies'Annual Status Report and 2011 Coinpliance Review 
dated April 15,2012). Tliis report must include an analysis of''all acti\ities nndeitaken in the previous calendar 
year to demonstrate how the applicable alternative energy portfolio benclimarks and planning requirements liave or 
will be met." This rule also requires StaS^to conduct annual compliance reviews witii regard to die benchmarks 
tinder the alternative energy portfolio standard. 

^ S e e Case No. 10-499-EL-ACP, Finding and Order, p. 2 (MaJV 14, 2012); Case No. n-2479-EL-ACF, 
Finding and Order, p. 2 (Aug. 15, 2012); Case Ho. 12-i246-EL-ACP. Finding and Order, pp. 2-3 (Oct. 10, 2012). 

** See Case No. 10-499-EL-ACP, Finding and Order at p. 2; Case No. 11-2479-EL-ACP, Finding and 
Order, at p. 3: Case No, 12-1246-EL-ACP. Finding and Order, at pp. 2-3. 

™ See Case No. 10-499-EL-ACP, Finding and Cider a tp . 2; Case No. 11-2479-EL-ACP, Finding and 
Order, at p. 3: Case No. 12-1246-EL-ACP. Finding and Order, at pp. 2-3. 

Case Ho. iO-499-EL-ACP. Finding and Older, at p. 4 ("fTjhe Commission finds that FiretEnei^y is in 
compliance with its 2009 overall reneu-able energy resources beacimiark and adjusted overall SER benclunarfc."); 
Case No. i 1-2479-EL-ACP, Finding and Order, at pp. 3-4 ("[Tjhe Commission finds that FirstEnei^y is in 
compliance with its 2010 ovei^all renewable energy resouices benchmark, in-state renewable e u e i ^ resources 
benchmark, overall SER beiichmaik, and adjusted in-state SER benclnnark, including its shortfall of solar RECs 
canied over fi-om 2009.'0; Case Ho. i2-i24^-EL-ACP, Finding and Order, at p. 3. 

^̂  Case No. 10-499-EL-ACP, Finding and Order, at p. 4. 
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• The Companies were in compliance with their 2010 renewable energy 
resom'ces benchmark, in-state renewable energy resources benchmai-k. 
overall SER benchmark, and adjusted in-state SER benchmark, includuig 
their shortfall of solar RECs carxied over from 2009:^^ and 

• The Companies were in compliance with their 2011 overall renewable 
eneigy resoiuces benchmark, in-state renewable energy resources 
benchmark, overall SER benclunark, and in-state SER benclimark, 
including its shortfall for solar RECs caiiied over from 2010. 

Thus, tliere is no dispute tliat the Companies met then compliance obligatior^ for 2009, 

2010 and 2011. Indeed, Staff witness Dr. Estomin and OCC witness Gonzalez both testified tliat 

the Companies coii^)lied with their obligations to purchase In-State All Renewables for 2009, 

2010 and 20117^ 

Accordingly, during 2009, 2010, and 2011, the Coinpanies had a duty to coirqjly with 

their renewable energy benclnuarks for In-State All Renewables, The Companies complied with 

fliat duty by procuring RECs tlirough four competitive solicitations. Importantly, the 

Commission foiuid ttiat the Companies met theii requirements to procure lu-State Ail 

Renewables for the 2009, 2010, and 2011 compliance years. Tlie Companies flnis were required 

to comply (and did comply) with Ohio law by purchasing In-State All Renewables. 

B. Under Ohio Law, The Companies Could Not Obtain Relief Based Upon 
Force Majeure, 

The Commission may excuse a utility's inability to comply with a particular aimual 

benchmark tlirough a determination offeree majeure. Specifically, Section 4928.64(C)(4)(a) 

provides: 

^̂  Case Ho. 11-2479-EL-ACP. Finding and Order, at p. 4. 

^Ud.,Sitp.3. 

^̂  Tr. Vol. L pp. 137-138 (Dr. Estoniin): Tr. Vol. m , pp. 590-91 (Mr. Gonzalez). 
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An electric distribution utility or elechic seivices company may 
request the commission to make a force majeure determination 
pursuant to this division regarding all or part of the utility's or 
company's compliance with any minimmn benclunark imder 
division(B)(2) of this section during the period of review occuiTing 
pmsnant to division (C)(2) of this section. 

The standaid under which the Commission reviews ttiese requests is also statutoiy: 

Within ninety days after the filing of a request by an elechic 
distribution utility or elechic services company under division 
(C)(4)(a) of diis section, the commission shall determine if 
l•ene^^ble energy resources are reasonably available in the 
marketplace in sufficient quantities for flie utility or company to 
comply with subject minimum benclunaik dming the review 
period. In making this detennination, the commission shall 
consider whether the electric utility or electric services company 
has made a good effort to acqinre sufficient retiewable energy or, 
as applicable, solar energy resources to so comply, including, but 
not Htnited to, by banking or seeking renewable energy resource 
credits or by seeking the resources through long tenn contracts. 
Additionally, the comtnission shall consider the availability of 
renewable energy or solar energy resources in this state and other 
Jt/risdictions in the PJMintercotmection regional transmission 
organization or its successor and the Midwest system operator or 

77 

Its successor. 

Exeter suggested tliat the Companies had flie alternative to reject the bids for In-State All 

Renewables and seek force majeure relief on the basis fliat the prices of RECs were too high.^^ 

This suggestion, however, is at odds with the evidence and law. Tliere are two reasons why. 

First, the RECs were reasonably available, Thus precluding force majeure rehef. There is 

no dispute that a sufficient quantity of In-State All Renewables was available ui flie market. 

Indeed, OCC witness Gonzalez testified that, dming RFPs 1,2 and 3, the supply of In-State All 

^̂  O.R.C. § 4928.64(C)(4)(a). 

^ O.R.C. § 4928.64(C)(4)(b) (emphasis added). 

Commission Ordered Ex. 2A, p. 32. 
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Renewable RECs at least equaled demaud.^^ Further, these RECs were reasonably available 

given fliat they were procuied flirough a process that was undisputedly competitive, unbiased and 

implemented by an independent evaluator who is well regarded as an expert in such 

procurements.^" 

Second, the suggestion that force majeuie relief could be available if prices were too high 

has no suppoit in the language of the statute. For force majetu^e relief to be appropriate. Section 

4928.64(C)(4) requires that RECs not be reasonably available. The word "available" means 

accessible or obtainable: i.e., RECs could be obtained. Tlie word "reasonably" denotes the ease 

by which the RECs covdd be obtained. Thus, die statute does not req\iire that a utility use any 

conceivable means to obtain RECs; it only requires that a company use reasonable efforts. It is 

for this reason that the statute requires the Coimnission to consider "whether the electric utihty 

or electric services company macfe a good faith effort" to acquire the RECs claimed not to be 

available. 

Contrary to tiie suggestion by Dr. Estomin, the phrase "leasonably available" does not 

refer to the price of die RECs. Neither Section 4928.64(C)(4) nor die inles promulgated 

diereimder use the word "price" or even "cost." The force majeure relief allowed mider the 

statute only relates to a company's inability to obtain RECs with reasonable '"good faith" efforts. 

In feet, the Cormuission has previoi^ly rejected flie argument that a utility can seek a 

waiver of its coii^Hance obligations based on prices that are high but not above the three percent 

mechanism under Section 4928.64(C)(3). hi, In the Matter of the Adoption of Rides for 

Alternative and Renewable Energy Technology, Resources, and Climate Regulations, and 

'^ Tr. Vol. m, p. 583. 

^ Tr. Vol. Ii, p. -^5; Statfiis Testimony, pp. 2-3. 
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Review of Chapters 4901:5-1, 4901:5-3^ 4901:5-5, and 4901:5-7 of the Ohio Administrative 

Code, Pursuant to Amended Substitute Senate Bill No. 221, Case No. 08-888-EL-ORD, the 

Commission solicited comments and proposed nile modificatior^ from all interested parties 

regarding Rule 4901:1-40, O.A.C. ("Alteinative Energy Poitfolio Standard"). Dming those 

proceedings, one electric utility, Dayton Power & Liglit ("DP&L"'), argued (as the Exeter Report 

suggested in this case) that electric utilities should be able to seek a waiver of compliance if REC 

prices are high but are still widiin the tliree pereent cost calculation.^^ Specifically, DP&L 

contended: 

Because the renewable eneigy requirements m 2009 and for the 
fii'st few years are a relatively small percentage of the total kWli 
that will be generated or purchased by a utihty, tiiis appears to 
mean that the utility has no "stahitory out" if faced with renewable 
energy offered only at exorbitant prices. Tlie regulations should 
provide a more clear [sic] mechanism to permit a utility to seek a 
waiver of the requirement when prices are too high, even if die 
fliree percent of total generation costs l«%s not yet been breached.^^ 

The Commission rejected DP&L's argument that Section 4928.64 provides for a waiver 

based on high prices Uiat fall under the thiee percent cost calculation: 

The statute contains two provisions by which an electric utility or 
electric service company may be excused fiom meeting a requued 
benchmark, that being force majeure or reaching a cost cap. Tliere 
is no additional statutoiy direction concerning the scenario 
proposed by DP&L.^^ 

In the Matter of the Adoption of Rules for Alternative and Renewable Energ)' Technology, Resonrces. 
and Climate Regtdaaom, and Rex-iex̂ ' ofCliapters 4901:5-1, 4901:5-3, 4901:5-5. and 4901:5-7 of the Ohio 
Admimstrative Code, Pursuant to Amended Substitute Senate Bill No. 22 L Case Ho. 08-8SS-EL-ORD, DP&L App, 
for Rehearing, p. 31 (May 15, 2009) ("Case No. 08-88S-EL-ORD").. 

""-Id. 

^ Case No. 0S-S8S-EL-ORD, 2009 Ohio PUC LEXIS 429. Eiitiy on Relieanng, *35-37 (June 17. 2009). 
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Thus, the Coimnission held that "[ujnless a cost cap is tiiggered or an event of force majeme can 

be proven, the Commission would expect the benclui^rks to be realized."^'* 

The testimony of Staff wihiess Dr. Estomin, moreover^ shows That a decision to seek a 

force majeure application when RECs were reasonably available would have been an imprudent 

decision. Dr. Estomin testified that, for a company to decide to seek force majeiu"e, it would be 

pmdent for the company to be confident in its position that force majem'e relief woidd be 

t i e 

gianted. He fiuthei" testified that, in a force majeme proceeding, the Commission would look 

to detenniue what the Companies did to find available RECs.^ He agieed that one way the 

Companies could nmke their case for force majeure rehef would be to do a conrpetitive 

solicitation to show that RECs in a paiticular category were not i^asonably available.^'^ 

Dr. Estomin acknowledged that there were appiopriately certified hi-State All Renewable RECs 

that could be purchased and used to conq)ly witli the Companies' obligations during RFPs L 2, 
DO 

and 3. Under this analysis, a decision to seek force majeure would have been impmdent 

because the Companies could not demonstrate a need for force majeure. 

In sum, the Companies had no statutory basis to seek a force majeure detennination for 

their In-State All Renewable requirements. The Companies thus were under a duty, and met that 

duty, to procure RECs to comply with tiieir 2009,2010, and 2011 benchmaiks. Accordingly, 

Exeter's suggestion that the Companies slioidd have rejected bids and filed force majeme based 

'^id. 

^^Tr.Vol. I.p. 97, 

' ' l d . , p . 9 5 . 

^^Id... pp. 95-96. 

^Vf/.,p. 138. 
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on the price of In-State All Renewable RECs is inconsistent with tlie law. Commission precedent 

and pmdent business decision-making. 

C The Companies' Costs Of Compliance Wonld Not Be A Basis To Excuse The 
Companies' Procurement Obligation. 

Section 4928.64 allows a utility, at its option, to seek relief based on the company's cost 

of compliance. Section 4928.64(C)(3) provides: 

An eiectiic dishibution utility or an electric seivices company need 
not comply widi a benchmark under division (B)(1) or (2) of this 
section to die extent that its reasonably expected cost of that 
coitqjliance exceeds its reasonably expected cost of othei"wise 
producing or acqiuring the requisite elecUicity by three percent or 

89 

more. 

This is the only provision in Section 4928.64 that references the cost of procuring renewable 

energy resomces as a basis for noncompliance with an aimual benchmark. 

Relief was miavailable to the Companies nnder the thiee percent provision. Tlie 

unrefiited evidence in this case shows fliat the Companies' procurement of RECs did not exceed 

die three percent calculation set forth under Section 4928.64(C)(3). As OCC witness Gonzalez 

testified, "FirstEnergy did not meet or exceed die 3% provision of Ohio law."™ Similarly, 

Con^any witness Mikkelsen testified that die Companies did not exceed the tln-ee percent cost 

calcidation during 2009 tlirougli 2011/^ Ms. Mikkelsen further testified tiiat the results of the 

Coii4)anies' tliree percent cost calculations are accurately set foith in the Goldenberg Report.^ 

Therefore, tlie Companies could not invoke any process under Conmiission ndes related to this 

provision. 
^ R.C. § 4928.64(C)(3)(enipliasis added). 

Goitzalez Testimony, p. 32. 

*̂  Tr. Vol. HI, p. 523. 

'^ Id. (citing Commission O r t ^ e d Ex. 1 at p. 30). 
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0 . The Law Does Not Allow The Companies To Pay A Compliance Payment In 
Lieu of Actual Comphance. 

Exeter also suggested that the Companies not comply with their statutory mandates and 

suggested that "[o]ne of die options available to the Companies was payment of the ACP in Hen 

of the procurement of RECs." Exeter's suggestion is squarely at odds with die plain language 

of Section 4928.64. 

Section 4928.64 does not provide a utility with any option to make an "alternative 

compliance payment" m lieu of complying with the required benchmarks. And there is no 

dispute that an "alternative comphance payment" does not appear in Section 4929.64.^'* Indeed, 

Coii4)any wituess Bradley explained that the absence of an alternative compliance payment 

makes Ohio law different than the Renewable Portfolio Standards ("RPS") in other states. He 

testified that "the Ohio [statute and regulations] differed fiom many state RPS laws in that they 

did not provide an alternative con^iliance, i.e., a payment which may be made in hen of 

procuring RECs."^^ 

The language of Section 4928.64 also demonstrates tliat the "'comphance paymeuf 

referenced in subsection (C)(2) is not the same as an alternative comphance payment. It is a 

penalty. Unlike an alternative conq^liance payment, this payment cannot be used in lieu of 

complying with the statutory benclunaiks.'^ The statute makes no mention of relieving any 

company of its prociffement obligation if a con^iiance payment is made. This contrasts with 

'^ Coimnission Oidered Ex. 2A, p. 31. 

'* For example, at the hearing. Staff witii^s Dr. Estoinin testified fiiat Section 4928.64 does not contain tiie 
renn "altemarive coinpliance payment" or the abbre\-iation "ACP." Tr. Vol, Î  p . 82. 

^' Bradley Testimony, p. 45. Indeed, in its i-eport, Exeter noted, "'Oluo's AEPS legislation does not permit 
die Oliio uHlities to recover the costs associated with Alternative Coinpl^nce Payments." Comimssion Ordered 
Ex. 2A, atp. 3S. 

^ R.C. § 492S.64(C)(5). 

-25-



language in other states' RPS where the ability to be relieved of the procmement obligation upon 

paying an ACP is expressly stated.^^ In addition, it is not recoverable from customers.^* Further, 

a utility camiot simply volimteer to make such a payment. The compliance payment is assessed 

against the utility only after the Commission has held a hearing and macte a detennination that a 

company has failed to comply with its procurement obligations—a fact tliat does not exist in this 

case. Tlius, the compliance payment is a penalty provision that is assessed after the Commission 

makes a fniding that a utility failed to comply witli the statutory benchmaiks.^ 

Exeter's suggestion that the Companies should have made the "compliance payment" 

provided for imder Section 4928.64 should be rejected for another reason ~ it would have 

required the Companies to timi tiieir backs on reasonably available RECs and wait for the 

Commission to find fliat the Companies failed to comply wifli the law. Yet, at the hearing. Dr. 

Estomin confirmed that "a company that's not in compliance jt^t can't wiite out a check and 

attach it to its compliance report." Accordingly, Exeter's suggestion fliat the Companies 

should have simply not cornplied with their renewable energy duties was not an option that the 

Companies considered or fliat this Connnission should consider being a reasonable one. 

97 
See e.g., N.J. ADMIN. CODE § 14:8-2.10 ("A supplier/provider inay choose to coinpjy with RPS 

requiren^nts by sitbrnitting one or more alternative coinpliance payments (ACPs) or solar alternative compliance 
payments (SACPs).. .'•); MASS. GEN. LAWS ell. 25A. § 11 F(f) (2012) ("Tlie department siiall establish and niaintaiii 
regulations allowing for a retail supplier to discharge its obligations under this sKtion by making an alternative 
coinpliance payment in an amount established by the department for Class I and Class II renewable energy 
generating sources."); DEL. CODE ANN. tit. 26. § 358(d) ("InHeuof standard means of compliance ^\ith this statute, 
any retail electricity siupplier may pay into the Fiuid an alternative compliance paymejit of S25 for each megawatt-
honr deficiency between the credits available and used by a retail electricity supplier in a gi\-ai compliance year and 
the credits necessaiy for such retail electiicily stipplier to meet year's renewable energy poitfolio standard."). 

^ R . C . § 4928.64(C)(2)(c). 

^ R.C. § 4928.64(C)(2). 

^•^Tr. Vol. I, p. 85. 
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IV. THE COMPANIES MADE PRUDENT AND REASONABLE DECISIONS IN 
PURCHASING RECs TO MEET THEIR STATUTORY BENCHMARKS. 

When evaluating the prudence of a utility's management decisions, the Commission 

adopts a presunq^tion that the utility's decisions are pnident.̂ *̂ ^ In addition, the Commission 

comiders the reasonableness of the utihty's decisions under the circumstances at the time; 

hindsiglit should not be used as part of its evalnation,̂ '̂ ^ The presumption of pnidence in utility 

decision-making is particularly "miportant."'*^ It "shift[s] flie burden of producing evidence to 

the opposing party" even though Uie "bmden of persuasion" or "bmden of proof may ultimately 

remain on the utility.^^ Indeed, in light of the presumption of pnidence, "parties challenging the 

reasonableness of... costs have an obligation to go foiwaid with some concrete evidence 

supporting their position before th[e] burden [of proof] is triggered. "̂ ^̂  

The Coiiqjanies' purchases of In-State Ail Renewables flius are presmned to be prudent. 

The Companies' pmchases also must be evaluated based on the market conditions existing at the 

^̂  In the Matter of the Regidalion of the Purchased Gas Adjustment Clause Contained ^vtthi» the Rate 
Schedules of Syracuse Home Utilities Compatiy, Inc. and Related Matters, Case No. 86-12-GA-GCR, 1986 Oliio 
PUC LEXIS 1. *21-23 (D«:. 30, 1986) (finding in tiie context of an audit of a ga& company's procurement policies 
pursuant to Section 4905.302 that Staff failed to COIIK fm^'ard witli snffici«ir e\'idence to rebut (lie presumption of 
pnidence). 

^^/d'..at*21. 

"̂̂  Syracuse. Case No. 86-12-GA-GClL 1986 Ohio PUC LEXIS L *2l-22. Tlie presumption of pnidence 
regarding utility managenant decisions is a venerable one. See, e.g.. West Ohio Gas Co. v. Pub. Util. Comm, C}f 
Ohio. 294 U.S. 63, 72 (1935) (''Good faith is to be presumed on the part of the manager of a busineis.... In the 
absence of a showing of inefficiency or in^rovidence. a comt will not siibstitiite its judgment for dieii^ as to the 
measure of a prudent outlay."). 

"^ Jvrarwjfi, 19S6 Ohio PUC LEXIS 1 at *2i-22. 

"" In the Matter of the Investigation into the Perry Nuclear Power Station, 85-521-EL-COL 1988 Ohio 
PUC LEXIS 1269, *21 (Jan. 12,198S). 
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time that were reasonably known by the Companies. An ey post facto review of the outcome of 

the Companies' decisions to make diose purchases is flius inappropiiate.^*'^ 

As demonstrated below, the Companies' purchases of hi-State All Renewables to comply 

with their statutory renewable energy benchmarks for the 2009, 2010, and 2011 coirqjliaiice 

years were pmdent. The evidence shows that flie Companies acted pmdentiy in procuring RECs 

through a solicitation process that was conq^etitive and tianspaient. Tlie evidence also shows 

that given the mfoiimtflon available to the Companies at the time, flie Coinpanies acted pmdently 

by purchasing In-State All Renewables at prices that then reflected the market. In contrast, there 

is no evidence that shows that the Companies acted umeasonably by pmchasing RECs to comply 

with the renewable energy obligations. Accordingly, ^ e t e r and certain interveners' arguments 

to the contrary are unsupported and must be rejected. As a result, the Connnksion should find 

that the Compani^ acted pmdently in purchasing In-State All Renewables to comply with 

Section 4928.64. 

A. The Companies' Procurement Process Was Developed And Implemented l a 
A Competitive, Transparent And Reasonable Manner. 

Once ESP 1 was approved in March 2009, the Companies took several actions to develop 

and implement a competitive and transparent RPP process to enable ttie Cony>anies to meet their 

renewable energy obligations under Section 4928.64. Tliese actions included: (1) adoptnig a 

laddering strategy for the procurement of RECs; (2) hiring Navigant Consultants, Inc. to develop 

^^ In the Matter of the Application of The East Ohio Gas Company d/b/a Dominion East Ohio for Approval 
of a Gas Price Hedging Pilot P}-ogranu Ca.se No. 01-1674-GA-UNC- 2001 Ohio PUC LEXIS 457, *4-5 (Aug. 2, 
2001); In the Matter of the Regidation of the Purchased Gas Adjustment Clause Contained Within the Rate 
Schedules of The Cincmnafi Gas & Electric Company and Reh ted Matters, Case No. 0i-21S-GA-GCR, 2001 Ohio 
PUC Lexis 590, H (Aug. 30. 2001). 
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an effective RFP process; and (3) implementing, tlirough Navigant, the RFPs in a manner that 

was open, inclusive, competitive and attractive to potential suppliers. ̂ '̂' 

1. The Companies adopted a laddering strategy for the procurement of 
RECs needed to meet the renewable energy benchmarks retimred by 
Section 4928.64. 

Before die Companies' firsi RFP, the Companies' Regulated Commodity Somcing Group 

("RCS") reviewed the Companies' renewable energy benclmi^ks required by Section 4928.64 

and plarmed that the Companies would hold midtiple RFPs to meet those benclimarks. Duiing 

its first RFP in 2009, RCS planned to pmchase 100% of die Companies' 2009 compliance 

obligations and some percentages of theii 2010 and 2011 comphance obhgations.^'^ RCS 

piamied to hold a second RFP in 2010 in which the Companies would purchase the remaining 

percentages needed for their 2010 compliance obligations and some additional percentage of 

RECs to meet flieir 20 U compliance obhgations. RCS also planned to hold a third RFP in 2011 

to seek residual percentages, per product, that were needed to meet the Companies' 2011 

compliance obligations-

The Coii^sanies' strategy to ladder RFPs over a course of years is a well-recognized 

strategy used in the electric industry for the procurement of RECs. Staff witness Dr. Estomin 

testified that "laddering is a well-recognized procurement sUategy to hedge against uncertainty in 

die marketplace."^ ̂ *̂  Company wiUiess Stathis similarly testified fliat "[tjhis laddering sh^tegy is 

pointed to in many of our other procurements and the risk policy.''^ ̂  ̂  He explained that '^ou 

"'^ Stathis Testimony; p. 14: Commission Ordered Ex. 2 A at p. H. 

^^ Stathis TestiiiKjny, p. 21. 

"^Tr.Vol. l,p. 107. 
in Tr. Vol. n , p. 320, 
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want to add time, diversity... the whole point of laddering [is] to take the guesswork out. Are 

speculation out, and buy over time."^^" Corqiany witness Bradley also testified, "[Navigant] felt 

[that laddering] was apmdent course of action."^^^ 

Moreover, in contexts where fiitui"e price uncertainty penneates a market, the 

Commission has found the practice of laddering to be appropriate; ''Tlie Commission agrees 

with the Coinpanies and Staff fliat ttie laddering of products in order to smooth out generation 

prices, mitigatmg the risk of price volatility, will benefit ratepayers and the public 

interest... .[T]he Cmnmission believes that fiiture price imceitainty makes laddering of products 

in order to nutigate volatihty an even gieater benefit for ratepayei^.''^ 

"-W., pp. 399-400. 

"^ Tr. Vol. I, p. 248. 

' '^ In the Matter of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo 
Edison Company for Authoiity to Provide for a Standard Service Offer Pursuant to Section 4928.143, Revised Code, 
in theFonn of an Electric SecuiityPlan.. Case No. 12-1230-EL-SSO, Opinion and Older, p. 32 (July IS, 2012) 
("Case No. 12-1230-EL-SSO"). 
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2. Navigant developed an effective procurement process. 

In May 2009, the Companies hued Navigant to serve as the "Independent Evaluator" and 

oversee the development and implementation of the Companies' RFPs.̂ *^ Navigant's expeitise 

and mdependence was unquestioned.^'^ As the Independent Evaluator, Navigant's objective was 

to ensure that all of die Companies' procurements were conducted in a fan, consistent and 

unbiased maimer that was consistent with Ohio law and the niles established for each RFP.^^^ 

As part of its role as Independent Evaluator, Navigant determined wheflier RECs were 

reasonably available in the maiket."^ Company wihiess Bradley, who served as independent 

manager of the RFPs, explained, "[w]e did that by designing and implementing, issuing, 

solicituig, evaluaturg a very open, flexible RFP . . . in addition to that, we developed die 

dktribution Hst with a tremendous amount of market outreach to encourage as many bidders as 

possibie."^^^ If Navigant determined that RECs were not reasonably available (as was the case 

for In-State SRECs), then Navigant provided support for the Companies' foi-ce majeure 

application.^ 

Duiing May and June 2009, Navigant worked with the Companies to develop a series of 

competitive RFPs to meet die Con4)anies' renewable energy benchmarks reqiured by Section 

'̂̂  Stathis Testimony, p. 14. 

In addition, there is no question tliat Navigant acted independently to falfill its mle. For example, OCC 
witness Gonzalez testified that ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ [ J j ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ J 
^ ^ m ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ l . Tr. Vol. in . p. 624 (Confidential). StaffwitnessDr. Esfoinin, 
who was one of the principal draftei^ of the Exeter Report, testified tiiat he did not find any e\idence to the contraiy. 
Tr. Vol. I, p. 79. Dr. Estomin fiirther testified that Navigant used adequate meclianisins to solicit uiterest in tiie 
RFPs and that the process did not favor or dtsadvaiUage any particular bidder. Jrf., pp. 78-79. 

'^' Bradley Testimony, p. 4. 

"*Tr. Vol. I, pp. 250-251. 

' ^^M,p .251 . 

' '°Id. 

-31-



4928.64 for flie 2009 thiough 2011 compliance years. To begha this process, Navigant reviewed 

Section 4928.64 and flie diaft regulations related to Ohio's renewable energy requirements. 

Next, Navigant met with the Companies to discuss Ohio's renewable energy requirements and 

the status of flie Companies' compliance with respect to flie mandated fom- procurement 

products: (a) All-State Solar; (b) In-State Solar; (c) All-State All Renewable; and (d) In-State 

1 T 1 

All Renewable. The Compaiues and Navigant also discussed the process for implementing the 

RFPs, including website design, bidder presentation material, webinar logistics, and the time 

reasonably needed to complete Phase I (pre-bidder qualification) and the Phase II (bid proposal 

evaluation) components of the first RFP. 

The Companies requested that Navigant design a two-phase evaluation and RFP selection 

process, which w^s a standaid procmement design in the industiy.^^^ A two-phase RFP 

evaluation and selection process requires bidders to accept the terms and conditions of the 

standaid agreement as a prerequisite for being qualified as a bidder in the RFP. Conqjany 

witness Bradley explained the benefits of this type of RFP to include allowing straightforward 

comparison of bidders based on price and quantity bid, providing unifoim terms and conditions 

and setting flie expectation that by requiring bidders to agree to a non-negotiation agreement as a 

prerequisite for qualifying foi" the RFP, fliat flie process would solicit the best price a bidder is 

willing to bid.^^ In addition, flie RFPs were designed so that the qualified bidders did not know 

'̂ ^ Stathis Testimony, p. 16. 

'"^ Bradley Testimony, p. 15. 

'^ / i^ . .pp. 15-16. 
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how many other potential bidders they were bidding against. ̂ '̂' The number of bidders thus did 

not affect whether the outcome woidd be competitive.̂ ^^ 

In 2009, Navigant and representatives of the Companies met with Staff to discuss the 

stiategic approach to the RFPs and the Companies' plans to meet their- compliance obligations. 

Staff was thus aware of the design of the Companies' RFP process and how the Companies 

planned to nui their RFPs during flie Coirq>anies' first RFP.̂ ^^ 

3. Navigant implemeoted the Companies' RFPs in a manner that made 
the RFPs open, inclusive, competitive and attractive to potential 
suppliers. 

As planned, Navigant used a two-phased process to implement each RFP.̂ ^^ Before the 

fii^t phase, to maximize participation, Navigant researched potential suppheis to develop a 

distiibuflon hst to build awareness of and announce each of the RFPs-̂ ^̂  Navigant also 

condiKted infomiational sessions (j.e., webinars) and facilitated flie Frequently Asked Questions 

'^ '*Tr.Vol.n,p.347. 

'"^Id. 

StiM-liis Testunony, p. 43. 

^2'Tr.Voi.I.pp. 9S-99. 

^^ Stathis Testimony, p. 22. Specifically, there were nine steps: (1) website design and layout: 
(2) developing bid rules, communication protocol and application forms; (3) conducting marking research to 
identify a'vailable and potential supply and developii^ distribution list of potential suppliers; (4) fuializing the 
procm^iiKnt calendar and announcing the RFP; (5) administering the FAQ process, which allowed potential 
suppiiei's and the public to ask questions regarding flie RFP; (6) holding a webinar to present an over\-iew of the 
RFP piocess to bidders and tlie public; (7) adnmiister the Phase I evaluation to deteimine wheflier potential biddei^ 
were quahfied to submit a bid; (8) administer tlie Phase II ranku^ of bid pioposals by sortuig bid proposals by 
pioduct category sa.d ranking witliin each categoiy. each bid proposal by price: and (9) recommending of Pliase U 
bid proposals to the Coinpanies for selection, Bradley Testimony, pp. 8-13. 

^^/<:/.,p.21. Navigant updated this list for each RFP. Id. 
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("FAQs") placed on the RFP website before each of the RFPs.̂ *̂̂  For each RFP, numerous 

entities and individuals submitted many FAQs and attended the Webinar.*^^ 

In Pliase I of each RFP, Navigant collected financial and credit information from 

prospective bidders and provided fliis to the Risk Department of FirstEnergy Service Company 

to detainine whether these bidders met the credit and financial standards ui the bidding niles. ' 

Bidders meeting the credit and financial standards were qualified to offer a bid for any of the 

auction products in the RFP.̂ ^^ For each RFP, financial and credit uifomiation was submitted 

and reviewed from multiple entities and muhiple entities wei-e qualified to submit a bid in 

Phase n. ' ' " 

hi Pliase n of each RFP, Navigant collected and analyzed the bids offered by qualified 

bidders. To do this, Navigant sorted the bids by product category and ranked the bids wifliiu 

each category by price. ̂ ^̂  Navigant also noted the quantity of RECs that the Companies sought 

for each product.^ Based on this infoiiiration, Navigant made recommendations to the 

Conqjanies, includuig specific recommendations regardir^ In-State All Renewables. If fewer 

RECs were bid flian were sought in a category, then Navigant recommended that the Companies 

select all of the bids in that category, ̂ ^̂  Navigant then provided its recommendations to the 

' ' ' I d . . p . \ i . 

'̂ ^ Id., p. 28, 32,40,43; Tr. Vol. I. p. 242. 

' " Statliis Testimony, p. 22. 

' ' ' i d . 

^̂ * Bi-adley Testimony, pp. 28, 33, 40, 43. 

'̂ * Statliis Testunony, p. 22. 

"^ Bradley Testimony, p. 13. 

'Id. 
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Companies.^^^ Tlie Companies largely followed the purchase recommendations made by 

Navigant.̂ '*'̂  In no case did the Companies ever purchase more or higher-priced RECs than 

recommended by Navigant. ^̂  

There is no dispute that the Companies' RFP process was open, competitive and 

attractive to suppliers. "* Exeter fomid that the Companies' RFPs were open and competitive 

and designed to ath-act suppliers in the industry. ̂ '̂ ^ Staff witness Dr. Estomin also testified that 

the Con^anies' RFPs were designed to be competitive.'''^ He agreed fliat the RFPs were based 

on an open, transparent and clear-process. ̂ "̂^ He also testified That "adequate mechanisms [were] 

used by Navigant to solicit or attempt to solicit interest in the RFPs." '̂*^ He further testified that 

die process did not favor or disfavor any bidder.'"*^ OCC witness Gonzalez similarly testified 

that the RFP process that the Companies used was competitive, hai^parent, offered a clear 

product and generally desigoaed to obtain a coiiEpetitive outcome. 

^̂ ^ Stathis Testimony, p. 22. 

' ' ' °M, pp. 2. 26.29. 36, 37. 

'^'Id. 

'̂̂ ~ See e.g.. Tr. Vol. I. p. 79 (Dr. Estomin testifiedtiiat tiie Companies" RFPs were competitive); Tr. 
Vol. in , p. 567 (Ml-. Gonzalez testified tiiat the Companies' RFPs weie competitive). 

Commission Ordered Ex. 2A, at p. ii. 

*̂* Tr. Vo l I. p. 79. 

'•^^M^p. 78. 

'""Id. 

]47 /rf., pp. 78-79. 

. 562-566. 
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B. Given the Nascent Market, The Lack Of Market Information Available To 
The Companies At The Time, And Uncertainty Regardinig Future Supply 
And Prices, The Companies* Decisions To Purchase In-State All Renewables 
Were Reasonable and Prudent Under The Circumstances. 

As aresult of RFPs 1, 2, 3 and 6, the Companies competitively procmed a sufficient 

supply of In-State All Renewables to meet their required benchmarks under Section 4928.64 for 

2009-2011. Under the circumstances that existed at the time, flie Companies' decisioi^ to 

purchase these RECs were reasonable and pmdent. 

1. The Companies were required to purchase In-State All Renewables 
during a time when Ohio's alternative energy law was in its infancy 
and the market was nascent and highly constrained. 

hi 2009, Ohio's alternative energy law was in its infancy and flie market for In-State All 

Renewables w ^ nascent and higlily constrained. The General Assembly enacted Section 

4928.64 and Section 4928.65 m 2008 and diose staUites did not go into effect until July 31, 2008. 

Neverflieless, the Conipanies were required to meet renewable energy benchmarks begiimiiig in 

2009. Indeed, the Commission's rules related to the procmement obligations under these statutes 

did not go into effect mitil the end of 2009. Moreover, the Connnission's process for 

certifying potential suppliers of RECs, which was a critical part of developing the market (since 

a supplier could not deliver RECs to a utility unless it was PUCO-ceitilled, was not finalized 

untiiAiigust31,2009.^^* 

Navigant's and the Companies' market research nidicated that the market in 2009 for In-

State All Renewable RECs was nascent and supply was highly constiained.^ ^ For example. 

'•'̂  Statliis Testunony, pp. 2, 33. 

*^ Bradley T^tiinony, pp. 4-5. 
151 Id., p. 22. 

, 34; Stathis Testunony, p. 23. 
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information from brokers indicated that the market for lu-State All Renewables was "extremely 

thin and still developmg."^^^ 

At the time of RFP 1, Navigant's researcli showed that only a small number of genei"atiiig 

facilities appealed to qualify as renewable facihties that were capable of producing all renewable 

RECs. In addition, other utilities had conducted RFPs prior to die Companies' RFP 1 thus 

potentially diminishing fmther the supply of In-State All Renewables .̂ ^̂  Navigant advised the 

Con^anies 

Like Navigant, Exeter also found that the maiket for In-State All Renewables was 

nascent during 2009 and 2010.^^^ Indeed, at the hearing, Di'. Estomin also testified that the 

market for In-State All Renewable RECs was nascent and consti^ined during 2009 and 2010.^^^ 

OCC witness Gonzalez agreed with this conclusion as well.^^^ 

2. During RFPs 1,2, and 3, no market price information was available to 
the Companies and as a result substantial uncertainty existed 
regarding the amount of supply and prices for In-State All 
Renewables. 

During RFPs 1, 2 and 3, no mailcet price infonnation on In-State All Renewables was 

available to the Companies.^ Company witness Bradley testified that during the first three 

153 Stathis Testimony, p. 23. 

Bradley T^tunony, p. 22. These supplier consigned of 7 MW of wind generating capacity; 1 M\^^ of 
hydroelectric generating capacity; and 37 MW of biomass/landfill gas generating capacity. Id. 

155 

155 

IS7 

/(/..p. 27. 

OCC Ex. 9 (Oct. 18, 2009 Navigant Memorandum at p. 1) (Confidential). 

Connnission Ordered Ex. 2A, p. 29. 

'̂ ^ Tr. Vol. I, pp. 79-80. 

' ^ Tr. Vol. DL p. 603; see aho Tr. Vol. m . pp. 5^1-562. 
160 Bradley Testimony, p. 53. 
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RFPs, no Ohio market pricing hifomiation was available that could be used to evaluate the 

pricing level of bids for In-State All Renewables.̂ ^^ Company witness Stathis also testitled that 

no market pricmg infonnation regaiding In-State All Renewables was available during this time 

period.̂ ^^ He explained tliat, as a result, the Companies lacked sufficient infonnation to create a 

maximum or hmit price for Li-State All Renewables.'̂ ^ Exeter smiilarly fomid, "[a]t the time [of] 

the solicitations . . . reliable, h'ansparent infonnation on maiket prices, future renewable energy 

projects that may have resulted in fiiture RECs trading at lower prices, or other infonnation that 

may have directly influenced the Companies' decision to pmchase the high-priced RECs was 

generally not available."^^ 

The evidence also shows that, during RFPs 1, 2 and 3, Navigant and die Conqjanies did 

not have sufficient information to forecast future prices for In-State All Renewables. Coii^)any 

witness Bradley testified, "At the time diat flie decision that Navigant was making with respect to 

RECs recommended to the FEOUs for pmchase, we l^d limited reasormble availability of 

information that we could rely upon to forecast going forward to determine whether flie prices of 

RECs woidd go i^ or down."̂ ^^ For exan:q)le, there was substantial micertainty regarding the 

amomit of supply of hi-State All Renewables that would be available in 2010 and 2011 to satisfy 

the Companies' renewable energy benclnnarks.^^ Exeter expressly found that fliere was 

161 Id 

"*̂  Stadiis Testimony, pp. 39-40. 

' ' ' I d 

' ^ Coinmission Ordered Ex. 2A, p. 29. 

^"^'Tr.Vol.Lp. 151. 
166 ' Indeed, this uncertainty -was not snrpiising gi\-en the financial crisis at the tune. At the hearing. Staff 

witness Dr. Estomin testified that finding financing for renewable energy was rehitively difficult duiing tliis time 
period. Id., p. 108. 
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"significant miceitainty associated" with assessing the potential availability of the future supply 

of In-State All Renewables.^^^ Exeter also found that 'the amount of available (or potentially 

available) RECs and SRECs . , . would not be available in any meaningful way." Staff 

witness Dr. Estomin similarly testified that "the amomit of RECs that might be potentially 

available also was um'eliable."'^^ Thus, Exeter recognized that duiing RFPs 1, 2 and 3 there was 

^'significant imceitainty" regardii^ the level of fiitine prices for In-State All Renewables. Tliis 

uncertainty lasted through RFP 3. Staff witness Dr. Estomin acknowledged fliat in September 

2011, his colleagues at Exeter pubUshed an analysis of the Ohio market for RECs. hi that 

report, Exeter explained that "[i]n Ohio, as in many other states, fliere is very tittle REC price 

transparency." 

3. The Companies, at ail times, purchased In-State All Renewables at 
prices at or below those recommended by Navigant. 

During each RFP, the Coinpanies used a two-step decision makir^ process to aixive at 

specific procurement decisions. ̂ ^̂  First, RCS and an uitemal review team met with Nav i^ i t 

regarding flie bid resuits.^'^ Second, after meeting with Navigant, RCS convened a sepaaate 

meeting with the internal review team. During this step, flie internal review team reviewed, to 

*̂̂  Commission Ordered Ex. 2A, p. 29-

^ ^ K , p . 8. 

' ® T r . V o l I . p . 81. 

'™ Exeter found thai 'there was significant nnceitainty associated with assessing clianges in future RECs 
[sic] prices and the potential availabiUty of fiiture RECs." Connnission Ordered Exhibit 2A, p. 29. At Ae hearing, 
Dr. Estoniin similarly testified tliat "there was significant uncertainty j^&ociated with assessing changes in fiiture 
REC prices and the potential availability of RECs during the time of RFP 1, 2, and 3." Tr. Vol. I, p. 81. 

"^ Id., pp. 88-89 (referencing Company Ex. 5). 

^̂ ^ Id. (quoting Coii^aiiy Ex. 5, p. 12), 

"^ Statliis Testimony, p. 22. 

' '"Id. 
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the extent it was available, market price and liquidity infoimiation and how this information 

aligned with Navigant's recomment^tions.^^^ The iiitemal review team also considered whether. 

in light of Navigant's recommeudations, there was any need for contingency actions.^''^ The 

Coiiq)ames followed this process for each of theii' RFPs. The Companies pm^chased In-State All 

Renewables in RFPs 1,2, 3 and 6 at or below prices recommended by Navigant. 

a- RFPl 

In July 2009, the Companies held their first competitive procmement to comply wifli the 

renewable energy benclnuarks set foith under Section 4928.64. Eighty uidividuals signed up for 

the webinar regarding fliis RFP. Navigant responded to ninety-nine Frequently Asked Questions 

C'FAQs") submitted by potential participants. ̂ ^̂  Dming Phase I, Navigant reviewed each 

qualifying application for completeness and confoimity with the RFP requirements.'^^ Three 

bidders were quahfied to submit bids for any of die renewable products.^^^ After Navigant and 

RCS discussed the results of Phase I, Navigant opened up the bid proposals submitted by flie 

qualified bidders. Navigant sorted the bid proposals by category and price.^ '̂̂  

^" A/., pp. 22-23. 

Id., p. 23. Conapany witness Stathis explained that if an unforeseen contingency arose, then the 
Conipanies would consider next steps in Uglrt of the mariiet conditioi^ and results of tlie solicitation to airive at a 
course of action to achieve an outcome that would be in the best interests of the Con^jaiiies. Id., p. 9. As Mr. 
Sfatliis ftather stated, "[m]ost notable among these plaiuied contingencies was tiiat the [Companies] would address 
potential product vohune shortfells by issuing additional RFPs for unfilled volumes and by attempting to access the 
market tlirough brokeis or ofheru'ise." Id., p. S. These contingency plans were consistent with tlK)se employed by 
the Con^anies in "previous competitive pi-ocmement[s].'" Id. At the hearing. Mr. Stathis fiirllier explained, "tiie 
sliared expectations of our internal re\^iew t e a m . . . with respect to contingency planning [] is basically get to a 
con^t i t ive solicitation as quick as possible in the e\'ent you fail the firet time, hi the event you still fail and it's the 
end of the yeai', [the] end of file reporting year, and you find yourself short of RECs, then a force majeure was 
certainly pait of the slisred expectations." Tr. Vol. II, p. 323. 

' ^ Bradley Testimony, p. 28. 

' ' ' I d . 

' '^Id. 

^ ^ M . pp. 28-29. 
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For the In-State All Renewables, multiple pricing proposals were received fi'om one 

qualified entity.̂ ^^ Tlie bids received for that categoiy. howevei", made up only thiity-five 

percent of the 2009 desired amounts and only forty-five percent of ttie 2010 desired aniomits. " 

No bids were received for hi-State All Renewables for delivery in 2011 .̂ ^̂  

On August 12, 2009, Navigant provided its selection recommendations to the 

Companies.̂ '̂̂  For the In-State All Renewable category, Navigant reconunended that the 

Companies select all of flie bids for 2009 and 2010 In-State All Renewables.̂ ^^ 

Based on the market research that Navigant had conducted prior to RFP 1, Navigant did 

not believe that a strategy of rejecting bids in RFP 1 and waiting for additional 2009-2010 In-

State All Renewables to be available in the maiket was reasonable.̂ ^^ Company witness Bradley 

explained that Navigant believed "rejecting bids at fliat time would create a serious risk that 

these RECs would not be available later; the In-State All Renewable supplier could sell its RECs 

to another buyer or simply bank the RECs to be sold in a future year."̂ *^ If the RECs were not 

available later, then flie Companies would not meet their 2009 and 2010 In-State All Renewable 

REC compliance obligafions.̂ ^^ Mr. Bradley testified that "[Navigant] felt die reasonable and 

prudent recommendation to oui' client was to recommend that they purchase the RECs."^^ 

' ^ ' Id . ,p .29. 

' ^ Stathis Testimony, p. 23. 

' ^ Id . 

'** Bradley Testimony, p. 29. 

^̂ ^ Id., pp. 29-30. 

'^'ld..,p.3Q. 

' ' ' I d 

^^ Tr. Vol. I, p, 151. 
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The Companies also shai-ed Navigant's concerns about the thinness of the supply of In-

State All Renewables.'^ Company wituess Stathis testified that the results of RFP 1 confiimed 

flie Companies' concent that the market for In-State All Renewables was developing slowly.̂  

After considering Navigant's reconnnendations and the concerns regarding the sufficiency of 

supply for In-State All Renewables, the Companies decided to accept the wiimiug bids for 2009 

and 2010 In-State All Renewables.*^^ 

Tlie Companies also decided to re-enter the market with a second RFP within 2009 for 

the three products with supply concerns, including In-State All Renewables.̂ ^^ Tlie Companies 

recognized that if they did not receive sufficient supply in flie next RFP, then they might need to 

file a force majeme application regarding their renewable energy requirements for 2009.^^ The 

Companies also asked Navigant to conduct additional research to attempt to find additional 

sources of RECs and to seek feedback fiom the participants in RFP 1. '̂ ^ 

' ^ W . . p . 2 5 . 

' ' ' I d 

' ^ I d . , v . 2 6 

" ' Id . , p. 25. 

' ' ' I d . 

^" Bradley Testimony, p. 30. 
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b. RFP 2 

A second RFP was issued on September 23,2009.^^^ Duiing RFP 2, flie Companies 

received the results of the additional research that they requested fi'om Navigant. Tliis research 

conthiued to siiow that the supply for In-State Ail Renewables was very thin and the market was 

still developing.̂  ̂ ^ It showed that few supphers were certified with the PUCO.̂ ^̂  

hi RFP 2, foiir bidders were qualified for Phase H. Navigant reviewed the bids and 

soited tliem by category and price. Consistent with the nascent and highly constrained nature 

of the maiket, flie Companies agahi received midtiple pricing proposals fi'om one qualified 

bidder for In-State All Renewables. 

As pait of its decision-making process to determine what recoimnendations to make to 

the Conqjanies, Navigant considered flie limited supply of In-State All Renewables. Navigant 

believed that rejectmg the bids proposed in RFP 2 for In-State AM Renewables raised flie risk of 

noncompliance given the potential fliat a supplier could sell its RECs elsewhere or hold flie 

RECs for sale m a fiituie year. In addition, Navigant was not aware of any potenflal new 

renewable somces fiom which the Conqianies coidd ultimately meet then In-State All 

Renewable i^quirements for 2009 and 2010. Fmther, flie timing of when new renewable 

' ^ Id . .p . i2 . 

^̂ ^ Statliis Testunony, p. 28. 

" ' I d . 

' ^ Bradley Testimony, p. 33. 

'""Id. 

"̂̂  Stathis Testimony, p. 2S. 

^ Bradley Testimony, p. 37. 

' ' ' I d . 
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resomces in Ohio would increase supply of RECs also was miceitain. As Company witness 

Bradley explained, "Navigant believed that without the In-State All Renewable RECs bids 

garnered in RFP 1 and RFP 2, flie FEOUs would not have been able to meet their compliance 

obligations in 2009 or 2010."̂ *^^ As a result, Navigant recommended that the Companies select 

all of the bids for 2009, 2010 and 2011 In-State All Renewables.^^ 

The Companies similarly were concerned about the availability of the supply of Iii-State 

All Renewables to fulfill the Coinpanies' obligations.̂ "^^ Company witness Stafliis testified that 

while the Companies considered rejecting the bids in RFP 2 (as well as RFP 1). "given the 

undisputed feet that RECs were a^railable for purchase, there was no basis for the Companies to 

simply reject the bids."^^^ Mr. Stathis also testified that "[tjhere were, in addition, a number of 

factors which gave rke to considerable micertainty that the FBOUs could get additional bidders, 

much less bidders willing to come in at a lower piice."^''^ He explained that, at the time the bids 

were considered for RFP 2, there weie only 47.8 MW of facilities certified for In-State All 

Renevrable resources.^ ̂^̂  The Companies expected that there would be veiy few bidders or 

projects that could increase flie supply of In-State All Renewables in the near future.̂ ^^ 

Ml. Stathis testified, "[i]n short there was virtually no evidence that supply conditions were 

204 Id., p. 38. 

-^^/^.^ pp. 37-38. 

^*^H,p.34. 

^̂ '̂  Statliis Testimony, p. 28. 

~ '^Id. ,p .^\ . 

'""Id. 

~'^Id., pp. 31-32. 

' ' ' I d . 



going to significantly improve over the near teim or certanily in time to meet the FEOUs 

obligations for 2009 and 2010."^^^ 

Given ttie Companies' concerns over lack of supply and the need to procure RECs, the 

Con^}anies followed Navigant's recommendation and accepted bids for In-State All Renewables 

for the 2009, 2010 and 2011 categories .'̂ "̂̂  The Companies made these decisions knowing that 

there was virtually no evidence that supply conditions were going to improve significantly in 

time to meet the Con4>anies' obhgations for 2009 and 2010.^^* 

The residt of RFP 2 was that flie Companies executed contracts to pmchase 37,965 RECs 

for the In-State All Renewables category. When combined with the RECs from RFP 1, at flie 

end of RFP 2, the Companies held enough supply to satisfy one hundred percent of flieir 2009 

compliance obhgation. Additionally, the Coirq)anies procmed 31,800 and 26.084 of 2010 and 

2011 Ill-State All Renewables, respectively.^^^ Tliese pmchases, when combined with RFP 1 

procurements, resulted in the Companies achieving seventy-three percent and fifteen percent of 

their respective 2010 and 2011 compliance target for this product.^^^ 

Before tiie bids were awarded in RFP 2, RCS asked Navigant to conduct an additional 

review of the In-State All Renewables market to deteiinine how long supply constraints were 

^^^M,p.32. 

^" Id., p. 29. Tlie Companies purciiased a smaller amount of t h^e prodiKts ttian the amounts 
recommended by Kavigant because during the RFP 2 pincess the non-shopping load was lowei"ed and therefore the 
Con^anies' iiiture renewable obligations wei^ lowered fiom RFP J levels. Id. 

^'^ Id., p. 12. 

^" Id., p. 26. 

^'^Id. Tlie Conyanies procured less than their oiiguially desired amounts because the Companies' fiiture 
renewable obligations were lowered fiom RFP 1 levels because tiie non-shoppuig load w;^ ioweied. Id., p. 29. 

^'''ld..p.26. 
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likely to coiitmue. As noted, Navigant concluded fliat the iiarket for In-State All Renewables 

would likely remain constiamed for at least another year.̂ ^^ 

c. RFP 3 

Given that the Companies still needed RECs for 2010 and 2011 and given the 

Companies' belief (based on, among other things, Navigant's maiket reseaich) that the market 

would remain consh'ained, the Companies decided to hold a ttiird RFP in the summer of 2010.^^° 

Seeking to maximize participation in RFP 3, die Companies commissioned Navigant to solicit 

feedback fiom potential suppliers. Navigant provided the results of this reseaich in a report 

dated June 3, 2010.̂ ^^ The Companies were able to incoipoiate that feedback into later RFPs.^^ 

Because Navigant's maiket research had indicated that flie market for RECs may start to 

improve during the second half of 2010,^"* flie Companies held RFP 3 in July 2010.^^^ Navigant 

facilitated responses to over 100 FAQs and one hundred individuals signed up for the 

Webinar. During Phase I, Navigant received and logged 16 qualifying ai:plications. 

Navigant prepared a confidential spreadsheet and discussed this information with RCS on 

August 3,2010.^^ 

^'^ Id., p. 30. 

'-"Id. 

^^Id. 

' ^ ' I d . . p . i 2 . 

Id., p. 33; see also ELPC Ex. 1 (Competitively Sensitive Confidential). 

' ""Id 

' ' ' l d . , p . 3 5 . 

" Bradley Testimony, p. 40. 
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'Id. 

Id. 

22E Id. 

-46-



During Phase II, Navigant logged and sorted ttie bid proposals submitted by bidders 

qualified ni Phase I.^^ For die first time, more than one entity submitted pricing proposals for 

In-State All Renewables. Based on the Companies' renewable energy compliance 

obligations, Navigant recommended that the Companies select: (1) the bids for all of the 

2010 hi-State All Renewables; (2) the bids for 5,000 2011 hi-State All Renewables offered by 

"Biddei- F';^'^ and (3) a partial amount of the 145,269 2011 In-State All Renewables offered by 

"Biddei-2."^" 

The residts of RFP 3 provided the Coiiqianies with additional information regarding the 

development of the hi-State All Renewables market?^'' Tlie Conipanies considered that the 

paiticipatioii of a second quahfied bidder who bid on In-State All Renewables and the upcoming 

expiration of the twelve-moiidi cor^nained supply time frame Navigant had identified suggested 

that the maiket may be possibly improving.^^ The Coinpanies also had infoimation that other 

Ohio utilities were meeting flieir in-state benchmarks - an[other] indication that the market was 

quite possibly beginning to expand,"^'^ 

The Companies accepted Navigant's recommendations to accept all of the bids for 2010 

hi-State All Renewables and all of the 2011 In-State All Renewables bid by the lowest priced 

'""Id. 

'""Id. 

-''Id... p. 41. 

•̂̂^ Because the identity of specific biddei^ is confidential and proprietary, this brief will refer to specific 
biddejis by a mimber. e.g., "Bidder 1." "Bidder 2," etc. 

' ' ' I d . 

^^ Stathis Testimony- p. 35. 

' ' ' I d 

236 Id. 
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bidder.̂ ^ As a result of these new in-state market developments, flie Companies, however, 

considered declining Navigant's recoimnendation to pmchase the partial amount of 2011 In-

State All Renewables offered by Bidder 2 and pursuing a counteroffer in the hopes of reducing 

costs,'̂ ^̂  The Companies asked Navigant to review the bid ndes to deteimiue whether making a 

counteroffer on the basis of price alone to Bidder 2 was an acceptable option. After reviewing 

the bid niies, Navigant concluded that the iides did not prohibit the Companies from seeking a 

reduced price from Bidder 2.̂ '**̂  

After consultii^ with Navigant, the Companies instmcted Navigant to make a 

counteroffer to Bidder 2 to see if the Coiiip^es and Bidder 2 could reach an a^eement for flie 

2011 In-State All Renewables product. ̂ "̂^ Company witness Stathis testified that fliis effort was 

successfid and resulted in a lower price for the 2011 In-State All Renewables, which saved the 

Companies, and tfltiiuately their customers, approxunately S25 million.̂ ''̂  

d. RFP6 

During RFP 6, whicli took place in October 2011, the Companies songlit In-State All 

Renewables for the 2011 compliance yeai.̂ '*^ The Companies received eleven pricing proposals 

^" Id., p . 35; Bradley Testimony, p. 41. 

^^ Stathis Testimony, p. 35. 

' ' ' I d . , p . 36. 

- ^ Bradley Tesfimony, p. 41, 

'̂ '̂ Stathis Testimony, p. 36. 

" Statliis Testimony, p. 36; Tr. Vol. II. p. 293; Bradley Testimony, p. 42. 

'^' Stathis Testimony, p, 37. 



that were submitted by six bidders for 2011 In-State All Renewables.^'*'' The results of this RFP 

showed that the hi-State All Renewables market was improving. '̂*^ 

During Phase II. Navigant soited each of the bids by cost. On October 25,2011, 

Navigant provided RCS with flie results of Phase II and its recommendations.'^''^ Navigant 

recommended that the Companies accept all 20,000 RECs proposed for the period of 2011 from 

the lowest cost bidders. The Companies accepted Navigant's recommendation and 

successfiilly fulfilled their compliance obligations for In-State All Renewables for the 2011 

coiiq)Haiice year. Company witness Stathis testified fliat "[tjhe results of RFP 6 satisfied the 

volume target for In-State All Renewable RECs by multiple suppliers with piiciiig falling from 

prior solicitations for both products procured. "̂ ^̂  Unlike previous RFPs, the results from RFP 6 

demonstrated that a gieater supply for lu-State All Renewables was becoming available and this 

market was becoming more tiansparent and liquid, which created greater competition that 

resulted in lowei" prices for the Companies and ultimately customers .̂ "̂ ^ 

4. Exeter's suggestion that the Companies should have delayed their 
purchases of In-State AU Renewables is unsupported and therefore 
unreasonable. 

In contrast to evidence set forth above, Staff and the Inteivenors provided no evidence 

fliat, under flie circmnstances known at flie thne, it would have been re^onable for the 

Companies to delay their decisions to purchase In-State All Renewables. Indeed, Exeter's 

'** Bradley Testunony, p. 44. 

" Statliis Testunony^ p. 37. 

" Bradley Tesfimony, p. 44. 

^ ' ' I d 

-̂ ^ Stadiis Testhnony, p. 37. 

^ * M , p . 3 8 . 
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suggestion that the Companies should have delayed their pui'chases really is a suggestion that the 

Companies should have timed the market.^ '̂̂  But fliere is no evidence whicli indicates that the 

Companies had sufficient information to do fliat. On the other liand, Company witness Dr. Earie 

testified that the Companies did not have this information: 

It is not reasonable to suggest that the FirstEnergy Ohio utilities 
could have known that prices for hi-State All Renewables RECs 
would have declined in time to meet their requirements at a lower 
cost and therefore the FustEnergy Ohio utilities should have 
necessarily delayed some of its purchases of In-State All 
Renewables RECs.^^^ 

Given the limited iiifonualion that the Companies had at the time, a decision to delay 

puichases would have amounted to an unsupported decision to gamble on the Companies' abihty 

to meet their statutory compliance obligations. Tlie Companies' risk management policy and the 

way they do business does not allow for this type of decision-making. Company witness Stafliis 

also testified fliat gambling stands in stark contiast to the Companies' risk policy: 

The overriding philosophy that's part of not only om risk policy 
but the way we do all procurements, wheflier its power or 
renewable, is a laddering approach. You want to add time, 
diversity. You don't want to gamble. Youdon't wantto speciflate 
as to, hey, we think tiie market is going to be illiquid for this 
amount of time, therefore, I won't ladder. 

In addition, Exeter's sitggestion, that if as a result of delaying pmchase decisions In-State 

All Renewables were not available then flie Companies coidd have rehed on force majeure to 

meet flieir renewable obligations, is m^upported by the law. Tliere is no provision for a utility to 

retroactively seek force majeui-e. A force majeuie determination, moreover, does not 

^^ Earie Testimony, p. 14. 

'"ld.,p.lS. 

" ' Tr. Vol. n, pp. 399-400. 
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"automatically reduce the obligation for flie electric distribution utility's or electric seivices 

company's compliance in subsequent years."^^^ Tlie Commission must first detemiiiie whether 

''renewable energy resources are reasonably available in the marketplace in sufficient quantities 

for the utility or company to comply with flie subject mininuuu benclmiark during the review 

period" and whether the utility made a "good faith effoit" to meet its compliance obligatioi^ for 

the benchmark in qtiestion.^^'' Indeed, Staff wihiess Dr. Estomin testified that if the Companies 

had waited mitil the end of the compliance period (the second quaiter of the following year) to 

file force majeure, then the Companies would not have had the option to purchase RECs latei" to 

comply widi their obligations. As a result, if the Companies did not timely procure In-State All 

Renewables that were reasonably available to meet their compliance obligations, and the 

Commission denied the Companies' force majeure application, flien the Companies would have 

violated the law. 

Accordingly, the Companies' decisions to purchase in-State All Renewable RECs, and 

therefore not to gamble on their ability to meet their compliance obligations, were reasonable 

imder the circumstances at the time. There is no evidence to the contiaiy. 

C. The Prices Paid By The Companies For In-State Ail Renewables Reflected 
the Market And Therefore Were Reasonable. 

The evidence shows that the prices at which the Companies purchased In-State All 

Renewables were market prices that reflected the current state of the maiket. Tliis evidence is 

undkiputed. For example, Company witness Bradley explained that "the prices that are bid uito 

'^' R.C. § 4928.64(C)(4)(c). 

^^Tr. VoLl,p. 153. 

^^ R.C. § 4928.64(C)(4)(b) (emphasis added). 
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an RFP from the marketplace represent market prices."^^^ He fiirthei" testified that "althougli 

prices were high, they would be expected to be higher than in other state's REC markets given: 

(1) the veiy limited supply of In-State AH Renewable RECs available to buyers; and (2) the 

volume i-eqiiiied to be purchased by Ohio utilities for coiupMance."^^ Staff wihiess Di\ Estomin 

also testified that the prices that resulted from the Companies' RFPs reflected the niarket.̂ ^^ 

OCC witness Gonzalez testified fliat generally a competitive process produces a competitive 

residt.̂ ^^ Accordingly, the Companies acted reasonably in purchasing In-State All Renewables 

at market prices. 

D. There Is No Evidence That The Prices Paid By The Companies For In-State 
All Renewables Were Unreasonable. 

Despite Uie undisputed evidence diat the Companies paid market piices to purchase In-

State All Renewables, Exeter and OCC criticize the prices that the Companies paid for In-State 

All Renewables as too high. These aiticisms, however, incoiiectiy rely on flie level of the 

coniphance payment or pricing information from other states. Neither of these appropriately 

reflects market prices for In-State All Renewables, 

1. The compliance payment level does not Indicate market prices and 
does not represent a fair comparison price. 

Both Exeter and OCC. witness Gonzalez referred to the level of the compliance payment 

penalty as a basis to conclude that the Conipanies paid prices that were too high.^^ Tlie 

conipliaiice payment penalty level, which is set by Section 4928.64, does not represent the 

256 

257 

Id. 

Bi-adiey Testimony, p. 37 

^^Tr. Vol. I, p. 79. 

' ^ Tr. Vol. n i , pp. 567-68. 

^^ Commission Ordered Ex. 2A, a tp . 2S; Gonzalez Testimony, p. 11. 
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market prices of RECs in Ohio. At the hearing, Staff wihiess Dr, Estomui confinned that the 

compliance payment does not represent a market price for a REC.̂ ^^ Indeed, he testified, 

"I don't know specifically what approach the legislature used to arrive at fliat number [for die 

comphance payment]."^^^ 

That the level of the compliance payment penalty is not a fair' comparison to a market 

price for In-State Ail Renewables is also demonstrated by this &ct: flie compliance payment 

penalty for all non-solar RECs is flie same. Given that the market for In-State All Renewables 

and other RECs are separate and distinct, a single price representir^ both markets is milikely. 

Simply put, there is no evidence fliat shows the basis for flie compliance payment level in 

Ohio.^^ Thus, the level of the con^iliance payment is not a relevant measme of the prices that 

the Conipanies paid for In-State All Renewables. 

2. Pricing Information from other states is not relevant. 

Exeter also asserted that the Companies should have been aware that the prices they paid 

for In-State All Renewables were not in line with pricmg data regaiding non-solar RECs 

ekewhere in the country. To "suppoit" this finding, Exeter compaied the prices paid by flie 

Coinpanies for In-State All Renewable to REC pricing data in twelve other jurisdictions 

("Figure 3: Compliance Market for RECs"),^^^ 

-•'^Tr. Vol. I. pp. 82-83. 

^Vi^..p.82. 

-^' O.R.C. § 4928.64(C)(2)(b). 

'^See also Bradley Testimony, p. 48 ("Navigant is itnaware of any ptJjIic infonnation about the basis of 
diis payment ainoimt."). 

~ See Commission Ordered Ex. 2A, p. 26. Tlie jurisdictioi^ relied on by Exeter were Coimecticnt. 
Delaware, die District of Colmnbia, Illinois. Maine, Maryland, MassachiKetts, Ne\\' Haiiq>shiie. New Jersey. 
Pennsylvania, Rhode Island, and Texas. There is no dispute that Figure 3 does not represent market pricing foi" In-
State All Renewable RECs in Ohio. See Bradley Testimony, p. 5 i . 
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The out-of-state pricing data for RECs that Exeter relied on as support for its position that 

the Companies paid unreasonably high prices is not comparable to the pricing of In-State Ail 

Renewables. Indeed, when specifically asked whether relatively low prices for RECs in one 

state would be a reasonable basis to argue that REC prices in another state were too high, OCC 

wihiess Gonzalez rejected such a notion. He agreed that different states' markets are separate 

because different things affect markets in each state and thus each state's prices may be 

differeiit.^^ 

As the record shows, there are at least five reasons why pricing data fi-om other states 

including data contained on Figure 3 in the Exeter Repoit, is not coniparable to the prices of In­

state All Renewable RECs. 

a. The requirement mider Section 4928.64(B)(3) that half of a 

utility's renewable resomces requirements must be supplied by 
facJHti^ located in Ohio acts as an import quota that limits supply 
and increases price. 

First, die requirement under Section 4928-64(B)(3) that fifty percent of the supply of 

RECs to come from facihties located in Ohio is uniciue. As observed by Coiiq)any witness 

Eh'- Earle, this geographic requirement is equivalent to an impoit quota. As a lesrdt, this 

geographical restiiction causes prices to be higher dian they would be otiiei-wise. As Dr. Eaile 

explained, "[a] basic application of the economics of impoit quotas suggests tliat Ohio's In-State 

All Renewables requirement mearK the average price paid for Iii-State Ail Renewables RECs 

will be higher than what it woidd be otherwise."^^^ Indeed, Staff witness, Dr. Estomin also 

- " Tr. Vol. m , pp. 591-92. 

' ^ Id., pp. 592-94. 

Earle Testiinony, p. 15. 

= ^ M , p , 1 6 , 
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acknowledged that a geo^aphicai restriction increases prices. At the hearing, he testified, "An 

in-state requirement would have the effect of reducing the supply of RECs from which you can 

draw to fidfill the requirement, so other tilings being equal, you would expect supply to be more 

constiahied mider that arrangement and, dierefore. you would anticipate upward pressure on 

prices."̂ '*^ 

The pricing data on Figi.ire 3 in the Exeter Report, however, shows urfonnation from 

states tliat do not have geogiaphical restrictions similar to Ohio's restiiction. To be sure, Texas 

is the only one of the 12 states for which the Exeter Report compares Ohio In-State All 

Renewables prices that has an in-state requirement for all renewable RECs. But the situation 

in Texas is very different fiom that in Ohio. For example, in 2010, the re^ii electricity sales 

in Texas were 2.3 times that in Ohio. In that same year, Texas's renewable generation was 8.1 

percent of the state's retail sales while Ohio's renewable generation was 0.7 percent of its retail 

sales.̂ ^^ Texas also has a much gieater potential for renewable generation than Ohio. 

Company witness Dr. Earle explained, "As a result both the market for renewable energy and the 

potential supply of Renewable power in Texas were very different fi"om those in Ohio, and REC 

^™Tr. Vol. I, pp. 90-91. 

''^' Earle Testimony, p. 17. Even though, in h^ pretiled testinwny, OCC v.'itness Gonzalez contended rliat 
New England states have in-state recpiii^ements similar to Ohio, liis position crumbled on the stand. Gonzalez 
Testunony, p. 14. At tlie hearing, Mr. Gonzalez acknowledged that the Department of Energy Resources' 
Massachusetts Renewable and AlteinaUve Energy Portfolio Standards Annual Coinpliance Report For 2010 
inchided a discussion of the varioi^ renewable energy being used in the state of Massachusetts foi' 2010. Tr. Vol. Ill, 
pp. 614-616 (referencing Compaity Ex. 8). He agieed that tliis report indicates tliat nine percent of renewable 
energy used m Massachusetts was supplied from witiiin the state, /ff.. p. 615 (quoting company Ex. 8 a tp . 4). A 
nine percent in-state suppiy tiire&hold singly does not act as an import quota. Mr. Gonzalez' position that New 
England states have similar in-state requiiements tliiis must be rejected. 

272 • 
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Earle Testimony, p. 18. 

Id. 

'Id. 
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prices in Texas are not comparable to Ohio hi-State All Renewables REC prices in 2009 and 

b. In 2009 and 2010. the Ohio REC market was nascent relative to 
other states' REC markets. 

Second, the REC market in Ohio was nascent relative to other markets m 2009 and 

2010. As discussed above, pricing information regaiding In-State All Renewables was not 

available in 2009 and only limited price-indicative information relating to this product was 

available dui'mg the second half of 2010. 

Staff witness Dr. Estomin testified that tlie relative age of the market can affect prices."̂ ^̂  

Company witness Dr. Eaiie also explained in his prefiled testimony that as a result of the 

newness of Ohio's compliance obligation, "there would likely be confiision during tJie 2009-

2010 period among potential suppliers about the new niles for die new market and how they 

should be interpreted,"^^^ He fiirdier explained that this "confiision would have fiirther 

contributed to reluctance to participate in the REC markets or to invest ui its early stages,"^^^ 

hideed, none of the 12 states included on Figure 3 of the Exeter Report had Renewable 

Poitfolio Standards ("RPS") enacted as late as 2008 witli the first compliance year the next year; 

in 2009.^^ Dr. Earle testified diat the newness of the Ohio RECs markets m 2009 and 2010, and 

the lack of pricii^ information related to thk market, would have caused potential renewable 

•Id. 275 

^''^Id..pp. 18-19. 

-''^ Supra Section rV(B)(2). 

'̂ ^ Tr. Vol I. p. 93. 

^'^ Earle Testimony, p. 20. 

2E0 'Id. 

38t M , pp. 19-20. 

-56-



developers to view the Ohio market with caution and requiie a premium for entering (lie market. 

He further testified, "[tjhis resulted in In-State All Renewables REC prices in Ohio being higlier 

than they would have been in other, more matme jurisdictions, making Ohio In-State All 

TCI 

Renewables REC prices not compai^able to those elsewhere." 

c. Financial challenges would have had a greater affect on Ohio's 
nascent REC market. 

Third, financing challei^es that resiUted fi"om tlie global economic crisis would have had 

a gieater negative impact in Ohio than most other states because the Ohio maiket was relatively 

new during this time period. These challenges, coupled with die nascent nature of Ohio's 

REC maiket, would have exacerbated the shortage of RECs in Ohio in 2009.^^'' hideed, in its 

report, Exeter recognized that dming RFPs 1,2 and 3, the economic recession would have 

caused renewable energy developers to have difficulty obtaining financing. llius, due to the 

relative newness of the Ohio market and the relatively few existing suppliei^ in that market, the 

financing challenges to new entrants in Ohio fiirther distmguish the prices of RECs in Ohio from 

other states. 

d. Section 4928.64 provides for different product definitions than 
other states' renewable energy stahites. 

Fourth, as acknowledged by Exeter, states have different product definitions that make 

comparisons across markets difficult. Dr. Eaile explained that ""comparing prices across these 

jurisdictions without taking into accomit the lack of transferability is inappropriate.* Fi^ire 3 

282 7J..P.21. 

"̂/rf., pp. 21-22. 

'^^Id..p.22. 

-̂ ^ Commission Ordered Ex. 2A, p. 29. 

'̂ ^ Earle T^timony, p. 23. 
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in the Exeter Repoit does not account for the different product definitions between the states 

included on the cliait and Ohio. 

e. Unlike many states. Ohio does not have an alternative comnliance 
pavmenT mechanism tliat can act as a safety valve or price cap on 
REC prices. 

Fifth, Ohio does not have an alternative compliance payment mechanism that can act as a 

safety valve or price cap on REC prices by allowing a utility to pay the ACP in lieu of 

purchasing RECs and by allowing that payment to be recovered fi'om customers. To be sm"e, 

even tliougli Section 4928.64 has a compliance payment penalty, as noted in tlie Exeter Report 

and acknowledged by Dr. Estomin, the compliance payment penalty in Ohio does not act as a 

price cap because tlie burden of the payment falls on the utility's shareholders.^^ Dr. Earle also 

testified that the compliance payment does not act as a price cap because it d o ^ not relieve a 

utility of the obligation to pmchase RECs and because it cannot be recovered from customers. 

Unlike Oliio, in states widi laws diat allow a utility to make an ACP, the ACP serves as 

an effective "sofl ceiling" on REC prices.^^ At the hearing, Staff witness Dr. Estomin testified 

as such. He explained, "[i]n states that have an alternative compliance payment where it is 

recoverable fi'om customers and where the ACP can be a mechanism that can be used in lieu of 

die . . . procmement obligation... you would believe that the level of tlie ACP woidd act as a 

market cap on prices subject to that ACP."^^^ 

"^ Id., p. 22 (noting that die assun^tion is that the utility woiild apply to recover Hie ACP from mtepayere). 

' ^ Id. (citing Commission Ordered Ex. 2A. p. iv). 

^^ Tr. Vol. II. pp. 484-85. 

~'̂  Bradley Testimony, p. 48. 

^ ' Tr. Vol. I, p. 83. 
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On the odier hand, states without an ACP (like Oliio) may have higher REC prices than 

states diat have an alternative conqiiiance payment mechanism that acts as a piice cap. 

Comparir^ prices in other markets that have an ACP to the price of In-State All Renewables is 

thus problematic.^^"^ Yet OCC witness Gonzales inappropriately attempted to do just that by 

comparing prices of In-State Ail Renewables to Figuie 3 of the Exeter Repoit. At the hearmg, 

Mr. Gonzalez testified that each of die states that are shov^i on Figm-e 3 has an ACP and that the 

ACP m each of these states is recoverable from customers in one way or another. A 

comparison of the prices that the Companies paid for In-State All Renewables to the data on 

Figuie 3 is thus an apples to oranges comparison and must be rejected. 

3. The data relied on by Exeter and OCC did not provide any basis to 
conclude that the prices paid by the Companies were unreasonable. 

The attempt by certain paities in this case to compare In-State All Renewables prices 

with price infoimation fi:om otiiei" states is improper in yet another way. Aside fiom the feet that, 

as demonstrated above, each state's REC market is different, the pricing information from other 

states cited in this case does not reflect maiket piices in those other states. Indeed, price data 

may not even represent an actual price paid for a REC. Therefore, none of this data supports a 

findir^ that the Companies paid umeasonably high prices for In-State All Renewables. 

Testimony at the hearing demonstrated diat die "prices" on Figme 3 in the Exeter Repoit 

fliat Exeter and OCC witness Gonzalez compared to the prices that the Companies paid for In-

State All Renewables are not maiket prices. Dr. Estoniin testified that this infonnation is broker 

~^ Earle Testunony, p. 23. 

'^' Tr. Vol. m , pp. 598-99. 

-59-



datafromonly one of 89 brokers listed on tlie Depaitment of Energy's website. Dr. Estomui 

finther testified that the broker data on Figme 3 may not even represent the actual price of any 

transaction.^^^ 

None of the broker data relied upon by Exeter and OCC wihiess Gonzalez showed any 

infonuation regarding the volume of RECs associated with a particular price offered. At the 

hearing. Company witness Stathis explained | 

Thus, no couqiarisons can be made regarding how 

the broker-provided price data points would compare to the prices necessaiy to procme a volume 

of RECs sufficient to meet die Companies' renewable energy requirements.^^^ 

Figure 3 in the Exeter Report also failed to hidicate the length of the pricing commitment 

represented by any particular "price". Simply put, the testimony at the hearing demonstiated 

that the broker data on Figure 3 is unrefiable and not relevant to the prices timt the Companies 

paid for In-State All Renewables. 

Similarly, tiie SNL Financial Data rehed on by OCC witness Gonzalez (Attachment 2 to 

OCC witness Gonzalez's testimony) also does not reflect n^nket prices or even actual prices. In 

fact, SNL Financial specifically provided this disclaimer; "Data is compiled from a mnge of 

^ Tr. Vol. L pp. 86-87. 

^ V ^ . . p . 8 9 . 

' ^ I d . , p . 9 0 . 

^^ Tr. Vol. 11. p. 372 (Confidential). 

^* Bradley Testimony, p. 61; See also O.R.C. § 4928.64(C)(4)(b) (providing tiiaf befoi-e granting an 
application for force majeure, "the connnission shall determine if renewable eneray resources are reasonably 
available in the marketplace in sufficient quantities for the ufilify or company to comply with the subject ininiiniim 
benchmark during the review period"). 

Bradley Testimony; p. 54. 
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market indicatives and do not necessarily represent completed trades.''^^'' At die hearhig, 

Mr. Gonzalez tesdfied that '"indicative' could mean the midpoint between a bid and ask for a 

ceitain product. ""̂ ^̂  Fuither, of the SNL Financial data provided, there was only one data point 

for 2010 (and none for 2009). Mr. Gonzalez admitted that he did not know whether even that the 

one data point for a 2010 In-State All Renewables is an actual price point. Nor did he know the 

volume of RECs represented by the single 2010 data point.̂ ''̂  Indeed, Mi". Gonzalez testified 

that the acmal price that tlie REC was traded for coidd be a fiaction or a multiple of the price 

shown on his SNL attachment.̂ ^^ 

Mr. Gonzalez's comparison of the prices that the Companies paid for In-State All 

Renewables to the "REC prices" indicated on a table fiom the Annual Report on Wind Power 

Installation Costs Peifonnance Trends 2007 by tlie U.S. Deparhnent of Energy (the "Wind 

Power Table") mnaveled at hearing, hi his prefiled testimony, Mr. Gonzalez contended that this 

table showed that the "REC prices" of the eight states depicted on the table were at "a fraction of 

what FustEnergy paid". But the table that Mr. Gonzalez reUed on contained notations and a 

headline that belied any comparison of the table's pricing data to tlie piices the Companies paid 

for In-State All Renewables, The commentary below the table noted, "[tjhe figiu^es to the riglit 

present iudicotrve monthly data on spot-market REC prices in both compliance and volmitary 

markets; data for compliance markets focus on the 'Class I* or 'Main Tier' of the RPS 

300 Tr. Vol. m , p. 606. 

" " l d . , p . 6 W . 

"^Id. 

'^'Id., p. GOB. 

"^ Gonzalez Testimony, pp. 12-13. 
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policies." At the hearmg, Mr. Gonzalez testified that "mdicative prices" may or may not be 

representative of actual prices. 

In his prefiled testimony, OCC wihiess Gonzalez also asserted that tlie Wind Power Table 

was meant to show "indicative price data in the time when markets were nascent."^"^^ At the 

hearing, however, he testified that tlie information on the table provided data from periods of 

time outside of the three-year window diat he defined as a nascent maiket.̂ "^^ He also admitted 

that some data on the table even preceded the effective dates of some of the states' RPS 

statutes.^^^ Indeed, tlie report containing the Wuid Power Table relied upon by Mr. Gonzalez 

contradicted any attempt to conclude that prices m one state ai-e relevant to another state's 

maiket prices for RECs. For example, tlie Wind Power Table contained the headline, "REC 

Markets Remain Fragmented and Prices Volatiie."^^° Even though Mr. Gonzalez did not know 

what "fiagmented" meant at flie hearing, Mr. Gonzalez testified at his deposition that tlie 

headline to this table, including flie word "fi^gmented," meant that different states have different 

markets so that different things in each state affect the prices of RECs in each state.̂ ^^ Fmther, 

die repoit noted dissimilar- market trends in different states. Specifically, die repoit noted: 

Key ttends in 2007 compliance nmrkets include continued higli 
prices to sorve the Massachusetts RPS, diamatically increasing 
prices luider the Connecticut RPS, high inifial prices to serve the 
Rhode Island RPS, and a laige spike in the price for Class I 
certificates under the New Jersey RPS. Prices remained relatively 

'°' Tr. Vol. ni, p. 595 (emphasis added). 

' ^ Id., p. 596. 

""Id.,p.602. 

' ^ Id, pp. 604-606. 
309 

Id, pp. 603, 606. 

"° Id., p. 593. 

"^ Id. pp. 593-94. 
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low in Texas, Maiyland, Pennsylvania, and Washington, D.C. due 
to a suiplus of eligible renewable energy supply relative to RPS-
driven demands m those niarkets.^^^ 

Accordingly, die Wind Power Table did not ui any way suppoit Mr. Gonzalez's ai'gument (or 

any argument) fhH.t indicative pi'ice data in other states showed that Companies paid 

mireasonably high piices for In-State All Renewables. 

Improperly relying on other data, Mi. Gonzalez inconectly contended that a conrparison 

of the Companies' Rider AER charges to other utdities' Rider AER charges indicated differences 

in the prices paid by various utilities and, by implication, diat the Companies paid more for 

RECs. Notably, at the hearing, Mr. Gonzalez testified that he did not know ^ie specific price 

paid for any renewable product for any utility other than Ohio.^'^ Instead, he attempted to rely 

on the chart on page 9 of the Goldenberg Report to compare the utilities' Rider AER charges. 

Notwithstanding Ms reliance on the Goldenberg chart, he testified that he made no effort to 

verify tlie nmnbers on the chait.̂ "̂̂  The Goldenberg chart, on its face, only purported to compare 

rates charged by the various Ohio EDUs to recover renewable resomce procurement costs. As 

Ml. Gonzalez acknowledged, there is a "mismatch" between the load used to calculate tlie 

Companies' comphance obligation and the load over which the Companies recover the costs of 

fliat obligation. ̂ ^̂  Indeed, he admitted that where a utility has a greater increase hi shopping, 

then there will be a greater mismatch.^^* Mr. Gonzalez also testified that he did not compare 

312 Id., pp. 596-97 (quoting Company Ex. 8. p. 18). 

^^'M,p. 609. 

"*Id..p.6lO. 

'^'Id., p. 611. 
3X6 Id 
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how fliese "mismatches" affected The various utility companies and the vaiious puiported rates 

shown on the Goldenberg chait.^^' 

In any event, Mi". Gonzalez simply misconstrued tlie nature of the data on page 9 of the 

Goldenberg Repoit. In his prefiled testimony, Mr. Gonzalez contended that tliis data showed 

tliat the Coinpanies oveipaid for RECs in comparison to other utilities.^'^ But Staff wihiess 

Mr. Storck fi'om Gk)ldenberg. one of the authors of the repoit, testified that die chart was not 

indicative of either the actual prices paid by each elecUic utility for RECs or each utility's cost to 

coiiply with the 2009, 2010 and 2011 renewable energy mandates.̂ ^^ Mr. Storck testified that 

"this [cliait] is just basically infonnation pulled from [utilities'] tariffs... [it] doesn't necessarily 

have reconciliations in it. So I can't tell you exactly wilt's in fliese [numbers], especially for 

companies other than the FirstEnergy coinpanies."^ '̂̂  Accordingly, Mr. Gonzalez's reliance on 

the Goldenberg chart to argue that the Companies paid hi^ier prices for RECs than oUier utilities 

was wholly unsubstantiated. 

4. The development costs of renewable facilities are not a stalking horse 
for market prices. 

In its report, Exeter contended that flie Companies should have been aware that the prices 

they paid for In-State All Renewables were mneasonably high because the cost of development 

of renewable energy in Ohio does not differ markedly from the cost of renewable development 

"^ Id.,pp.6n-\2. 

"^ Gonzalez Testimony, pp. IG-II; Tr. Vol. IIL p. 608. 

^*'Tr. Vol. L pp. 41-42. 

' ^ I d . pp. 42-43. 
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elsewhere in the comitiy. ^ Exeter fiirther suggested that these differences illusUated that the 

prices paid by the Companies included economic rents.^^^ 

Exeter's argument, however, conflicts with basic economic prhiciples. First, Exeter 

improperly suggests that economic rents ai'e somehow unexpected and negatively impact a 

nascent market. ^̂  Not so. Tlie presence of economic rents induces suppliers to enter markets, 

thereby increasing the suppiy of the commodity at issue and lowering prices for that commodity 

accordingly.^^'* As Companies' witn^s Stathis testified, in a developuig maiket economic rents 

are "healthy" and ''diive[] new suppliers into the market/ 

Second, Exeter's argmnent fliat development costs somehow detei"mine prices conflicts 

with the basic economic principle that piices are determined by both supply and demand and that 

development costs are not the sole determinant of tlie price of RECs. Dr. Earle explained that 

"[tjhere are many factors that deteimme the price of RECs at any given point in time." He 

explained that "[tj^ere's the overall supply/demand dynamic of whether there is a lot of supply 

or a little bit of supply."^^^ Dr. Earle also testified fliat the shortage of supply in the Ohio market 

would result in a market price above flie cost of supply,^^^ He fiirflier testified, "[tjhere are many 

tilings fliat go into the cost of development so fliat at any given point in time the price of RECs 

"^ Commission Ordered Ex. 2A., p. 30. 

^ '^ Id . .p .3 \ . 

' ' ' S e e id. 

'^Tv. Vol. II, p. 352. 

"^ Id.; See also id., p. 34%. 

''̂ '̂  Earle T^tiiirony, p. 4. 

'^'Tr. Vol. n . p . 4 4 1 . 

323 
'Id. 

329 Earle Testimony, pp. 11-12. 
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could either be gi'eater than the cost of development or it could be less." Indeed, at the 

hearing. Dr. Estomin agieed that prices are determined by other factors, hichiding supply and 

demand. 

Regarding the Ohio maiket, there were factors that would have caused developers in 

2009 and 2010 to seek higher prices in Ohio fliau other states. For example. Dr. Earle testified 

that '"when there is scai'city of supply, prices can gieatiy exceed the costs of production." He 

finther explained, "[sjcarcity of supply can often happen in i«iscent markets when there is a 

sudden increase in deir^nd without notching supply available as happened in the Ohio hi-State 

All Renewables REC market in 2009 and 2010."^ '̂* Company witness Bradley provided anodier 

reason why developers may have sought higher prices in Ohio than other states. Mi. Bradley 

explained that, in 2009, there was little history available to developers regarding how Ohio's 

renewable mandates would be administered and what additional risks to developers n^y arise. 

Tlius, according to Mi'. Bradley, developers in Ohio had less competition and more uncertainty 

due to the nascent state of the Ohio maiket than resomce suppliers in other states.^^^ 

Mr. Bradley also noted that developers in Ohio may have sought higher prices than in 

oflier states because of the difficulty in obtauiing financing for new electrical generation projects 

in 2009-2010. Mr, Bradley explained that the nascent market in Ohio coupled with the difficiflty 

in obtaining financing made flie development of any new renewable projects in Oliio challenging 

^ ^ T r . V o l . n , p . 4 4 1 . 

"^ Tr. Vol. 1, p. 94. 

Bradley Testimony, p. 57. 

" ' Earle T^tiinony, p. 11. 

' " I d . 

n5 Bradley Testimony, pp. 57-58. 
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at best. As a result, one could expect higher prices in Ohio for in-state products than smiilar 

products in other states.̂ "̂ ^ 

E. There Is No Evidence That Contacting Staff Prior To The Procurement 
Decisions Would Have Or Could Have Changed The Companies' 
Procurement Decisions. 

Exeter also suggested that, even thougli there was no obligation to do so, the Companies 

should have contacted the Commission Staff prior to accepting bids for In-State All 

Renewables. Exeter, however, failed to explain what Staff would have done or could have 

done given flie statutoiy requirements. There is no record evidence that contacting Staff prior to 

the procurement decisions would have changed the Companies' procmement decisions or 

statutory obligations. Indeed, Di. Estomin testified that he did not know what the Connnission 

or Staff would have done had flie Companies provided the infonnation fiom Navigant to Staff.̂ '**̂  

In any event, the evidence shows that the Companies, in fact, met with Staff and that 

Staff had infonnation regardii^ the Companies' RFPs and the prices the Companies paid for 

RECs. Company witness Stathis testified fliat representatives of the Companies met with Stafi" 

regarding the Companies' strategic approach to meet flieir comphance obligations under Section 

4928.64. '̂*^ Staff also had information available via die PJM GATS system ttiat Staff could 

review regarding flie prices of RECs that the Companies had procured. '̂̂ ^ Mr. Stathis testified 

" ' l d . , p . 5 9 . 

"^Id . .p .60 . 

^^^StaffEx. 2A,p. 32. 

*^*'Tr.Voi.I.p. 101. 

Stathis Testimony, p. 43. 
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that, for die 2009 compliance year, fliis infonnation would have been available on GATS starting 

onMarch3i,2010.^'^^ 

Staff witness Dr. Estomin also testified about the infoimation available to Staff. 

Dr. Estomin testified fliat by the third quarter of 2011, the Connnission had infonnation 

available to it fliat indicated there was sufficient simply to meet demand for In-State All 

Renewables.̂ "̂ ^ He also testified that one of those data points was the repoit fiom Exeter tliat 

was sponsored by NARUC (Company Ex. 5).^^ He acknowledged that Staff was awaie of the 

RFP process uupleniented by die Companies and Navigant,̂ ''̂  And he acknowledged that Staff 

had opportunities to look at the Companies' RFP website and attend webinars related to the 

RFPs.^^ Dr. Estomin finther testified that neither the stamte nor flie regulations required the 

Coirqianies to approach Staff regarding the status of the Companies' RFPs.̂ '*̂  Tlie Staff also had 

the quarterly Rider AER filings made by the Companies. 

Further, there is no evidence that Staff asked for any additional infoimation. Mr. Stathis 

explained fliat "[gjiveii that we had provided [Sjtaff with information on oui approach and were 

giving them process infonnation tiuougli webinars and also the results of our RFPs on a delayed 

basis tlirough our GATS account transfer," the Companies did not see how additional meetings 

'*' Stathis Testimony, p. 44. 

' ^ T r . V o l . I . p . 9 S . 

" ' I d . 

" ^ I d 

'^'' Id., pp. 98-99. 

='"/^.,p. 100. 



with the Staff to discuss Uie results would have aided the process, especially since the Coinpanies 

had a statutoiy obligation to procm^e.̂ ^^ 

In sum, Exeter's suggestion fliat the Companies shoidd have contacted Staff provides no 

alternative to piuchasiiig the RECs. It is thus not relevant to the Commission's decision in this 

case. 

V. BECAUSE THE COMPANIES COMPLIED WFTH SECTION 4928.64 AND THE 
EVIDENCE DEMONSTRATES THAT THE COMPANIES MADE PRUDENT 
AND REASONABLE DECISIONS IN PURCHASEVG RECs TO MEET THEIR 
STATUTORY BENCHMARKS, THE COMMISSION SHOULD NOT - AND 
LAWFLT.LY CANNOT - DISALLOW ANY OF THE COMPANIES' COSTS 
RECOVERED UNDER RIDER AER. 

A. The Companies' REC Procurement Decisions Were Pmdent. 

As set fordi above, the Companies' management decisions regarding the procurement of 

RECs were consistently pmdent across the audit period. Indeed, Staff, OCC and the other 

Inteivenors have foiled to come forward with sufficient evidence to rebut the presimiption of 

prudence that the Con^anies' management decisions are afforded.^^ While the Conipanies may 

bear flie ultinmte bmden of proof, prior to this burden being "triggered," Staff and Inteivenors 

must come forward with "concrete evidence supporting their position. "̂ ^̂  As the record in this 

proceeding aptly demonstrates, fliey have felled to do so. 

Fmther, even if Staff and the Intervenors shified flie bmden of production (which fliey 

have not), the Companies' management decisions still emerge as reasonable and pmdent. Staff 

^*^Tr,Vol.II.p.422. 

' ^ See In the Matter of the Regulation of the Purchased Gas Adjustment Clause Contained within the Rate 
Scheduler of Syracuse Ilojne Utilities Company, Inc. and Related Matters, Case No. 86-12-GA-GCR. 1986 Ohio 
PUC LEXIS 1, *21-22 (Dec. 30,1986) (finding iii the context of aii audit of a gas company's piocurement policies 
that Staff failed to covae forwaid with sufficient evidence to rebut tlie presumption of pnidence). 

'^' In the Matter of the Im'estigation into the Peny Nuclear Power Station, 85-521-EL-COI, 1988 Ohio 
PUC LEXIS 1269, *21 (Jan. 12, 1988). 



and the Intervenors' Monday-moniing quarterbacking aside, the pitidence of the Companies' 

REC procurement decisions should "be based on infoimation and market conditions that existed 

at the time the decisions were made."^^^ Given the constrained and nascent state of Ohio*s m-

state renewable iiwirket during 2009 and 2010, and the uncertainty that surrounded future prices 

and supply of In-State All Renewables, the Companies' REC procmement policies were 

reasomble. As noted, flie Coinpanies began their procm'ements before the rules under Section 

4928.64 were even finalized. The RFPs for 2009 RECs were imdeitaken by an miquestionably 

independent expeit^^^ and were preceded by diligent market research^ '̂* and outreach.^^^ As 

confirmed by Navigant ^ the Companies had litde choice but to pmchase their 2009 In-State 

All Renewables in flie first two RFPs in that year.̂ ^^ Tlie Companies, as ratified by Navigant, 

also committed to a laddered prociirement sh'ategy. ^̂  Tluis, in order to diversify their 

procurements, the Companies properly puichased In-State All Renewables for 2009,2010 and 

2011 in 2009 to at least meet a firaction of the statutory requir'ements.^^^ 

The story for the RFP in 2010 (RFP 3) was much flie same. Given the tight market, the 

Companies appropriately pursued 2010 In-State All Renewables. Given flie Companies* 

laddering strategy, the Coinpanies also properly sought to procure 2011 RECs for fliis product. 

^"/w the Matter of the Application of The East Ohio Gas Compatiy d/b/a Dominion East Ohio for Approval 
of a Gas Piice Hedging Pilot Program, Case No. 01-1674-GA-UNC, 2001 Oliio PUC LEXIS 457. *4-5 (Aug. 2. 
2001). 

'^' Supra Section IV(A)(2). 

' ^ Supra Section IV(B)(1); see also Tr. Vol. I, p. 102. 

"^ Supra Section IV(A)(2), 

' ^ Bradley Testimony, pp. 30, 37-38. 

"^ Stathis Testimony, pp. 25, 31 -32. 

"^Tr. Vol. n, pp. 430-31. 

'^^ Supra Section, rV(B)(3)(c). 
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The Companies received and, followuig Navigant's recoimnendation, accepted a bid for a 

sufficient amomit of In-State All Renewables that enabled the companies to satisfy all of their 

remaming 2010 in-state renewable resource obligations."'^ For the 2011 In-State All 

Renewables, flie Cony>anies beheved tl^t the nnceitainty siuroimding flie market and the 

presence for the first time of a second qualified bidder in this category, presented an opportunity 

for theni to potentially negotiate a lower price for flieir 2011 In-State All Renewables 

obligations.̂ *^ As a result, after consulting with Navigant, the Companies first accepted all of 

flie bids for 2011 In-State All Renewables offered fi:om a lowest bidder.̂ ^^ The Companies 

thiough Navigant also were able to renegotiate a price for certain 2011 In-State All Renewables 

offered by the highest bidder that resulted in a price reduction worfli approximately $25 million 

for 2011 In-State All Renewables.^ '̂ By flie time of RFP 6 (flie kst of flie RFPs fliat sought In-

State All Renewables for 2011), the market had developed sufficienfly enough so that no party 

has questioned the RECs pmchased flien. 

It was no secret that the Cteneml Assembly, in enacting Section 4928.64, sought to 

develop a renewable energy market in Ohio rapidly flirough aggressive benchmarks, including 

the geogiaphic limitations of from where these re&Durces had to be pmchased.̂ ^^ It thus shoidd 

have smpiised no one that in the fii^t few yeais of the regime established under Section 4928.64 

markets were thin and prices reflected that fact. Other than flie Companies' successM effort to 

' ^ Stands Testimony, p. 35. 

' " I d . 

' ^ Id., pp. 35-36. 

' ^ ' I d , p. 36. 

' ^ The Companies did not seek to procure In-State All Renewiibles in RFPs 4 and 5. See Bi^lley 
Testimony, p. 42. 

'̂ ^ Id., p. 45, fi. 14. 
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renegotiate a bid which resulted m substantial customer savings, the Companies' actions have 

reflected the approved prochict procmement policies in place previous !y.̂ ^̂  Fmther, all of the 

Companies' procmement decisions were eiflier reconmiended or otherwise approved by an 

independent market expert. The Compaiues thus liave more than met any buiden of proof 

regaiding the prudence of their decision to procure the necessary quantities of reasonably 

available RECs to meet their statutoiy compliance obligations. 

B. There Is No Basis Upon Which Any DisalloM'ance Could Be Calculated. 

Even disregaiding the oveiwhelmiiig evidence of tlie propriety of the Companies' actions, 

there k no basis upon which the Coinmission could detenniue the amount of any disallowance. 

Any disallowance must be calcidated based on evidence in the record. Staff and flie Intervenors 

have felled to present any such evidence. 

In In the Matter of the Investigation Into the Gas Purchasing Practices atid Policies of 

Colmnbia Gas of Ohio, Inc.^^ the Commission found that a utility had imprudently entered into 

unreasonable procmement contracts with an affiliate such that the utility purcl^sed too much ^ s 

at too high of a price.̂ ^^ OCC demanded a disallowance m the form a "reconciliation 

adjustment" of several million dollars.̂ *̂̂  The Commission denied OCC's request because OCC 

failed to come forward with evidence to si^port the amomit of the proposed disallowance and its 

calculations were methodologically imsound.̂ ^^ Specifically, the Commission held: 

' ^ Supra Section IV(B)(3)(a) - (d). 

'̂ '̂  Statliis Testimony, p. 2. 

' ^ Case No. 83-135-GA-COL 1985 Oliio PUC LEXIS 18 (Oct. S, I9S5). 

369 

370 

/^.,af*23-24. 

7rf..at*24-26, 

/rf..at*41-44. 
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Although die record is sufficient to show that Colmnbia was 
nnpnident in its purchasing practices dming the audit period, [the 
record] does not provide afitm basis for determining the cost to 
Colmnbia's ratepayers of that itnpmdence.. .With regard to a 
remedy for fliis impmdence, OCC provided several suggested 
reconciliation adjustments, but h&& failed to provide a strong 
enough basis for those reconnnendations. The Commission cannot 
order a reconciliation adjnsttnent of the tnagnitude recotninended 
on such a scant basis. 

Here, the record similarly demonstrates a lack of sufficient evidence to srq^port any disallowance. 

As set forth above, there is no evidence to show that flie Companies paid umeasonably higli 

prices for RECs. 

Staff wituess Dr. Estomin and OCC witness Gonzalez were the oidy two witnesses who 

disclosed a potential disallowance. Neither, however, cordd testify regarding a soimd 

mefliodology for calculating any proposed disallow^iuces. Staff witness Dr. Estomin testified 

fliat one possible calculation might be to use the comphance payment and adjust that upward by 

an indeterminate amount. '̂̂  But Dr. Estomin also testified that he does know why the legislatuie 

set the compliance payment at the level that it did. ^ And he fuither testified that the 

con^hance pa^onent level is not a market price. Indeed, Dr. Estomin also admitted that the price 

that the Companies shovdd have paid is unknowable .̂ ^̂  Such a haphazai-d approach provides 

litde, if any, giudance for quantifying any proposed disallowance. 

Dr. Estomin also testified that I 

But under questionii^ from 

' ' " id. , at *41-42; *44 (emphasis added). 

"̂̂^ Tr. Vol. t pp. 130-31. 
374 Id., p. 82, 

' " M , p . 130. 

''̂ ^ Tr. Vol. I. p. 133 (Confidential) (emphasis added). 
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the Attorney Examiner. Dr. Estomin admitted that this methodology would be improper. 

Specifically, Dr. Estoniin testified] 

'̂ ^ Eh'. Estomhi's "alternatives" thus feil to provide a soimd methodological basis for 

calculating any proposed disallowance. 

OCC witness Gonzalez's proposed mefliod of calculating a disallowance is similarly 

unsupported by the evidence. Mi. Gonzalez simply proposed 

378 For example, Mr. Gonzalez testified that I 

*̂^ In her rebuttal testimony. Company witness Eileen Mikkelsen 

further obseived that Mr. Gonzalez's ''recommendation of a disallowance amount of flie total 

REC cost is equi^^lent to assuming, coiitiary to feet, that the RECs were never purchased and 

that the Compaiues wholly feiled to comply with theii statutory mandates^—all of which simply 

isn't tine."^^^ Further, 

Company witness Eileen Mikkelsen testified that flie 

38t 

Goitzalez Testimony, p. 34 (Confidential). 

' Tr. Vol. in (Confidential), p. 621. 

' Mikkelsen Rebuttal Testimony, p 3. 

Tr. Vol. m , p. 623 (Ccaifidential). 
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customers did not begin to pay for the RECs at the time the contracts were executed. 

Mr. Gonzalez's testimony failed to provide the requisite concrete insight or acceptable 

methodology to determine an allegedly appropriate disallowance amoiuit. Thus, there is no 

evidence to suppoit an order of a disallowance. 

C. Disallowing Revenues Already Recovered By The Companies Would Be 
UnlawfiiL 

Any Coimnission order lequhing the refiind of any monies already collected by the 

Companies pursuant to the rate schedule in Rider AER would violate Ohio's proliibition on 

retroactive ratemaking. The rule against retroactive ratemaking strictly limits the circmnstances 

under which refimds can be issued—^none of which apply here. 

1. Ohio law prohibits retroactive ratemaking-

The inle against retroactive ratemaking has a long and well-established history. In Keco 

Industries, Inc. v. Cincinnati Suburban Tel. Co., a ci^toiner sought restitution for payments to 

a utility related to an increase in rates approved by the Commission but later fomid to be 

unlawful by the Si^reme Comt.^^ The Coiut held that Ohio law, "m flie absence of a statute 

flierefore, affords no right of action for restitution of flie increase in charges collected during the 

pendency of flie appeal."^^^ As such, "a consmner is not entitled to a refiind of excessive rates 

paid dming proceedings seeking a reduction in rates." Indeed, pursuant to Section 4905.32, a 

'^ ' Mikkelseii Rebuttal Testimony, pp. 4-5. 

^^M66 Ohio St, 254 (1957). 

'**/(/. at 255. 

'̂ ^ Id at 255. Syllabus, para. 2. 

' ^ Id. at 259- Tlie 'iio-iefimd' mle predatea Keco Industries. .See Great Miami Volleys Ta^pm:ers A^s'n v. 
Pub. Util. Comm. (1936), 131 Ohio Sr. 285,2S6 (affmuiiig CoiniTiission finding tliat Section 614-23 of the Oliio 
General Code (tlie forerunner of Section 4905.26) prohibited refimds for complaints of excessive rates already 
collected). See also. Pub. Util Comm. Of Ohio v. United Fuel Gas Co., 317 U.S. 456, 464 (1943) ("[Secrioa 614-23] 
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utihty has no option but to "collect the rates set by the commission and is clearly forbidden to 

refund any part of the rates so collected.''̂ '̂̂  

Likewise, in Uicas County Comm's v. Pub. Util. Comm. ,̂ ^̂  flie Ohio Supreme Comt 

affinned the Commission's dismissal of a corr^laint where flie custome:^ of a natural gas utility 

sought a credit or rebate for chai'ges collected pursuant to a Commission-approved experimental 

weather iioiinalization adjustment ("WNA") program. The Lucas County Commissioners 

claimed that flie WNA resulted in overpayments of approximately $8.5 million becatise it led to 

natmal gas rates being higlier than they otherwise would have beeii.̂ ^^ 

In upholding the Commission's decision, the Court held that there was "no statutoiy 

authorization for the ordering of... a credit or iebate."^^° "[W]hiie a rate is in effect, a public 

utility must cliarge its customers in accordance wifli the coimnission-approved rate schedule." '̂̂  

Indeed, the Court held: "the commission may conduct an investigation and hearing, and fix new 

rates to be sufastihited for existing rates, if it detennines that the rates charged by a utility are 

unjust or unreasonable. The substitution has prospective effect only.̂ "̂ '̂̂  The Commission also 

closely adheres to the rule.̂ ^^ 

(continued...) 

gives the Coinmission power to prescribe...fatesprospectively,..[t]here is no basis...for concludii^ tliat the 
Coimnission's oilers can be retroactive to the date when the Coniniissiou's inquiry into the rates was begun.'*). 

'^^KecoIndusnies, 166 Ohio St. at 25? (emphasis added). 

' ^ 80 Ohio St. 3d 344 (1997). 

' ^ Id . , Prior History, at *2. 

'̂̂  M a t 347. 

'̂ ^ Id. (citing to Section 4905.32). 

'̂ ^ Id. (emplii^is added). See also. In re Application of Columbus S. Power Co. {lOW). 128 Oliio St. 3d 
512, 515-516 ("The uiilawfiil iBte increase [at issne] lasted until die end of 2009 and has beenfdly recovered, so 
revelling the rehxjacfive increase will not recUice ongoing rat^ . Tlie role against retro^rtive rates, however, al&o 
prohibits refimds.") (emphasis added); Ohio Consumers' Counsel v. Pub. Util. Comm. (2009), 121 Oliio St. 3d 362, 
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2. Any disallowance in this proceeding would violate the rule against 
retroactive ratemaking. 

Under Ohio law, no reflind or disallowance for monies already collected pursuant to the 

rates charged mider Rider AER is peimissible in the present proceeding. The Rider AER tariff 

imposed rates on customers by rate schedule to enable the companies to recoup the costs of 

meeting their AEPS compliance obligations from 2009 to 2011. As in Lucas Count)-, Rider AER 

was approved by the Coimnission and resulted in a Commission-approved tariff containing Rider 

AER. Pursuant to the AER tariff, the Companies made 27 on-time quarterly filings stating their 

updated rate schedule for Rider AER dming 2009 through 2011. Consistent wifli the ESP 

Stipulation, the proposed rates in these fihngs took effect 30 days after filing, subject to 

Commission review, "unless otherwise ordered by the Commission." Tims, here, as in Keco 

Industries and Lucas County, a "Connn^sion-appioved rate schedule*' is in effect and there is 

"no stahitoiy authorization for die ordering of . . . a credit or rebate."^^^ 

(continued...) 

367 ("[A]ny refiuid order wotild be contrary to our precedent declining to engage in retroactive ratemaking."); 
Green Cove Resort Owners Assoc, v. Pub. Util. Comm. (2004), 103 Oiiio St. 3d 125, 130 ("Neither the commission 
nor tliis court can order a refiind of previously approved rates, howex'er, based on the doctrine set forth in Keco 
Industries, Inc. v. Cincinnati & Suburban Bell Tel. Co.'^). 

'^' See, e.g., in In the Matter of the Application of Columbus Southejn Power Company for Apprcn^al of an 
Electric Security Plan, Case No. 08-917-EL-SSO, 2011 Ohio PUC LEXIS 1084. *8(5-S7 (Oct.'3, 2011) ("Tlie 
Coimnission agrees -with [die utility] diat an adjustment to the FAC deferral balance, wliicli we previously 
autiiorized to be collected as a means to recover tlie Companies' actual fiiel expense inclined plus carrying costs, 
would be contraiy to the Court's prohibition against retroactive ratemaking and refonds."): Northeast Ohio Public 
Energy Council v. Ohio Edison Company. Case No. 09-423-EL-CSS, 2009 Ohio PUC LEXIS 48L *8-9 (July 8. 
2009) (''Bf^ed upon the Supreme Court's decision ui Keco Indushies.. ..[complainants] and their ciBtomers may not 
be entitled to a refiind of switching fees already collected by FirstEiieigy even if the Commission detennines tliat 
sudi f e ^ are unjust or luireasoiiable.") 

' ^ See, e.g.. Case No. 08-0935-EL-SSO. Ohio Edison Company. P.U.C.O, No. 1 i . Sheet 84, 8*̂  Rei^&ed 
Sheet Page 1 of 1 (Effecti\'e Date: July 1, 2011). 

'̂ ^ Lucas County-. 80 Oliio St. 3d at 347; see also Keco Indjishies, Syllabus, pai'. 2, 
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Even if allegedly excessive prices were paid for RECs (wliich diey were not), these prices 

were reflected in the amounts collected from customers puisuaut to Rider AER. As Company 

witness Mikkelsen testified, by July 31, 2013, the Companies will have collected all but $4.9 

million of REC-related costs from 2009 tlirough 2011 .̂ *̂ Tlius, the Connnission cannot ordei" a 

refiind widiout engagmg in prohibited retroactive ratemaking activity. As such, any changes or 

adjustments to Rider AER can have a prospective effect only, hi die case of rates aheady 

collected, disallowances, refunds, credits or disgorgements of any sort, simply are not 

pennissible. 

VI. THE COMPANIES ACCURATELY CALCULATED RIDER AER. 

Goldenberg verified the mathematical accuiacy of the quarterly Rider AER calculations 

and traced the data to various somces provided by the Companies.^^^ Goldenberg was also able 

to verify the invoices to the REC puichases.^^^ In its Report, Goldenberg also made a number of 

reconnnendations. Tlie Companies agree with many of the recommendations made by 

Goldenberg and are willing to implement those if oidered to do so by the Commission on a going 

forward basis, if the Companies have not aheady done so. The Companies, however, carmot 

implement some of the recommendations due to regulatory commitments made as part of tlieh 

Electiic Security Plan(s) approved by the Connnission.''™ 

Mikkelsen Rebuttal Testimony, p. 4. If tlie Companies had not agreed to a smoothiiigof Rider AER 
rates througii die coujse of ESP 3, all of these costs would have been recovered by February 2013. See Id. 

Goldenbei-g Report, p. 6. 

" 'Id..p.l. 

" ' id . ,p .n . 

^^ Mikkelsen Testimony, p. 3. 
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On page 3 i of its Repoit, Goldenberg made several recommendations'*^^ related to 

improvements the Companies cotild make to the quarterly rider AER calculations and how 

ceitain costs are calculated. As Company witness Mikkelsen testified, the Coiiqjanies agree with 

Recommendations (5),, (6), (8), (9), (10), (13), (14) and (15) and, if the Companies have not done 

so already, will implement diem upon Commission approval on a going foi"ward basis. 

Goldenberg also made recommendations generally attempting to align the costs 

recovered each quailer imder Rider AER more closely with the costs estimated to be incuiied in 

tliat quarter; i.e., to have any over or imder recovery included in the Rider for die second 

subsequent quaiter. Goldenberg also made one reconnuendation related to tlie imder recovered 

defenal balance as of December 31.2011.'"'^ In Recoimnendation (1) on page 31 of its Report, 

Goldenberg finther recommended that the overall Ridei" AER rate calculated for each operating 

company should be used rather than allocating to rate schedide based on loss fectoi^.'"'^ As 

Ms. Mikkelsen testified, however, the Companies "are bound by regulatory commitments that 

preclude the Companies fiom iirqjiementing Uiese recoimnendations".*^^ Specifically, on July 18, 

2012, m Case No. 12-1230-EL-SSO, the Commission adopted a Sdpidation and approved the 

Companies' third Electiic Security Plan.''̂ * In that Order, the Conmiission approved the 

continued recoveiy of the cost of renewable energy requirements tlnougli die Rider AER 

mechanism. Specifically, the Commission adjusted the recovery period such that costs woidd be 

'̂ "̂  See Goldenberg Report, p. 31; Reconnnendations (5), (6), (8), (9), (10), (13), (14) and (15). 

^^ Mikkelsen Te&tiinony, pp, 4-5. 

*^' See Gotdenberg Report, p. 31: Recommendations (2), (3), (4), (7). 

^^ Id.,p. 31,Recojnmendation(l). 

*̂ ^ Mikkelsen Testimony, p. 6. 

^ I d . See generally. Case No. 12-1230-EL-SSO,OpinionandOrder (July IS, 2012). 
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recovered, on a levelized basis, thiougli May 31, 2016. Tlie Companies' ESPs require tliat the 

rate design in effect at the time of the Stipulation remain m effect drroughout the tenn of the ESP 

imless expressly modified in the ESP.'"*̂  At heaiing, Staff witness Storck, on behalf of 

Goldenberg, agreed with Ms. Mikkelsen that there are now regulatory conmiitmeuts from the 

Order m Case No. i2-1230-EL-SSO that would prevent the Companies fiom implementing the 

reconnnendations ui the Goldenberg Repoit relating to the timing and teim of recoveiy .''̂ ^̂  For 

all of those reasons, die Commission should not approve Goldenberg's Recommendations (1), 

(2), (3), (4), (7). 

MI, CONCLUSION 

For all of fliese reasoi^, the Commission should find that the costs incmied by the 

Coir^ianies in complying wifli their renewable energy benchmarks during 2009 tlnough 2011 

were reasonably and prudenfly incurred costs and dismiss this audit proceedmg. 
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David A. Kutik 
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^'^ Mikkelsen Testimony, p, 6: Case No. 12-1230-EL-SSO. Opinion and Order, at p. 35. 

*°^ Mikkelsen Testimony, p. 8; Case No. 12-1230-EL-SSO, Opinion and Order at p. S. 

^ Tr. Vol. I . p. 40. 
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