LARGE FILING SEPARATOR SHEET

CASE NUMBER /A - 2400 -&C ~UAC
FILE DATE % 30 20m

SECTION: A % A

NUMBER OF PAGES: /20

DESCRIPTION OF DOCUMENT:

ExinisiTs C@“W“U"éb>



| @;? j &l
In The igé@iﬁ

SUPREME COURT OF OHIO

State of Ohio, ex rel,

Industrial Energy Users-Ohio,
Case No. 12-1494

Relator,
: ORIGINAL ACTION
v, : IN PROHIBITION AND
: MANDAMUS
The Public Utilities Commission of
Obhio, et al.
Respondents.
MOTION TO DISMISS

SUBMITTED ON BEHALF OF RESPONDENTS,
THE PUBLIC UTILITIES COMMISSION OF OHIO, ET AL.

Samuel C. Randazzo (0016386) Michael DeWine (0009181)

Counsel of Record Ohio Attorney General

Frank P. Darr (0025469)

Joseph Oliker (0086088) William L. Wright (0018010)

Matthew Pritchard (0088070) , Section Chief

McNees Wallace & Nurick LLC ,

21 Bast State Street, 17" Floor John H. Jones (0051913)

Columbus, Ohio 43215-4228 Counsel of Record

614.469.8000 (telephone) Thomas W. McNamee (0017352).

614.469.4653 (fax) Public Utilities Section

sam/@mwncmbh.com 180 East Broad Street, 6% Fl

fdarr@mwncmh.com Columbus, OH 43215-3793

joliker@mwnemh.com 614.466.4397 (telephone)

mpriichard@mwncmh.com 614.644.8764 (fax)
john.jones@puc state.oh.us

Counsel for Relator, thomas.mcnamee@puc state.oh.us

Industrial Energy Users-Ohio
. : Counsel for Respondents,

| E I!) o The Public Utilities Commission of Ohio,
et al
5P 25 7017
CLERK OF CGURT

SUPREME COURT OF OHIO



mailto:fdarr@mwncmh.com

TABLE OF CONTENTS

Page
MOTION TO DISMISS
MEMORANDUM IN SUPPORT
TABLE OF AUTHORITIES .......ccvriimimeninineiosreiesisnsssenseresssseneseressinsseresasssssssnsses iii
INTRODUCTTION.....cctririmieintrneesiesasrnsesessesesssrss s sessstnse st s s st asasstasansssssesssnares s sennsasssenes 1
FACTUAL BACKGROUND .......coitrinsctiirrsisensiiee et este s e srssenes e smenssssssanseas 1
ARGUMENT ..ristiniestite s et et sr s s sttt bes s b e e s ee e e e s e e et nanebnens 2
I Relator is not entitled to a writ of prohibition.........cccmiviiniircrinnenceirinrenn 2

A.  Relator cannot demonstrate that the Commission is
“about to exercise judicial or quasi-judicial power.” .........c.uowcceivinns 3

L. The Tariffs are already in effect. .....coververrermecriormrerieesiresneene 3
2. Ratemaking is a Legislative Function..........counmenvvcnenincnnns 5

B. Relator has not established that the Commission lacked
JUIISAICHON. «.vvveviriarrannesremrirscrseceresmnrssessnsrnessmsnsssemssessassarasseasennssnins 6

1. Relator has not shown that the Commission
lacked authority in the Capacity Pricing case. .......cuurercvenes 7

2. The FERC, through the RAA, has deferred to

{

f the Commission’s determination of the pricing

Of CaPACILY SETVICE. uvvveivrireiir ettt 10
3. Relator has not shown that the Commission

lacked authority in the ESP I Cas€. ..cccvmurinreeemrserisensiserns 11
C.  Relator has adequate remedies at law. ....ccocrviminnivnniinn s, 12
IL Relator is not entitled to a writ of mandamus. .......co.ooveeeernivccvncnrnininneen 14
CONCLUSION ..ot sesee sttt tssassessssrasssaasasssrsissssasssssanasssssssssanossnns 16
PROQOF OF SERVICE ..ot setseense s stssessmessssssaessassesss stssesssnesessssnsass 18



APPENDIX

R.C. 4903.10

R.C. 4903.11

R.C. 4903.13

R.C.4903.15

R.C. 4903.16

R.C. 4909.18

TABLE OF CONTENTS (cont’d)

........................................................................................................................
P T T T T T T T T T L LT LT T T P T T R T T T T T TP S PI PR PP T TR TIT P YRR PR PP
........................................................................................................................
........................................................................................................................
P S T T TP T TP PP PP

------------------------------------------------------------------------------------------------------------------------

i



TABLE OF AUTHORITIES

Page(s)

Cases
Arkansas Louisiana Gas Co. v. Hall, 453 U.S. 571, 101 8. Ct. 2925 (198])...ccccvreenecann.. 10
Basic Distrib. Corp. v. Ohio Dept. of Taxation, 94 Ohio St.3d 287, 762

NE. 2d 979 {2002) .ceivreeierereenrrereeenieerenssansvteessassossessssraressenessrsssssssssanesssosssssasns s savesns 14
Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, 2006-Ohio-

5789, BS56 N.E.2A 213 vt vcrreivvnirseetcrtersirecnnsieesssastessesastsssnsosressssessonsesoasessnnsesans 10
Consumers’ Counsel v. Pub. Util. Comm., 58 Ohio St.2d 108, 388 N.E.2d |

D370 (1979) oot cicceeerrerses e stessas e beesrassres s besbv e b s s ana s et s asbnsares st aranensevasessatessnnsenasors 8
Consumers’ Counsel v. Pub. Util, Comm., 70 Ohio St.3d 244, 1994.Ohio-

469, 638 IN.E. 20 550 . e eeiirieceteiieecerccieieene s stinaeneestssarasrssereraressssssaesssesessssnrsassasratassseessosns 5
Dayton Power & Light Co. v. Pub. Util. Comm., 4 Ohio St.3d 91, 447

NLE-20 733 (1983) coreeeorteeesreemeseeseesssessssenesssassssssssesseseemasssemmsseesesesssesessssressseassssens 6
FPC v. Natural Gas Pipeline Co., 315 U.8. 575,62 S. Ct. 736 (1942)..c.cvcvrivrirnrecsrirenas 6
In re Columbus Southern Power Co., 128 Ohio St.3d 512, 2011-Ohio-2011 .................. 13
Jones v. Chagrin Falls, 77 Ohio St.3d 456, 674 N.E. 2d 1388 (1997)...ccccrevererrvvnorcerens 14
Kazmaier Supermarket. Inc. v. Toledo Edison Co., 61 Ohio St.3d 147, 573

NLE.2A 855 (1991) ovveeriiverreeeninniene e st sr e smessnessaesessssestesssassssssonssesnsssanssasseas sisase 6,7
Myers v. Bethiehem Shipbuilding Corp., 303 U.S. 41 (1938).ccccivvciminninnsiinin, 14

New Orleans Pub. Serv. Inc. v. Council of New Orleans, 491 U.S. 350, 109
S. CL 2506 (1989) coveeerereieererrrineenrrieesssanesescssrtonessesiassossansensasssnsssassraren st ssvesnsasnesnsans 6

Permian Basin Area Rate Cases, 390 U.S. 747, 88 8. Ct. 1344 (1968} ......ceccvvvvvcrernverrnnnnn 0
State ex el. Jones v. Suster, 84 Ohio S§t.3d 70, 701 N.E.2d 1002 (1998)......cceoruvrerrcvecrcns 12

State ex rel. Banc One Corp. v. Walker, 86 Ohio St.3d 169, 712 N.E.2d 742
(199Nt ierirerriraeiereeereee st sseseesenase seessenasesstes e sas e s e s b bra e s bt e R et e R Rsan et ersesreredbanteresaeeanes 15

State ex rel. Barclays Bank PLC v. Hamilton Cty. Court of Common Pleas,
74 Ohio 8§t.3d 536, 660 N.E.2d 458 (1996)......ccvnmivciieienirirtinsrerarsesssnssessssssssnessans 2

iti



TABLE OF AUTHORITIES (cont’d)

Page(s)

State ex rel. Bennett v. Bds. of Edn, 56 Ohio St.3d 1, 564 N.E.2d 407

(1990)cmrmiiiertiirecnrrist ittt s ersses s sovaresessesssscas srses st sross e rasesessassssesesensasressssennasons 14
State ex rel. Celebrezze v. Butler Cty. Common Pleas Court, 50 Ohio St.2d

188, 398 N.E.2A 777 (1979) cceoeteecreemireetrerereirinnestesssseesestrsnsssesasssesssssnssnsessbesnsssssssssnersens 5
State ex rel. Cleveland Elec. lllum. Co. v. Cuyahoga Cty. Court of Common

Pleas, 88 Ohio St.3d 447, 727 N.E.2d 900 {2000).......ceererrerererrreereremriesessassesonsesessrons 7
State ex rel. Columbus Southern Power Co. v. Fais, 117 Ohio St.3d 340,

2008-0hio-849, 884 N.E.2ZA 1 ... ninreirsistsnies e s s s sensssessassnsessesnsesss s sasenses 7

State ex rel. Crabtree v. Franklin Cty. Bd, of Health, 77 Ohio St.3d 247.
673 NLE.2d 1281 (1997) cciireeciiriererrecrencrs e sanenas s s e e e sesssn st seeasnen s sensmssans 14

State ex rel. Enyart v. O’Neill, 71 Ohio $t.3d 655, 646 N.E. 2d 1110 (1995).................. 13
State ex rel. Gillivan v. Ohio Bd. of Tax Appeals, 70 Ohio St.3d 196, 638

NLE.2A 74 (1994) ..ot irncinsienesrosesi st i e e s e s asss s sas s s e n s s e s 15
State ex rel. Henry v. Britt, 67 Ohio St.2d 71, 424 N.E.22d 297 (1981) cocererivvriereeeeren 2
State ex rel. Hunter v. Certain Judges of the Akron Mun. Court, 71 Ohio

St.3d 45, 641 N.E.2d 722 (1994)...ccciierereinrreeenienncetssnneressenseecsssssaesisssasnssecssssuesesssssens 15
State ex rel. Illum. Co. v. Cuyahoga Cty. Court of Common Pleas, 97 Ohio

St.3d 69, 2002-0hi0-5312, 776 N.E.2d 92 ettt essnesscssnesssnssnnesessanessses 7
State ex rel. Lanham v. Ohio Adult Parole Auth., 80 Ohio St.3d 425, 687

NLE.2d 283 (1997 .. iteeeeerecrecrrieneenieseeseesessassessaias eesstsessesssssnoneos st saesssassesassanasssasssasennsss 2
State ex rel. Merion v. Court of Common Pleas of Tuscarawas Cty., 136

Ohio St. 273, 28 N.E.2d 641 (1940).......ccceviirriiirineosnieneenrisnessisrsasosssissarorssavsssssessases 2
State ex rel. Moss v. Clair, 148 Ohio St. 642, 76 N.E.2d 883 (1947 ).cccevvreivecvcirnvcneisanne 3
State ex rel. Ohio Stove Co. v. Coffinberry, 149 Ohio St. 400, 79 N.E.2d

123 (1948 ).ttt cnsrusrsstras s ss s s bessesas s sinsmassesassssasinsbesssenssreonnatsasesae husnsantsans 3
State ex rel. Ragozine v. Shaker, 96 Ohio $1.2d 201, 2002-Ohio-3992, 772

NUE.2Q 1102 veeertecrrrrterieressrere s seis s eea st rensssenssiast e sesessaenessesansasant snssneseeessssanessns 12

State ex rel. Youngstown v. Mahoning Cty. Bd. of Elections, 72 Ohio 5t.3d
69, 647 NLE.2d 769 (1995) cuvivirerreirereneensimsiisiimeenetinienisaessssssns saescssess ssassssessssessssasnsonsane 2

iv



TABLE OF AUTHORITIES (cont’d)

Page(s)

State ex. rel. CNG Financial Corp. v. Nadel, 111 Ohio St.3d 149, 855 N.E.

2A 4T3 (2006) ..ovvivererininnriirrirmosisesconiiiesnirsssssiississsosssss sasonssressessesesserassae st senansne ses 13
Statutes
RiCoA003. 10t rcins b esse e cisssstbsntsresabanssesasssas e ses st s sbsesesnsnanasssnsnosrssesnens 12
RuCL 4003, 1Lttt st sesrassnss st s et e et s et e snre seesnanratsensennsnes 12
RuC. 903,13 rcsetess s e srae st sr e e snasan et pe s 4 n s e n e sr e e b st e ntsnnants 13
RuCL 903,15 it rasss st e st e b e e s saas s e snesas s Ronesa nobesEsame s as e abass 5
RuCL 903,16, vrerirvreiereniecsentneesen s reeaeisesssts st smeosessesassnssesnesnsnassrassssansssonaess senssessesens 12,13
RUC.A905.04......cceerecceeeeeiereesirenrestrnrnrsesrnes s ie et s st as i psaessesres s sitesnssesass soasasssotaresens sesnas 8
RuC. 00505, rirvenesvsestnsssen s tonesmsesensssessnsasess saeseo e sesatssanassnstasessnsssssesassssossssssessaracs 8
RUCL A905.08.....0vvrvcreriesoresssmsarsassessosssssansssssssssssssesessesssasssnstonassasesssesssanonsasesassssssnsassases 8
RLC. 4900.18.....ooivvereetrveeerearesrarete e serstas e sessasssassesassesinssessasssasansastensessesnetonsasuenesssnersasts 10
RuC. 923,143 errneeissemraessesrisses e s ses s sesessesesbronsnassss st snesinssesnassnssssnmassestons supssmmnres 11
RuCL 928,01 onierieiierecrcernienercsinesessssinssessessasessssstestsessnssessessssnssnssasssessenssssanasbonsensssenstsareans 7
RUC. 028,143t cee vt sa st st n st e s s s et s p e st bbb s s erbesbenhba s e s res 11
Other Anthorities
In the Matter of the Application of Columbus Southern Power Company

and Ohio Power Company for Authority to Esablish a Standard Service

Offer Pursuant to Section 4928.143, Revised code, in the Form of an

Electric Security Plan, Case Nos. 11-346-EL-SSO, et al. (Opinion and

Order) (ADgust 8, 2012) ...comireiiriirscrreresmmsisisssiriusse s s s s s rasanes 4,5
In the Matter of the Commission Review of the Capacity Charges of Ohio

Power Company and Columbus Southern Power Company, Case No. 10-

2929-EL-UNC (Opinion and Order) (July 2, 2012).....occveiiieinirrreveieesveeseneanns passim



In The
SUPREME COURT OF OHIO

State of Qhio, ex rel,

Industrial Energy Users-Ohio,
Case No. 12-1494

Relator,
: ORIGINAL ACTION
V. : IN PROHIBITION AND
: MANDAMUS
The Public Utilities Commission of
Ohio, et al.
Respondents,
MOTION TO DISMISS

SUBMITTED ON BEHALF OF RESPONDENTS,
THE PUBLIC UTILITIES COMMISSION OF OH10, ET AL.

Pursuant to S. Ct. Prac. R. 10.2 and 10.5 and Ohio Civ. R. 12(B)(1) and (6), The
Public Utilities Commission of Ohio, ef al., moves the Court to dismiss the Complaint
for Writs of Prohibition and Mandamus that Relator Industrial Energy Users-Ohio filed
on August 31, 2012. The grounds for this motion are set forth in the accompanying

Memorandum in Support.



Respectfully submitted,

Michael DeWine (0009181}
Ohio Attorney General

William L. Wright (0018010)
Section Chief

Counsef pf Record

Thoma$ W. McNamee (0017352)
Public Utilities Section

180 East Broad Street, 6 Fl
Columbus, OH 43215-3793
614.466.4397 (telephone)
614.644.8764 (fax)
john.jones/@puc.state.oh.us
thomas. mcnamec(@puc. state.oh.us

Counsel for Respondents, _
The Public Utilities Commission of Ohio, ef

al


mailto:john.ionesi@puc.state.oh.us
mailto:thomas.mcnamee@puc.state.oh.us

MEMORANDUM IN SUPPORT

INTRODUCTION

Relator objects to the Commission setting a rate to be paid by Competitive
Retail Electric Service Providers (CRES) for capacity and asks this Court to grant
it writs of Prohibition and Mandamus. The simple fact is that these rates are in
effect. The tariffs imposing this charge are in place and CRES providers are pay-
ing them. A writ of Prohibition will not issue to reverse an action already taken
and this action has been taken. Prohibition is not available. Further the Relator
hés a complete remedy at law, specifically a statutory appeal of right and the stat-
utory ability to seek a stay of the Commission order. As there is a complete rem-
edy at law, Mandamus is ﬁot available. Relator has nb case and the Complaint

should be dismissed.

FACTUAL BACKGROUND
The factval background is described in the pleadings of Relator and will not be

repeated here save to say that the proceedings below have been remarkably complicated
as will be seen if appeals are taken afier the Commission issues final orders in 10-2929-

EL-UNC (Capacity Pricing case) and 11-346-EL-8S0, et al. (ESP /I case).



ARGUMENT
L Relator is not entitled to a writ of prohibition.

The Court must dismiss an original action if it appears from the pleadings that the
relator can prove no set of facts that would permit issuance of the writ. State ex rel.
Lanham v. Ohio Adult Parole Auth., 80 Ohio St.3d 425, 426, 687 N.E.2d 283 (1997). As
the Court well knows, a writ of prohibition is an “extraordinary remedy which is custom-
arily granted with cantion and restraint.” State ex rel. Henry v. Britt, 67 Ohio St.2d 71,
73, 424 N.E.2d 297 (1981). Because of its extraordinary nature, the Court has held that it
will not grant a writ of prohibition “routinely or easily.” State ex rel. Barclays Bank PLC
v. Hamilton Cty. Court of Common Pleas, 74 Ohio St.3d 536, 540, 660 N.E.2d 458
(1996). The right to prohibition “must be clear, and in a doubtful or borderline case its
issuance should be refused.” State ex rel. Merion v. Court of Common Pleas of
Tuscarawas Cty., 136 Ohio St. 273, 277, 28 N.E.2d 641 (1940).

To be entitled to a writ of prohibition, Relator must prove all three of the follow-
ing elements, which require Relator to show that “(1) respondents are about to exercise
judicial or quasi-judicial power, (2) the exercise of that power is unauthorized by law,
and (3) denying the writ will result in injury for which no other adequate remedy exists in
the ordinary course of law,” State ex rel. Youngstown v. Mahoning Cty. Bd. of Elections,
72 Ohio St.3d 69, 71, 647 N.E.2d 769 (1995) (internal citations omitted). Relator, who
bears the burden of proof on each necessary element, simply cannot establish these ele-

ments. s request for an extraordinary writ must be refused.



A. Relator cannot demonstrate that the Commission is “about
fo exercise judicial or quasi-judicial power.”

~ Relator is too late. The actions that Relator seeks to prohibit have aiready been
taken. The tariffs to which Relator objects are already in place. Prohibition will not lie
to undo a “fait accompli” or prohibit a decision or order that has already been made.
E.g., State ex rel. Ohio Stove Co. v. Coffinberry, 149 Ohio St. 400, 79 N.E.2d 123 (1948),
syllabus. Further, the Commission is ¢xercising legislative not judicial or quasi-judicial

power.

1. The Tariffs are already in effect,

Relator is not challenging actions that the Commission is “about to” take. Instead,
Relator attacks orders that the Commission has already issued. It has long been estab-
lished that writs of prohibition are not meant for reviewing the regularity of acts already
performed. As this Court held:

A writ of prohibition may be awarded only to prevent the
unlawful usurpation of jurisdiction and does not lie to prevent
the enforcement of a claimed erroneous judgment previously
entered or the administrative acts following the rendition of a
judgment *** . It may be invoked only to prevent proceeding

in a matter in which there is an absence of jurisdiction and not
to review the regularity of an act already performed.

(Emphasis added.) State ex rel Moss v. Clair, 148 Ohio St. 642, 76 N.E.2d 883 (1947),
paragraph one of the syllabus (internal citations omitted). See also Coffinberry, 149 Ohio
St. 400.

Relator asks this Court to undo the July 2, 2012 and August 8, 2012 Orders that

the Commission already handed down in the Capacity Pricing and ESP II cases



respectivel.y. For example, Relator asks this Court to “prohibit the Commission from
inventing and applying a Cost-Based ratemaking methodology to increase significantly
and uniquely [Ohio Power’s] compensation for generation capacity service available to
CRES providers serving retail customers located in [Ohio Power’s] service area.” Com-
plaint at 23. But the Commission’s Capacity Pricing Order already asserted jurisdiction
uﬁder the Revised Code to establish a cost-based state compensation mechanism (SCM).
In the Matter of the Commission Review of the Capacity Charges of Ohio Power Com-
paﬁy and Columbus Southern Power Company, Case No. 10-2929-EL-UNC (Capacity
Pricing) (Opinion and Order at 22) (July 2, 2012) (“We conclude that the state
compensation mechanism for [Ohio Power] should be based on the Company’s costs.”),
Relator’s App. at 222.' Relator also asks this Court to “prohibit the Commission from
authorizing [Ohio Power] to collect the above-ma:rket portion of sucﬁ increased compen-
sation on shopping and non-shopping customers through non-bypassable charges now
and Jater. Complaint at 23. But the ESP /I Order already authorized Ohio Power to col-
lect this compensation. In the Matter of the Application of Columbus Southern Power
Company and Ohio Power Company for Authority to Establish a Standard Service Offer
Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan,
Case Nos. 11-346-EL-SS0, et al. (ESP II) (Opinion and Order at 51) (August 8, 2012),

Relator’s App. at 319. These are just two examples of Relator’s attempt to undo what the

! References to Relator’s appendix, filed in conjunction with its Complaint for
Writs of Prohibition and Mandamus, are denoted “Relator’s App. at ;” references to
Respondents appendix attached hereto are denoted “App. at __ "



Commission has already done. R.C. 4903.15 makes Commission orders effective
immediately. There is no further delay in the effectiveness of these orders; tariffs are
filed and rates have been implemented.

The Commission already acted in issuing the Capacity Pricing and ESP II Orders.
Those orders, as a matter of law, are immediately effective upon their issuance.
R.C. 4903.15, App. at 2. Because prohibition is a preventive, not a corrective remedy, it
cannot be used to circumvent the standard review and appellate process, See State ex rel.
Celebrezze v. Butler Cty. Common Pleas Court, 50 Ohio St.2d 188, 190, 398 N.E.2d 777
(1979). A writ or prohibition “cannot be used to review the regularity of an act already

performed.” Id. Relator’s Complaint must be dismissed.

2. Ratemaking is a Legisiative Function.

Neither the Capacity Pricing Order nor the ESP II Order involved the exercise of
judicial or quasi-judicial authority. Both orders were issued pursuant to ratemaking
authority.

Ratemaking is a “legislative function,” not a quasi-judicial one:

At common law, a utility had the same right as other busi-
nesses to set the rate for its services. Its customers had no
substantive right to a fixed rate, and thus had no procedural
rights in the ratemaking process. With the advent of regula-
tion, ratemaking became solely a legislative function and,
absent express statutory provision, ratepayers had no right to
participate in that process through the ballot box.

Consumers’ Counsel v. Pub. Util. Comm., 70 Ohio St.3d 244, 249, 1994-Ohio-469, 638

N.E.2d 550 (emphasis added). See also Dayton Power & Light Co. v. Pub. Util. Comm.,



4 Ohio St.3d 91, 98-99, 447 N.E.2d 733 (1983) (referring to the “legislative power to fix
utility rates™ and referring to the rate-setting agency as the legislative body’s “adminis-
trative surrogate™).

Because the Commission exercised legislative authority, prohibition is unavaila-

ble. Relator’s Complaint should be dismissed.

B. Relator has not established that the Commission lacked
jurisdiction.

Unless the Court determines that Relator has met its heavy burden of showing that
the Commission patently and unambiguously lacks jurisdiction over the Capacity Pricing
case and the ESP I case, Relator’s éomplaint should be dismissed. Relator’s Complaint
pleads no such claim,

Neither can Relator meet its burden. The Commission has wide-ranging authority
over public utilities in Ohio that this Court has described as “broad and complete..”
Kazmaier Supermarket ,Inc. v. Toledo Edison Co., 61 Ohio St.3d 147, 150-51, 573

N.E.2d 655 (1991).

2 The United States Supreme Court also has consistently held that ratemaking is
legislative in nature. See Permian Basin Area Rate Cases, 390 U.S. 747, 776, 88 S. Ct.
1344 (1968) (noting that the view of administrative ratemaking uniformly taken by the
Court is that the “legislative discretion implied in the ratemaking power necessarily
extends to the entire legislative process, embracing the method used in reaching the leg-
islative determination as well as that determination itself™); New Orleans Pub. Serv. inc.
v. Council of New Orleans, 491 U S, 350, 371, 109 S. Ct. 2506 (1989) (holding that an
action brought by a utility for a rate increase was legislative in nature); F'PC v. Natural
Gas Pipeline Co., 315 U.8. 575, 599, 609, 62 8. Ct. 736 (1942) (concurring opinion stat-
ing that ratemaking is “legislative price fixing” and referring to the “legislative power to
fix utility rates™).



R.C, Title 49 sets forth a detailed statutory framework for the
regulation of utility service and the fixation of rates charged
by public utilities to their customers. As part of that scheme,
the le_.islature created the Public Utilities Commission and
empowered it with broad authority to administer and enforce
the provisions of Title 49. ' '

Id. at 150. Indeed, “there is perhaps no field of business subject to greater statutory and
governmental control than that of the public utility.” /d. The Commission thus has
“exclusive jurisdiction over various matters involving public utilities, such as rates and
charges, classifications, and service.” State ex rel. Illum. Co. v. Cuyahoga Cty. Court of
Common Pleas, 97 Ohio 8t.3d 69, 2002-Ohio-5312, 776 N.E.2d 92, | 18, quoting State
ex rel. Cleveland Flec. Illum. Co. v. Cuyahoga Cty. Court of Common Pleas, 88 Ohio
St.3d 447, 450, 727 N.E.2d 900 (2000); accord State ex rel. Columbus Southern Power
Co. v. Fais, 117 Ohio St.3d 340, 2008-Ohio-849, 884 N.E.2d 1, § 19. The complaint

should be dismissed.

1. Relator has not shown that the Commission lacked
authority in the Capacity Pricing case.

Relator claims that the Commission lacked jurisdiction in the Capacity Pricing
case to establish a cost-based capacity chargé because capacity is a competitive and
unregulated “retail electric service” within the meaning of R.C. 4928.01(A)(27). But, the
Commission found that it was not a retail service. In the Capacity Pricing Order, the
Commission considered the statutory definition of “retail electric service” set forth in
R.C. 4928.01(A)(27) to reach the obvious conclusion that whelesale capacity service is

not a “retail electric service.” Capacity Pricing Order at 13, Relator’s App. at 213, This



Court gives considerable weight to the Commission’s expertise in interpreting a law
where “highly specialized issues” are involved and where agency expertise would, there-
fore, be of assistance in discerning the presumed intent of the General Assembly, Con-
sumers’ Counsel v. Pub. Util. Comm., 58 Ohio St.2d 108, 388 N.E.2d 1370 (1979).

The Commission here correctly co_nclﬁded that capacity service is not provided
directly to retail customers, but rather is a wholesale transaction between Ohio Power and
Competitive Retail Electric Suppliers (CRES) providers operating in Ohio Power’s ser-
vice territory. Capacity Pricing Order at 13, Relator’s App. at 222. As such, the
Commission concluded that it was authorized to set a cost-based rate for capacity pursu-
ant to the Reliability Assurance Agreement (RAA) — which, as noted, is part of a Federal
Energy Regulatory Commission (FERC) approved tariff — and this Commission’s general
supervisory authority over pubiic utilities under R.C. Chapter 4905, The Commission
asserted its jurisdiction after the FERC action deferring to the State Compensation Mech-
anisim in the December 2010 decision that started this Commission investigation.?
Relator argues that the Commission lacked authority because it was required to conduct a
traditional base rate case under R.C. Chapter 4909. Relator is wrong. The Commission
indicated that it was exercising authority to establish a state compensation rnecﬁanism
under R.C. 4905.04, 4905.G5, and 4903.06, as well as under Chapters 4905 and 4909 and
the FERC-approved RAA. Capacity Pricing Order at 12-14, 22, Realtor’s App. at 212-

214, 222. Even if Relator was correct, a procedural error of this sort is exactly what the
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normal appeal process is intended to resolve. It cannot form the basis for a writ of Prohi-
bition.

As referenced above, Relator’s theory that the Commission lacked jurisdiction to
establish cost-based pricing for capacity service also assumes that capacity service is a
“competitive™ retail electric service. Memorandum in Support at 56 (once declared com-
petitive, the capacity service is beyond the scope of the provisions contained in
R.C. Chapter 4909). This conflicts with the Commission’s express findings and the
uncontested facts established in the evidentiary record below. Relator even defeats its
own proposition by explicitly acknowledging that some generation services can be priced
based on cost. /d. at 66.

Commissioner Roberto’s concurring decision noted:

I agree with the majority that the Commission is empowered
pursuant to its general supervisory authority found in Sections
4905.04, 4905.05, and 4905.06, Revised Code to establish an
appropriate rate for the Fixed Resource Requirement service,
I also agree that pursuant to regulatory authority under Chap-
ter 4905, Revised Code, as well as Chapter 4909, Revised
Code a cost-based compensation method is necessary and
appropriate. Additionally, I find that because the Fixed
Resource Requirement is a noncompetitive retail electric ser-

vice, the Commission must establish the appropriate rate
based upon traditional cost of service principles.

Capacity Pricing (Concurring and Dissenting Opinion of Commissioner Cheryl L.
Roberto at 4) (July 2, 2012), Relator’s App. at 245. Commissioner Roberto’s conclusion
that capacity service should be considered non-competitive was based on the simple
factual observation that “[n]o other entity may provide this service during the term of the

current [Ohio Power] Fixed Resource Requirement Capacity Plan {through May 2015].”



Id. a1 2, Relator’s App. at 243. The underlying facts were not contested by parties below.
Ohio Power had to sell and CRES providers had to buy capacity. Therefore capacity
cannot be a competitive service.

In the alternative, IEU claims that the ratemaking formula applies and was not fol-
lowed closely enough. This is an issue that can be pursued on appeal and is not a proper
basis for a writ of Prohibition.

Even if Ohio procedural and substantive ratemaking requirements were strictly
applicable, which standards to apply would be at issue. The statute, R.C. 4909.18, pro-
vides two mechanisms, a standard rate case and a “first filing” of rétcs for a service not
previously addressed in a PUCO-approved tariff. R.C. 4909.18, App. at 3-4. The latter
does not require a heaﬁng, although extensive hearings were conducted. See, e.g., Con-
sumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, 2006-Ohio-5789, 856 N.E.2d
213, 9 16-18. Likewise a “first ﬁliﬁg” does not require a use of the ratemaking formula.
In sum, even if the Relator were correct, it has only raised an arguable matter to which

the appeals process should apply.

2. The FERC, through the RAA, has deferred to the
Commission’s determiunation of the pricing of
capacity service.

As the Commission specifically found in the Capacity Pricing decision, Ohio
Power’s capacity service is 2 wholesale service. FERC would normally have jurisdiction
over wholesale electric service, but FERC has deferred to the Commission, through the

RAA, which acknowledges the authority of a state regulatory jurisdiction (such as the
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Commission) to establish a SCM in connection with the provision of wholesale capacity
service. In conjunction with this deferral by FERC under the RAA, the Commission can
exercise jurisdiction to establish a SCM pursuant to its broad regulatory powers under
Chapters 4905 and 4909 of the Revised Code.

In sum, the Commission acted within the authbrity deferred to it by the FERC, as a
state regulatory jurisdiction, to establish a wholesale capacity rate under state law. If the
Relator has issues with this it should present those issues to the Court through an appeal

and certainly not in the context of a writ of prohibition.

3. Relator has not shown that the Commission lacked
authority in the ESP IT case.

Relator asserts that the Commission was without authority to impose a non-
bypassable charge through a retail stability rider or “RSR” as part of Ohio Power’s ESP.
The statute says otherwise. R.C. 4923.143(B)(2)(d) authorizes the Commission to
include within an ESP the following:

Terms, conditions, or charges relating to [1] limitations on

customer shopping for retail electric generation service, [2]

bypassability, [3] standby, back-up, or supplemental power

service, [4] default service, [5] carrying costs, amortization

periods, and accounting or deferrals, including future recov-

ery of such deferrals, as would have the effect of stabilizing or

providing certainty regarding retail electric service;
R.C. 4928.143(B)(2)(d), App. at 6 (emphasis and numbered brackets added.) Thus an
ESP may include terms, conditions, or charges relating to limitations on customer shop-

ping for retail electric generation and bypassability that would have the effect of

stabilizing or providing certainty over retail electric service. This is the purpose of the
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RSR. The authority clearly exists and an appeal in the normal course will answer the
question of whether the Commission used that power reasonably. The complaint should

be dismissed.

C. Relator has adequate remedies at law,

Finally, Relator is not entitled to a writ of prohibition because it has adequate legal
remedies. “Prohibition will not lie to prevent an anticipated erroneous judgment.” State
ex el. Jones v. Suster, 8 Ohio St.3d 70, 74, 701 N.E.2d 1002 (1998). Prohibition is nota
substitute for an appeal. State ex rel. Ragozine v. Shaker, 56 Ohio St.2d 201, 2002-Ohio-
3992, 772 N.E.2d 1192, 9 7. In the absence of a patent and unambiguous lack of jurisdic-
tion, which the complaint does not plead, Relator is required to pursue its available legal
remedies.

The General Assembly has established a comprehensive scheme for reviewing
Commission orders. Relator should use it and indeed it has taken the first step by filing
for rehearing. Any vparty that has entered an appearance in a Commission proceeding
may apply for rehearing “in respect to any matters determined in the proceeding.”

R.C. 4903.10, App. at 1-2. In response, the Commission may abrogate, modify, or affirm
its order. Id. at R.C. 4903.10(B), App. at 1-2. Here, Relator is participating in the rchear-
ing process, having already filed applications secking rchearing of both orders that it is
challenging in this action. After the rehearing process is completed, Relator may then file
an appeal of right to this Court. R.C. 4903.11, App. at 2. During the pendency of the

appeal, Relator may also seck a stay of the Commission’s orders. R.C. 4903.16, App. at
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3. And, on review, this Court may reverse, vacate, modify, or affirm the Commission’s
orders. R.C. 4903.13, App. at 2,

The fact that refunds are unavailable in the event that Relator ultimately prevails
does not render its legal remedies inadequate. This Court concluded that the unavailabil-
ity of refunds is mitigated by the ability of an aggrieved party to scek a stay under R.C.
4903.16. In re Columbus Southern Power Co., 128 Ohio St.3d 512, 2011-Ohio-2011 at §
17. While the statute requires the party secking a stay to post a bond, this Court cannot
relieve a party from the bond requirement that the General Assembly has imposed by
statute. “Unquestionably, it is the prerogative of the General Assembly to establish the
bounds and rules of public-utility regulation.” /d. at ] 19.

Rather than challenging the.Commission’s exercise of jurisdiction over the subject
maiter, Relator is challenging the way in which the Commission exercised its authority.
This, however, is not the purpose of a writ of prohibition. The Court has stated that
“Ip]Jrohibition does not lie to prevent a merely erroneous decision by the court.” State ex
rel. Enyart v. O'Neill, 71 Ohio St.3d 655, 656, 646 N.E.2d 1110, 1112 (1995). The Court
in Enyart concluded that, because the respondent judge had jurisdiction to rule on a
motion for relief from judgment, “the fact that she may have exercised that jurisdiction
erroneously does not give rise to extraordinary relief by prohibition.” /d.; see also State
ex rel. CNG Financial Corp. v. Nadel, 111 Ohio St.3d 149, 153, 855 N.E.2d 473, 478
(2006) (errors in exercise of jurisdiction are not remediable by writ of prohibition}.

Under the exhaustion of remedies doctrine, courts will generally permit the

administrative process to run its course before granting judicial relief. The Court has
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noted the “long settled rule of judicial administration that no one is entitled to judicial
relief for a supposed or threatened injury until the prescribed administrative remedy has
been exhausted.” Jones v. Chagrin Falls, 77 Ohio St.3d 456, 462, 674 N.E.2d 1388,
1392 (1997), quoting Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51 (1938).
As explained in another dectsion, “[tthe purpose of the doctrine of exhaustion of admin-
istrative remedies is to prevent premature interference with the administrative processes.”
Basic Distrib. Corp. v. Ohio Dept. of T ax_avtz‘on, 94 Ohio St.3d 287, 290, 762 N.E.2d 979,
984 (2002). Consistent with this principle, the Court should permit the Commission to
address the pending applications for rehearing, including Relator’s applications, before

granting extraordinary judicial relief to Relator here.

II. Relator is not entitled to a writ of mandamus.
-

Relator’s complaint for mandammus should be-dismissed-for-many of thesamerea-
sons that apply to the prohibition question, Mandamus is an extraordinary remedy, and
should be granted only under exceptional circumstances. Stafe ex rel. Crabtree v.
Franilin Cty. Bd. of Health, 77 Ohio St.3d 247, 249, 673 N.E.2d 1281 (1997). The ele-
ments of a writ of mandamus are: (1} the respondent has a clear legal duty to perform the
act requested; (2) the relator has a clear legal right to the relief requested, and (3) the
relator has no plain and adequate remedy in the ordinary comrse of the law., State ex rel.
Bennett v. Bds. of Edn, 56 Ohio $t.3d 1, 2-3, 564 N.E.2d 407 (1990).

Relator identifies no legal duty and, as discussed previously, no clear legal right to

| the relief requested. Relator has not pleaded nor demonstrated that the Commission
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patently and unambiguously lacks jurisdiction. Aithough Relator asserts the Commiséion
“patently and unambiguously” lacks jurisdiction in the memorandum in support of its
complaint, this does not cure the deficiency of pleading it as an allegation in Relator’s
complaint. This is yet another reason why having an adequate remedy at law is material
to the Court’s consideration of Respondents motion to dismiss.

Moreover, Relator has an adequate remedy at law. See State ex rel. Hunter v. Cer-
tain Judges of tké Akron Mun. Court, 71 Ohio St.3d 45, 46, 641 N.E.2d 722 (1994). See,
e.g., State ex rel. Gillivan v. Ohio Bd. of Tax Appeals, 70 Ohio St.3d 196, 200, 638
N.E.2d 74 (1994) (“Where a constitutional process of appeal has been legislatively pro-
vided, the sole fact that pursuing such process would encompass more delay and incon-
venience than seeking a writ of mandamus is insufficient to prevent the process from
constituting a plain and adequate remedy in the ordinary course of the law.”); State ex rel.
Banc One Corp. v. Walker, 86 Ohio St.3d 169, 173-74, 712 N.E.2d 742 (1999). An
extraordinary writ is not a substitute for appeal and cannot be used to circumvent the
statutory process set forth in R.C. Chapter 4903.

Relator also failed to state a claim for a writ of mandamus in this cause of action
based on its pleading and prayer to have this Court compel the PUCO to restore the lower
rate of RPM-Based Pricing as the state compensation mechanism and capacity rate for
AEP-Ohio (see ¥ 18 of Complaint and prayer 5 for relief at the end of the Complaint).
Relator concedes, through its own pleading and request for relief, that Respondents have
jurisdiction to authorize a capacity rate and state compensation mechanism for AEP-

Ohio. Relator contests only the method used (Cost-Based instead of RPM-Based) and
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resulting rate ($188.88/MW-day for 2012-2015 instead of $20.01/MW-day for 2012/2013
and $33.71/MW-day for 2013/2014 and $153.89/MW-day for 2014/2015) and not the
PUCO’s authority and jurisdiction to establish and implement a capacity rate or state
compensation mechanism.

Relator further undermines its claim that the PUCQO lacked jurisdiction to act in
the AEP-Ohio Capacity Case and ESP IT Case to establish a capacity rate or state com-
pensation mechanism with its allegation that “...to the extent that the Commission did
have jurisdiction to set prices for generation capacity service using a Cost-Based rate-
making methodology the Commission had totally failed to follow the ratemaking process
or formula that Ohio law mandates....” (Sce Y 26 and similar claims in 9 36 (d) of Com-
plaint, and prayer 3 for relief of Relator’s complai'nt).‘ Relator claims error in procedure,
which is an appellate issue that an appeal can remedy; not an issue that requires an origi-

nal action and an extraordinary remedy.

CONCLUSION

Relator did not receive a favorable decision from the Commission. Dissatisfaction
is not a basis for either a writ of Prohibition or Mandamus. Relator, however, has failed
to meet its heavy burden of proving that the Commission was without authority to act, let
alone that that the Commission patently and unambiguously lacked jurisdiction. At most
Relator has laid out arguments that should be dealt with through the normal course of
appeal. The Court should dismiss the case and allow the appeals to proceed in the normal

fashion.
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4903.10 Application for rehearing.

Afier any order has been made by the public utilities commission, any party who has
entered an appearance in person or by counsel in the proceeding may apply for a
rehearing in respect to any matters determined in the proceeding. Such application shall
be filed within thirty days after the entry of the order upon the journal of the commission.
Notwithstanding the preceding paragraph, in any uncontested proceeding or, by leave of
the commission first had in any other proceeding, any affected person, firm, or
corporation may make an application for a rehearing within thirty days after the entry of
any final order upon the journal of the commission. Leave to file an application for
rehearing shall not be granted to any person, firm, or corporation who did not enter an
appearance in the proceeding unless the commission first finds:

(A) The applicant’s failure to enter an appearance prior to the entry upon the journal of
the commussion of the order complained of was due to just cause; and,

(B) The interests of the applicant were not adequately considered in the proceeding,
Every applicant for rehearing or for leave to file an application for rehearing shall give
due notice of the filing of such application to all parties who have entered an appearance
in the proceeding in the manner and form prescribed by the comimission. Such
application shall be in writing and shall set forth specifically the ground or grounds on
which the applicant considers the order to be unreasonable or unlawful. No party shall in
any court urge or rely on any ground for reversal, vacation, or modification not so set
forth in the application. Where such application for rehearing has been filed before the
effective date of the order as to which a rehearing is sought, the effective date of such
order, unless otherwise ordered by the commission, shall be postponed or stayed pending
disposition of the matter by the commission or by operation of law. In all other cases the
making of such an application shall not excuse any person from complying with the
order, or operate to stay or postpone the enforcement thereof, without a special order of
the commission. Where such application for rehearing has been filed, the commission
may grant and hold such rchearing on the matter specified in such application, if in its
judgment sufficient reason therefor is made to appear. Notice of such rehearing shall be
given by regular mail to all parties who have entered an appearance in the proceeding. If
the commisston does not grant or deny such application for rehearing within thirty days
from the date of filing thereof, it is denied by operation of law. If the commission grants
such rehearing, it shall specify in the notice of such granting the purpose for which it is
granted. The commission shall also specify the scope of the additional evidence, if any,
that will be taken, but it shall not upon such rehearing take any evidence that, with
reasonable diligence, could have been offered upon the original hearing. If, after such
rehearing, the commission is of the opinion that the original order or any part thereof is in
any respect unjust or unwarranted, or should be changed, the commission may abrogate
or modify the same; otherwise such order shall be affirmed. An order made after such
rehearing, abrogating or medifying the original order, shall have the same effect as an



original order, but shall not affect any right or the enforcement of any right arising from
or by virtue of the original order prior to the receipt of notice by the affected party of the
filing of the application for rehearing. No cause of action arising out of any order of the
commission, other than in support of the order, shall accrue in any court to any person,
firm, or corporation unless such person, firm, or corporation has made a proper
application to the commission for a rehearing.

4903.11 Proceeding deemed commenced.

No proceeding to reverse, vacate, or modify a final order of the public utilities
commissjon is commenced unless the notice of appeal is filed within sixty days after the
date of denial of the application for rehearing by operation of law or of the entry upon the
journal of the commission of the order denying an application for rehearing or, if a
rehearing is had, of the order made after such rehearing. An order denying an application
for rehearing or an order made after a rehearing shall be served forthwith by regular mail
upon all parties who have entered an appearance in the proceeding,

4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or
modified by the supreme court on appeal, if, upon consideration of the record, such court
is of the opinion that such order was unlawful or unreasonable. The proceeding to obtain
such reversal, vacation, or modification shall be by notice of appeal, filed with the public
utilities commission by any party to the proceeding before it, against the commission,
setting forth the order appealed from and the errors complained of. The notice of appeal
shall be served, unless waived, upon the chairman of the commission, or, in the event of
his absence, upon any public utilities commissioner, or by leaving a copy at the office of
the commission at Columbus, The court may permit any interested party to intervene by
cross-appeal.

4903.15 Orders effective immediately - notice.

Unless a different time is specified therein or by law, every order made by the public
utilities commission shall become effective immediately upon entry thereof upon the
journal of the public utilities commission, Every order shall be served by United States
mail in the manner prescribed by the commission. No utility or railroad shall be found in
violation of any order of the commission until notice of said order has been received by
an officer of said utility or railroad, or an agent duly designated by said utility or railroad
to accept service of said order.



4903.16 Stay of execution.

A proceeding to reverse, vacate, or modify a final order rendered by the public utilities
commission does not stay execution of such order unless the supreme court or a judge
thereof in vacation, on application and three days’ notice to the commission, allows such
stay, in which event the appellant shall execute an undertaking, payable to the state in
such a sum as the supreme court prescribes, with surety to the satisfaction of the clerk of
the supreme court, conditioned for the prompt payment by the appellant of all damages
caused by the delay in the enforcement of the order compiained of, and for the repayment
of all moneys paid by any person, firm, or corporation for transportation, transmission,
produce, commodity, or service in excess of the charges fixed by the order complained
of, in the event such order is sustained.

4909.18 Application to establish or change rate.

Any public utility desiring to establish any rate, joint rate, toll, classification, charge, or
rental, or to modify, amend, change, increase, or reduce any existing rate, joint rate, toll,
classification, charge, or rental, or any regulation or practice affecting the same, shall file
a written application with the public utilities commission. Except for actions under
section 4909.16 of the Revised Code, no public utility may issue the notice of intent to
file an application pursuant to division (B) of section 4909.43 of the Revised Code to
increase any existing rate, joint rate, toll, classification, charge, or rental, unti] a final
order under this section has been issued by the commission on any pending prior
application to increase the same rate, joint rate, toll, classification, charge, or rental or
until two hundred seventy-five days afier filing such application, whichever is sooner.
Such application shall be verified by the president or a vice-president and the secretary or
treasurer of the applicant. Such application shall contain a schedule of the ¢xisting rate,
joint rate, toll, classification, charge, or rental, or regulation or practice affecting the
same, a schedule of the modification amendment, change, increase, or reduction sought to
be established, and a statement of the facts and grounds upon which such application is
based. If such application proposes a new service or the use of new equipment, or
proposes the establishment or amendment of a regulation, the application shall fully
describe the new service or equipment, or the regulation proposed to be established or
amended, and shall explain how the proposed service or equipment differs from services
or equipment presently offered or in use, or how the regulation proposed to be established
or amended differs from regulations presently in effect. The application shall provide
such additional information as the commission may require in its discretion. If the
commission determines that such application is not for an increase in any rate, joint rate,
toll, classification, charge, or rental, the commission may permit the filing of the schedule
proposed in the application and fix the time when such schedule shall take effect. If it
appears to the commission that the proposals in the application may be unjust or
unreasonable, the commission shall set the matter for hearing and shall give notice of
such hearing by sending written notice of the date set for the hearing to the public utility



and publishing notice of the hearing one time in a newspaper of general circulation in
each county in the service area affected by the application. At such hearing, the burden
of proof to show that the proposals in the application are just and reasonable shall be
upon the public utility. Afier such hearing, the commission shall, where practicable,
issue an appropriate order within six months from the date the application was filed.

If the commission determines that said application is for an increase in any rate, joint
rate, toll, classification, charge, or rental there shall also, unless otherwise ordered by the
commission, be filed with the application in duplicate the following exhibits:

{A) A report of its property used and useful, or, with respect to a natural gas company,
projected to be used and useful as of the date certain, in rendering the service referred to
in such application, as provided in section 4909.05 of the Revised Code;

(B) A complete operating statement of its last fiscal year, showing in detail all its
receipts, revenues, and incomes from all sources, all of its operating costs and other
expenditures, and any analysis such public utility deems applicable to the matter referred
to in said application;

(C) A statement of the income and expense anticipated under the application filed;

(D) A statement of financial condition summarizing assets, liabilities, and net worth;

(E)

Such other information as the commission may require in its discretion.

4928.143 Application for approval of electric security plan - testing.

(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric
distribution utility may file an application for public utilities commission approval of an
electric security plan as prescribed under division (B) of this section. The utility may file
that application prior to the effective date of any rules the commission may adopt for the
purpose of this section, and, as the commission determines necessary, the utility
immediately shall conform its filing to those rules upon their taking effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the
contrary except division (D) of this section, divisions (I), (J), and (K) of section 4928.20,
division (E) of section 4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of
electric generation service. In addition, if the proposed electric security plan has a term
longer than three years, it may include provisions in the plan to permit the commission to



test the plan pursuant to division (E) of this section and any transitional conditions that
should be adopted by the commission if the commission terminates the plan as authorized
under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility,
provided the cost is prudently incurred: the cost of fuel used to generate the electricity
supplied under the offer; the cost of purchased power supplied under the offer, including
the cost of energy and capacity, and including purchased power acquired from an
affiliate; the cost of emission allowances; and the cost of federally mandated carbon or
energy taxes;

(b) A reasonable ailowance for construction work in progress for any of the electric
distribution utility’s cost of constructing an electric generating facility or for an
environmental expenditure for any electric generating facility of the electric distribution
utility, provided the cost is incurred or the expenditure occurs on or after January 1, 2009.
Any such allowance shall be subject to the construction work in progress allowance
limitations of division (A) of section 4909.15 of the Revised Code, except that the
commission may authorize such an allowance upon the incurrence of the cost or
occurrence of the expenditure. No such allowance for generating facility construction
shall be authorized, however, unless the commission first determines in the proceeding
that there is need for the facility based on resource planning projections submitted by the
clectric distribution utility. Further, no such allowance shall be authorized unless the
facility’s construction was sourced through a competitive bid process, regarding which
process the commission may adopt rules. An allowance approved under division
(B)(2)(b) of this section shall be established as a nonbypassable surcharge for the life of
the facility.

(¢) The establishment of a nonbypassable surcharge for the life of an electric generating
facility that is owned or operated by the electric distribution utility, was sourced through
a competitive bid process subject to any such rules as the commission adopts under
division (B)(2)(b) of this section, and is newly used and useful on or afler January 1,
2009, which surcharge shall cover all costs of the utility specified in the application,
excluding costs recovered through a surcharge under division (B)}2)(b) of this section.
However, no surcharge shall be authorized unless the commission first determines in the
proceeding that there is need for the facility based on resource planning projections
submitted by the clectric distribution utility. Additionally, if a surcharge is authorized for
a facility pursuant to plan approval under division (C) of this section and as a condition of
the continuation of the surcharge, the electric distribution utility shail dedicate to Ohio
consumers the capacity and energy and the rate associated with the cost of that facility.
Before the commission authorizes any surcharge pursuant to this division, it may
consider, as applicable, the effects of any decommissioning, deratings, and retirements.



(d) Terms, conditions, or charges relating to limitations on customer shopping for retail
electric generation service, bypassability, standby, back-up, or supplemental power
service, default service, carrying costs, amortization periods, and accounting or deferrals,
including future recovery of such deferrals, as would have the effect of stabilizing or
providing certainty regarding retail electric service;

() Automatic increases or decreases in any component of the standard service offer
price;

(f) Consistent with sections 4928.23 to 4928.2318 of the Revised Code, both of the
following: ,

(1) Provisions for the electric distribution utility to securitize any phase-in, inclusive of
carrying charges, of the utility’s standard service offer price, which phase-in is authorized
in accordance with section 4928.144 of the Revised Code;

(i1) Provisions for the recovery of the utility’s cost of securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service
required for the standard service offer, including provisions for the recovery of any cost
of such service that the electric distribution utility incurs on or after that date pursuant to
the standard service offer;

(h) Provisions regarding the utility’s distribution service, including, without limitation
and notwithstanding any provision of Title XI.IX of the Revised Code to the contrary,
provisions regarding single issue ratemaking, a revenue decoupling mechanism or any
other incentive ratemaking, and provisions regarding distribution infrastructure and
modernization incentives for the electric distribution utility. The latter may include a
long-term energy delivery infrastructure modernization plan for that utility or any plan
providing for the utility’s recovery of costs, including lost revenue, shared savings, and
avoided costs, and a just and reasonable rate of return on such infrastructure
modernization. As part of its determination as to whether to allow in an electric
distribution utility’s electric security plan inclusion of any provision described in division
(B)(2)(h) of this section, the commission shall examine the reliability of the electric
distribution utility’s distribution system and ensure that customers’ and the electric
distribution utility’s expectations are aligned and that the electric distribution utility is
placing sufficient emphasis on and dedicating sufficient resources to the reliability of its
distribution system.

(i) Provisions under which the electric distribution utility may implement economic
development, job retention, and energy efficiency programs, which provisions may
allocate program costs across all classes of customers of the utility and those of electric
distribution utilities in the same holding company system.



(C)(1) The burden of proof in the proceeding shall be on the electric distribution utility.
The commission shall issue an order under this division for an initial application under
this section not later than one hundred fifty days after the application’s filing date and, for
any subsequent application by the utility under this section, not later than two hundred
seventy-five days after the application’s filing date. Subject to division (D) of this
section, the commission by order shall approve or modify and approve an application
filed under division (A) of this section if it finds that the electric security plan so
approved, including its pricing and all other terms and conditions, including any deferrals
and any future recovery of deferrals, is more favorable in the aggregate as compared to
the expected results that would otherwise apply under section 4928.142 of the Revised
Code. Additionally, if the commission so approves an application that contains a
surcharge under division (B)(2)(b) or {(c) of this section, the commission shall ensure that
the benefits derived for any purpose for which the surcharge is established are reserved
and made available to those that bear the surcharge. Otherwise, the commission by order
shall disapprove the application.

(2)(a) If the commission modifies and approves an application under division (C)(1) of

this section, the electric distribution utility may withdraw the application, thereby

terminating it, and may file a new standard service offer under this section or a standard
service offer under section 4928.142 of the Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or
if the commission disapproves an application under division (C)(1) of this section, the
commission shall issue such order as is necessary to continue the provisions, terms, and
conditions of the utility’s most recent standard service offer, along with any expected
increases or decreases in fuel costs from those contained in that offer, until a subsequent
offer is authorized pursuant to this section or section 4928.142 of the Revised Code,
respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the
Revised Code, if an electric distribution utility that has a rate plan that extends beyond
December 31, 2008, files an application under this section for the purpose of its
compliance with division (A} of section 4928.141 of the Revised Code, that rate plan and
its terms and conditions are hereby incorporated into its proposed electric security plan
and shall continue in effect until the date scheduled under the rate plan for its expiration,
and that portion of the electric security plan shall not be subject to commission approval
or disapproval under division (C) of this section, and the earnings test provided for in
division (F) of this section shall not apply until after the expiration of the rate plan.
However, that utility may include in its electric security plan under this section, and the
commission may approve, modify and approve, or disapprove subject to division (C) of
this section, provisions for the incremental recovery or the deferral of any costs that are
not being recovered under the rate plan and that the utility incurs during that continuation



period to comply with section 4928.141, division (B) of section 4928.64, or division (A)
of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one
withdrawn by the utility as authorized under that division, has a term, exclusive of phase-
ins or deferrals, that exceeds three years from the effective date of the plan, the
commission shall test the plan in the fourth year, and if applicable, every fourth year
thereafier, to determine whether the plan, including its then-existing pricing and alt other
terms and conditions, including any deferrals and any future recovery of deferrals,
continues to be more favorable in the aggregate and during the remaining term of the plan
as compared to the expected results that would otherwise apply under section 4928.142 of
the Revised Code. The commission shall also determine the prospective effect of the
electric security plan to determine if that effect is substantially likely to provide the
electric distribution utility with a return on common equity that is significantly in excess
of the return on common equity that is likely to be earned by publicly traded companies,
including utilities, that face comparable business and financial risk, with such
adjustments for capital structure as may be appropriate. The burden of proof for
demonstrating that significantly excessive earnings will not occur shall be on the ¢lectric
distribution utility, If the test results are in the negative or the commission finds that
continuation of the electric security plan will result in a return on equity that is
significantly in excess of the return on common equity that is likely to be earned by
publicly traded companies, including utilities, that will face comparable business and
financial risk, with such adjustments for capital structure as may be appropriate, during
the balance of the plan, the commission may terminate the electric security plan, but not
until it shall have provided interested parties with notice and an opportunity to be heard.
The commission may impose such conditions on the plan’s termination as it constders
reasonable and necessary to accommodate the transition from an approved plan to the
more advantageous alternative. In the event of an electric security plan’s termination
pursuant to this division, the commission shall permit the continued deferral and phase-in
of any amounts that occurred prior to that termination and the recovery of those amounts
as contemplated under that electric security plan.

(F) With regard to the provisions that are included in an electric security plan under this
section, the commission shall consider, following the end of cach annual period of the
plan, if any such adjustments resulted in excessive earnings as measured by whether the
earned refurn on common equity of the electric distribution utility is significantly in
excess of the return on common equity that was earned during the same period by
publicly traded companies, including utilities, that face comparable business and financial
risk, with such adjustments for capital structure as may be appropriate. Consideration also
shall be given to the capital requirements of future committed investments in this state.
The burden of proof for demonstrating that significantly excessive earnings did not occur
shall be on the electric distribution utility. If the commission finds that such adjustments,
in the aggregate, did result in significantly excessive earnings, it shall require the electric



distribution utility to return to consumers the amount of the excess by prospective
adjustments; provided that, upon making such prospective adjustments, the electric
distribution utility shall have the right to terminate the plan and immediately file an
application pursuant to section 4928.142 of the Revised Code. Upon termination of a
plant under this division, rates shall be set on the same basis as specified in division
(C)(2)(b) of this section, and the commission shall permit the continued deferral and
phase-in of any amounts that occurred prior to that termination and the recovery of those
amounts as contemplated under that electric security plan. In making its determination of
significantly excessive earnings under this division, the commission shall not consider,
directly or indirectly, the revenue, expenses, or earings of any affiliate or parent
company.
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Duke Energy Answer and Motion for Leaye to Answer

Most of the comments submftted in response to Duke Energy Ohio’s (‘DEQO")
August 16, 2010 Fixed Resource Requirement ("FRR”) Plan Filing in this docket requestﬂ
,clariﬁcation about how a particular aépect of the FRR Plan will-work. A few enﬁties -
protested or sought clarification with respect fo use of the Reliability Pricing Modc—‘:li
("RPM"} price as a benchma'rk for pricing Capédity sales.

As discussed in -Section | befow, PJM's Réliability Aséurance Agreement ("RAA”}
requires DEO {o offer the RPM price to alternative retail electric suppliers under DEO’s
FRR plan. The RAA also provides alternative retail suppliers with the opportunity to
self-supply in the event that they believe they can obtain a lower price e[séwhere, .DEO ,
Has not requested maodification or waiver of either of these pre-éxistiné RAA provisions;

‘DEO also has not reqdested that the Commissidn effectively dictate retail rates;

| by'detlermining that DEO must “take service from itself” at the RPM price.»DEO has notr #
yet eveﬁ initiated a case to set retail electric géneration rates for the period beginning g )
when DEO joins PJM#Principles of Federal-State comity weigh in favor of éllowing |
EsSues.fegarding retail rate_components for capacity fo he addressed, ih the firgt
instance, in a state proceeding: Thus, the concerns 6f the Office of the Ohilo Coﬁsumer
Counsel (“*OCC”") about impacts of our proposal on DEQ retail ratepayers in the first five
- months of 2012 are unfouhdedr, unripe, and fundamentally a state rate issue rather than'

an issue for this Commission. And in any event, as we discuss below, use of the RPM




price fdr that pen"od is supported both by the RPM design and because it meets the
criferia for a relevant price bénchmark. The Commission has established that it is just
and reasonable to apply the RPM price to all other toad in PJM to assure refiability
during that period, so surely itis just and reasonabfe to.apply it also to newly entering
load to achieve the same purbose, for the same period, in the same market. |

In Section il we specifically address the questidns of a factual nature that were
| submitted in the comments in this docket. We also ha\_fe worked with PJM and its
stakeholders in a stakeholder meeting ‘as well as in individual communications to
acfdfess stakeholder guestions. PJI\A has posted the resuiting Q&As and associated
information on its website so that all may benefit from the information provided.

in Section Ill we address a hold harmless claim raised by the Indiana Municipal
Power Agency ("IMPA”} relating to service from its generation in the Midwest {SO to
load in the DEO footprint after the RTO Realignment. As we explain, IMPA has failed to
articulate a prima facie claim for hold harmless treatment, but we are not .asking that the
claim be rejected at this time. Rather, consistent with our approach to these issues
throughout the RTO Realignment process, we aré requesting that any decision on the
merits be deferred until the Commission has all of the information it needs to make an
informed decision, which will not occur ﬁnﬁl after DEO makes a ﬁIinQ pfoposing its PJM
zonal transmission rate. In the meantime, the parties can continue to pursue
| ‘settl'em‘ent_ We also recommend that the Commission consider directing the Midwest
ISO and PJM to work together “to support reasonable arrangements to permit” enfities
such as IMPA with capacity resources in the Midwest tSO “to utilize [that] capacity in

éatisfying [their] reliability obligations™ in PJM after DEQ joins PJM, much as the



Commission did in analogous circumstances when Duquesne proposed to leave PJM to

join the Midwest IS0

L Concerns About Use of RPM Pricing Are Misplaced

DEO has proposed to offer to sell capacity to wholesale loads that do not choose
to self-supply af a price benchmarked tothe RPM pric:e.2 This is the same price that
other load-serving entities in PJM will be paying to assure reliability during the same
period. The RPM .price is a market-determined price established through an auction
process subject to mitigation of supply offer prices to address market power concerns.
PJM'’s [ndepéndent Market Monitor reviewed our propbsai to benchmark to the RPM
pricé before it was filed and did not object.® In any event, DEO is required, under the

"RAA, to sell éapacity to alternative retail suppliers at the RPM price,* if they do not
_choose to self-supply.

The OCC argues that the RPM price is too high for the first five months of the

FRR Plan period:® TheVOCC is concerned about pass-through of RPM costs during

these five months to DEO’s “Ohio residential consumers.”®- But DEO was carefut in its .

' Duquesne Light Company, 122 FERC ¥ 61,039 at P 93 (2008); Order on Emergency
Motion for Clarification, 123 FERC { 61,060, Order Addressing Conditional RTO Withdrawal o
Request, as Revised, Proposed Integration Plan, Requests for Rehearing, and Compliance with

Priar Rulings, 124 FERC [ 61,219, Order Denying Clarification and Reh'g, 125 FERC 61,141

(2008).
2 FRR Plan Filing at 3-4, 12-13.

3 Id., at 11.
N Reliability Assurance Agreement Among Load-Serving Entities in the PJM Region, Rate
~Schedule FERC No. 44, Schedule 8.1, Section D.8 ("RAA™.
5 Motion to Intervene and Protest of the Office of the Ohio Consumers’ Counsel, Docket
. No. ER10-2254-000 at 4-5 (filed Sept. 7, 2010} {*OCC”). '
& Id., at 2. ' '



FRR Plan Filing to limif its pricing proposal to sales at wholesale. DEO has not asked
this Comnﬁission to require DEO to “charge itself” the RPM rate, because that would be
premature in fight of the fact that DEO has not yet even initiated a ratemaking
proceeding fo set retail electric éeneration rates for the FRR Plan period.” Simitarly,
requests from alternative retail suppliers that the Commission afﬁrmaﬁvely require DEO

»8

to charge RPM as its retail rate to "level the playing field,™ or provide data on the

derivation of the retail rate,? are also premature, particularly given the fact that
alternative retail suppliers can choose 1o self-supply if they do not want fo pay DEO the
RPM price. ' |

The OCC asserts that prices should be lower in the spring than in the summer.

That is not how RPM works. RPM reliability requirements, théugh established based

’ DEO's principle reason for making the move from the Midwest ISO to PJM on January 1,
2012 is that that date will be the start of the period for DEQ’s next retail rate plan for electnic
generation service. DEO’s current retail rate plan for electric generation service provides a g
fixed, average rate for recovery of costs that include costs of DEO-owned capacity, and that rate
does not vary by day or even by season. [ certainly does not include any sort of down payment
on capacity for the next retail rate period ~ the period that begins on January 1, 2012. Thus, the
OCC’s implication that retail ratepayers in Ohio will somehow have paid in advance for the costs
for capacity to be used for reliability purposes after January 1, 2012 is unfounded.

& Motion to Intervene, Protest, and Comments of Dominion Resources Services, Inc.,
Docket No. ER10-2254-000 at 7 {filed Sept. 7, 2010).
° Motion to Intervene and Comments of Fir'stEnergy‘SoIUtions Corp., Docket No. ER10-

2254-000 at 2 (filed Sept. 7, 2010} ("FirstEnergy”). If FirstEnergy is seeking cost data, such
data would be relevant at the wholesale level only if our proposal was a cost-based proposal.
As explained in the FRR Plan Filing any sale of capacity made by DEO to a wholesale load

~ would occur under DEO's market-based rate tariff. See FRR Plan Filing atn. 25. Cf. also

Atlantic City Electric Company, 86 FERC [ 61,248 at 61,906 (1999} (“{e]ntities that do not have
. any tarniff on file authorizing sales under market-based rates must make a filing under section
+. 205 before selling energy or ancillary services into the PJM PX").

1 FRR Plan Filing at 13. Of course, if alternative retail suppliers obtain new switched load’
- bayond the amount of load they “opt out,” they will pay DEO the RPM price for that load to
compensate DEC for its commitment of resources to serve that load. Under the PJM tariff,
‘when load switches to an alternative retait supplier, that supplier must pay the RPM price to
meet the new load’s capacity requirement. See n.11 below. Our proposal tracks this feature.
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upon summer peak foads, are the same every day of the year, in every season.'’ Asa
result, the price paid for capacity also is the same for every day of the entire year,
notwithstanding that capacity prices in secondary markets might fluctuate during that
.period.’® If it were unjust and unreasoﬁable to charge the RPM price to loads in PJM in
off-peak perieds such as the Spring of 2012, then the RPM price fqr-the Spring of 2012
would be different, and we would be benchmarking io that different RPM price.

The logical faflacy of the OGC's position is shown by reference to RPM itself.
When a load switches to a new alternative provider under RPM, the new alternative
retail provider pays the RPM price on behalf of that load.™® So if, for example, a load
switched to a 'new provider on January 1, 2012, that new provider would pay the full
RPM price for each month of the remainder of the 2011-2012 Delivery Year even
though it was not providing capactly to that ioad during the summer peak of 2011. That
approach makes sense because, regardiess of the supplier, there needs to be sufficient

capacity to assure reliable service to the load on an annual basis.

t The *“Daily Unforced Capacity Obligation” is “the capacity obligation of a Load Serving
Entity during the Delivery Year, determined in accordance with Schedule 8 of the Reliability
Assurance Agreement.” PJM Tariff, Att. DD § 2.18. Schedule 8 of the RAA provides that the
Daily Unforced Capacity Obligation is determined based on the weather-adjusted coincident
summer peak, multiplied by other factors. RAA, Scheduie 8, Section A. Pér Section 9.2.1 of
PJM Manual 18, “All LSEs pay a Locational Reliability Charge equal to their Daily Unforced
Capacity Obligation in a zone {imes the applicable Final Zonai Capacity Price.”

12 “In accordance with the Reliability Assurance Agreement, each Load Serving Entity is

* obligated to pay a Locational Reliability Charge for each Zone in which it serves load based on
-the Daily Unforced Capacity Obligation of its loads in such Zone.” PJM Tariff, Att. DD §5.1; “In -

- accordance with the Reliability Assurance Agreement, each LSE shall incur a Locational

. Reliability Charge (subject to certain offsets as described in sections 5.13 and 5.15} equal to
such LSE's Daily Unforced Capacity Obligation in a Zone during such Delivery Year multiplied

. by the applicable Final Zonal Capacity Price in such Zone.” PJM Tariff, Att. DD § 5.14(e}). - ‘

.- Seen.11, above.
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The need for capacity to mainiain reliabiiity in the DEO footprint will not
materialize suddenly when DEQ joins PJM-. That need exists in the Midwest 1SO, and
DEQ's generation will be self-supplied to meet that need in the Summer of 2011. The
only real difference is that the level of price {ransparency provided by RPM does not
exist in the Midwest ISO.™ So like the Midwest ISO in its protest of our Initial Filing, the
OCC appears to be éttempting to create a “stickér shock™ argument that plays off the
transition from a non-transparent price for capacity to a transparent price to create én '

impression of unfairness. But sb long as the RPM price is a just and reasonable price
for the cost of maintéining reliability in PJM, ﬂjere can be no sericus argument t;wat it is
not a just and reasonable price for new entrants to the region fo obtain the same result.

The OCC points fo prices frem PJM Incremental Auctions and argues that prices
fof capacity, once DEO moves to PJM, should be lower than the PJM RPM price.'® But
to the extent that PJM has been able to secure some portion of the capacity

| requirement for the 2011-2012 period at lower costs through the Incremental Auctions,
~ this savings has already beeh factored into DEd’s proposal to charge the “Final Zonal
Capacity Price” rather than the clearing price from the Base Residual Auction.'® The
Final Zonal Capacity Price is a weighted average rate that blenﬂs the priées from the

Base Residual Auction for the Delivery Year in question with the prices obtained in

.M As described below, the Midwest 1SO’s Voluntary Gapacity Auction is a residual device
that is not robustly traded and does not accurately reflect the value of capacity, particularly
capacity such as DEQ’s that is self-supplied and not cleared through the market. More than
98% of capacity requirements in the Midwest ISC were filled bilaterally or through self supply

~during the first five months of 2010 (the period used by the OCC for its price comparison).

18 OCC at 7. |
% FRR Plan Filing at n.19.



Incremental Auctions for the same Delivery Year.” Thus, the Incrementai;Auction

| results will in fact proportionally influence the price paid under the Duke FRR Plan.

The OCC's contention tﬁat prices should be set based on historical prices in the

Midwest ISO’s monthly Voluntary Capacity Auctions amounts to a claim that those
thinly—tfaded, dated prices are a beiter measure of the future value of capacity than
PJM’s forward-looking capacity price for determining the price that load in PJM shouid
pay. The Commissiqn is not permitied to substitute a “better” rate so long as the

- proposed rate falls within the statutery zone of reasonableness.'® ‘There is no*

-contention by the OCC that RPM prices are not in fact just and reasonable, nor could »

'such'conteﬁﬁon'ca'rry the day in light of the substantial evidentiary record on RPM. %

v See PJM Tariff, Att. DD § 5.14{f)(iii) ("The Final Zonal Capacity Price for each Zone shali
equal the Adjusted Zonal Capacity Price, as further adjusted (for the Delivery Years through
May 31, 2012} to reflect the certified iLR compared fo the {LR Forecast previously used for such
Delivery Year, and any decreases in the Nominated Demand Resource Value of any existing

- Demand Resource cleared in the Base Residual Auction and Second Incremental Auction.”);
PJM Tariff, Att. DD § 5.14(f)(ii) ("'The Adjusted Zonal Capacity Price for each Zone shall equal
(1} the sum, for all auctions previously conducted for such Delivery Year, of the Resource
Clearing Price for each auction times the Unforced Capacity cleared for such auction (excluding
any Unforced Capacity cleared as replacement capacity), divided by (2) the sum of the
Unforced Capacity cleared in all such auctions (exciuding any Unforced Capacity cleared as
repltacement capacity), plus an adjustment, if required, to account for Resource Make-Whoie
Payments for all actions previously conducted {excluding any Resource Make-Whole Payments
to be charged to the buyers of replacement capacity). The Adjusted Zonal Capacity Price may
decrease if Unforced Capacity is decommitted or the Resource Clearing Price decreases in an

incremental Aucticon.”).

18 See, e.q., Entergy Services, fnc., 130 FERC § 81,026 (2010) (“the appropriate inquiry in
reviewing rate changes proposed pursuant to section 205 is whether Ttlhe filing meets the
statutery standard, not whether alternatives offered by intervenors are better . . . [t}he proposed
provisions need be neither perfect nor even the most desirable; they need only be just and
. teasonable and not unduly discriminatory or preferential.™ {citing Presiding Judge quoting
American Elec. Power Serv. Corp. v. FERC, 116 FERC § 61,179, at 61,757 (2008)); Louisville
" Gas & Elege. Co., 114 FERC 61,282 at P 29 (2006) ("the just and reasonable standard under
the FPA is not so rigid as to limit rates to a "best rate"” or "most efficient rate” standard. Rather, a
range of alternative approaches often may be just and reasonable”) (*LG&E Withdrawal Order’).

¥ See PJM Interconnection, {.1.C., Order Denying Reh’q and Approving Settlement

Subject to Conditions, 117 FERC ] 61,331 (2008}, Order on Reh'g and Clarification and .
' . . ' ~ 7 (contd)



Rather, the OCC is claiming that it is not just and reasonable to use the RPM price as a
benchmark for pricing capacity for five months under the Duke FRR Plan,
notWithstanding the uncontested fact that this same RPM price is a jusf and reasonable
price to charge to every other load-serving entity in PJM for these five months.

- The Midwest ISO rates cited by CCC are not "better” or somehow “more”
reasonable than PJM's RPM rate. The Commission has useful experience in
determining when a price index, such as an RTO clearing price, is appropriate for use
as a benchmgrk for pricing another transaction. Specifically, an affiliate transaction-will
be authorized if it is benchmarked to an index price that meets criteria set forth in
Commission policy.” An RTQ index is “acceptable benchmark evidence and mitigate
affiliate abuse concerns so long és that benchmark price or index reflects the markegc
price where the affiliate transaction occurs (i.e., is a relevant index).!

Contrary to the OCC's contention, PJM's RPM price for delivery to foads in PJM
.in the spring of 2012 provides a more relevant index benchmark for the wholesale
tapacity charge for the P:JM loads in the DEQ zone in the spring of 2012 than Midwest

ISO prices from the Spring of 2010. First, the location is not the same. During the FRR

{cont'd from previous page)
Accepting Compliance Filing, 119 FERC ¥ 61,318 (2007); Order Denying Reh'g, 121 FERC q
61,173 (2007); Petition for review denied without opinion, Public Service Electric & Gas

Company, et al. v. FERC, 324 Fed. Appx. 1 (2009).

20 See, e.g., Market-Based Rates for Wholesale Sales of Electric Energy, Capacily and
Ancillary Services by Public Utilities, Order No. 697, 119 FERC 1] 61,295 at P 542 (2007)
("Order No. 6977); order on reh’g and clarification, Order No. 697-A, 123 FERC 161,055 (2008);
order on reh’g and clarification, 124 FERC ¥ 61,055 (2008); order on reh'g and clarification,
Order No. 697-B, 125 FERC {61,326 (2008); order on reh’g and clarification, Order No. 697-C,
127 FERC § 61,284 (2009); order on rel'g and clarification, Order No. §97-D, 130 FERC §] |
61,206 (2010); order on request for clarification, 131 FERC 61,021 {2010).

2 fd Seealso, e. g., Brownsville Power [, 1.[.C., 111 FERC Y/ 61,398 at P 10 (2005)
{“‘Brownsvifie") (*[tlying the price of an affiliate transaction to an established, relevant market
price adequately mitigates any affiliate abuse concems”) (citations omitted).



Ptan period, DEO wiil be in PJM, not the Midwest ISO. Thus, the price in the Midwest
ISO will not be the “price where the ... transaction occurs.” Perhaps it might
nonetheless be argued that the Midwest ISO Voluntary Capacity Auction represents a
market that will remafn geographically “relevant” to DEO once it is in PJM. But the
Midwest ISO price wili-be a price from a different market, with different obligations,
penalties and charges. Surely the RPM price from the same geographic market —i.e.,
the “price Where the ... tranéaction occurs” — will not be jess relevant. In fact, in 2005

- the Commiission examined the {geograbhicai[y) reverse siiuation and concluded that the
newly-established Midwest 1SO Cinergy Hub index was a “mare relevant index” to
benchmark sales among Cinergy alffiliates than the PJM Southwest Interface index price
“because Cinergy Utilities as purchasers are located in t'he Midwest ISO."*® Here, tﬁe
load purchasing capacity to meef reliabilify obligations wii[ be in PJM, making PJM’s
RPM the “more relevant index.”**

Second, the capacity prices that the OCC references were established in a
substantially different time period from the time when the DEO zone in PJM will need
capacity. The OCC argues that Midwest ISO auction prices referenced by the OCC,

- which apply to a delivery period over a span of months in the first half of 2010,% should

somehow stand as a reasonable proxy for the value of a capacity product that will be

required by customers in the DEQ zone in PJM for delivery some two years later, in the.

2 Order No. 697 at PP 542.

= Brownsville, 111 FERC {61,398 at P 10.

24 .
id.

s See QCC at 7. The OCC selected the first five months (January fo May) for price
comparison. S T - :



first half of 2012. But surely the RPM price for delivery of capacity in the same time
pericd in which customers in the DEO footprint will require capacity is not less relevant.
Third, the Midwest ISO capacity prices cited by the OCC were set in thinly-traded
markets, in sharp contrast to the large and robust capacity markets in PJM. The
Commission’s policy on price indexes requires that the index be robustly traded.”®
While an RTO market is gene.rally deemed to satisfy this test, comparison between the
Midwest {SO’s Voluntary Capacity Auction and the PJM RPM process is illuminating.
The Brattle Group report cited by the OCC states that the Midwest ISO’s Voluntary
Capacity Auction “exhibited l&w volumes and widely varying prices.”” The Voluntary
Capacity Auction “is a residual market covering only a small fraction of the market."?®
Indeed, the "average cleared volume in the [Voluntary Capacity Auction] is only 0.7% of
the system summer peak, aﬁd only 1.9% of the volume of bilateral [Planning Resource
Credits] traded.”® |
The authors of the report suggest that “[{lhese .Iow volumes could be because

many LSEs prefer to procure most of their seasonal capacity needs several months in

advance rather than through the auction right before the planning deadline.”® The low

% See, e.g.,, Order No. 897 at P 543 ("while the Commission has found in the past that
_cerfain non-RTO price indices are acceptable indicators of market prices, we continue to
recognize that price indices at thinly traded points can be subject to manipulation and are
otherwise not good measures of market prices as discussed in the Price Index Policy
. Statement”); Richmond County Power, LL.C, 96 FERC § 61,149 (2001) (rejecting use of thinly-
traded price indices for purposes of benchmarking affiliate transaction prices).

7 The Brattie Group, Midwest ISO’s Resource Adequacy Construct: An Evaluation of
Market Design Elements, January 18, 2010, at 44, available at ' -
hittp: e brattle. com/ documents/uploadlibraryfupload832.pdf. .

® Id.
29 fd.
n id .
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volumes may be consistent with the Midwest ISO’s market design “since MISO is
primarily a bilateral market and the [Voluntary Capacity Auction] was never intended to
replace bilateral activity. The [Voluntary Capacity Auction] was only intended to serve as
a balancing market.”®" The report recommends continued study and states that “[mjany
- stakeholders have expressed a lack of confidence” in the Volun’{:’:lry Capacity Auction |
results.* As the Commission has said, “[s]ince index depéndencies permeate the
energy industry, the indices must be robust and accurate and have the confidence of
market participants for such markets to function properly and efficiently.”™
- By contrast, all capacity required to meet PJM’s non-FRR reliability requirements
-— more than 130,000 MW for Delivery Year 2011-1 2% _ clears in the Base Residual
Auction or a subsequent Incremental Auction. And as explained abové, itis the
weighted averaging of the resuits from that set of auctions for a Delivery Year that
produces the Final Zonal Capacity Price that DEO plans to charge to wholesale load
that does not choose to self-supply. Thus, even if the Midwest 1ISO’s Voluntary
Capacity Auction is sufiiciently robust to serve as a benchmark for pricing purposes, it is
simply not cred ible to argue that it is more robust, or a better benchmark? than PJM's
RPM.

In s&m, the Midwest ISO's Voluntary Capacity Auction does not provide a “better

benchmark for capacity in DEO's FRR auction than the more relevant PJM RPM price. |

o Id
.2 id., at 43-44.
s Pnce Discovery in Natural Gas and Efeciric Markets Policy Statement on Natural Gas
and Electric Price Indices, 104 FERC 161,121 at P 6 (2003).
ket See http-fiwww.pim.com/markets-and- operahonsfrpmhlmednafmarkets—opslrprnlrpm—

 auction- info/2009-2010-base- res&dual auctlon—report ashx
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The PJM incremental Auctions also do not provide a “better” price on a stand-alone
basis, because the prices from those auctions already are factored in, on a weighted-
average basis, to the RPM Final Zdnai Capacity Price that DEO proposes to use as its
benchmark. :And in any event, the notion that some “better” price is needed is without
merit. Load serving entities in PJM must supply the same quantity of capacity to meet
reliability requirements every day of the year, and as a consequence they must pay the
same RPM price every day of the year that they serve load, regardless of whether they
were serving that load during the summer peak. Thus, not only is the RPM price the
price specified to be charged by PJM'’s Reliability Assurance Agreement in situations
like this, RPM is the best available benchmark for the price of capacity to meet reliability

reguirements in PJM évery. day of the year.

il. Responses to Questions Regérding Operation of FRR Plan

On Friday, September 17, 2010, PJM conducted a stakeholder meeting
concerning the RTO Realignment in Cincinnati, Ohio. Appfo*imately 30 stakeholders
were present at that meeting and another 80 registered to participate by phone. At the
meeting, PJM made a presentation providing stakeholders with information about the
integration of DEO and DEK into PJM, and how it will affect stakeholders, covering
topics such as Financial Transmission Rights (FTR), RPM and RTEP transition, as well
as transmission senﬁce conversion. The slides used for the presentation are a good

resource for stakeholders to find answers regarding their questions. It can be found at

http://pim.com/committees-and-groups/stakeholder-meetings/stakeholder-

groups/duke.aspx. PJM also has a “frequently asked questions” document posted on

its website the records questions and answers from stakeholders, including questions

12
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that were asked directly of Duke Energy. That document can be found at
http://pjm.com/markets-and-operations/market-integration/duke .aspx, and will be
updated by PJM as more questions are received by PJM and/or Duke Energy.

PJM has also posted a question & answer document prepa}ed by Duke Energy
that seeks fo specifically answer the factual questidns presented in the comments and
- protests to the FRR Plan Fifing. That document can be found at

http/pim.com/committees-and-groups/stakeholder-meetings/stakeholder-

qroups/duke.aspx. The question & answer document was provided to stakeholders at

the September 17 PJM stakeholder meeting, and re’vieWed with the stakeholders by a
Duke Energy representative. No stakeholders commented or asked further questions at
the time.>® For example, the Duke Energy representative specific;a\liy asked whether
stakeholders would be dpposed to DEO’s proposal o withdraw a waiver request as
discussed in question (4) below. .Since no objection was expréssed, D'EO hereby
withdraws that waiver request.® | |

The following questior; and answers regarding operation of the FRR p!aﬁ are
- substantively identical to those shared at the PJM stakeholder meeting, although

additional details on dynamic scheduling under the PJM tariff have been provided in

B response io qyestion (5).

3 Duke Energy does not mean to imply that stakeholders were under an obligation to
comment at the time if they had reservations about our answers. They were not. Rather, we
- .simply wish to demonstrate that our commitment to addressing these sorts of issues runs
beyond filing of pleadings with the Commission.

8 Specifically, DEQ withdraws its request, on pages 17-18 of the FRR Plan ang, for

. waiver with respect o Section F.2 of Schedule 8.1 of the RAA to the extent that it would impose
- a FRR Capacity Deficiency Charge on a Demand Resource Provider when its resources are no
~-longer available to support the Demand Resource Provider's capacity obhgatzon because of the

permanent departure of the load resource assomated with the obligation.
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1. Will parties who “self-serve” be able to do so for parts of the FRR plan
{deliver year blocks) less than the total 29-month transition period? (See,
e.g., FirstEnergy,”” AMP-Ohio®®) Also, will LSEs be allowed to satisfy a
portlon of their capacity obligations with their own resources and the
remaining with resources acquired from DEO through the Duke FRR plan? |

(AMP-Ohio*)

» Response: All loads will have the option to seif-supply. The means of
self-supply, and the flexibility associated with that means, are established
by PJM’s reliability assurance agreement ("RAA").

« As stated on page 14 of the Duke FRR Filing, alternative retail suppliers
have an option, per section D.9 of Schedule 8.1 of the RAA, to procure
their own supply, which we calf the “opt-out” option. The RAA specifically
provides that such elections may be made on a delivery year basis. The
RAA does not specify whether an alternative retail supplier may opt-out for -
part of its load or all of it. We propoese to aliow opt-outs for pariial toads to
promote flexibility.

e Other who!esale loads may seff-supply by entering info their own FRR
plans Typically there is a minimum five-year period for an FRR plan in
PIJM*! However, given the unigue integration-related context of our FRR
proposal, we have requested waiver of the minimum five-year term fo
allow FRR plans for DEO and other affected FRR entities to run only for
the 29 month period prior to RPM integration. Thus, we proposed two
FRR self-supply alternatives:

» They can enter into a traditional FRR plan, per the terms of the
‘RAA (e.g., with the minimum five year temn contempia’{ed by the
RAA)Y, or

e They can {with the Commission's penmssmn wh:ch permission
DEO and DEK have sought in this proceeding on their behalf) enter
into an out-of-time FRR Plan designed {o see them through the 29

i FirstEnergy at 2.

%8 Motion to Intervene and Comments of American Municipal Power, Inc., Docket No.
ER10-2254-000 at 6-8 (filed Sept. 7, 2010) ("AMP-Chio™). -
39 id ’

40 Per RAA Schedule 8.1, Section B.1, “a Party {that did not previously select FRR status
under another now-expired eligibility option] is eligible to select the FRR Alternative if it (a) is an
IOU, Electric Cooperative, or Public Power Entity; and (b) demonstrates the capabiiity to satisfy
the Unforced Capacity obligation for all load in an FRR Service Area, including all expecied load
growth in. such area, for the term of such Party's participation in the FRR Alternative.” {emphasis

- added).

. Section C.1 of Schedule 8.1 of the RAA provides that the election of a Party of the FRR
Alternative "shall be for a minimum term of five consecutive Delivery Years.”
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month transition period before they can participate in RPM, with all
of the waivers and adjustments that we seek in this filing to make
such an out-of-fime FRR Plan poss:ble but otherwise the same as
a traditional FRR plan.

o DEQO and DEK did not request waiver of the five-year minimum FRR

period for FRR plans to run less than 29 months. Nor did DEO/DEK
request any waiver that would permit LSEs serving wholesale load to
submit an independent FRR plan for a partial amount of their capacity
obligation. We note that the waiver requests we made on behalf of
independent FRR entities were intended to be helpful, not to constrain the
ability of independent FRR entities to make alternative waiver requests on
their own behalf. |

2. Expiain how DEO will bill the proposed index price to thrrd—party suppliers
who serve wholesale or retail load in the Ohio footprint. {(See FirstEnergy* %)

Resgonse. Pursuant to Schedule 8.1 of the RAA, DEQ is required {o
julfill the FRR capacity needs of alternative retail efectric suppliers serving
switched load. DEO will serve such load at the RPM price, as provided for
in RAA Section D.8 of Schedule 8.1, unless the alternative retail LSE
supplies its own capacity pursuant to an election and commitment made -
under Section D.9 of Schedule 8.1. As stated on page 15 of the FRR
Filing,** such sales will be made under DEO’s market-based rate tariff.
Procedurally, PJM will act as the billing agent for DEO for sales of
capacity to such alternative retail suppliers.

Specifically, the RAA states:
"PJM shall manage the transfer accounting associated with such

- compensation and shall administer the collection and payment of amounts’

pursuant to the compensation mechanism.”

3. Explain Duke’s request for waiver regarding summer compliance testing of
Demand Resources and measurement of Energy Efficiency Resources for
the partial year Jan 1, 2012 to May 31, 2012. (See, e.g., PSEG™)

Respanse: tis not clear to DEQ/DEK how PJM could test demand
resources in the summer of 2011, since those resources will still at that
time be in the Midwest 1ISO. Thus, we have proposed that PJM be
required to use its reasonable judgment in determining, for that very
limited time period from January 1, 2012 to May 31, 2012, which DR and
EE resources can satisfy reliability requirements, if any. PJM is in the

42

43

14

_ -FirstEnergy at 1-2.
See footnote 25 of FRR Filing.
Motion to Intervene and Comments of the PSEG Companies, Docket No. ER‘[ 0-2254- -

' 000 at 4-5 (fled Sept. 7, 2010).
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4.

process of comparing its testing, measurement and verification
requirements with those of the Midwest ISO, to ascertain whether they are
sufficiently similar, in PJM’s sole judgment, such that allowing these
resources to pariicipate in the FRR Plan will not cause PJM to fail to
salisfy its reliability requirements.

In its comments PSEG questions the propriety of the waiver DEO sought
with respect to Section F.2 of Schedule 8.1 of the RAA to the extent that it
would impose a FRR Capacity Deficiency Charge on a Demand Resource
Provider when its resources are no longer available to support the Demand

' Resource Provider’s capacity obligation because of the permanent

departure of the load resource associated with the obligation.*® PSEG also

-wants to know whether it is a permanent waiver request for all DRPs in the

DEO/DEK zones.*

+« Response. The proposed waiver reguest in question is intended to
continue for the FRR transitional period only, and to provide maximum
flexibility for affected stakeholders during that imeframe. That said, to
date no parties have expressed an interest in that particular waiver
request. As a result, and in light of the considerations raised in PSEG's
comments, DEG proposes o withdraw this waiver request.

Explain the process for pseudo-tying facilities from PJM to the Midwest
1ISO. {See PSEGY)

« Response. The Midwest ISC tariff contains provisions regarding the

criteria for maintaining pseudo-ties to the Midwest ISO. First, the Midwest

- IS0 tariff provides that regulation, spin, and supplemental qualified

resources in the day-ahead energy and operating reserve market either be
physicaily located within the Midwest ISO balancing authority area or be
pseudo-tied into Midwest ISO and remain pseudo-tied until the next

- Network Model update.*® The Midwest 1SO also provides that load
external to the Midwest ISO Balancing Authority Area may be included as
part of the Transmission Provider Region if that Load registers through an

- existing Local Balancing Authority (LBA) and pseudo—tles mto the Midwest
Balancing Authority Area through that existing LBA.*® :

« The PJM Tariff indicates that in order to provide Synchronized Reserve,
Day-ahead Scheduling Reserves, etc. a unit must be electrically located in
the PJM Balancing Authority.®® PJM interprets “electrically located” to

45
o 46
47
48

49

50

{d, atb.

Id.

Id, at 6.

Midwest 1SO Tariff §§ 39.2.1B.a, b, and c.

id., § 39.2.3.

PJM Tanff, Attachment K - Appendix §§ 1.3.1D.03, 1.3.338.01.
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mean either physically connected to the PJM Region or either pseudo-tied
or dynamically scheduled into PJM. The PJM Tariff also provides for
dynamic scheduling.®® PJM considers dynamic schedules and pseudo-
ties to be the same thing, although the Midwest 1SO does not.

» With respect to dynamic scheduling, Section 1.12 of Attachment K —
Appendix of the PJM Tariff provides that:

“(a) An entity that owns or conirols a generating resource in
the PJM Region may request that the Transmission Provider
electrically remove all or part of the generating resource’s
output from the PJM Region through dynamic scheduling of
the output to load outside the PJM Region. Such output shall
not be available for economic dispatch by the Office of the
.Interconnection. A generating unit otherwise eligible
pursuant to section 3.2.3 to submit start-up and no-load
values for consideration in calculation of the Operating
Reserve Credit shall not be so eligible if all of the output of
the unit is dynamically scheduled ouiside of the PJM Region.

* * *

{c) The Transmissicn Provider shall implement dynamic
scheduling pursuant to a request under subsections (a} or
{b) above, provided that the requesting entity can
demonstrate to the satisfaction of the Transmission Provider
that the requesting entity has arranged for the provision of
signal processing and communications from the generator to
the Cffice of the Interconnection and other participating
control areas and remains in compliance with any other
procedures and operational requirements established by the
Office of the Interconnection regarding dynamic scheduilng
as set forth in the PJM Manuals.

(d) An entity requesting dynamic scheduling shall be

- tesponsible for reserving amounts of firm or non-firm
transmission service necessary io deliver the range of the
dynamic fransfer and any required ancillary services.

{e) The generating unit shall cooperate with PJM to ensure
that changes in the dynamic schedule value do not
adversely impact PJM’s management of the PJM Area
Conirol Error in a manner unacceptable to PJM, and, in the
event that PJM, in its sole discretion, determines that the
generating unit’s actions in this regard are unacceptable,
PJM may terminate the dynamic scheduling arrangement

s

PJM Tariff, Attachment K — Appendix § 1.12.
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and may require such additional conditions as it deems
appropriate prior to any further dynamic scheduling.

6. Explain the treatment of existing transmission and interconnection service, .
and of transmission and interconnection service requests, and application
of “hold harmless” (e.g., IMPA, EKPC, AMP-Ohio®?). Explain the

determination of deliverability from existing resources (AMP-Ohio

53’.

Response. As stated in the Initial Filing DEO and DEK expect to submit a
number of future filings as part of the proposed RTO Realignment,
including additional filings in the Summer or Fall of 2011 to address
fransition of transmission service, generator and load interconnection
queues, generator deactivation requests, and existing agreements.

It is our understanding that PJM will treat existing intercennection

agreements in a manner similar to which they are being treated for the
ATSlintegration. Specifically, generators with existing interconnection
agreements and in service as of the integration date will be deliverable in
PJM upon integration. If the generator received energy resource
interconnection service in MISO it will retain its energy only siatus. If the
generator received network resource interconnection service in MISO it
will retain capacity rights in PJM. For two-party interconnection
agreements, upon integration those agreements will be provided with a
PJM service agreernent number and will be bound by the terms of PJM's
Tariff. For three-party interconnection agreements, they must first be
assigned from MISO to PIM after which PJM will assume the role of
Transmission Provider under those agreements. However, before PJM

‘will accept assignment of such agreements it will review them to

determine whether they contain any terms and conditions for which the
Transmission Provider is responsible that are inconsistent with PJM's
standard interconnection service agreement located in Attachment O to
PJM’s Tariff. In such case, the generator will be given the option to enter
into PJM’s standard form of interconnection service agreement, amend
their current agreements to address the inconsistencies or condition the
assignment of the agreement on the generator agreeing to a supremacy
provision pursuant fo which PJM’s Tariff and Manuals will prevail where
there are inconsistencies. '

All hold harmless issues should be addressed as part of planned future
DEO/DEK filings. As stated in the BEQ/DEK Answer in Docket No. ER10-
1562-000, pursuant to the L G&E standard the “hold harmless” obligatiorns

52

1 9-10.

. 53

Intervention and Protest of thé Indiana Municipal Power Agency, Docket No. ER10-
2254-000 at 4-5 (filed Sept. 7, 2010) ("IMPA”); Motion to Intervene of the East Kentucky Power
Cooperative, fnc., Docket No. ER10-2254-000 at 2 (filed Sept. 3, 2010) ('EKPC”); AMP-Ohio at

" AMP-Ohio at 9-10,

18



apply to “existing” transmission contracts for the remaining term of such
cantracts.®® According to FERC, a transmission reservation only qualifies
for hold harmiess treaiment if it was confirmed before the withdrawing
entity gave notice of the withdrawal to the Midwest ISO. Thus, no
transmission reservation wilt qualify for hold harmless treatment if it was
confirmed by the Midwest ISO after May 20, 2010. We continue to invite
parties with hold harmliess questions to contact Duke fo discuss them.

H.  “Hold Harmless” Issues Should Be Deferred

IMPA says that it “should be held harmless for any consequénces
associated with [DEO’s] propesal for meeling resource adequacy requirements and
Fixed Resource Requirements during the transition period.”® But the “hold harh!ess”
requirement is limited in nature and does not extend to r"esource adéﬁuacy. Asr the
Cpmmission has explained, the hold harmless obligation derives from the Midwest 1SO
Transmission Owners Agreement,”® and there is no hold harmless obiigatioﬁ beyond
that provided by that Agreement.> The governing provision provides, in i1;s entirety:

Users taking service whicﬁ involves the withdrawing Owner and which
invelves transmission contracts executed before the Owner provided
notice of its withdrawal shall continue to receive the same service for the

remaining term of the contract af the same rates, terms, and conditions
that would have been applicable i there were no withdrawal. The

> L G&E Withdrawal Order, 114 FERC 161,282 at P 44. “[E]xisting” arrangements means
those transmission contracts entered into prior to the date that DEO and DEK notified the
Midwest ISO of their intenf to withdraw, i.e., May 20, 2010. /d.; see aiso Louisvifle Gas & Flec.
Co.,order on refi'g, 116 FERC 1 61,020 at P 24 (2006) ("LG&E Rehearing Order”). “[Clontracts”
include “grandfathered agreements, executed transmission service agreements under the [ASM

- Tariff] that cover specific transactions, or [any] confirmed reservation on the Midwest 1SO Open-
Access Same-time information system {(OASIS) in existence as of the notice date.” LG&E '
Withdrawal Order, 114 FERC 1] 61,282 at P 46; see afso LG&E Rehearing Order, 116 FERC
161,020 at P 24.

A IMPA at 5 {footnote omitted).

58 The Agreement of Transmission Facilities Owners to Organize the Midwest Owners to
Organize the Midwest Independent Transmission System Operator, Inc., a Delaware Non-Stock
Corporation (“Midwest 1SO Transmission Owners Agreement”). '

. LG&E Rehearing Order, 116 FERC § 61,020 at PP 7-13.
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withdrawing Owner shall -agree to continue providing service fo such
Users and shall receive no more in revenues for that service than if there
had been no withdrawal by such Owner.>®

IMPA seems to be arguing that it has transmission arrangements in the Midwest
IS0 thaf will be “diébanded" as a result of DEO’s move to PJM, and from there draws a
tenuous connection from this service {o a desire fo be able to “seamiessly deliver” its
: “MISO-area generation portfolio” to a network load (the City of Blanchester, Ghio} that
will be in PIM once DEO moves.*

As we have explained,” hold harmiess issues should not be addressed before
- DEO has proposed ils new PJM zonal transmission rate, becau.se until that proposal is
made, there is no basis for a comparison between the old transmission rate and the
new transmission rate. Even if it were appropriate to raise hold harmless issues now,
IMPA has not made a threshold showing sufficient fo warrant hold harmless treatment.
It has not identified the “transmission contract’®’ from which its claim aliegedly arises,
much less offered the required proof that the contract was “existing” on May 20, 2010,
| the date that DEO gave notice of its withdrawal to the Midwest IS0.%2 IMPA alsq-has

not demonstrated that the remaining term of any such transmission contract extends

58 Midwest 1SO Transmission Owners Agreement, Art. Five § LA,

5 IMPA at 5.

60 See Duke Initial Filing in Docket No. ER.1 0-1562-000 at 4; Duke Answer in Docket No.
ER10-1562-000, at 30-31; FRR Plan Filing at 4.

8t “[Clontracts” include “grandfathered agreements, executed transmission service
agreements under the [ASM Tariff] that cover specific transactions, or [any] confirmed
reservation on the Midwest ISO Open-Access Same-time information system (OASIS) in
existence as of the notice date.” LG&E Withdrawal Order, 114 FERC § 61,282 at P 46; see also
" L.G&E Rehearing Order, 116 FERC 61,020 at P 24.

52 L G&E Withdrawal Order, 114 FERC 161,282 at P 44; see also LG&FE Reheanng Order,
, 116FERCT[6‘[ 0203tP24 7
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beyond the January 1., 2012 date of integration into PJM.®* Perhaps most
fundamentally, IMPA does ncf provide any evidence that its transmission contract has a
provision entitling it, as a condition of its transmission service (which is the only thing
protected by the hold harmless provision) to protection with respect to resource
adeqqacy requirements. |

We recognize that these are factual issues, and we are not suggesting that the
Commission reject IMPA’s claim. In fabt, we ask that the Commission not reject IMPA's
-claim at this fime, because we do not want IMPA {o feel compelled to file an answer and
try to turn this proceeding into something f[hat it is not. Rather, we offer this response
simply to illustrate that the record is insufficient to rule in IMPA’s favor. As IMPA notes,
we are in talks with IMPA, and IMPA expresses its optimism that a timely and amicable
resolution can be reached.ﬁ"'. The Commission recently deferred all hold harmiess
issues until the filing of the zonal transmission rate in similar circumstances with respect
o F irstEnergy.®®

However, should the Commission wish to provide IMPA (or other similarty
_situateq entities, if there are anv}) with some comfort how on the topic of use of Midwest
tSC capacity resdurcés for reliability purposes in PJM, we refer the Commission to the
discussion of capa'cityrponébilit-y in the Duguesne withdrawal proceeding. There, the
- Commission recognized that és a result of their participation in the PJM RPM auction, |

Duquesne and other LSEs in its zone had procured out-of-zone capacity resources for

53 L G&E Withdrawal Order, 114 FERC ¥ 61,282 at P 49.

iIMPA at 4. ‘
® - American Transmission Systems, Inc., 129 FERC [ 61,249 at P 50 (2009).
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the period after Duquesne planned to move to the Midwest ISO.*® The Commission
directed PJM "“to support reasonable arrangements to permit Duquesne to utifize that
capacily in satisfying its reliability obligations to the Midwest ISO” after Duquesne joined
the Midwest 1SO. Sﬁbsequently, PJM filed portability agreements with respect to
Duquesne and 13 other LSEs in the Duquesne zone. ®

Because the Midwest iSO dbes'not‘conduct a three-year forward auction, load in
the DEQ Midwest ISO footprint will only have an issue like IMPA’s if the load has
bilaterally contracted for capacity somewhere in the Midwest ISO outside of the DEO
zéne for the period after the RTO Realignment. So far only IMPA has raised this issue,
and only with respéct to its relatively smail Blanchester load. So the issue does not
appear to have anything approaching the scale that was at issue in the Duquesne
situation. H it was possible for PJM to devise an appropriate portability arrangement for
all the capacity pommitted 1o the Duquesne zone, it should be far simpler for the
Midwest 1SO {working with PJM as needed) to devise appropriate poitability
arrangements for IMPA and anyone similarly situated. Accordingly, we recomnﬁend that
the Commission direct the Mid\.\;est SO and PJM “to support reasonable arrangements

to permit” any load with capacity under contract or owned for reliability purposes as of :

8 .See Duguesne, supran.1, 122 FERC ¥ 61,039 at £ 93 (2008).

& fd.

o8 The Commission accepted PJM's filed portability agreements, subject to conditions. See
. PUM interconnection, L.L.C., 124 FERC 1 61,307 (2008). Duquesne sought rehearing.

. Subseqguently, séveral parties fo these and related docket proceedings submitted a settiement
agreement resolving several omnibus issues, including that Duguesne would no longer seek to
withdraw from PJM and join the Midwest 1ISO. The Commission approved the settlement
agreement. Dugquesne Light Company, 126 FERC 161,074 (2009) reh’g demed 127 FERC ||

61,187 (2009)
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the date that DEO gave nofice of its intent to withdra_w from the Midwest {SO (May éO,
2010) “to utilize {such] capacity in satisfying its reliability obligations” in PJM after DEO
joins PJM.®® We believe this will be particutarly helpful to entities such as IMPA
because we do nof believe that the Midwest ISO Transmission Owners Agreement wilt
be found, when the time comes, t{') hold them harmiess with respects to resource
adequacy requiremeﬁts. |

Motion for Leave to File Answer

Good cause exists to permit this answer because it will provide the Commission
with information necessary to fully understand the issues raised by the protests and
commenis in this proceeding. The Commission may permit answers to protests
pursuant to Rule 213{a)(2) for good cause shown if the answer “will not delay the
proceeding, will assist the Commission in understanding the issues raised, and wit
insure a complete record upon which the Commission may act”’® This answer meets
these criteria and should be permitted as an appropriate exercise of the Commission’s
~ discretion.

Conclusion
For the reasons set forth above and in the FRR Pian Filing, DEO and DEK

request that the Commission grant the relief requested in the FRR Plan Filing.

e |
kL PJM Interconnection, L.L.C., 105 FERC 161,312atP 21 (2003) PJM Interconnection,
LL.C,104 FERC {61,154 atP 14 (20{}3) P Interconnecnon LLC, 102 FERC 161,161 at

- P13 (2003).
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Document Contents Page 1 of 100

Section 1: 10-K (FORM 10-K)

UNITED STATES SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

FORM 10-K

FOR ANNUAL AND TRANSITION REPORTS
PURSUANT TO SECTION 13 OR 15(d) OF
HE

SECURITIES EXCHANGE ACT OF 1943

{Mark Cne)
=R ANNUDAL REPDRT PURSUANT TO SECTION 13 OR 15{d) OF THE SECURITIES EXCHANGE ACT OF 1934
For the fiscal period ended December 31, 2012 or
] TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES EXCHANGE ACT OF 1934
For the transition period from o
Commission

Exact name of registrants as specified in thelr charters, addresses of principal executive offices, RS Employer
fite Pumber

telephone numbers and states of incorporation ldentification No.

1-32853 . DUKE ENERGY CORPORATION 20-2777218
550 South Tryon Streel
Chariotts, NC 28202-1803
704-382-3853
State of Incorporation: Delaware

1-4928 DUKE ENERGY CAROLINAS, LILC 56-0205520
526 South Church Street
Charlotte, NC 26202-1803
704-382-3853
State of Incorporation: North Carolina

1-1592¢9 PROGRESS ENERGY, INC.
410 South Wilmington Street
Raleigh, North Carolina 27601-1748
704-382-3853
State of Incorporation: North Carolina

1-3382 CAROLINA POWER & LIGHT COMPANY 56-0165465
d/bla PROGRESS ENERGY CAROLINAS, INC.
410 South Wilmington Streat
Raleigh, North Carolina 27601-1748
704-382-3853
State of Incorporation: Horth Carolina

1-3274 FLORIDA POWER CORPORATION 59-0247770
d/b/fa PROGRESS ENERGY FLORIDA, INC.
299 First Avenve North
St. Petersbhurg, Florida 33701
704-382-2853
Stats of Incorporatian: Flarida

14232 DUKE ENERGY OHIO, INC. 31-0240030
139 East Fourth Street
Cincinnati, OH 45202
704-382-3853
State of Incorporation: Chio

1-3543 DUKE ENERGY INDIANA, INC. 35-0594457
1000 East Main Street
Plainfield, N 46168
704-382-3853
State of incorporation: Indiana

56-2155481

SECURITIES REGISTERED PURSUANT TO SECTION 12(B) OF THE ACT:

Registrant Title of each class

Duke Energy Corporation (Duke Energy) Commen Stack, $0.001 par value
Duke Energy

Name of each exchange on which registered

Mew York Steck Exchange, hnc.
5.125% Junior Subordinated Debenturas due MNew York Stock Exchange, Inc.

January 15, 2073
Duke Energy Carolinas, LLC (Duke Energy Al of the registrant’s limited liability company member inferests are directly owned by Duke Energy.
Caralinas)

Progress Enargy, Inc. (Progress Energy)

Al of the registrant’s common stock is directly owned by Duke Energy.

Progress Energy Carolinas, Inc. (Progress Energy All of the ragistrant's commaon stack is indirectly owned by Duke Enargy.
Carolinas)

Progress Energy Florida, Inc. {(Progress Energy All af the ragistrant's common stack is indiractly owned by Duke Energy.
Florkia)

Duke Energy Ohio, Inc. (Duka Energy Chio)

All of the registrant's common siock is indirectfy owned by Duke Enargy.
Duke Energy Indiana, Inc. (Duke Energy indiana)

Al of the registrant’s common stock is Indirectly owned by Duke Energy.

-
2
%
[£
i
[
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ITEM 1. BUSINESS

DUKE ENERGY

General. Duke Energy Corporation {collectively with ils subsidiaries, Duke Energy) is an enargy company headquariered in Chariotte, North
Carolina. Duke Ensrgy operates in the U.S. primarily through its direct and indirect wholly owned subsidiaries, Duke Energy Carolinas, LLC {Duke Energy
Carolinas), Carolina Power & Light Company d/b/a Progress Energy Carolinas, Inc. (Progress Energy Carolinas), Florida Power Corporation d/b/a
Progress Energy Florida, In¢. {Progress Energy Florida), Duke Energy Ohio, inc, {Duke Energy Ohio), and Duke Enargy indiana, Inc. (Duke Energy
Indiana), as well as in Latin America through Duke Enargy International, LLC (DEH. When discussing Duke Energy’s conzoilidated financial infortmation, ¥
necessarily includes the results of its six aeparate subsidiary registrants, Duke Energy Carolinas, Progress Energy, Inc. {Progress Energy), Progress
Energy Carolinas, Progress Energy Floridz, Duke Energy Ohlo, and Duke Energy Indiana (coliectively referred to as the Subsidiary Registrants), which,

along with Duke Energy, are collactivaly referred {o as the Duke Energy Registrants. The financial infarmation for Progress Energy, Progress Energy
Carolinas and Progress Energy Florida includes results after July 2, 2012,

Duks Energy is 2 Delaware corparation. Its principal exscutive offices are incated at 550 South Tryon Sireat, Charlofte, Morth Carolina 28202-1803.
DCuke Energy Carolinas is a North Garolina §mited liabifty company. is principal executive offices are lccated at 526 South Church Street, Charlatte, Narih
Carolina 28202-1803. Progress Enargy and Progress Energy Carofinas are North Cerolina cdrporaticns. Their principal executive offices are located at
41G South Wilmington Strest, Raleigh, Narth Carolina 27601-1748. Progress Enecgy Florida is a Flotida corporation. is principal execulive offices are
Iocated at 253 First Avenue North, St. Petersburg, Florida 33701, Duke Energy Ohic is an Ohio corporation. Its principal executive offices are {ocated at

139 East Fourth Strest, Cincinnati, Ohio 45202. Duke Ensrgy Indiana is an Indiana corporation. Its principal executive oftices are located at 1000 East
Main Strest, Planfield, indiana 46168,

The isizphone number for the Duke Energy Repisirants is 704-382-3853, The Duke Energy Reglistrants electronically fiie reporis with the Securities

and Exchange Commission (SEC), including annal reparts on Form 10-K, quariarly reports on Form 10-Q, current reports on Form 8- proxies and
amendments to such reports.

‘The public may resd and copy any materials that the Duke Enargy Reglstrants file with the SEC at the SEC's Public Reference Room at 100 F
Street, N.E., Washington, D.C. 20549, The public may oblain information on the operatien of the Public Reference Room by calling the SEC at 1-800-
SEC-0330. The SEC also maintains an Internet sile that contains reports, proxy and information statements, and other information regarding issuers that
file slectronically with the SEC al http:/iwww se¢ gov. Additionally, infarmation about the Duke Energy Registrants, including s reports filed with the SEC,
is avafiable through Duke Energy's wehsite at http/fwww.duke-energy.com. Such reports are accassible st no charge through Duke Enargy’s website and
are made avaitable as soon a3 reasonably practicable after such material is filed with or furnished to the SEC,

Merger with Progress Energy. On July 2, 2012, Duke Energy completed the merger contemplated by the Agreement and Plan of Merger (Merger
Agresment), among Duke Energy, Diamond Acquisition Gorporalion, a Morth Carolina corporation and Duk e Energy's wholly owned subsidiary {Merger
Sub) and Pragress Enargy, Inc. (Progress Energy), a Nerth Carolina corporation engaged in the regulated utifity business of ganaration, transmission and
distribution and saje of electricity in portions of North Carolina, South Carolina and Florida, As 2 result of the rnerger Merger Sut was merged info
Progress Enaergy and Progress Energy bacame a wholly awned su bsidiary of Duke Energy.

The merger between Duke Energy and Progress Energy provides increased scale and diversily with potentially enhanced access to capital over the
long term and a greater ability to undertake the significan! construction programs necassary to respond to increasing environmenta! regulation, plant
fetirements and customer demand growth. Duke Enerpy's business risk profile is expecied to improve over fime due o the increased proportion of the
business that is regulated. Additionally, cost savings, efficiencies and other benefits are sxpected from the combined pperations.

Immediatsly preceding the merger, Duike Enargy completed & one-for-thres reversse stock split with respect o the issued and outstanding shares of
Duke Energy common stock. The shareholdars of Duke Ensrgy approved the reverse stock split at Duke Energy’s special meating of sharehoiders held on
August 23, 2011, All share and per share amounts presented within the Form 10-K reflect the impact of the one-for-three reverse stock split.

Prugrss_s Energy's shareholders received 0.87083 shares of Duke Energy common stock in exchange for each share of Progress Energy common

stock outstanding as of July 2, 2012. Generally, al! outstanding Progress Energy equity-based compensaticn awards wera converied into Duke Energy
equity-based compensation awards using the same ratio. The merger was structured as a tax-free exchange of shares,

For additional Information on the dstails of this transaction inclutfing regulatory conditions and accounting implications, see item 7, “Management's
Discussion and Analysis of Financial Condition and Resulls of Operations® and Note 2 1o the Consolidated Financial Statements, "Acguisitions and
Dispositions of Businesses and $ates of Other Assets.”

Duke Energy Business Segm ents. Duke Energy conducts its operalions in the following business segments, al! of which are considered
reponiable segments under ihe applicable accounting rules: U 5. Franchised Electric and Gas {USFERS), Commercial Power and 'ntemalional Enerpy.
‘The remainder of Duke Energy's operalions are prasenlad as Other. Duke Energy's chief operating decision maker regularly reviews financial information
about each of these business segments in declding how 10 allocate resources and evaluale performance. For additional information on each of these
business segments, including financial and geographic information abowtt each reportable business segment, see Note 3 to the Consoiidated Financial
Statements, "Business Segments,”

The followlng sections describe the business and operations of each of Duke Energy’s reportabie business segments, as well as Other, {For more
information on the op#rating outlook of Duke Energy and its reportail e segments, see "Management's Discussion and Anatysis of Financial Condition and
Results of Operations, iniroduction — Executive Overview and Economic Factors for Duke Energy's Business.”

U.5, FRANCHISED ELECTRIC AND GAS

U S. Franchised Eleclric and Gas {USFE&G) generales, transmits, distributes and sells eiectricity in most portions of Morth Caroling, northern South
Carolina, centrat, north central and southem Indiana, west central Fiorida, and northem Kentucky. USFERS also transmits, dislribuies and sells eleciricily
in southwestern Chio, Additionally, USFE&G transports and sells natural gas in southwestern Ohio and northern Kentucky. it conducts operations primarily
through Duke Energy Carolinas, Progress Energy Carolinas, Progress Enetgy Florida, Duke Energy Indiana, and the reguiated transmission and
distrioution operations of Duke Energy Ohio (Duke Energy Indiana and Duke Enargy Ohio are collactively referred to as Puke Energy Midwesl). These
electric and gas operations are subject 1o the rules and regulations of the Federal Energy Regulatory Commission (FERC), the North Caralina Uilities
Commission [NCUG), fhe Public Service Commission of South Carolina {P3CSC), the Florda Public Service Commission {FPSEC), the Public Wiiltties
Commission of Ohio (PUCO). the Indiana Utility Regulstory Commission (IURC), end the Kentucky Public Service Commission (KFPSC). The substanlial
maycrity of USFE&G's operations are regulaled and, acc ordingly, these operatians qualily for regulatory ascounting freaiment.
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PART |

dollars. This astimate includes Duke Energy Carolinas’ ownership interast in the jointly owned nuclear reactors. The other joint ownsrs of the jointly owned
nuciear reactors are responsible for deco mmissioning costs related to their ownership interests In the station. The batance of Duke Enargy Carciinas’
external Nuclear Decommissioning Trust Funds (NDTF) was $2,354 million as of Decemnber 31, 2012 and $2,060 million as of December 31, 2011.

Progress Energy Carolinas’ most recent site-specific niclear decommissioning cost studies were completed in 2002 and showed total estimated
nuclear decommissioning costs, including the cost to decommission plant components not subject 1o radioactive confamination of $3,0 billien in 2009
doltars. This eslimale includes Progress Eneray Carolinas’ ownership interesl in the jainily owned nuclear reactors, The other joint owners of the jointly
owned nucl¢ar reactors are responsitle for dacommissioning cosis rejated to their ownership interests in the station. The balance of Progress Energy
Carolinas’ externat NDTF was $1,259 million as of December 31, 2012 and $1,088 milion as of December 31, 2014.

Progress Energy Florida’s most recent site-specific nuclear decommissioning cost studies were completed in 2008. In the Prograss Energy Florida
20089 rate ¢ase, the FPSC defarred review of fhe 2008 nuciear decommissioning study wunifl 2019, While Pregress Energy Florida was not required 10
prepare a new site-specific nuclear decommissioning cos! study, |t was required to update its 2008 sludy by incorporating the mest currently-available
escalation rates. This updats was fllad with the FPSC in December 2010, The FPSC approved this study on April 3¢, 2042 and showed total estimated
nuciear decommissioning cosis based on prom pt dismantiement al the end of Crystal River Unit 3's usefut life , includiag the cosl 1o decommission piant
components not subject 1o radicactive contamination of $751 million In 2008 dollars. This estimate inciudes Progress Energy Florida's awnership interest
in the jointly ownsd nuclear reactor. The other joint owners of the jeintly owned nuciear reactor are responsible for decommissioning costs related fo their
ownership iferests in the station. With the decision in early 2013 to retire Crystal River Unlt 3, as discussed betow, If Is anticipated that a delayed
dismantisment approach to decommissicning, referred to as SAFSTOR, will be submitted to the NRC for approval. This decommissioning approach s
currantly utilized at a numbear of retired domestic nuclear power plants and is one of three generally accepted approaches to decommissioning required by
the NRC. Once an updated site specific decommissioning study is completed It will be filed with the FPSC. As part of the evaluation of repairing Crystal
River Unit 3, initlai estimates of the cost to decommission the plant under the SAFSTOR option were developed, including components nat subject te

radioactive contaminalion, of $985 million in 2011 dollars. The balance of the external NDTF was $629 million &5 of Dacember 31, 2012 and $559 million
as of December 31, 2011,

The NCUC, FPSEC and fne PSCSC hav e allowed LUISFE&G's regulated ubiities to recovar estimatad decommissioning costs through ratail rates over
the expected remaining service pericds of their nuclear stations. USFE&G believes that the decommissioning costs being recovered through rates, when
coupled with the existing fund balance and expected jund sarnings, wili be sufficient 1o provide for the cost of future decoemmissioning. See Nofe 1o the
Consolidated Financial Statements, “Asset Retirement Obligations,” for more information.

The Nuclear Waste Palicy Act of 1582 (as amentled) provides the framework for development by the fedsral government of interim storage and
permaneant disposal facilities for high-level radioactive wasia materiais. The Nuclear Waste Policy Act of 1982 promotes increased usage of interim
storage of spent nuclear fusl at existing nuclear plants. USFE&G will continue to maximize the use of spent fusl storage capabiiity within its own facilties

for as long as feasible.

Under federal law, the U.S. Department of Energy (DOE) is responsible for the seteclion and construction of a facility for the permanent dispasat of
spant nuciear fuel and high-level radioactive waste. Progress Enetgy Carolinas and Progress Enargy Florlda have contracts with the DOE for the fulure
storage and disposal of our spent nuclear fuel. Delays have accurred in the DOE's proposed permanent repository 1o be lecated at Yucea Mountain,
Nevada. Sea Note 5 1o the Consolidated Financial Statements, “Commitments and Contingencies,” for information about complaints filed by Propress
Energy Carolinas and Progress Energy Flotida in {he United States Courl of Federal Glaims against the DOE for #s failure to fulfiff its contractual abligation
to recelve spent fuel from nuclear plants. Fallure 10 open Yucca Meountain or another facility would leave the DOE open to further ciaims by utilities.

Until the DOE beqins to azeept the spent nuelear fusl, Progress Enargy Carolinas and Progress Energy Florida will continue 1o safely manage their
spent nuciear fuel. With cerain modifications and addiiional approvals by the NRC, including the instattation and/or expansion of on-site dry cask storage
facilities at Robinson Nuclear Station (Robinson), Brunswick Nuclear Siation (Brunswick) and Crystal River Unlt 3, the Progress Energy Caralinas and
Progress Energy Florida’s spent nuclear fuel sterage facllities will be sufficient to provide storage space for spent fus| generaled by {heir respective
sysiems through the expiraticn of the operating licenses, including any license renewal s, for their nuclear generating units. Harris has sufficient storage
capacity in its spent fuel pools through the expiration of its renewed cperating licensa,

Regulation

State

The NCUC, the PSCSEC, the FPSC, the PUCD, the JURC and the KPSC ( coliectively, the stale ulifity commissions) approve rates for retait elecdiric
service within thair respective states. In addition, the PUCO and the KPSC aparave rales for retail gas distribution service within thelr respective slates.
The stale utifity commissions, except for the PUCO, also have autharity over the construction and operation of USFE&G's generating faciliies Certificates
of Public Convenience and Necessity (CPCN) issued by the state utility commissions, as applicable, authorize USFE&G 10 construct and operate its
electric facilfies, and to sefl electricity to retait and wholesale customers. Prior approval from the relavant state ulility commission is required for USFE&G's
regulated operating companies to issue securities. The underlying concept of ulilty raternaking is to sef rates at a level that allows the utility {o collect
revenues equal to its cost of providing service plus eam a raasonable rate of return on its invested capital, including equity.

Each of the state utility commissions aliows recovery of certain costs through various cost-recovery clauses, to the extent the respective commission
delermines in periodic hearings that such costs, including any past over or under-recoverad costs, are prudenl. The clauses are in addition to approved
base rates. USFE& (5's regulated utilities ganerally 4o nol earn a return on the recovery of eligible operating ex penses under such ciarses; hawever, in
certain jurisdictions, they may earn a retum on under-racovered costs, Additionally, the commissions may authorize a return for specified investmenis for
energy efficiency and con servation, capacily costs, shvironmental eompiiance and utility plant.

Fuel, fuel-rejated costs and certain purchasad power casts are eligible for recovery by USFE&G's regulated utilities. USFE&G uses coal, oil,
hydroeleciric, natural gas and nuclear power to genarate electricity, thereby maintaining a diverse fuel mix that helps miligate the impact of cost increases
in any one fuel, Due to the associated regulatory ireatment and the m ethod allowed for recovery, changes in fuel costs from year te year have no material
impact on pperating results of USFE&G, unless a commission finds & portion of such costs to have been imprudent. However, delays between the
expendiure for fuel casts and recovery from ratepayers can adversely impact the timing of cash flow of USFE&G. Progress Energy Florida is obligated to
naotify the FPSC and permitied o file for & midcourse change to the fuel factor between annual fuel hearings in the event #ts estimated over- or under-
recovery of fuel costs meets or exceeds a threshold of ten percent of estimated {otal retail iuel revenues and, accordingly, has the ability to mitigate the
cash flow impacts due to the timing of recovery of fuel and purchased power costs.

The following is a summary of pending retail base rale case proceedings for aach of USFEAG 's regulated ulilities.
14
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Duke Energy Caroltnas 2013 North Garclina Rate Case. On February 4, 2013, Duke Enerpy Carolinas filed an application with the NCUC for an
increase in base rates of approximately $446 miliion, or an average 9.7% increase in revenues. The request for increase is based upon an 11,25% refurn

on equity and a capital struciure of 53% equity and 47% long-term debt. The rate increase is dasignad primarily 1o recover the cost of plant modernkzation,
environmental compfiance and the capital additions.

Duke Energy Carolinas expects revised rates, if approved, to go into effect late third quarier of 2013.

Progress Energy Carolinas 2012 North Carolina Rate Cage, On October 12, 2012, Progress Energy Carolinas filed an application with the
NCUC for an increase in base rates of approximately $387 million, or an average 12% increase in revenues. The request for increase is based upon an
11.25% return on equity and a capital structure of 55% equity and 45% long-term debt. The rate increase is dasigned primarily to recover the cost of plant
medernization and other capital investments in generation, ransmission and distribution systems, as wel! as increased expenditures for nuciear plants and
personnel, vegetaticn management and other operating costs. The rale case includes & corresponding decraase in Progress Energy Carolinas' energy
efficiency and demand side management rider, resulting in & net requested increase of $359 miflion, or 11% increase in retail revenues.

Cn February 25, 2013, the North Caroling Public Staff filed with the NCUC a Notice of Settlement in Principle (Setllement Notice). Pursuant o the
Setllement Motice betwean Progress Energy Carolinas and the Public Staff, the pariies have agreed to a two year slap-in 1o a total agreed upon net rate
Increase, with the first year providing for & §151 million, or 4.7% average increase In rates, and the second year providing for rates to be increased by an
additional $31 million, or 1.0% average Increase In rates, This second year increase is a resull of Progress Energy Carolinas agreeing to delay collection
of financing costs an the construction work in progress for the Sution com bined cycle natural gas plan: for one year. The Settlement Notice is based upon
& retum on sguity of 10.2% and a 53% equity component of the capita! structure.

Once flled, the actual settiemeant agreement will be subject to approval by the NCUC. Frogress Energy Carolinas ex ;;eds revised rates, if approved,
to go into effect June 1, 2013.

Duke Energy Ohio 2012 Electric Rate Case, On july 8, 2012, Duke Energy Ohle filed an application with the PUCQO for an Increase in electric
distribution rales of approximataty $87 mifllon. On average, total eleciric rates would increaze approximately 5.4% under the filing. The rate increase is
dasigned to recover the cost of invesiments in projects 1o Improve Feliability for customers and upg rades to the distribution system. Pursuantto e
stipulation in ancther case, Duke Enargy Obio will continue recovering Its costs associated with grid modemization in a separate rider.

Duke Energy Ohio expects revised rates, if approved, to go into effect in the first half of 2013,

Duke Energy Ohlo 2012 Natural Gas Rate Case, On July 8, 2012, Duke Energy Ohio filed an appiication with ihe PUCO for an increase in natural
gas distribution rates of approximalely 545 million. On average, total natural gas rates would increase approximataly 6.6% under the fillng. The rate
increase is designed to recover the cost of upgrades io the distribution system, as well as environmental cleanup of manufactured gas plant sites. In
addition 1o the recovery of costs associated with the manufactured gas plants, the rate request includes a propos al for an accelerated service line

replacament pregram and a new rider io resover the associated incremantal cost. The filing also requests that the PUCO renew the rider racovary of Duke
Energy Ohia's accelerated main replacement program and grid medernization program.

On January 4, 2013, the PUCO Stafi Mied a stalf report recommending that Duks Energy Ohio only be allowed to racover costs Felated to

manufactured gas plant (MGP) sites which are cumrently used and useful in the provision of natural gas distribution service. Duke Energy Ohio filed its
objection to the stalf report on February 4, 2013,

Duke Energy Ohio expects revised rates, if approved, to go into effect in the first half of 2013,
The following is a summary of recently resolved or settied ratail base rate case proceedings for each of USFE&G's regulated utilities.

Progress Energy Florlda 2012 FPSC Settlement. On February 22, 2012, the FPSC approvad a comprehensive setlement agreament among
Progress Energy Fiorida, the Fiorida Office of Public Counsel and other consumer advocates. The 2012 FPSCT Settiement Agreament will continue
through the 1ast tilling cycle of December 2016, The agreement addresses thrae principal matters: (i) Progress Energy Florida's proposed Levy Nuclear
Projest cost recovery, i) the Crystal River Unit 3 delamination pruden ce review then pending before the FPSC, and (iif) certain customer rate matters,

See Note 4 to the Consolidated Financial Statements, "Regulatory Matters ~ Rate Retated Information,” for additional provisions of the 2012 settiement
agreement,

Duke Energy Carolinas 2011 North Carolina Rate Gase. On January 27, 2012, the NCUC approved a seftloment agreement between DBuke
Energy Caroiinas and the North Carolina Utlities Public Staff (Public Staff). The tearms of the agreement include an average 7.2% increase in retail

revenyes, of approxmately $309 milfien annually beginning in February 2042, The agreement includes a 16.5% raturn on equity and a cagpital structure of
53% equity end £7% long-term debt.

On March 28, 2012, the North Carolina Attorney Genera! filed a notice of appeal with the NCUC challenging the rate of return approved in the
agreemenl, On April 17, 2012, the NCUC denied Duke Energy Carolinas’ request to dismiss the notice of appeal. Briefs were filed on August 22, 2012 by
the Natlh Carolina Attorney General and the American Association of Retired Fersons (AARP} with the North Carolina Suprem e Court, which is hearing
the appaal. Duke Enargy Caralinas filed a motion to dismiss the appeal on August 31, 2012 and the North Caralina Attorney General filed a response ta
that motion on September 13, 2012, Briefs by the appeliees, Duke Energy Carolinas and the Public Staff, were filed on Sepiember 21, 2012, The North

Carolina Supreme Court denied Duke Energy Carolinas’ motion to dismiss on proced ural grounas and set the matter for oral arguments on November 13,
2012. Duke Energy Carolinas is awaiting an order.

Duke Enargy Carolinas 2011 South Carol ina Rate Case. On January 25, 2012, the PSCSC approved a selilement agresment between Duke
Energy Caralinas and the ORS, Wal-Mart Stores East, LP, and Sam's East, Inc. The Commission of Public Works for the city of Sparianburg, South
Carolina and the Spartanburg San Kary Sewer Dislricl were nol parties to the agresment; however, they did not object 1o the agreemsnt. The terms of the
agreement include an average 5.98% increase in retail and commercial revenues, or approximately $83 million annually beginning February 6, 2012. The
agreement includes a 10.5% retumn on equity, a capital structure of 53% equity ang 47% long-term debt.

Duke Energy Qhio Standard Service Dtfer (350}, The PUCO approved Duke Enecgy Ohic's curranl Eleclric Security Pian {ESP) an November
22, 2011 The ESP efiectively separaies the generation of eleciricity from Duke Energy Chio's retail load obligation and requires Duke Energy Ohio to
transfer s generation assets to a nonregu tated affiliate on or before December 31, 2014, The ESP includes competitive auctions for sfectricity supply
whereby the energy price is recovered frem retail customers. As a result, Duke Energy Ohio now earns retail margin on the transmission and distribulion
of eleciricity only and not on the cost of the underiying energy. New rates for Duke Energy Ohio went into effect tor S50 customers on tanuary 1, 2012,
The ESP also includas a provisien for a non-bypassable stabilty charpe of $110 million par year to be collected from January 1, 2012 through December
3. 2044
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Hydroelectric Genarating Facilities. All but one of USFE&G's hydroelectric genarating facilities are licensed by the FERC under Part i of the
Federal Power Act. The FERC has jurisdiction to issue new hydroelsctric aperating licenses when the exisling license expires. The 13 hydrog|ectric
stations of the Catawba-Watsree Project are in the late stages of the FERC relicensing process, These stations continue to operate under annual
extensions of the curent FERC license, which expired in 2008, until the FERC issues a new ficense, which is currenily projected to be issued by mid-
2013. Relicensing is now under way for two hydroelectric stations comprising the Keow ee-Taxaway Project. The current Keowea-Toxaway Project license
daes not expire until 2016 and the project will continue to operate under the current license untit the new license is issuad. The Bad Creek Project license
will expire in 2028, the (3aston Shoals Project and Ninety Nine Islands Project licensas will expire in 2038 and the Queens Creek Projact which will expire
in 2023 All other hydroeleciric stations are operating undsr current aperating licenses, including ten hydrostectric stations in the East Fork, West Fork,
Nantahala, Bryson, Mission, Franklin projects, and the Markland Projact {in Indiana) for which new licenses were issued in 2010 through 2012. Duke
Energy requested and the FERC ap proved a license surrender for the Dillsboro project. Duke Energy Carolinas has removed the Dilisbors Project dsm
and powerhouse as part of multi-project and mulii-stakeholder agreements and Duke Energy Caralinas is continuing with siream restoration and post-
removal maenitoring as reguesiad by FERC's license surrender order,

Progress Energy Carolinas has threa hydroelactrie generating plants licensed by the FERC: Walters, Tillery and Blewett. Progress Energy Carolinas
also owns ihe Marshall Plant, which has a license exemption. The total summer generating capacity for all four units is 225 MW. Progress Energy

Carolinas submitted an application to relicense its Tillery and Btewett plants for 50 years and anticipates & decision by the FERC in 2013. The Walters
Plant license will expire in 2034.

Other Matters. USFE&G is subject fo the jurisdiction of the 1.5, Enviranmenta! Protection Agency (EPA) anc state and | ocal environmenta!
agencies, For a discussion of environmental regulation, see “Environmental Matters® in this section,

See "Other Issues” section of Managemant's Discussion and Analysis of Financial Condition and Results of Gperations for a discussion about

potential Global Climate Change legisiation and cther EPA regulations under development and the potential impacts such legisiation and regulation could
have on Duke Energy's operations.

COMMERCIAL POWER

Commercial Power owns, operates and manages powsr planis and engages in the wholesale marketing and procurement of electric power, fuel and
emission allowances related to these planis as well as other contractual positions. Gemmercial Power's generation operations, exciuding renawatle
energy generation assets, consisl primarily of coal-fired and gas-fired nonreguiaied generalion assels which are dispaiched inlo wholesale markels. These
assels are comprised of 5,825 net MW of power generation primarily loceted in the Midwestern 1.5, Tha asset portiolie has a diversified fuel mix with
baseload and mid-merit coal-fired units as well as combined cycle and peaking natural gas-fired unlts. The coal-firsd generation assets were dedicated
under the Duke Energy Ohio Eleclric Security Plan (ESP) through December 31, 2011. As discussed in the USFE&G section above, the new EBP
effeclively separates the generalion of aleclricily from Duke Energy Onio's retsil load obhgation as of January 1, 2012, As a resull, As a result, the energy
irom Duke Enargy Ohio’s coal-firad genaration assets no tonger serve retait load customers or receive negotiated pricing under the ESP. Eflective January
1, 2012, Duke Energy Ohio completed its Regional Transmission Organization (RTO) realignment to PJM and operales as a Fixed Resource Reguirement
{FRR) entity through May 31, 2015. As an FRR enlity. Duke Energy Ohio is oligated Lo self supply capacity for the Duke Energy Chic load zong, The
generation assels began sefting all of their elactricity into wholesale markets in January 2012 and currently receive wholesale enargy margins and capacity
revenues fram PJIM at markel rates, Commercial Power has econemically hedged is forecasied coalfired generation and a significant porticn of ils
forecasied gas-fired generation for 2013, Capacity revenues are 100% contracied yn PJM throuph May 2016,

For information on Commercial Power's generation facilities, see "Commercial Power” in item 2, “Properiias”

Commercial Power also has a retait sales subsidiary, Duke Energy Retail Sales, LLC {Duke Energy Retail), which is certified by the PUCO as a
Compefilive Retail Eleciric Suppiier (CRES) provider in Ohio. Duke Enaergy Retail serves retail electric and gas customers in southwest, west central and
narthern Ohic with energy and other enerpy services at competitive rates,

Through Duke Energy Generation Services, Inc, (DEGS), Commercial Power engages in the development, construction and operation of renewable
energy projects. In addition, DTG5 develops commercial transmission projects. Currently, DEGS has approximately 1,269 nel MW of renewable
generating capacity in operation as of December 31, 2012.

Rates and Regutation

Duke Energy Ohio Capacity Rider Ftling. On August 29, 2012, Duke Energy Ohlo filed an application with the PUCO for the establishment of a
charge, pursuant to Ohio's state com pensation mechanism, for capacity provided consistent with lis obligations as an FRR entity. The application included
a request for defarral authority and for a new tariff to implement the charge. The deferral being sought is the difference between its costs and market-
based prices for capaciy. The requesied 1ariff would impiement a charge to be collected via a rider through which such deferr ed balances will
subsaquently be recovered. 24 partiss moved fo intervene. Hearings have been set for April 2, 2013. Duke Enargy Ohit expects an order in 2013,

Other Matters. As discussad in the USFES G section above, the PUGD approv ed Duke Energy Ohio's new ESP in November 2011 In November

2011, as a result of changes resulling from the PUCQO'S approval of the new ESP. Commercial Power ceased applying regulalory accounting lreatment o
its Ohic operations. Currently, no portion of Commerciat Power applies regulatory accounting,

Commercial Power's Ohia relail isad operalions’ rates were subject 1o appravat by the PUCSO Ihr ough December 2011, and thus these operations,
through December 31, 2011, are referred to herein as Commercial Power s reguiated operations

For more information on rate matters, see Nole 4 to the Consolidatad Financial Statements, "Regulatory Matters — Rats Related information.”
Commercial Power is subject 1o regulation at the federal level, primarity from the FERC Reagutalions of the FERG govam access Lo regulaied

glectric customer and other data by nonraguiated entities, and services provided between regulaiad and non-regulated energy affiiales These regulations
affect the activities of Commercial Power.

Commercial Power is subjact to the jurisdiction of the EPA and stafe and | ocal snvironmental agencles, (For a discussion of environmentai
regulation, ses "Environmantal Matters" in this section.)

See "Other Issues” section of Management's Discussion and Analysis of Financial Condition and Resuits of Operations for & discussion aboul
potentiat Global Climate Change fegistation and the patential impacis such legisiaticn cou'd have on Duke Energy's operations.

Market Envircnment and Com petition
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Progress Energy Carolinas’ service area covers appreximataly 34,000 square miies, including a substantial portion of the coastal plain of North
Carolina extending from the Piedmont to the Atlantic coast between the Famlico River and the South Caral ina torder, the lower Piedmont section of North
Caraolina, an area in western North Carolina in and around the ¢ty of Ashevile and an area in the northeastern portion of South Carolina. At December 31,
2012, Progress Energy Garolinas was providing elactric services to approximately 1.5 million residential, commerctal and industrial customers.

The remainder of Progress Energy Carolinas’ operations is presentad as Other, Although If is not considered a business segment, Other primarify
includes certain governance costs aliocated by its ultimate parent, Duke Energy.

PROGRESS ENERGY FLORIDA

Progress Energy Florida Is a regulated public ulility founded in Fiorida in 1899 and is primarlly engaged in the generation, transmission, distribution
ahd saie of eletticity in porions of Florida. For information abow Pragress Energy Florida's generating plants, see ltam 2, “Proparties.” Progress Ensrgy
Florida is subject to the reguistory provisions of the FPSC, the NRC and FERC, Pr ogress Energy Florida operates on e reportable business segment,
Franchised Electric, which generates, fransmits, distributes and sells electricity. Substantially alt of Franchised Electric operations are regulated and

qualify for regulatory accounting treatment. For additional jnformation Tegarding this business segment, insiuding financial information, see Note 3 to the
Consolidated Financial Statements, “Business Segments,”

Progress Energy Florida's service area covers approximalely 20,000 square miles in west-central Fiorida, and includes the densely populated areas
around Orlando, as well as the cities of St. Petersburg and Clearwater. Progress Energy Fioriga is Interconnectad with 22 municipal and 8 rurat elechic

cooperative systems. Al December 31, 2012, Progress Energy Florida was providing sleciric services to appraximatety 1.7 millicn residential, commercial
and Industrial customars.

The remainder of Progress Energy Florida's operations is presented as Other. Although it is not considared a business segrnent, Other primarily
mneludes certain governancs costs aliocated by its uitimate parent, Duke Energy.

DUKE ENERGY OHIO

Duke Energy Ohio is a wholly owned subsidiary of Cinergy, which is a wholly owned subsidiary of Duke Energy. Duke Energy Ohio is a combination
eleciric and gas public utflity that provides servics in southwestem Ohio and northern Kentucky through its wholly owned subsidiary Duke Energy
Kentucky, as well as electric generation in paris of Ohio, Mincis, and Pennsyivania. Duke Energy Ohio's principat lines of business inciude generation,
transmission and distribution of electricity, the sale of andfor transportation of natural gas, and energy marketing. Duke Energy Kentucky's principal lines
of business include generalion, transmission and distribuiion of electricity, as well as the sale of and/or fransportation of ratural gas, References herein to

Duke Enargy Ohic include Duke Energy Ohio and its subsidiaries. Duke Energy Chio is subject to the regulatory provisions of the PUCQ, the KPSC and
FERC.

Duke Energy Ohio Business Beg ments. Al December 31. 2012, Duke Energy Ohio operaled two business segments, both of which are
considered reportall & segments under the applicabla aceounting rules, Franchised Electric and Gas and Coemmercial Power. For additional information on
each of these business sagments, including financial information, see Note 3 to the Consolidated Financial Statements, “Business Segmonts.”

The foliowinyg is a brisf description of the nature of operations of each of Duke Epergy Ohio's reporiable business segements, as well as Other.
Franchised Electric and Gas

Franchised Eteclric and Gas consists of Duke Energy Ohio's regulated eleckic and gas kansmission and distrioution systems focated in Qhio and
Kentucky, including Hs regutated electric generation in Kentucky. Franchised Electric and Gas pians, constructs, operates and maiantains Duke Energy
Ohio's transmission and distribution systems, which transmit and distribute eleciric energy to consumers in southwestern Ohio. In addition, Franchised
Eleciric and Gas plans, constructs, operates and maintains Duke Energy Kenlucky's generation assets and transmission and distribution systems, which
generate, ransmit and distribule etectric energy 1o consumers in and narthern Kentucky Franchised Eleciric and Gas also transpons and selis natural gas

in southw estern Chio and northern Kentucky. Substantially ail of Franchised Eteclric and Gas’ operations are regulated and, accordingly. these operalions
qualily for requlatory accounting treatment.

Duke Energy Ohic's Franchised Electric and Gas service area covers 3,000 square miies and supplies electric service to 830,000 residential,
commercial and industrial customers and provides regulated ransmission and distribuiion services for natura) gas 10 500,000 custorners. See liem 2.
“Propertiss” for further discussion of Duks Energy Ohio's Franchised Eleclric and Gas generating facifities.

Commercial Power

Commercial Power owns, operates and manages power plants and ehgages in the wholesale marketing and procurement of electric power, fusl and
emisgion allowances refated to these plants, as well as other conlractual posilions. Commercial Power's generalion operations congists primarily of caal-
fired generation assels jocated iy Ohio and gas fired nonregulaled peneration assets which are dispaiched inlo wholesale markets and receive capacity
revenues at market rates, These assels are comprised of 6,825 net MW of power generation primarily localed in the Midwestern U S. The esset portfolio
has a diversified fuel mix with baseload and mid-merit coai-fired unils as well as combined cycle and peaking natural gas-fired units, The coalired
generation assets were dedicated under the Duke Energy Ohic ESP hrough December 31, 2011, Duke Energy Ohio's Commerclial Power reportable
operating segment does not include the operations of DEGS or Duke Energy Retail, which is included in the Gommercial Power reporiable operating
segment et Duke Energy. Ses Ham 2. "Propertias®, for further discussion of Duke Energy Ohio's Commerclal Power generating facilities,

The PUCO approv ed Duke Energy Chio's new ESP in November 2011, The ESP includes competilive auctions Tor electricity supply for a tesm of
January 1. 2012 throngh Way 31, 2015. The ESP also includes a provision for a non-bypassable stability charge of $110 millien per year Lo be coliected
from 2012-2014 and requires Duke Energy Ohio to transfer its ganeration assets to a nonregulated affiliate on or before December 31, 2014, As a result of

the new ESP, lhe energy from Duke Energy Ohic's coal-fired generaiion assets no longer serve retail load customers or receive negotiated pricing under
the ESP,

Effeclive January 1, 2012, Duke Energy Ohio completed its RTO realignment to PJM, and operaies as an FRR entity through May 31, 2015. As an
FRR enfity, Duke Energy Ohio s required to sell supply capacity for the Duke Energy Ohio losd zone.

See Note 4 1o the Consolidated Financial Statements, “Regutatory Matters,” for furlher discussion related 1o reguiatory filings,
n 2012, 2011, and 2090 Duke Energy Ohic samed approximately 35%, 24%, and 3%, respectively, of its consolidated operafing revenues from

PJM. These revanues refate ta the sale of capacity and electricity from ail of Cuke Energy Ohio's nonregulated generalion assets in 2012 and its gas-fired
nonregulated genecation assets in 2011 and 2010,
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ITEM 2. PROPERTIES
U.S8, FRANCHISED ELECTRIC AND GAS
‘The following table provides information related to USFE&G's electric generation stations as of December 31, 2012. The MW

displaysd in the table below are based on summer capacily.

Total MY Cwined MW Cwmership
Facllity Plant Type Primary Fuel Locetion Capacity Capacity Interast
Duke Energy Carolinas:
Oconee MNuciear Uranium 5C 2,538 2,638 100 %
Catawbal®! Nuclear Uranium sC 2,258 435 19.26
Belews Creek Fossil Steam Coal NC 2,220 2,22¢ 100
McGuire Nuclear Uranium NC 2,200 2,200 00
Marshall Fossil Steam Coal NC 2,078 2,078 100
Clifiside Fossil Steam Coal NC 1,377 1,377 - 100
Bad Creek Hydro Water SC 4,360 1,360 100
Lincoln Combustion Turbine. Gas / Oil NC 1,267 1,267 100
Allen Fossll Steam Coal NC 1,127 1,127 10D
Rockingham Combustion Turbine Gas 7 0l NC B25 B25 100
Jocasses Hydro Water 5C 780 780 100
Buck Combined Cycie Gas NC 620 620 100
Dan River Combined Cycls Gas NC 620 620 100
Mili Creek Combustioh Turbine Gas/ Ol SC 588 598 100
Riverbendll! Fossil Steam Coal NC 454 454 100
Lee Fossi Steam Coal 5C 370 370 160
Cowans Ford Hydro Water NC 325 325 100
Buckl! Fossil Steam Coal NG 258 256 100
Keowee Hydro Water sC 152 152 100
Lee Combustion Turbine Gas / Qil SC 82 -+ 100
Distributed generation Renewsable Solar NC B8 8 100
Qther small hydro {26 plants) Hydro Water NC i/ SC 660 660 100
Total Duke Energy Carolinas 22,173 20,350
Progress Energy Caroiinas: )
Roxboro ) Fossli Steam Coal NC 2,417 2,327 96.28 %
Brunswick® Nuclear Uranium NC 1,870 1,527 81.68
Smith Combined Cycle Gas/ Oil NG 1,084 1,084 100
HF. Lee Combined Cycle Gas NC 920 8920 100
Harris(® Muclear Uranium NG 900 754 83.83
‘Wayne County Combustion Turbine Gas f Oif NG BB3 863 100
Smith Gombustion Turbine Gas / Gil NG 820 820 100
Darfington Combustion Turbine Gas / Oil 5C 790 790 100
Mayolt! Fossil Stesm Coal NC 727 809 2383
Rebinson Muclear Uranium sC 724 724 100
Sutton ! Fossil Steam Coa) NE 575 575 100
Ashaville Fosesil Steam Coal NG are 378 108
Ashevilie Combustion Turbine Gas /! il NC 324 324 100
Weatherspoon Combustion Turbine Gas ! Ol NG 1 131 100
Walters Hydro Water NG 112 112 100
Tillery Hydro Water NC B7 87 100
Sutten Combustion Turbine Gas / Oil NC 61 61 100
Blewett Combusiion Turbine o]1] NC 52 52 100
Cape Fear Combustion Turbine il NC 35 35 100
Blawstt Hydro Water NC 22 22 1Q0
Robinson Combustion Turbine Gas/ Ofl sC 11 11 100
Marshall Hydra Water NG 4 4 100
Teotal Progress Energy Carolinas 42,905 12,208
Progress Enargy Florida: :
Crystat River Fossll Steam Coai FL 2,205 2,295 100 %
Hines Combined Cycle Gas /Ol FL 1912 1,912 100
Barlow Combined Cycle Gas / Oil FL 1,133 1,132 100
Anclote Fossil Steam Gas / Oil FL 1,011 1,011 100
Intercession ity Combustion Turbine Gas / QIl FL 882 982 (e}
Crystal River Unit 3¢9 Nuclear Uranium FL 860 789 91.78
DeBary Combustion Turbine Gas ! Ol FL 638 638 100
Tiger Bay Combined Cycle Gas FL 205 205 100
Bartow Combustion Turbine Gas / Qil FL 177 177 100
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Bayboro Combustion Turbine oil FL 174 174 10C
Suwannee River Combustion Turbine Gas / Oil FL 155 155 100
Tumer Combustion Turbine ol FL 137 137 108
Suwannee River Fossil Steam Gas / Ol FL 129 129 100
Higgins Combustion Turbing Gas ! Dil EL 105 105 100
Avon Park Combustion Turbine Gas / Qil FL A3 48 100
University of Florida Cogeneration Combustion T urbine Gas FL 45 45 100
Rio Pinar Combustion Turbine Qil FL 12 12 106
Total Pregress Energy Florida 10,019 §,948
Duke Energy Dhic
Emst Bend'®) Fossi Steam Coal KY 50D 414 B9 %
Whaodsdala Combustion Turbine Gas / Propane OH 462 462 100
Miami Fort {Unit 6) Fossil Steam Coal OH 163 163 100
Total Duke Energy Ohic 1,225 1,039
Duke Energy Indiana:
Gibson? Fossil Steam Coal N 3132 2,822 90.1%
Cayugald Fossil Steam Coal ! O% N 1,005 1,005 100
wabash River" Fossil Sieam Coal  Oif N 676 576 100
Madison Combustion Turbine Gas OH 576 576 100
vermition® Combustion Turbine Gas IN 558 355 625
Wheatland Combustion Turbine Gas N 450 460 100
Nablesville Combined Cycie Gas IN 285 285 100
Galtagher Fossil Steam Coal IN 280 2BD 100
Henry County Combustion Turbine Gas N 129 120 100
Cayuga Combustion Turbine Gas / Qil IN 29 =t:] 100
Connersvilie Combustion Turbine Qil IN 86 as 100
Miami Wabash Combustion Turbine Qil IN BO 80 100
Markland Hydro Water IN 45 45 100
Total Duke Energy Indlana 7421 6,898
Total USFEAG 53,742 50,443
Totals by plant type:
Nuclear 11,350 B,967
Fossil Steam 21,268 20,564
Combined Cycle 6,779 6,779
Combustion Turbine 10,791 10,578
Hydro 3,547 3,547
Renewable B B
Totai USFE&G 53,743 50,443

{2} This ganeration facility is jointly owned by Duke Energy Carolinas, along with North Carolina Municipai Power Agency Number 1, Nerth Carplina
Eiectric Membership Corporation and Pledmont Municipal Power Agency.

(b) This generation facility Is jointly owned by Progress Energy Carolinas and the North Carolina Eastern Municipal Power Agency,

{c) Progress Energy Florida owns and cperates Intercession City Station Units 1-10 and 12-14. Unit 11 is joinlty owned by Progress Energy Florida
and Georgis Power Company. Georgla Power Gompany has the exclusive right to the sutpul of this unit during the months of June through
September. Progress Energy Florida has the exclusive right to the output of this unit for the remainder of the year.

{d} Due o the extended outage at the Crystal River Unit 3 nuciear ganerating unit that began in September 2009 and the retated delaminations, na
nuctear power was generated In 2012, 2011 or 2010. This genaration facility is owned by Progress Energy Florida and various municipal alectric
comparies. i February 2013, Duke Energy announced the retirernent of Crystal River Unit 3. '

(e) This generation facility is jointly owned by Duke Energy Ohio and a subsidiary of The AES Corporatian.

{f) Duke Energy Indiana owns and operates Gibson Station Units 1-4 and owns 50.05% of Unit 5, Ind Is the operator. Unit 5 is jointly owned by Duke
Energy indiana, Wabash Valley Fower Assoclation, inc. and Indiana Municipal Power Agency.

(9 Incluges Cayupga intarnal Combustion (1C).

(h) Includas Wabash River IC.

() This generation facliity is jointly owned by Duke Energy Indiana and the Wabash Vallsy Power Association.
() Duke Energy has announced plans 1o retire these piants in 2043,

jcal
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‘Trhe following table provides information related o USFE&G's electric transmission and distribution properties as of Dacamber 31, 2012,

Progress Progress Duke Duke
BDukse Enargy Energy Energy Energy Energy Total

Carofinas Carolinas Florida Ohio Indlana USFES&G
Elsctric transmission fines:
Miles of 525 KV 600 300 200 - - 1,100
Miles of 345 KV - - - 1,000 700 1,700
Palies of 230 KV 2,600 3,300 1,700 - 700 8,300
Miles of 100 to 161 KV £,800 2,600 1,000 700 1,400 12,500
Miles of 13 to 89 KV 3,100 - 2,200 800 2,500 8,600
Total conductor miles of electric transmission lines 13,100 6,200 5,100 2,500 5,300 32,200
Elsctrie distribution lines;
Miles of overhead lines 66,700 44,600 52,000 14,000 22 60O 198,800
Miles of underground line 35,000 22,400 18,700 5,600 8,300 50,000
Tota] conductor miles of electric distribution lines 101,700 67,000 70,700 18,600 30,900 289,000
Number of eleciric transmission and distribution
substations 1,500 500 500 300 500 4,300
Wiles of gas matns - - - 7,200 - 7,200
Miles of gas service lines- - - - 6,000 - 5,000

Substantially all of USFE&G's electric plant in service is mortgaped under indentures ralating to Duke Energy Carolinas', Progress
Energy Carolinas’, Progress Energy Florida's, Duke Energy Ohio's and Duke Energy Indiana’s various series of First Mortgage Bonds.
COMMERCIAL POWER
Tne following table provides information related to Commercial Power's electric generation stations as of December 31, 2012. The
MW displayed in the table below are based on summer capacity.”
Totat MW Owned MW Ownership

Facility Plant Type Primary Fusl Location Capacity Capacity Inferest
Duke Energy Chic
StuartaHoNe Fossil Steam Coai OH 2,308 900 39 %
Zimmer! @< Fossil Steam Coal oH 1,300 605 485
Hanging Rock Combined Cycle Gas OH 1,226 1,226 100
Beckjord{ake} Fosslt Steam Coal OH 1,024 765 747
Miami Fart {Units 7 and (@) Fossli Steam Coal OH 1,000 640 64
Conesviliel)E)E) Fossil Sieam Coal OH 780 312 40
Washington Combined Cycle Gas QOH 817 617 100
Fayelie Combined Cycle Gas PA, 614 614 100
KHien{a)()(a) Fossil Steam Coal OH 800 198 33
Lee Caombuslian Turbine Gas L 568 568 100
Beckjord®) Combustion Turbine oil OH 188 188 100
Dick's Craek() Cembustion Turbine Gas oH 136 138 100
Miami Fort(® Combustion Turkine ot oH 58 56 100
Total Duke Energy Ohio 10,417 6,825
Duke Energy Renewables:
Los Vientos Windpower || Renewable Wind T 202 202 100 %
Los Vienias Windpower | Renewable Wind ™ 200 200 100
Top of tha World Renewable Wind W 200 200 100
Notrges Renewable Wind TX 153 153 100
Campbelt Hill Renewable Wind wy 99 23 100
North Allegheny Renewabie Wind PA 70 70 100
Laurs! Hill Wind Enzrgy Renewable Wind PA 69 69 100
Ocotillo Renewable Wind TX 59 59 100
KIt Carson Renewable Wind co 51 51 100
Silver Sage Renswable Wind Wy 42 42 100
Happy Jack Renewable Wind Wy 28 29 100
Shirtay Renewable Wind Wi 29 20 100
Bagdad Renewable Solar AZ 15 15 100
‘Washington White Post Renswable Solar NC 12 12 100
TX Solar Renewabie Solar > 14 14 100
Black Mountain Renewable Solar AZ 9 9 100
Other small solar Renewable Solar Various 25 26 100
Total Duke Energy Renewables 1,269 1,289
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Total Commercial Power 14,638 82,094
Totals by plant typs:

Fossi Steam 7.012 3.420
Combinad Cycle 2,457 2,457
Combustion Turbine 948 948
Renewable 1,269 1,269
Total Commerciat Power 11,686 8,094

{a) These generation facilities are jointly owned by Duke Energy Ohic and subsidiaries of American Electric Powsr Company, Inc. and/or The AES

Corporation,

(P} Statioh is not eperated by Duke Energy Ohio.

(¢} These generation faciliies were dedicated urider the ESP through December 34, 2094.

In addition o the above faciliies, Commercial Power twns an equity interest in the 585 MW capacily Sweetwalar wind projecis

located In Texas, the 228 MW capacity DS Cornerstone wind projects located in Kansas and the 13 MW capacity INDU Solar Holding JV. Commercial
Power's shara in these projests in 440 MW,

h W RN ¥ S LR

L R R S I



Document Contents Page 36 of 478

PART |

INTERNATIONAL ENERGY

The following table provides additional informaticn related to Internaliona? Energy's eleciric generation stations as of December 21,
2012, The MW displayed in the table below are based on summer capacity.

Total MW Ownad MW Ownership
Facility ] Primary Fusel Location Capacity Capacity Interest
Paranapanema!® Water Brazll 2,258 2,073 92 %
Egenor Water / Diese! Pearu 622 622 100
Cefros Colorados Water / Gas Argentina 576 524 91
DE! Chile Water / Diesel / Gas Chile 380 380 100
DEI El Salvadar Ol ! Diessl El Salvador 328 296 80
DEl Guatemala Cil ! Diasel f Coal Guatemala 356 356 100
Electroquil Dinsel Ecuadoy 182 183 85
Aguaytia Gas Peru 170 170 100
Total internationat Energy 4,882 4,584

(&) Indudes Canoas | and 11, which Is jointly owned by Duke Energy and Companhia Brasileira de Aluminio, as well as Duke Energy's who'ly owned
Palmeiras small hydro plant.

International Energy also owns a 25% equity interest in NMC. In 2012, NMC produced approximately 900,000 meiric tons of methanc|
and in excess of 1 million metric tons of MTBE. Approwimatsly 40% of methanol is normally used in the MTEE production.

OTHER

Duke Energy owns approximately 5.2 million sequare feet and leases 2.9 million square feet of corporate, regional and district office
space spread throughoul its service territories and in Houston, Texas.
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DUKE ENERGY OHIO

INTRODUCTION

Managementi's Discussion and Analysis should be read in conjunction with the accompanying Consolidated Financial Statements and Notes for the
years ended December 31, 2012, 2011, and 2010.

BASIS OF PRESENTATION

The results of operations and variance discussion for Duke Energy Obio is presented in a reduced disclosure format In accordance with General
Instruction {I}{2){a} of Form 10-K.

RESULTS OF OPERATIONS
Years Ended Decem ber 31,

(in millions) 2012 2011 Variance
Operating revenues $ 3,452 % 38 % {29)
QOperating sxpenses 2,810 281 {
Gains on sales of pther assets and ather, net 7 5 2
Operating income 349 375 {2B)
QOther income and expense, net 13 19 {6)
Interest expense BY 104 (15)
Income before income taxes T3 290 (17
Income tax expense 93 98 2
et income $ 175 & g4 § (18}

The following table shows the percent changes in Franchised Eleciric and Gas's GWh sales and average num ber of customers for Duke Energy
Ohio. Except

as olherwise noted, the below percentages represent bilied sales only for the periods presented and are nol weather normalized.

Increase {decreas e) over prior year 2012 2011

Residentlat sales® (3.3) % (3.2) %
General service sales'? (2.6} % 1.2 %
Indugirial salesfa} 0.6 % 29 %
Wholasale power sales {35.9) % 159 %
Total sales™ (2.3} % (2.3) %
Average number of customers 0.5 % 0.2 %

(a) Major compenents of retail sales.

(b) Corisists of &)l components of sales, including all billed and unbilled retail sales, and wholesale sales to incorporated municipalifies and to public
and private utilities and power macketers.

The decrease in Duke Energy ‘Ohio's nat income for the year ended December 31, 2012 compared to Decamber 31, 201 1 was primarily due 1 the
following factors:

Operating revenues, The variance was primarlly driven by:

A §285 million decrease in electric revenues from the coal-fired generation assets driven primarily by the expiration of the 2009-2011 ESP, net
of stabllity charge revenues, partially offset by the coalfired generation assets participating in the PJM whalesale energy market in 2012,

A $39 million decreas e in 2lectric revenues from the gas-fired generation assets driven primariy by lower power prices, parially oftset by
increased volumes, and

An $18 million decraase in PJM capacity revenues related to lower average cleared capaciy auction pricing in 2012 compared to 2011 for the
gas-firad generation assets, net of an increase associated with the move of the coal-fired assets from MISO to PJM in 2012.

Partially ofisetting these decreases were:

s+ A %279 million increase in regulated tuel and purchased power revenuss driven primarfly by higher purchased power revenues collected under
ihe new Ohio ESP which became effective danuary 1, 2012, partially offset by reduced gas sales volumes and lower natural gas costs, and

A §32 million increase in retail Ohio eleciric energy efficiency rider revenue resulting primarily from the approval of the final save-a-watt order
for the years 2008-2012.

Operating expenses, The variance was primarily driven by

A 5104 mlillion dacrease in operating and maintenance expanses resutting primarily from pricr year recognition of MISO exit fees, highar prior
yaar stalion owtages, and regulalory asset amorlization expenses,

An $88 million decrease primarily from the 2011 impairmant of mxcess emission allowances as a result of the EPA's issuance of the Cross-
State Air Poflution Rule (CSAPR), and
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An 585 million decrease in fuel expense from the gas-fired generation assets driven by lower natural gas costs, partially offset by higher
volumes.,

Partially offselting these decreases was;

s A $274 million increase in regulated fual expense driven primarily by higher purcha sed power expense as a result of the new ESP, partially
offset by reduced gas sales volumes and lower natural gas costs.

interest expense. The variance was primanily dus to lower average deb! balances in 2012 compared to 2011 and post it-Service carrying charges
related to now projects.

Income tax expense. The variance fn tax expense is primarily due to an incraase in the effective tax rate. The effactive lax rate for the years ended
December 31, 2012 and 2011 was 36.0% and 33,1%, respectively. The increase in the effective tax rate is primarily due to a $10 million reduction of
deferred tax Eabilties as a reselt of an eleciion related Lo the lransfer of certain gas-fired generation assets {o its whally owned subsidtary Duke Energy
Commercial Assel Managament, LLC (DECAN } in the second quarier of 2011

Matters Impacting Future Duke Energy Ohio Results

Duke Energy Ohia filed eleciric and gas distrioution rate eases in July 2012. These planned rale cases are need ed to recover capital investments,

costs associated with MGP sites and operating costs. Duke Energy Ohio's eamings could be adversely impacted if these rate cases ars denied or delayed
by the state regulatory commission,

The current ow enargy price projections, as well as racenily issued and proposec environmental regulations pertaining 1o coal and coal-fired
generating facilities, could impact future cash flows snd market valuations of Duke Enargy Ohlo's coal-fired generation assets which could lead to
impairment charges.
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CRITICAL ACCOUNTING POLICIES AND ESTIMATES

The application of accounting policies and estimates is an important process that continues to develop as Duke Energy's operations change and

accounting guidance evolves. Duke Energy has identified a number of critical accounting policies and estimates that require the use of significant
estimaies and judgmenis.

Management bases Its estimates and judgments on historical experience and on other v arious assumptions that it believes are reasonable at the
fime of application. The estimates and judgments may change as time passes and more information about Duke Energy’'s environment becomes available.
If estimates and judgments are differant than the actual amounts recorded, adjustments are made in subsequent perieds to take into consideration the
new information. Duke Energy discusses its critical accounting policies and estimates and other significant accounting policies with senior members of
management and the audit commitiee, as appropriate. Duke Energy's critical accounting policies and estimates are discussed betow.

Regutatory Accsunting

Duke Energy's reguiated operations (the subslantial majority of U. 5. Franchiseg Electric and Gag's operations) meet the criteria for application of
regulatory accounting treatment. As a resutt, Duke Energy recards assets and labilities that result from fhe regulated ratemaking process that would not
be recorded under GAAP In the U. 8, for nonregulated entities. Regul atory assets generally represent incurred <osts that have been deferred because
such costs are probable of future recovery in customer rates. Regulalory liabilities generally represent obligations fo make refunds to customers for
previous collections for costs that have yet to be incurred. Management continually assesses whether the reguiatory assets are probable of future
recovery by considering faciors such as ap plicable regulatory environment changes, historical regulatory treatment for similar costs in Duke Energy’s
junisdictions, litigalion of rate orders, recent raie orders to other regulated entities, and the status of any pending or potential deregulation legistation.
Based on this continual assessment, management believes the existing regulatory assets are probable of recovery. This azsessmant reflects the current
pulitical and regulatory climate at the state and federa) levels, and 15 subject to change in the future. If fulure recovery of costs c#ases 1o be probable, the
assat write-offs would be requirat to be recegnized in operating income. Additionally, the regulatory agsncies can provide flexibility in the manner and
fiming of ihe depreciation of properly, plant and eguipment, recognition of nuclear decommissioning costs and amoriization of regulatory assets or may
disallow racovery of all or a portion of certain assets. Total regulatory assets for Duke Energy were $11,741 million and $4,046 million as of December 31,
2012 and 201 1, respectively. Total regulatory liabilities were §5,740 million and §3,006 millicn as of December 31, 2012 and 2011, respectively. The

increases in regulatory assets and liabiliies are driven primarily by the Progress Enargy merper. For further information, see Note 4 to the Consalidated
Financial Stalemsnis, *Regulatery Matters.”

In order te apply regulatary accounting freatment and record regu! tory assets and liabilities, certain eriteria must be met. In determining whether
the criteria are met for its operations, management makes significant judgments, including determining whether revenue rales for services provided to
customers are subject tc approval by an independent, third-party reguiator, whether the regulated rates are designed to recover speclfic costs of providing
the regulated service, and a determ ination of whether, in view of the demand for the regulated services and the lavel of competition, it is reasonsble to
assuma that rates set al lavels that will recovar the operations’ costs can be charged to and collected from customers. This final criterion requires
considerafion of anticipated changes In levels of demand or competition, direct and indirect, during the recovery period for any capitalized costs.

The regulatory accounting rules require recognition of a loss If it becomes probable that part of the cost of a plant under construction or a racently
completad plant will be disallowed for ratemaking purpose s and a reasonable estimate of the amount of the disallowance can be made. Such
assessments can require significant judgment by management regarding matters such as the ultimate cost of a plant under construction, regulatory
recovery implications, ete, As discussed in Note 4, “Regulatory Matters,” during 2012, 2011 and 2010 Duke Energy indiana recorded charges of $631
million, $222 million and $44 million, respectively, related 4o the IGCC plant currenty under construction in Edwardsport, Indiana. Managamen! will
continue to assess matters as the construction of the plant and the related regulalory proceedings continue, and further charges could be required in 2013
o beyond, Also as discussed in Note 2 to the Consofidated Financial Staternents, "Acquisitions and Sales of Other Assets”, Duke Energy Carolinas and

Progress Energy Carolinas recorded disallowance charges in 2012 in order to gain FERG approv al of tha merper batween Duke Energy and Progress
Energy.

Az discussed further in Note 1. “Summary of Significant Accounling Policies”, and Note 4, “Regulatory Matters,” Duke Ensrgy OUhio discontinused the
application of reguiatery accounting treatment o porticns of its generation operations in November 2011 in conjunction with the approval of its new Eleclric
Securily Plan by the Public Utilities Commission of Ohio, The effecl of ihis change was immaterial {o the financial stalements,

Goodwill Impairment Assessments

Duke Energy's goodwill balances are included in the following table.

December 31,
{in millions) 2012 2011
1.5, Franchised Eleciric and Gas I 15,950 $ 3,483
Commercial Power 62 €9
Intemational Energy 353 287
Total Duke Energy goodwill $ 16,365 3,849

The Duke Energy allocales goodwli to & reporting unit, which Duks Energy defines as an operating segment or one level below an operating
segment. During 2012, Duke Energy recorded $12,457 million of goodwill associated with the merper with Progress Energy. This goodwill represenis the
excess of the purchase price over the estimated fair vaiues of the assets acquired and liabilities assumed on the acquisition date, and was prefiminarily
allocated entirely 1o the USFE&G seq ment. The goodwill recognized is subject to change as additional information is obtained about the facts and

circumstances that existed as of the acquisition date. See Note 2, "Acquisitions and Sales of Other Assets,” for additional information on the merger with
Pragress Energy,

The remainder of USFE&G's gondwil relates te the acquisition of Cinergy in April 2006. Commercial Power's goodwill resulted frorn the 2008
acquisition of Calamount Energy Corporation, 2 leading wind power company located in Rutiand, Vermont, and has been allocated to the Renewabies
reporting unit. intemational Energy's goodwill resuited from various acquisitions, including $52 millien from the 2012 acquisition of Iberoamericana de
Eneargia loener S.A. in Chile. See Nole 2, "Acquisilions and Sales of Other Assets,” for additional information.
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Validalion of @ contract's fair vaiue is performed by an internal group separste from the Duke Energy Regisirants' deal origination areas. While the
Duke Energy Registrants use common industry practices to develop their valuation techniques, changes in their pricing methodologies or the undertying
assumptions could result in significantly different fair values and incame recognition.

Hedging Strategies. The Duke Energy Registrants closely monitor the risks associated with commodity price changes on their future operations
and, where appropriate, use various commodity instruments such as electricity, coal and natural gas forward contracts to mitigate the effect of such
fiucluations on operations, in addition to optimizing the value of the hen-regulated generation portfolio. Duke Energy's primary use of enargy commodity
derivatives is to hadge the gereration portfofio against exposure to the prices of power and fuel.

The majosity of instrurnents used to manage the Duke Energy Regisirants’ comrnodity price exposure ars either not designated as a hedge or do not
qualify for hedge accounting. These instrumants are referred to as undesignated contracts. Mark-to-market changes for undesignated contracts entered
into by regulated businasses are refiscted s regulatory assets or liabilities on the Consofidaied Batance Sheets. Undes ignated confracts enfered into by
unregutated businesses are marked-{o-market each period, with changes in the fair vaius of the derivative instruments reflected in eamnings.

Certain derivatives used io manage the Duke Energy Registrants’ commodity price exposure are accounted for as either cash flow hedges or fair
value hedges. To the extent that instrumants accounted for as hedges are sffective in offsetting the transaction being hedged, there is no impact to the
Consolideted Siatemenis of Operations until after delivery or settlement voours. Accordingly, assumplions and valuation techniques for these coniracts
have no Impact on reported eamnings pricr to settlament to the extent thay ars effective. Sevaral factors infiuence the eftectivensss of a hedge contract,

including the use of contracts with diffsrent commaodities or unmatched terms anf counterparty credit risk, Hedge effectiveness is monitored regularty and
measured at least quarerly.

in addition to the hedge contracts des criped above and recorded on the Consolidated Balance Sheets, the Duke Energy Registrants enter into oiher
contracts that qualffy for the NPNS excepii on. When a confract meets the criteria 1o qualify as an NPNS, the Duke Energy registrants apply such
exception. income recognition and realization related {0 NPNS coniracts gene rally coincide with the pnysical delivery of power. For contracts qualifying for

the NPNS exception, ne recognilion of the contract's fair value in the Consolidated Financia! Statemenls is required until settlemeni of the contract as long
as the ransaction Temains probable of occurring.

Generation Portfolio Risks, The Duke Energy Regisirants are primatily exposed to market price fluctuations of wholesale power, natural gas, and
coal pricas in the U.5. Franchised Electric and Gas and Commercial Power segments. The Duke Energy Registrants optimize the value of their wholesale
and non-regulated generation portfoiios. The portfolios include generalion asssts {power and capacity), fuel, and emission allowances. Modeled forecasis
of future generation output, fuel requirements, and emission allowance reguirements are based on forward power, fugl and emission allowance markets.
e component pieces of the porifolio are bought and soid basad on models and forecasts of generation in order 10 managa the econamic value af the
pertfolio In accordance with the strategies of the business units. For Duke Energy Carcfinas and Duke Energy indiana, as well as the Kentucky regulated
generation owned by Duke Energy Ohio, the generation portfolic not utilized to serve retall operations or committed toad is subject 1o commodity price
fluctuations, although the impact on the Consolidated Statements of Operations Is pariially offset by mechanisms In these regulated jurisdiclions that resuit
in the sharing of net profits from these activiiies with retail cusiomers. Duke Energy Ohic is subjeci 10 wholesale commodity price risks for #is non-
regutated generation porticlio, The non-regulated generation porifolic dispatches all of their electricity into unregulated markets and receives wholesale
energy marging and capacity revenues frem PJM. Duke Energy Ohio has fully hedged its forecasted coal-fired generation for 2013 Capacity revenues are
100% contracted in PJM through May 2015, International Energy generally hedges its expected peneration using long-term bilateral power sales contracis
when favorable market conditions exisi and it is subject to wholesale commodity price risks for electricty not sold under such contractes, international
Energy dispaiches electricity not scid under long-term bilatera! contracts inte urregulated markets and receives wholesale energy margins and capacity
revenuss from natlonal system operators. Derivative contracts ex ecuted to manage generation portfolio risks for dafivery perieds beyond 2013 are alse
exposed to changes in fair value due to marketl prica fluctuations of wholesele power, fusl ol and coal. See “Sensitivity Analysls for Generation Portfalio
and Derivative Price Risks" below, for more information regarding the effect of changes in commodity prices on the Duke Energy Registrants’ net income.

Crthar Commodlty Risks. At Dacember 31, 2012, pre-tax mcome in 2043 was not expected to be materlally impacied for exposures ‘o other
commeodities' price changes,

Sensitivity Analysis for Generation Partfolio and Derivative Price Risks. The table below summarizes the estimated effect of commodity price
changes on the Duka Energy Registrants' pre-tax net income, based on a sensitivity analysis performed as of Deceamber 31, 2012 and Decembar 31,
2041 for Duke Energy and Duke Energy Ohio, Foracasted exposu re to commodity price risk for Duke Energy Carolinas, Progress Energy Carolinas,
Progress Energy Florida and Duke Energy Indiana is not anticipated fo have a material adverse effect on their consolidated results of operations in 2013,
based on a sensitivity analysis performed as of December 31, 2012. The sensitivity analysis parformed as of Dacember 31, 2011 related to forecasted
exposure t¢ commodity price risk during 2012 also indicated thal commeodily price risk would not have a material adverse effect on the consalidated results -
of operations of Duke Energy Carolinas, Progress Energy Cardlinas, Progress Energy Florida and Duke Energy Indiana during 2012 and the impacts of
chanping commodity prices in their consolidated results of operations for 2012 was insignificant. The following cornmadity price senshivity calculations

caonsider existing hedge positions and estimated production levels, as indicated in the table below, but do not consider other potantja! effacts that might
resuil from such changes in commaocdity pices.

Summary of Sensitivity Analysis for Generation Portfolio and Derivative Price Rlsks

Generation Portfolic Sensitivities for Derivatives
Risks for 20428 Beyond 2013
As of December 31, As of December 34,
{in mtliions) 2012 2011 2012 2011
Potential effect an pre-tax nef income assuming a 10% price change In;
Duke Energy
Forward wholesale power prices (per MWh) H 4 % A I ] 10 3 24
Forward coal prices (per ton) 11 2 - -
Gas prices (per MMBiu) 21 42 - -
Duke Energy Ohio
Forward wholesale power prices {per MWh) $ 32 % 8% § 103 $ 24
Forward 2oal prices (per ton) 11 2 - -
Gas prices (per MMBtu) 21 42 - -
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Progress Energy Florida, an indirect wholiy owned subsidiary of Duke Energy, is a regulated public ulility primarily engaged in the generation,
transmission, distribution and sale of eleciricity in west central Florida. Progress Energy Florida is subjec? to the regulatory jurisdiction of the Florida Public
Service Commission (FPSC), the NRC and the FERC. Substantially aii of Progress Energy Florida's operations are regutated and quallfy for regulatory
accouniing treatment. As discussed further in Note 3, Progress Energy Fiorida's operations include one reportabie ssgment, Franchisad Eleciric.

Duke Energy Ohio, an intirect wholly owned subsidiary of Duke Energy, Is a comtination electric and gas pubiic utllity that provides sarvice in the
southwestern poriion of Ohio and in northern Kentucky through its whelly owned subsidiary, Duke Energy Kentucky, as well as elsctric generation in parts
of Qhilo, liinois and Pennsylvania. Duke Energy Ohio's principal lines of business include ganeration, transmission and distribution of electricity, the sale of
and/or transportation of natural gas, and energy markating. Duke Energy Ohie contiucts competitive auctions for retail electricily supply in Obio whereby
the energy price is racovered from retail customers. Duke Energy Kentucky's principal lines of business include generation, transmissicn and distribution
of electricity, as well as the sale of and/or Iransporiation of natural gas. References haraln to Duke Energy Ohic include Duke Energy Ohlo and its
subsidlaries, unless olherwise noted. Duka Energy Chio is subject to the regulatory provisions of the Public Wiifities Commission of Ohic (PUCO), the
Kentucky Public Service Sommisslon {KPSC) and the FERG. Duke Energy Ohio applies regulaiory accounting treatment 1o substantially all of the
operations i its Franchised Ekecliic and Gas ope rating segmant. Through November 2011, Duke Ensrgy Onio applied regulatory accounling realment to

certain rale riders associated with retail generation of iis Commercial Power operating segmenl. See Nete 3 for further information about Duke Energy
Ohio's business segments.

Duke Energy Indiana, an indirect wholly swned subsidiary of Duke Energy, is an electric ulility that provides service In north central, cantral, and
southem Indiana. Its primary line of business is ganerafion, transmission and distribution of electricity. Duke Energy Indiana is subject to the regulatory
provisions of the Indiana Wity Regulatory Commission (JURC) and the FERGC, Substaptially all of Duke Enargy Indiana's oparations afe regulated and

qualify for regulatory accounting treatment. As discussed furthar in Nole 3, Duke Energy Indiana’s cperations inciude one reportable business segment,
Franchised Electric.

Centain prior year amounts have been reclassified to cunform to current year presentation. In addition, prior year financial statements and footnote
disclosures for the Progress Energy Registrants have been reclassifled to contorm to Duke Energy’s presentation,

Reverse Stock Split.

On July 2, 2012, Just prior to the close of the merger with Progress Energy, Duke Energy axecuied a one-for-three revarse stock split with respect to
the issued and outstanding shares of Duke Ens rgy cormmon stock . Al per-share amounts included in this Form 10-K are praseniad as if the one-for-three
reverse stock split had been effective from the beginning of the earlies! pariod presented.

Use of Estimates.

To conform 1o generally accapted sccounting princlples (GAAP) in the U.S., management makes estimates and assumptions that alfect the
amounts reported in the Gonsolidated Financial Statements and Notes. Although these estimales are based on managemeant's bast available information
at the tima, actual results could differ.

Cost-Based Regulation.

The Duxe Energy Regisirants account for their regulated operations in accordance with appiicable regulatory accounting guidance. The economic
effacts of regulation ean yesuli in a regulated company recording assets for costs that have been or are expected to be approvad for Tecovery from
customers in & future period or recording kabilities for amounts that are expected 1o ba returnad to customers in the rate-setting process in a period
diffarant from the period in which the amounts would be recorded by an unreguisted enterprise. Accordingly, the Duke Energy Repistrants record assats
and liabliities that result from the reguiated ratemaking process that would not be recordet under GAAP for nonregulated entities, Regul atory assets and
liabilities are amortized consistent with the treatment of the relaled cost in the raternaking process. Management continually assesses whether regutatory
assets are probable of future recovery by considering tactors such as applicable regulatory changes, recent rate orders applicable to other requlated
entities and the status of any pending or potential deregulation Jegislation, Additionally, management continually assesses whethsr any regulatory liabilities
have been incurred. Based on this continual assessment, management believes the existing regulatory assets are prabable of recovery and that no
regulatory Habliities, other than those recorded, hav e been incurred, These ragulatory assets and liablities are classified in the Consolidaled Balance
Sheets as Regulatory assets and Other in Current Assets and as Regulatory liabilities and Other in Current Liabllities, respectively, The Duke Energy
Registrants pesiodically evaluate the spplicability of regulatory accounting treatment by considersing factors such as regulztory changes and the impact of
competition. if cosi-based regulation ends or competition increases, the Duke Energy Regisirants may have to reduce their asset balancas to reflect a
market basis less than cost and wrile-off the associated regulatory assets and liabilities. If it becomes probable that part of the cost of a plant under

construction or a recently compleied plant wili be disallowed for ratemaking purposes and a réasonabie sstimate of the amount of the disallowence can be
made, that amount is recognized as a loss,

In November 2011, in conjunction with the PUCD's approval of its new Electric Security Plan (ESP), Duke Energy Ohio ceased applying regulatory
accounting i sstment 1o ganaration operations within its Commarcial Power segment

For further information, see Note 4,

Energy Purchases, Fue! Costs and Fuel Cost Deferrals.

The Duke Energy Registrants ulilize cosi-tracking mechanisms, commonly referred to as 3 fuel adjustment clause, to recover the retail portion of
fusl and purchased power. The Duke Energy Regislrants defer the related cost through Fue! used in eleciric generation snd purch ased power — regulated
on ihe Consolidated Statement of Dperations, uniess a reguiatory requirement exists for daferral through Operating Revenues.

Fuel used in electric generation ant purchased power — regutated includes fusl, purchased power and recoverable costs that are deferred through
fuel clauses established by the Subsidiary Registranis’ regulators, These clauses allow the Subsidiary Registrants to recaver fue! costs, fuel-related costs
and porlions of purchased power costs through surcharges on customer rates, The Subsidiary Registranis record any snderrecovery or over-recovery
resulting from the differences beiwsen estimated and aciual costs as a regulatory asset or regulatory

See Notes to Consolidated Financial Statemants
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Cuke Enargy Ohio

Cuke Energy Ohio has two reportable operating segments, Franchised Electnic and Gas and Gommergial Power.

Franchised Eleciric and Gas transmits and distributes electricity in southwestern Ohilo and generates, transmits, distributes and sells electricity in
northern Kentueky. Franchised Electric and Gas also transports and sefls natural gas in southwestem Ohio and narthern Kentucky. 1t conducts operations

primnarlly through Duke Energy Ohio and its wholly owned subsidiary, Duke Energy Kentucky.

Commercial Power owns, opsrates and manages power plants and engages in the whalesale marketing and precurem ent of electric power, fuel
and emission allowances related to these ptants, as well as other coniractual positions. Duke Energy Ohio’s Commercial Fower reportable operating
sagment does not include the operations of DEGS or Duke Energy Retail, which are included in the Commercial Power reportabie operating segment at

Duke Energy.

The remainder of Duke Energy Ohio’s operations is presented as Other. While it is not considered an operating segment, Other primarily includes
certain governance costs allocated by its parent, Duke Energy. See Note 14 for additiona? information, All of Duke Energy Ohio's revenues are generated

domestically and its long-lived assets are alf in the U.S.

Business Segment Data

Year Ended Docember 31, 2012

Franchlsed Elettric and

Commerciat Total Reportable Consolidated

{in mtllions) Gas Power Segments Dther Eliminations Total
Unaffifiated revenues @ $ 1,745 3 1,407 § 3,152 & -5 — § 3,752
Intersegment revanues 1 51 52 = {52) —

Total revenues -] 1,746 5 1458 § 3,204 § — $ {52} 5 3,162
Interesi expense 5 51§ 28 % E: ¥ — 5 — 5 B9
Depreciation and amorlization 178 159 e — - 338
Income tax expanse (benefit) 91 25 116 [18) — ]
Segment income 159 50 209 (34) - 175
Met incomea 175
Capital expenditures 427 87 514 - — 14
Segment assets 6,434 4175 16,609 M7 {156} 10,560

(a) Duke Energy Ohio eamad approximately 36% of its consolidated cperating revenues tram PJM Setllements, Inc. in 2012, all of which is included in
the Commercial Power segment. These revenues refale (o the sale of capacily and electricity from Commercial Power's non-regulaled generation

assels.

‘Yegar Ended December 31, 2011

Franchised Electric and  Commercial Total Reporiable Consolidated

{in mllions) Gas Power Segments Other Eliminations Total
Unaffiiated revenues!® $ 1474 § 1707 § 3181 § — 3 — 3 3,181
Intersegrment revenues — 4 4 — 4 -

Total revenues [ 1474 % 1711 § 3185 § =% 4§ 3,181
Interast expense $ 68 & 36 § 104 § ] — § 104
Depreciation and amortization 168 167 335 - —_ 335
Income {ax expense (behefit) 98 ] 04 (8} — 96
Segmenl income'™! 133 8 211 a7 —_ 194
Net income 194
Capital expenditures ars 124 409 — - 499
Segment assels B,293 4,740 11,033 259 {353} 10,938
(2} Duke Enargy Ohio samed approximately 24% of its consalidated operating revenues from PJM Intercorneciion, LLC {PJM) In 2011, all of which is

included in the Commengal Power segmenl. These revanues reiate to the sale of capacity and eleciricity from Sommercial Power's nonregulated

generation assets,
{b)

write-down the camying value of certain emission allowances. See Note 12 for additional information,

Year Ended Dacember 31, 2010

Commercial Power recorded an after-tax impairment cnarge of $51 miillion, net of lax of $28 miflion, during the year snded December 31, 2011, {0

Franchised Electric and

Commercial Total Reportable Consolidated

{in millions) Gas Power Sepments Other Eliminations Total
Unaffiliated revenues'@ ] 1623 § 1705 § 3320 § -5 — 3 3329
Intersegment revenues — 5 5 — (5) -
Total revenues $ 1,623 § 1,711 & 3334 § — 3 {5} § 3,328
Interest axpense $ €8 $ 41 5 108 — % — 3 109
Depreciation and amortization 226 174 400 _ — 400
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Income Yax expense (bensfif) 106 40 146 (1)

_ 132
Segment loss (19 {61} (381} (422) (19) - (a41)
Nat loss (441)
Capital expenditures 353 93 445 - — 446
Segment assels 6,258 4,821 11,079 192 1247) 11,024

(a) Duke Energy Chio earned ap preximately 13% of its consolidated operating revenues from PJM in 2010, all of which is included in the Commercial
Power segrmant, These reverues relate to the sale of capacity and electricity from Commercial Power's nonregulated generation assets.

(p) Franchised Electric and Gas recarded an impaimment charge of $216 million related to 1ne Ohle Transmission and Distribution reporting unit. This
impairment charge was not applicable 1o Duke Eneroy as this reporting unit has a lower carrying value a1 Duke Energy.

{c) Commercial Power cecorded impairment charges of $621 milion, which consisted of a $461 milkion goodwill impairment charge associaled with the
nonregulated Midwest generation operations and a $102 million charge, nel of tax of $58 mitiion, 1o write-down the value of certain nonregulsted
Midwest generating assets and emission allowances primarily associated with these generation asseats,
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addition, the consumer parties will nol oppose Progress Energy Florida cantinuing to pursue & COL for Levy. The 2012 FSPC Settl ament Agreement also
provides thal Progress Energy Florida will freat the allocated whotesale cost of Levy {(approximately $68 mlllicn) as a retall regulatory asset and include
this asset as a companent of rate base and amortization expense for regulatory reporting. Progress Energy Florida will have the discretion io accelsrate
andiar suspend such amortization in full of in part provided that it amortizes e\l of the regulatory assel by Decemiper 31, 20186,

Cost of Removal Raserve, The 2012 and 2010 FPSC Setllement Agreements (Settlement Agreements) provide Frogress Energy Florida the
discretion 10 reduce cost of removal amartization expense by up to the balance in the cost of removal reserve untli the earlier of (8) s spplicable cost of
removal reserve reaches zero, or (b) the expiration of the 2012 FPSC Setfiement Agreement. Progress Energy Fiorida may not reduce amontization
expense if the reduction would cause it to exceed the appropriate high point of the return on equity range, as established in the Settiement Agreements.
Pursuant to the Settiement Agreements, Progress Energy Florida recognized a reduction in amortization expense of $178 million and $250 million for the
years endad December 31, 2012 and 2011, respectively. Duke Energy recognized a reduction in amortization expense of $120 million for the year ended
Docember 31, 2012. Progress Enargy Florida had eligible cost of removal reserves of $110 million remaining at December 31, 2012, which is impacted by

accruals in accordan ce with Its latest depraciation study, removal costs expended and reductions In amortization expense ss permitied by the Settlement
Agreements.

Anciote Units 1 and 2. On March 29, 2012, Pregress Energy Florida announced plans to convert the 1,010 MW Anclole Units 1 and 2 (Anciole)
from oi! and natural gas fired to 100 percent natural gas fired and requested tnat the FPSC permit recovery of the estimated 579 million conversion cost
through the Envirenmental Cost Recovery Clause {ECRC). Prograss Energy Florida believes this conversion is the most cost-affective aliernative for
Anclote fo achieve and maintain compliance with applicable environmanta! regulations. On September 13, 2012, the FPSC approv &d Progress Energy

Florida's request to seek cost recovery 1hrough the ECRC. Progress Energy Florida anticipates that both conv erted units will be placed in service by the
end of 2013,

Duke Energy Ohio

Capacity Rider Fillng. On August 29, 2012, Duke Energy Ohio filed an application with the PUCO for the establishment ef a charge, pursuant to
{Ohic’s state com pensation machanism, for capacity provided consistent with its obligations as & Fixed Resource Requirement (FRR) entity. The
application includad a request for deferral authority and for & new tariff to implement the charge. The deferral being sought Is ihe difference between its
costs and markel-bassd prices for capacily. The requesied tariff would implement a charge 10 be collectad via a rider through which such deferred

balances will subsequently be recoverad. 24 parties moved to intervene. Hearings have been set for April 2, 2013. Under the current procedural scheduls,
Duke Energy Ohio expects an order in 2013.

2012 Electric Rate Case. On Juky 9, 2012, Duke Erergy Ohio filed an application with tha PGSO for an ntreass in eledric disttibution rates of
approximately $87 million, On average, total electric rates would increase approximately 5,1% under the filing. The rate increase is designed 1o recover
the cost of investrnents in projects to improve relfiabillty for custorners and upgrades 10 the distribufion system. Pursuant to a stipulation in another case,
Duke Energy Ohio will continue recovering its costs associated with grid modernization in a separate rider.

Duke Energy Ohio expacts revised rates, if approved, to go into efiect in the firsi half of 2013.

2012 Natural Gas Rate Case. On July 9, 2012, Duke Energy Ohio filed an application with the PUCO for an increase in natural gas distribution
rates of approximately $45 million, On average, total natural gas rates would increase approximately 6.6% under the filing. The rale increase is designad
1o recover the cost of upprades to the distribution system, as well as environmental cleanup of manufactured gas plant sites. in addition to the racovery of
costs associated with MGP sites, the rate request includes a proposal for an accelerated service line raplacement program and a new rider to recover the

associated incremental cost. The filing also requests that the PUCO renew the rider recovery of Duke Energy Ohio's accelarated main replacement
program and giid moderpization program.

On January 4, 2013, the PUCD Staff filed a staff report recommending that Duke Energy Ohio only be allowsd to recover costs retated to MGP

sites which are currenlly used and useful in the provision of natura! gas distribution service. Duke Enargy Ohio filed ils objection to the staff report on
February 4, 2013,

Duke Enargy Ohio expects revised rates, if approvad, to go inlo effect in the first half of 2013.

Generation Asset Transter. On Aprfl 2, 2012 and amended on June 22, 2012, Duke Energy Ohic ant various affiliated entilies fiied an Apphcation
for Authorization lor Disposition of Jurisdictional Facilities with FERC. The application seeks te transfer, from Duke Energy Ohie's rale-regulated Ohin
utitity company, the legacy coal-fired and combustion gas turbine assets to a nonregulaled affiiate, consistent with the ESP stipulaticn approved by the
PUCO on November 22, 2011, The apptication outlines a potential additional step In the reorganization that would resull in a transfer of all of Duke Energy
Ohio's Commerciat Power business to an indirect whally owned subsidiary of Duke Energy . The process of determining the oplimal corporate structure is
an ongoing evaluation of factors, such as lax considerations, that may change between now and the transfer daie. In conjunction with the transier, Duka
Energy Ohio’s capital structure will be restructured to reflect appropriate debt and equity ratios for its regulated Franchised Electric and Gas operations,
The lransfer ceuid instead ba accomplished within a wholly owned nonregulated subsidiary of Duke Energy Ohio depending on final lax strucluring

analysis, The FERC approved the application on September 5. 2012. Duke Energy Ohio has agreed to transfer the legacy coal-firad and combustion gas
urbine assets on or before December 31, 2014,

Standard Service Offer (S30). The PUCO approved Duke Energy Ohio's current Eleciric Security Plan (ESP) on November 22, 2011. The ESP
effectively separates the generalion of electricity from Duke Energy Ohio's relall load obligation and requires Duke Energy Ohio to transfer its generation
assets to & nonrepulated effifiale on or before Dacember 31, 2014, The ESP includes com petitive auctions for electricity supply whareby the energy price
Is recovered from retail customers. As a resu¥, Duke Energy Ohio now eams retail margin on the ransmission and distribution of electricity only and not
on the cost of the underlying energy. New rates for Duke Energy Ohio went into effect for S50 customers on January 1, 2012. The ESP also inchides a
provision for a nan-bypassabie stabliity charge of $110 million per year to be collectad from January 1, 2012 through Decembber 31, 2014.
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fair value of the Renewabilzs reporting unit excesded its carrying value thus no impairment was recorded. The fair value of the Renswablas reporing unit
is impacted by a multitude of factors, including legislative actions related to tax credit extensions, long-term growth rate assumpfiions, the market price of
power and discount rates. Management continues to monftor these assunptions for any indicatars that the fair value of the reporting unil could be below
the carying vaiue, and will assess goodwill for impairment as appropriate.

Midwest Generation Assst Impairment. In the second quarler of 2010, based on circumstances discussed below, management determined
that it was more likely than not that the fair valug of Commercial Power's nonregulated Midwest generation reporting unit was below its respeclive carrying
value, Accordingly, an interim impaimment tesl was performed for this reperting unit. Determination of reporting unit fair value was based on » combination
of the income approach, which estimates the fair value of Duke Energy’s reporting units basad on discounted future cash fiows, and the market approach,
which estimates the fair value of Duke Energy's reporting units based on market comparables within the utility and energy indusiries. Based on completion
of stap ¢ne of the secand guarter 2010 impatirment analysis, management determined that the falr value of Commercial Power's non-regulated Midwest
ganeration repariing unlt was less than its carrying value, which included goodwill of $500 milllon.

Commercial Power's nonregulated Midwest generation reporiing unit includes nearly 4,000 MW of primarily coal-frad generation capacity in
Ohio which was dedicaled under the ESF through December 31, 2011 Additionally, this reporting unit has approximately 3,600 MW of gas-fired
generation capacity in Ohio, Pannsylvania, tllinois and indiana which provides generalion to uwnveguisted energy markets in the Midwesl The businesses
within Commercial Power's nonregulated Midwest peneration reporling unlt operate n unregulatad markets which allow for sustomer choice amang
suppliers As a resulf, the operations within this reporting unit are subjected fo compelitive pressures that do not exist in any of Duke Energy's regulated
jurisdictions.

Commercial Power's other businesses, including the renewable genaration assets, ere in a separate reporting unit for goodwill impairment
testing purposes, No impairment existed with respect to Commercial Power's renewable generation assets.

The fair value of Commercial Power's nonregulated Midwest generation reporting unit is impacied by a multitude of faciors, inchuding current
and forecasted customer demand, forecasted power and commodily prices, uncertainty of environmental costs, compatition, the cost of capital, vatuation
of peer companies and regulatory and legisiative developments, Management's assumplions and views of these factors continually evolve, and certain
views and assumpiions usad in determining ihe fair value of the reporting untt in the 2010 nterim impairment 1est changed significantly from those used in
the 2009 annual impalrment tast. These factors had a significant impact on the valuation of Commercial Power's nonregulated Midwest generation
reporting unit. More specHically, the following factors significantly impacted management's valuation of the reporting unit:

Sustained lower forward power prices — in Ohio, Duke Energy's Commercial Power segment provided power to retail customers under the
ESF, which utilizes rates approved by the PUCOQ through 2041, These rates in 2010 wers above market prices for generation services, resutling
in customers awliching 1o other peneration providers. As discussed in Note 4, Duke Energy Ohio will establish a new S50 for retall toad
cusiomers for generation after the current ESP expires on Dacember 31, 2011, Given forward power prices, which daclined from the time of the
2009 impairment, significant uncertainty exisied with respect 1o the generation margin thal would be earned under the new 350,

. Potentialty more stringent environmental regutations from the U.5. EPA—In May and July of 2010, the EPA issued proposed rules associated
with the regulation of CCRs to address risks from tha disposat of CCRs (e.g., ash pands) and fo limit the interstate transport of emissions of NO¥
and 502, These proposed reguiations, along with other pending EPA regulations, could result in significant expenditures for coal fired

generation plants, and could rasult in the early retirsment of certain ganaration assets, which do not currantly have control equipment for NOX
and 502, as soon as 201 4.

Customer switching — ESP customers have increasingly selected altemative generation service providers, as atiowed by Ohlo legislation,
whith further srodes margins on sales. In the sacond quarder of 2010, Duke Energy Ohio’s residential class became tha target of an intense
marketing cam paign offering significant discounts to residential eustorners that swilch to altsmate power suppliers. Customer switching levels
were at approximately 55% at June 30, 2010 compared to ap proximsataly 29% in the third quarer of 200%.

As a result of the faclors above, a non-cash poodwill impairment charge of $500 mihon was recordad during lhe second quanser of 2010, This
impairment charge represented the entire remaining goodwill balance for Cornmercial Power's non-regutated Midwest generation reparting unit. In addifion
to the goodwill impairment charge, and as a resutt of factors similar 10 those described above, Commercial Power recorded $160 miliion of pre-tax
impairmant charges related to certain generaling assets and emission allowances primarily associated with these generation ass&ts in Ihe Midwasl o
write-down the value of lhese assets to their estimated fair valuee, The generation assets that were subject to this impairment charge were those coal-fired
genarating assets that do nat have cerain environmental emissions control equipment, causing these generation assels to be heavily impacted by lhe

EPA's proposed rules on emissions of NOx and S0O2. Thess impairment charges are recorded in Goodwill and QOther Impalrment Charges on Duke
Energy's Consofidated Statement of Operations

Intanglble Assets

The fullowing tables show the carrying amount and accumutated amorization of intangible assets.

Decem ber 31, 2012

Duke
Duke Energy Duke Energy

{in millions) Energy Ohio indiana

Emissien allowances § 80% 24 % 28
Gas, ¢oal and power contracts 205 272 24
Wind developmant rights 111 - -
Other 109 10 —
Total gross carmylng amounts 1) 308 53
Accumutated amortization - gas, coal and power coniracts {180} (168) {12}
Accumulated amoertization - wind development rights (9) - -
Accumulated amortization - other (34} [8) =
Total accumulated amortization [223) (177} {12}
Total intangible assets, net $ 3T2% 129 § 41
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‘ndiana to CRC, an unconsolidated entity formed by a subsidiary of Duke Energy. The proceeds obfained from the sales of receivables are largely cash
but do include a subordinated note from CRC for a portion of the purchase price. Rental income, interest income and interest expense on these
transactions were not materia! for the years ended Dacember 31, 2012, 2011 and 2010.

In January 2012, Duke Energy Ohio recorded a non-cash equily transfer of $28 million related to the sale of Vermilion to Duke Energy Indiana.

Duke Energy Indiana recorde d a nan-cash after tax equity transfer of $26 million for the purchase of Viermiliion from Duke Energy Ohic. See note 2 for
further discussion.

DECAM is a non-regulated, direct subsidiary of Duke Energy Ohio, DECAM conducts business adlivities including the execution of commodity
transactions, third party vendor and supply contracts and service contracts for certain of Duke Energy’s non-regulated entities. The commodity contracts
that DECAM enters either do not qualify as hedges or are actounted for as undesignated contracts, thus the mark-to-market impacts of these contracts
are reflected in Duke Energy Ohio's Consolidated Statements of Operations and Com prehensive Income. in addition, equal and offsetiing mark-to-market
impacts of Intercompany contracls with non-regulated entities are reflected in Duke Energy Chio's Consolidated Statements of Operations and
Comprehensive incorme representing the pass through of the economics of the original contracts 1o non-regulated entities in accordance with contraciual
arangements between Duke Energy Ohlo and non-regulated entities. Because it is not a rated entity, DECAM receives its cradit support from Duke
Energy or its non-reguiated subsidiaries and not the reguiated uiilily operations of Duke Energy Ohio. DECAM mesets its funding needs through an
intercompany loan agreem ent from a subsidiary of Duke Energy. DECAM also has the ability to lcan money to the subsidiary of Duke Energy. DECAM
had an outslanding intercompany loan payable with the subsidiary of Duke Energy of $79 million as of Dacembar 31, 2012. This amount is recorded in
Notes payabie to affiliated companies on Duke Energy Ohio's Consolidated Balance Sheets. DECAM had a $90 miliion intercompany loan receivable with
the subsidiary of Duke Energy as of December 31, 2011. This amount is recorded in Notes receivable from affiliated companies on Duke Energy Ohio's
Consolidated Balance Sheets. As di scussed in Note 6, in August 2012, Duke Energy issued $1.2 billion of senior unsecured notes, Proceeds from the
issuances were used in part to repay outstanding notes of $500 million to DECAM, and such funds were ulimately used to repay at maturity Duke Ensrgy
Chio’s $500 milkon debentures due Septamber 15, 2012, In conjunction with the proposed generation asset transfer discussed in Note 4, Duke Energy
Ohio's capital structyre is being restructured to reflect appropriate debt and equity ratios for its regulated Franchised Eleciric and Gas operations.

15. RISK MANAGEMENT, DERIVATIVE INSTRUMENTS AND HEDGING ACTIVITIES

The Duke Enargy Registrants closely monitor the risks associated with commodity price changes and changes in interest rates on their operaiions
and, where appropriate, use various commodity and inferest rate instruments to manage thase risks, Certain of these derivalive Instruments qualify for
hedge accounting and are designated as hedging instruments, while others elther 6o not qualify as hedges or have not been designated as hedges
{hereinafter referred 1o as undesignated contracts). The Duke Energy Registrants’ primary use of energy commodity darivatives is 1o hedge the generation

portfolio against exposure to changes in the prices of power and fuel. Interest rate swaps are entered into to manage interest rale risk primarily associated
with the Duke Energy Registrants’ variable-rate and fixed-rate borrowings.

The accounting guidance for derlvatives requires the recognition of all derivative instruments not identified as NPNS as either assets or liabilities at
fair value in the Consolidated Balance Sheeis, For derivative instruments that qualify for hedge accounting, the Duke Energy Ragistrants may elect to
designate such derivatives as either cash flow hedges or fair value hedges. The Duke Energy Registrants offset fair value amounis recognized on the
Consolidated Balance Sheets related to derivative Instruments exscuted with the same counterparty under the same master netting agreement.

The operations of the USFE& G business segment meet the criteria for regulatory accounting treaiment, Accordingly, for derivatives designated as
cash flow hedges within USFE&G, gains and |osses are reflected as & regulatory liability or asset instead of as a companent of AOCI. For derivatives
designated as fair value hedges or left undesignated within USFE&G, gains and losses associated with the change in fair value of these derivative
contracts would be deferred as a regulatory liability or asset, thus having no immediate earnings impact.

Within the Duke Energy Registrants' unregulated businesses, for derivative instruments that qualify for hedge accounting and are designated as cash
fiow hadgss, the effective portion of the gain or loss is reported as a component of AOCI and reclassified into earnings in the same period or periods
during which the hedged iransaction affects eamings. Any gains or losses on the derivative that represent either hedge ineffectiveness or hedge
components excluded from the assessment of effectiveness are recognized in current eamings. For derivative instruments that qualify and are designated
as a fair vaiue hedge, the gain or loss on the derivative as well as the offsatting foss or gain on the hedged item are recognized in eamings in the current
period. The Duke Energy Registrants include the gain or loss on the derivative in the same line item as the offsetting joss or gain on the hedged [tam in the
Consolidated Stal @ments of Operations. Additionally, the Duke Energy Registrants enter intc derivative agreements that are economic hedges that either

do not qualify for hedge accounting or have not been designated as a hedge. The changes in fair value of these undesignated derivative instruments are
reflected in current samings.

Commodity Price Risk

The Duke Energy Registzanis are exposed to the impact of market changes in the future prices of electricity {snergy, capacity and financial
transmission rights), coal, natural gas and emission allowances ($0., seasonal NO,, and annua! NOy} as & result of their energy operations such as
elactricity generation and the transpartafion and sale of natural gas. With respect to commodity price risks assoclated with electricity generation, the Duke
Energy Registrants are exposed tc changes including, bul not limited to, the cost of the coal and natural gas used to ganerate electricity, the prices of
electricity in wholesale markats, the cost of capacily and electricity purchased for resale In wholesale markets and the cost of amission allowances
primarity at the Duke Energy Registrants’ coal fired power plants. Risks associated with commodity price changes on future operations are closely
menitored and, wheye appropriate, various commodity contracts are used 10 mitigate the effect of such fluctuations on oparations, Exposure to commodity
price risk Is influenzed by a number of faclors, including, but not limited 1o, the term of the contract, the liquidity of the market and delivery location.

Commodity Fair Velue Hedges. At December 31, 2012, there were nc open commodity derivative instruments that were deslgnated as fair value
hedges.
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MASTER POWER PURCHASE AND SALE AGREEMENT @
CONFIRMATION LEYTER
(06/D1/2012-05/32/2013) .

This Confirmatiou Letter (the “Confizmation™) shall cun@'trm the Transaction agresd (o on
October 20, 2011 {“Troda Dste®) botween Dnke Energy Ohio, Inc, (*Buyer™) and IR
("Seller") rogaxding the sale/purchase of the Product under the

tarms and copditions as follows:
RECITALS:

WHEREAS, Buyer is interested in purohasing Cloared Buy Bid Capacity from Seller tn
the Unconstrninad Regiot also known an the RTO LDA Zone;

WHEREAS, Seller intenda fo supply the Clenred Buy Bid Capacity to Buyer under the Co
terras and conditions set forth below. : ;

NOW, THEREFORE, it consideration of the promises and mutnal covenznts set forth
berein and the seceipt aud suificicncy of which are hereby acknowledged, the Parties agree as

followes: .

H

Salter:

Buyer: Duke Energy Okio, Inc,” " :
Product: Subject to Special Conditlona sat forth below, the Product shall consiat of Pl.m-:mng
. Yeoor 2012-2013 Cleared Buy Bid Capeclty from the PIM REM suetion for the Unconstiained
L Region slso known s the RTO LDA Zone, ag defined by PIM from time o thme (“RTO LDA
Zone™), pursuant to the PIM Reliability Assurance Agresment, or any Succsssor thersto :
(“RAA®). Provailing Timo -
Dellvery Year; From and including Hour Ending (“HRE") 6100 Bastern Provailing o o
("BRT") on Juge {, 2012, through snd incinding AE 2400 EPT, on May 31, 2013 (PJM Plavning o
Year 20(2-2013).

Quantity: MW
Delivery Polat: RTO LDA Zoge. ) .
Contracsrice: Moo MW .-dey o

Svecial Conditions:

Transfer of Product: All Products shull be ravsferred to Buyer in the mantiet spocified by S
PIM, trcluding section 4.6.7 of the PIM Mantzal Mu18, or a5 may oﬂmm(zao be reagonubly -
requested by Buyer to document the tmasfer, togother with cuoh additionsl infermation, .4
documaentation and other indtruments as may be required by PIM or rcasonably requested by S
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Buyer, The Seller shall bnsfer this Product between I

Definitions; Copitatized temns that are usad, but not doflued herein or In the Master Agreement
ghell have the meaning gacribed to fhem in the PIM Agreoments. “PIM Agreemonis’ neans the
PIM Open Access Trmsmission Tariff, the PIM Operating Agroemant, the PIM Relizbility
Assaronos Agresement, and sny other applicable PTM menuals or documents, of Dy SUOCEINOT,
axpxsadhs,ormmdedvarsionstbntmymkeeﬁm&mﬁmsmﬂme. .

Master Aerecmont: This Confirmation is being provided, pursuant 0 and i accordence with
the ISDA Master Agroment supplemented with 8 Power Apnex (collectively, the “Master
Agresment”) dated August, 1, 2005 between Seller and Buyer, and constinaes part of and is
subject to the rexms and provisions of suah Master Agreement. Terms wsod but not defined
herein shall bave the meanings aseribed to them in the Magter Agrosment.

Standard of Review; All rates, termz and conditions as #pecified this Confirmation
" heoyeundor shall remain in effeot i aocordapce with their tems and shall not be subject © chango
farough epplication to FERC pursuant to the provisions of Section 205 of 206 of the Federal
Power Act. Absent the agreemant of all parties to 8 proposed ahangs, the standard of review far
changes t aty section of the Master Agreomant or ahy Confirmation proposed by a party, a aak»
pawty. mt@aFER.Canﬁussuaspome, ghall be the "public interest! atandard of roview act forth in
aa Pipe Line s Savvice o

8 GO, Ipbile Giag Sewvice &0 350 U.8. 332 (1956) and
igzipn v, Sionm Lhck \o Power. Co., 350 U.B. 348 (1956) (the "Mobile-Sieera® dootrine).

IN WITNESS WHERECF, the Parties have caused thelr duty authorized rapresentatives to SXGTuR
this Agreeraent on their behelf a3 of the date first above writtett.

I Duks Enersy Oblo, B

MNeme: _Zhud®™ Do)
Title: ,__Tendel
~

Mame
Tide:
Foax;

g
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MASTER POWER PURCHASE AND SALE AGREEMENT
CONFIRMATION LETTER
(06/01/2012-05/31/2013)

This Confirmation Letter {the “Confirmation™) shall confirm the Transactions agreed to

on December 7, 2011 (“Trade Date”) between Duke Energy Ohio, Inc. (“DEO”) and
regarding the exchange of the

Products identified in Transaction 1 and transaction 2 below under the terms and conditions as
follows:

RECITALS:

WHEREAS, DEOQ is interested in purchasing unit specific capacity from|[JJiijin the
Unconstrained Region also known as the RTO LDA in accordance with the terms of Transaction
1 as defined below;

WHEREAS, I intends to supply the unit specific capacity to DEO utilizing the
unit(s) set forth on Schedule 1 attached hereto (collectively, the “Units”) subject to the terms and

conditions of Transaction 1;

WHEREAS, [ is interested in purchasing cleared buy bid capacity from DEQ in
accordance with the terms of Transaction 2 as defined below; and

NOW, THEREFORE, in consideration of the premises and mutual covenants set forth
herein and the receipt and sufficiency of which are hereby acknowledged, the Parties agree as
follows:

Transaction 1

Buyer: Duke Energy Ohio, Inc.

Product: Subject to Special Conditions set forth below, the Product shall consist of Unit
Specific Unforced Capacity from the Units in the Unconstrained Region also known as the RTO
LDA , as defined by PIM from time to time (“RTO LDA™), pursuant to the PJM Reliability
Assurance Agreement, or any successor thereto (“RAA”).

Delivery Year: From and including Hour Ending (“HE™) 0100 Eastern Prevailing Time
(“EPT™) on June 1, 2012, through and including HE 2400 EPT, on May 31, 2013.

Quantity: MW
Delivery Point: RTOLDA .

Contraet Price: S per MW-day
Transfer Deadline: Seller shall transfer the Product to Buyer on or beforc_

Special Conditions:
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Delivery Year Penalties: Seller shall be responsible for all delivery year penalties imposed by
PJM during the Delivery Year concerning the Units and their performance including, but not
limited to, Peak-Hour Period Availability Charge, Generation Resource Test Failure Charge, any
increase in eFORd Penalty Charges and the Peak Season Maintenance Compliance Penalty
Charge (collectively the ‘Delivery Year Penalties”). If the Buyer is billed by PJM for any
Delivery Year Penalties applicable to the Delivery Year associated with the Units, the Buyer
shall pay such amount to PJM and shall invoice Seller for all such charges, as determined by
Buyer in a commercially reasonable manner, for payment in their next invoice. In the event that
the Buyer receives additional monies from PJM for better eFORp performance by the Units
(‘eFORp Credits™) for any Delivery Year, the Buyer shall pay such eFORp Credits, as
determined by Buyer in a commercially reasonable manner, to Seller in the next invoice.

Transaction 2
Seller: Duke Energy Ohio, Inc.

Baver: I

Product: Subject to Special Conditions set forth below, the Product shall consist of Planning
Year 2012-2013 Cleared Buy Bid Capacity from the PJM 1* Incremental RPM auction for the
Unconstrained Region also known as the RTO LDA, as defined by PJM from time to time
(“RTO LDA"), pursuant to the PJM Reliability Assurance Agreement, or any successor thereto
(“RAA™).

Delivery Year: From and including Hour Ending (“HE”) 0100 Eastern Prevailing Time
(“EPT™) on June 1, 2012, through and including HE 2400 EPT, on May 31, 2013 (PJM Planning
Year 2012-2013).

Quantity: - MW
Delivery Point: RTO LDA

Contract Price: Contract Price: S{JJJJj per MW-Day which shail be paid pursuant to the
Settlement Procedure set forth below.

Settlement Procedure: The Settlement Procedure shall be as follows: Since PIM invoices the
Buyer for the Incrementat Auction Charges, upon transfer of the Product to the Buyer in PJM’s
e¢RPM System, the Seller will be released from the Incremental Auction Charge associated with
the respective Quantity of Product sold hereunder, and the Buyer shall pay directly toc PJM the
Incremental Auction Charge of $ SJJll per MW-Day for the Quantity of Product purchased
under this Confirmation. For billing purposes, Seller shall issue an invoice each month to Buyer
that reflects the following: (i) Contract Price of ${Jlll per MW-Day of Product (owed by Buyer
to Seller) - incremental auction charge of $ SHEl per MW-Day for the Quantity of Product
(Owed by Seller to PIM but paid by Buyer) = Sl per MW-Day for the Quantity of Product
(credit owed by Seller to Buyer is per MW-Day). Provided that Buyer pays PJM directly
for the Product as set forth in this Settlement Procedure, Seller shall issue a credit to Buyer each
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month pursuant to this Confirmation equal to S per MW-Day for the Quantity of Product
sold to Buyer.

GENERAL COMMERCIAL TERMS (Transaction 1 and 2).

Definitions: For the purposes of this Confirmation, “PJM” shall mean PIM Interconnection
LLC or any successor thereto. Capitalized terms that are used, but not defined herein or in the
Master Agreement shall have the meaning ascribed to them in the PJM Agreements. “PIM
Agreements” means the PJM Open Access Transmission Tariff, the PJM Operating Agreement,
the PJM Reliability Assurance Agreement, and any other applicable PJM manuals or documents,
or any successor, superseding, or amended versions that may take effect from time to time.

Transfer of Product: All Product shall be transferred to Buyer in the manner specified by PIM
or as may otherwise be reasonably requested by Buyer to document that transfer, together with
such additional information, documentation and other instruments as may be required by PJM or
reasonably requested by Buyer.

Master Agreement: This Confirmation is being provided pursuant to and in accordance with
the ISDA Master Agreement supplemented with a Power Annex (collectively, the “Master
Agreement™) dated March 1, 2011 between Seller and Buyer, and constitutes part of and is
subject to the terms and provisions of such Master Agreement. Terms used but not defined
herein shall have the meanings ascribed to them in the Master Agreement.

Standard of Review: All rates, terms and conditions as specified in this Confirmation
hereunder shall remain in effect in accordance with their terms and shall not be subject to change
through application to FERC pursuant to the provisions of Section 205 or 206 of the Federal
Power Act. Absent the agreement of all parties to a proposed change, the standard of review for
changes to any section of the Master Agreement or any Confirmation proposed by a party, a non-
party, or the FERC acting sua sponte, shall be the "public interest" application of the “just and
reasonable” standard of review set forth in United Gas Pipe Line Co. v. Mobile Gas Service
Corp., 350 U.S. 332 (1956) and wer C ission v, Sierra Pacific Power Co., 350
U.S. 348 (1956) and clarified in Morgan Stanley Capital Group, Inc. v, Public Util. Dist. No. ] of
Snohomish 554 U.S. 527 (2008) (the "Mobile-Sierra" doctrine).
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IN WITNESS WHEREOF, the Parties have caused their duly authorized representatives to
execute this Confirmation on their behalf as of the date first above written.

Duke Energy Ohio, Inc.

By: _&,- Q-M

Name: Bryan L. Garnett
Title: President Title: Power Trader
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Schedule 1

i 1l consist of the following:

H

2w



le/21/2011

PUCO Case No. 12-2400-EL-UNC
OCC-POD-05-029 Attachment

NFIDENTIAL PROPRIETA Page 8 of 26

1s:13 R
Y6 WY

PAGE #1783

HHANI195

MASTER POWER PURCHASE AND SALE AGREEMENT
CONFIRMATION LETTER
(06/01/2012-05/31/2013)

This Confirmation Letter (the “Confirmatlon”™) shall confirm the Transaciion agreed to on

Cctober 17, 2011 {"Trade Date™) between Duke Encrgy Ohio, inc. {"Buyer™) and
*('Selier") regerding the sale/purchase of the Product under the

terms and conditions as follows:

RECITALS:

WIHEREAS, Buyer s interested in purchasing unit specific capacity from Seller in the
Unconstmined Region also known as the RTO LDA Zone; -

WHEREAS, Setler mlends 1o supply the umit specific capacity to Buyer utilizing the
following units {collectively, the “Unils™):
units subjecl o the terms and conditions set forth below,

NOW, THEREFORE, in considerntion of the promises and muival covenants set forth
herein and the recoipt and sufficiency of which are hereby acknowledged, the Partics agree as
follows:

GENERAL COMMERCIAL TERMS.

Buyer: Duke Energy Olio, Ine.

Product: Subject te Special Conditions sst forth below, the Product shali consist of Uil
Specific Unforced Capacity from the Units in the Unconstrained Region also known as the RTO
LDA Zone, as defined by PIM from dme to time (“RTO L.DA Zone™), pursuant to the PIM
Reliability Assurance Apreement, or any successor thereto (“RAA™},

Delivery Year:  From and including Hour Endmg ("HE™ 0100 Eagtern Prevailing Time
(“EPT™) on Jung 1, 2012, through and including HE 2400 EPT, on May 31, 2013,

Onantity: - MW
Delivery Point: RTO LDA Zons.

Contract Price: $- per MW-day
Transfer Deadline: Seller shall rranster the Praduct to Buyer on or before _
Special Conditions:

Product: Scller shalf bear all risks associated with changes in the forced outage of the
Generation Capacity Resource designated by Scller as set forth below,

Page 1 of 3
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Chanzes in EFORA Ratings: Final EFORd ratings for the Units will be (inalized by
PIM in January prior o the start of the Delivery Year, f the EFORA rating increases
fromm what was utilized by Buyer to calculate the quantity of Praducl purchased under this
Confirmation az of the Trade Date, then the Scller will provide to the Buyer a
replacement amount of unit specific capacity resources in MWy cyual to the amount by
which the EFORd ratiny increased from what was utilized on the Trade Dale, but limited
to incraments of 0.1 MWs as the minimal smoum. The replacement product shall be
provided by Seller theough o Bilateral Usmit-Specific Transaction (es defined in the PJM
Agreements) before the third incromentsl auction, I the EFOR4 decreases from what
was ufilized by Buyer to calculate the guastity of Product purchased under this
Confirmation as of the Trade Date, then the Buyer will provide to the Seller a
replacement amount of unit specific capncity resources in MWs equal to the amount by
which the EFORd reting decreased fram what was utilized an the Trade Date, but limited
to increments of 0.1 MWs as the minimal amount. The replacement product will be
provided by Buyer through a Bileteral Unit-Specific Transaction before the third
meremental suetion,

The preceding paragraph shall not apply in the event Selier delivers the Product between

Delivery Year Pemalties; Selier shall be responsible for all delivery year penalties
imposed by PIM duzing the Delivery Year concerning the Units and their performance
including, but not fimited to, Peak-Hour Period Availability Charge, Generation
Resource Test Failure Charge, any increase in ¢FORd Penalty Charges and the Peak
Season Maintenance Compliance Penalty Charge {collectively the ‘Delivery Year
Penalties™). LI the Buyer is billed by PIM for any Delivery Year Penaliics applicable to
the Delivery Yenr asaociated with the Units, the Buyer shall pay such amount to PIM and
shall invoice Seller for all such charges, as determined by Buyer in a commercially
repsonable manmer, for payment in their next invaice. In the cvent that the Buyer
receives additional monies from PIM for better cFORp performance by the Unim
{*eFORp Credits™) for any Delivery Year, the Buyer shali pay sach eFORp Credits, as
determined by Buyer in a commercially reasonable manner, to Seller in the next invoice,

Transfer of Product: All Products shall be transferred to Buyer in the manner specified
by PIM or as may otherwise be rcasonably requested by Buyer to document {hat transter,
together with such additional information, documentation and other imstruments as may
be required by PIM or reasonably requested by Buyer.

Definitions:  Capitalized torms that are used, but not defined herein or in the Master
Agreement shall have the meaning aseribed to them in the PIM Agreements. “PIM
Agreements”™ means the PJM Open Access Transmission Tarift, the PIM Operating
Agreement, the PIM Reliability Assurance Agreement, and any other applicablc PIM
manuals ot documents, or any successor, superseding, or amendad versions that may take
effect from time 1o time.

Page 2 of 3
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Master Agreement: This Confirmation is being provided pursuant to and in accordance with
the ISDA Master Agrcement supplemented with & Power Annex (collectively, the “Master
Agreement™ dated August 1, 2005 between Seller and Buyer, and constilutes part of and is
subject to the terms and provisions of such Master Agreement. Terms used but not defined
herein shail have the meanings ascribed (o them in the Master Agreement.

Standard of Reviey: All rates, terms and conditions as specified in this Confirmation
hereunder shall remain in effect in accordance with their terms and shall not be subject to change
through application to FERC pursuant to the provisions of Section 205 or 206 of the Federal
Power Act, Absent the agrcement of all parties to a proposed chahge, the standard ol review for
changes to any scction of the Master Agreement or any Confumation propuoscd by a patty, 8 non-
party, ot the FERC acting sua sponte, shall be the "publie interest” slandard of review sei forth in
United Gas Pipe Line Co. v._Mobile Gas Seryice Cormp., 350 U.S. 332 (1936) and Federal Power
Commission v. Sierra Pacific Power Ca,, 350 U.S. 348 {1956) (the "Mobiie-Sierra” doctrine).

FAGE B3/82

IN WITNESS WHEREOF, the Parties have caused their duly authorized representatives to execule

this Agreement on their behalf as of the date first above written,

Duke Energy Ohio, Inc.

ver . 0 Neme e K

Title:  Manager, Pawer Trading Title: “ew e

ro. R o985

Page 3 of 3
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DEGRIFTT 04

May 22,2012

Duke Energy Ohiu, Inc.

To Whom It May Concern:

This letter shall serve st an addendum (Addendum™) to the Master Power Puschase and Sale ent

cmmmmmmmwommw#
on Augnat 26, 2011, & copy of which is attached hereto as Exhibit and upon

execution bemof shall become a part of the Agreement.

Addition ts Special Conditiens:
pe e s N . s o 4ot
Requirement” eater for the contract Delivery Year,

IN WITNESS WHEREOF, ihe Partics have camsed their duly euthorized representatives to
execule this Addendom on theis behalf effective as of the date first above written.

Dukie Exergy Ohlo, Ine,

Nome: __ e M
Tile e
Foo  SUh-287-264%

Page | of |
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MASTER FOWER PURCHASE AND SALE AGRERMENT

‘This Confrmation Lettew (the “Contlamation™) shall copdfion the Transaction agreed to on,
Auguat 26, 2011 (“Teade Dats™) batween Duks Energy Obio (“Buyes™ sod
&wmmuwWMmmmmu

RECITALS:

WHBREAS, Buyer Is interasted in purbasing vait specific cspesity from Seller i the
Unconsimained Region. also known as the RTO LDA Zone;

WHBRBAS! Seﬂmlmdntnghp the ugit ﬁﬁo capacity to Buyer wtilizing the
units (collactively, the "Units™):; e
torma .t " wod

NOW, THEREFORE, in considecation of the premises aod mntunl covattants st firth
herein and the receipt and suffioiency of which e heroby anknowlodged, the Partles agres as

Fradact: Sulject to Special Conditiona sef forth below, the Product shali consist of Unit
Specifia Umdﬁdw&whummmwmmwuum
LDA Zone, an by PAM from tine to digw ("RTO LDA Zone™), purmiant to the PIM
Roliability Assunmce Agreemant, or any susoessor theosto ("RAA™).

Dalivery Year: From and including Hour Bnding (“HE™) 0100 Eastern Prevailing Time
C'RPT™) on Juge 1, 2012, Sough end hioluding HB 2400 EPT, on May 31, 2013,

Qusntity: MWV
Relivere Polntr  RTO LDA Zane.
Contract Pice: S pes MW-day

Seesial Conditions: :

Prodoct: Seller shall bear all tisk associsted with changes iv the forced outags of thw
Gensrstion Cupacity Resoums Seafgnated by Seller s3 see forth below,

Changes i R4 sxings for the Units will be finalixed by
PIM on or beftre . If ths BROR4 rating incressce frotn what wits

Poge 1 of3
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Chonges In EFORE Ratings: Final EFORd retings for the Units will be fnslized by
PIM in Jenuncy prior to the sturt of the Delivery Year, If the EFORA madng Increases
from what was utilized by Buyver 1o caleulnte the quaniity of Product purchesed under thia
Confirmetion as of the Trede Dote, then the Sciler will provide to the Buysr »
replscemsnt amount of unit spacific capacity resources in MWs cytial &y the smount by
which the ERORJ ratiny increased from what was utilized on the Tmde Date, but limicd
to {ncrements of 0.1 MWs e the minimal smoust. The replacement product shal) be
provided by Seller through o Bilatsral Unit.Specific Trengaction (us defined in tha PIM
Agrecmants) befive the third incremental suction. If the EFORJ decreases from what
wag ulilized by Buyer to osioules the quariity of Product purchesed’ under this
Coonfimation ot of the Trade Dma, thes (ve Buysr will provide o lbe Sellsr »
repiscement amaunt of unit spocifiz copocily resources ko MWe equal 2o the amount by
which the EFORd rating decressed from what wes utitized on the Trade Date, but limind
o [ncrements of 0.1 MWs a3 the minimal amount. The replaceient product will b
provided by Suyor through @ Dilmersl Unit-Specific Tramssction before the third
ineremmentsl suetion,

The shall in the svent Selfor delivers the Produet between

Deltyery Yoar Pannides: Soller sl be responsible for alt dollvery year ponaitics
imposed by P5M during vhe Dellvery Year voncerning the Units and thelr perfotmance
including, bt not Hmited v, Posk-Hour Peviod Awnilabilily Cherge, Ceueration
Regourco Test Failure Charge, sy incresse in eFORd Pamity Chorges and the Pk
Sesson Maintansnce Complisnce Ponslty Chargs (coBlectively the ‘Deflvery Year
Penslties™). If the Buyer is billod by PIM for nay Delivery Yeur Povwities applicable to
the Delivery Year assoolsted with the Units, the Buyer shali pay sich amouat o PIM and
shal) invoice Seller for all such charges, as detesmined by Buyer in & commorolally
eaponeble mumner, for payment In thelr next fuvoloa. In the event that the Buyor
recelves additionsl monies from PIM for better cFORp performance by the Unita
('eFORp Credinn™) for any Delivery Yenr, the Buysr shail pay suoh eFORp Crodin, ns
dotermined by Buyer in & comamercially rexsovabio musner, © Sollsr in the pext iovoics.

‘Trnnsfer of Product: All Produces shall bo tranafesred w Buywr in the maaner specified
by PIM or as may otherwize be roasoasbly requasted by Buyer to documtent that ransfar,
mygether with such additions! information, documentation and othsr fnstruments as muy
be required by PIM or reasonably requested by Buyey.

Dofinitlons:  Capitalized tovms fhat ore used, but oot defined herein or in e Masier
Agroeynant shall have ihe mecaing sssribed to them In the PIM Agrocmeats. “PIM
Agrooments” means the PIM Oper Accwss Trensovission Teriff, the PIM Operating
Agroament, tha PIM Radiobility Assunmce Agresment, and any other sppiicable PIM
manuals of documonts, or any successor, supssseding, or amended versions thal muy ke
cffoct from: ties to time,

Page2of3
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warzn ass [ N e oa/es

Ningtar Apresment; Thiz Confirmation is deing provided pursnant o and in acoordance with
the ISDA Muosier Agreement supplcmented with & Powar Annax {cuileatively, the “Master
Agreement™) doted Augas 1, 2005 berween Seiler and Buyer. and conatites pert of and 12
subject to tho terma and peovisions of mich Master Agroement. Tonms used bt nol defhwed :
herein shall have the meanings ascribed © thom in the Master Agreoment.

Stapdard of Revisw: Al mies, terms gad condlitions e wpecifled In dhis Confirmation ¢
hercundez shall rermain in affect ig wecordance with: their tcrms aod shall not be subjecy 1o change
through spplication to PARC pumusnl to the provisiuns of Section 203 or 206 of tho Fedent]
Powor Act. Absent the agresmant of olf parties to » proposed change, the standwrd of roviow fot i
chmngas o any acction of the Master Agrecmeni or any Confirmation propesad by a party, a non-
party, or the BERC acting sus spontc, shall be i “pisbile hntercat® stendard of reviow et forth In

y ica Cotn., 330 U.S. 332 (1956) and Eadacal Power
Coramisyion v, Slerra Pacific Power Go, 350 U.S. 348 (1956) (tho “Mobile-Sierra® doctrice). _

™ WITNESS WHRREOR, the Parties hove ctnmed their dvly suthorized ispresontatlives to execute
this Agmement on thoir beholf aa of the dete first above written.

— —

oo O Nome: e Dt
Title: DMangger Power Tradig . Tites _Sewdar
fax: NN Fax: _ V% =YL -S\Q' 2\

Poge 3 of 3
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MASTER POWER PURCHASE AND SALE AGREEMENT
CONFIRMATION LETTER
(06/01/2012-05/31/2013)

This Confirmation Letter (the “Confirmation”) shall confirm the Transactions agreed to
on December 2011 (“Trade Date™) between Duke Energy Ohio, Inc. (“DEO”) and
regarding the exchange of the

Products identified in Transaction 1 and transaction 2 below under the terms and conditions as
follows:

RECITALS:

WHEREAS, DEO is interested in purchasing unit specific capacity from [l in the
Unconstrained Region also known as the RTO LDA in accordance with the terms of Transaction
1 as defined below;

WHEREAS, F intends to supply the unit specific capacity to DEO utilizing the
unit(s} set forth on Schedule 1 attached hereto (collectively, the “Units™) subject to the terms and
conditions of Transaction 1;

WHEREAS, [l is interested in purchasing cleared buy bid capacity from DEQ in
accordance with the terms of Transaction 2 as defined below; and

NOW, THEREFORE, in consideration of the premises and mutual covenants set forth
herein and the receipt and sufficiency of which are hereby acknowledged, the Parties agree as
follows:

Transaction 1
seter:
Buyer: Duke Energy Ohio, Inc.

Product: Subject to Special Conditions set forth below, the Product shall consist of Unit
Specific Unforced Capacity from the Units in the Uncenstrained Region also known as the RTO
LDA, as defined by PIM from time to time (“RTO LDA"), pursuant to the PJM Reliability
Assurance Agreement, or any successor thereto (“RAA™).

Delivery Year: From and including Hour Ending (“HE”) 0100 Eastern Prevailing Time
(“EPT”) on June 1, 2012, through and including HE 2400 EPT, on May 31, 2013.

Quantityv: MWV
Delivery Point: RTO LDA.

Contract Price: S- per MW-day

Transfer Deadline: Seller shall transfer the Product to Buyer on or before_.
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Special Conditions:

Delivery Year Penalties: Seller shali be responsible for all delivery year penalties imposed by
PJM during the Delivery Year concerning the Units and their performance including, but not
limited to, Peak-Hour Period Availability Charge, Generation Resource Test Failure Charge, any
increase in eFORd Penalty Charges and the Peak Season Maintenance Compliance Penalty
Charge (collectively the ‘Delivery Year Penalties™). If the Buyer is billed by PIM for any
Delivery Year Penalties applicable to the Delivery Year associated with the Units, the Buyer
shall pay such amount to PJM and shall invoice Seller for all such charges, as determined by
Buyer in a commercially reasonable manner, for payment in their next inveice. In the event that
the Buyer receives additional monies from PJM for better eFORp performance by the Units
(‘eFORp Credits™) for any Delivery Year, the Buyer shall pay such eFORp Credits, as
determined by Buyer in a commercially reasonable manner, to Seller in the next invoice.

Transaction 2
Seller: Duke Energy Ohio

Product: Subject to Special Conditions set forth below, the Product shall consist of Planning
Year Cleared Buy Bid Capacity from the PJM * Incremental RPM auction for the
Unconstrained Region also known as the RTO LDA , as defined by PJM from time to time
(“RTO LDA ™), pursuant to the PJM Reliability Assurance Agreement, or any successor thereto
(G‘RAA!I)‘

Delivery Year: From and including Hour Ending (“HE”) 0100 Eastern Prevailing Time
(“EPT”) on June 1, 2012, through and including HE 2400 EPT, on May 31, 2013 (PJM Planning
Year 2012-2013),

Quantity: -MW
Delivery Point: RTO LDA

Contract Price: Contract Price: $- per MW-Day which shall be paid pursuant to the
Settlement Procedure set forth below.

Settlement Procedure: The Settlement Procedure shall be as follows: Since PJM invoices
the Buyer for the Incremental Auction Charges, upon transfer of the Product to the Buyer in
PIM’s eRPM System, the Seller will be released from the Incremental Auction Charge
associated with the respective Quantity of Product sold hereunder, and the Buyer shall pay
directly to PJM the Incremental Auction Charge of $ $-.
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GENERAL COMMERCIAL TERMS (Transaction 1 and 2).

Definitions: For the purposes of this Confirmation, “PJM” shall mean PJM Interconnection
LLC or any successor thereto. Capitalized terms that are used, but not defined herein or in the
Master Agreement shall have the meaning ascribed to them in the PJM Agreements. “PJM
Agreements” means the PJM Open Access Transmission Tariff, the PJM Operating Agreement,
the PJM Reliability Assurance Agreement, and any other applicable PJM manuals or documents,
or any successor, superseding, or amended versions that may take effect from time to time.

Transfer of Product: All Product shall be transferred to Buyer in the manner specified by PIM
or as may otherwise be reasonably requested by Buyer to document that transfer, together with
such additional information, documentation and other instruments as may be required by PJM or
reasonably requested by Buyer.

Master Agreement: This Confirmation is being provided pursuant to and in accordance with
the ISDA Master Agreement supplemented with a Power Annex (collectively, the “Master
Agreement™) dated March 1, 2011 between Seller and Buyer, and constitutes part of and is
subject to the terms and provisions of such Master Agreement. Terms used but not defined
herein shall have the meanings ascribed to them in the Master Agreement.

Standard of Review: All rates, terms and conditions as specified in this Confirmation
hereunder shall remain in effect in accordance with their terms and shall not be subject to change
through application to FERC pursvant to the provisions of Section 205 or 206 of the Federal
Power Act. Absent the agreement of all parties to a proposed change, the standard of review for
changes to any section of the Master Agreement or any Confirmation proposed by a party, a non-
party, or the FERC acting sua sponte, shall be the "public interest” application of the “just and
reasonable” standard of review set forth in United Gas Pipe Line Co. v. Mgbile Gas Service

Corp., 350 U.S. 332 (1956) and Federal Power Commission v, Sierra Pacific Power Co., 350
U.8S. 348 (1956) and clarified in Morgan Stapley Capital Group, Inc. v, Public Util. Dist. No_ | of

Snohomish 554 U.S. 527 (2008) (the "Mobile-Sierra" doctrine).

IN WITNESS WHEREOF, the Parties have caused their duly authorized representatives to
execute this Confirmation on their behaif as of the date first above written.

By: By: _.MM

Name: ] Name: Bryan L. Gamett
Title: President Title: Power Trader
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Schedule 1

The Units shall consist of the following:

pwnp
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MASTER POWER PURCHASE AND SALE AGREEMENT
CONFIRMATION LETTER
(06/01/2013-05/31/2014)

This Confirmation Letter (the “Confirmation™) shall confirm the Transactions agreed to

on December , 2011 (“Trade Date”} between Duke Energy Ohio, Inc. (“DEQ™) and
roducts 1dentifted 1n Transaction 1 and transaction ow under the terms and conditions as
follows:

RECITALS:

WHEREAS, DEO is interested in purchasing unit specific capacity from [JJJJJijin the
Unconstrained Region also known as the RTO LDA in accordance with the terms of Transaction
1 as defined below;

WHEREAS, [l intends to supply the unit specific capacity to DEO utilizing the
unit(s) set forth on Schedule 1 attached hereto (collectively, the “Units”™) subject to the terms and
conditions of Transaction i;

" WHEREAS, [ is interested in purchasing cleared buy bid capacity from DEO in
accordance with the terms of Transaction 2 as defined below; and

NOW, THEREFORE, in consideration of the premises and mutual covenants set forth
herein and the receipt and sufficiency of which are hereby acknowledged, the Parties agree as
follows:

Transaction 1

Buyer: Duke Energy Ohio, Inc.

Product: Subject to Special Conditions set forth below, the Product shall consist of Unit
Specific Unforced Capacity from the Units in the Unconstrained Region also known as the RTO
LDA, as defined by PJM from time to time (“RTO LDA™), pursuant to the PIM Reliability
Assurance Agreement, or any successor thereto (“RAA™).

Delivery Year: From and including Hour Ending (“HE™) 0100 Eastern Prevailing Time
(“EPT”) on June 1, 2013, through and including HE 2400 EPT, on May 31, 2014.

Quantity: EI MW
Delivery Point: RTO LDA.

Contract Price: Sl per MW-day
Transfer Deadline: Seller shall transfer the Product to Buyer on or before ||| |  NGTENIEIGzG

Special Conditions:
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Delivery Year Penalties: Seller shall be responsible for all delivery year penalties imposed by
PIM during the Delivery Year conceming the Units and their performance including, but not
limited to, Peak-Hour Period Availability Charge, Generation Resource Test Failure Charge, any
increase in eFORd Penalty Charges and the Peak Season Maintenance Compliance Penalty
Charge (collectively the ‘Delivery Year Penalties”). If the Buyer is billed by PIM for any
Delivery Year Penalties applicable to the Delivery Year associated with the Units, the Buyer
shall pay such amount to PJM and shall invoice Seller for all such charges, as determined by
Buyer in 2 commercially reasonable manner, for payment in their next invoice. In the event that
the Buyer receives additional monies from PJM for better eFORp performance by the Units
(‘eFORp Credits”) for any Delivery Year, the Buyer shall pay such eFORp Credits, as
determined by Buyer in a commercially reasonable manner, to Seller in the next invoice.

Transaction 2
Seller: Duke Energy Ohio, Inc.

Buve:: I

Product: Subject to Special Conditions set forth below, the Product shall consist of Planning
Year 2013-2014 Cleared Buy Bid Capacity from the PIM 1® Incremental RPM auction for the
Unconstrained Region also known as the RTO LDA, as defined by PIM from time to time
(“RTO LDA”), pursuant to the PJM Reliability Assurance Agreement, or any successor thereto
(“RAA™).

Delivery_Year: From and including Hour Ending (“HE") 0100 Eastern Prevailing Time
(“EPT) on June 1, 2013, through and including HE 2400 EPT, on May 31, 2014 (PJM Planning
Year 2013-2014).

Quantity: -MW
Delivery Point: RTO LDA

Contract Price: Contract Price: SJJJj per MW-Day which shall be paid pursuant to the
Settlement Procedure set forth below.

Settlement Procedure: The Settlement Procedure shall be as follows: Since PJM invoices the
Buyer for the Incremental Auction Charges, upon transfer of the Product to the Buyer in PJM’s
eRPM System, the Seller will be released from the Incremental Auction Charge associated with
the respective Quantity of Product sold hereunder, and the Buyer shall pay directly to PJM the
Incremental Auction Charge of $ S

GENERAL COMMERCIAL TERMS (Transaction 1 and 2).

Definitions: For the purposes of this Confirmation, “PJM” shall mean PJM Interconnection
LLC or any successor thereto. Capitalized terms that are used, but not defined herein or in the
Master Agreement shall have the meaning ascribed to them in the PJM Apgreements. “PJM
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Agreements” means the PJM Open Access Transmission Tariff, the PIM Operating Agreement,
the PJM Reliability Assurance Agreement, and any other applicable PJM manuals or documents,
or any successor, superseding, or amended versions that may take effect from time to time.

Transfer of Product: All Product shall be transferred to Buyer in the manner specified by PJM
or as may otherwise be reasonably requested by Buyer to document that transfer, together with
such additional information, documentation and other instruments as may be required by PJM or
reasonably requested by Buyer.

Master Agreement: This Confirmation is being provided pursuant to and in accordance with
the ISDA Master Agreement supplemented with a Power Annex (collectively, the “Master
Agreement”) dated March 1, 2011 between Seller and Buyer, and constitutes part of and is
subject to the terms and provisions of such Master Agreement. Terms used but not defined
herein shall have the meanings ascribed to them in the Master Agreement.

Standard of Review: All rates, terms and conditions as specified in this Confirmation
hereunder shall remain in effect in accordance with their terms and shall not be subject to change
through application to FERC pursuant to the provisions of Section 205 or 206 of the Federal
Power Act. Absent the agreement of all parties to a proposed change, the standard of review for
changes to any section of the Master Agreement or any Confirmation proposed by a party, a non-
party, or the FERC acting sua sponte, shall be the "public interest”" application of the “just and
reasonable” standard of review set forth in United Gas Pipe Line Co. v. Mobile Gas Service
Corp., 350 U.S. 332 (1956) and Federal Power Commission v. Sierra Pacific Power Co., 350
U.S. 348 (1956) and clarified in Morgan Stanley Capital Group, In¢. v. Public Util. Dist. No. | of
Snohomish 554 U.S. 527 (2008) (the "Mobile-Sierra” doctrine).

IN WITNESS WHEREOQF, the Parties have caused their duly authorized representatives to
execute this Confirmation on their behalf as of the date first above written.

By: _ﬂw { M

Name: Bryan L. Garnett

By:

Name:

Title: President Title: Power Trader
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Schedule |

The Units shall consist of the following:

BwNpe
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MASTER POWER PURCHASE AND SALE AGREEMENT
CONFIRMATION LETTER
(06/01/2014-05/31/2015)

This Confirmation Letter (the “Confirmation™} shall confirm the Transaction agreed to on

June 17, 2011 (“Trade Date™) between Duke Energy Ohio, Inc. (“Buyer”) and _
(“Seller”) regarding the sale/purchase of the Praduct under

the terms and conditions as follows:
RECITALS:

WHEREAS, Buyer is interested in purchasing unit specific capacity from Seller in the
Unconstrained Region also known as the RTO LDA Zone,

WHEREAS, Seller intends to supply the unit specific capacity to Buyer utilizing the units set
forth on Schedule 1 attached hereto (collectively, the “Units™) subject to the terms and conditions
set forth below; and

NOW, THEREFORE, in consideration of the premises and mutual covenants set forth
herein and the receipt and sufficiency of which are hereby acknowledged, the Parties agree as
foliows:

GENERAL COMMERCIAL TERMS.

Buyer: Duke Energy Ohio, Inc.

Product: Subject to Special Conditions set forth below, the Product shall consist of Unit
Specific Unforced Capacity from the Units in the Unconstrained Region also known as the RTO
L DA Zone, as defined by PIM from time to time (“RTO LDA Zone”), pursuant to the PJM
Reliability Assurance Agreement, or any successor thereto (“RAA™).

Delivery Year: From and including Hour Ending (“HE™) 0100 Eastern Prevailing Time
(“EPT”) on June 1, 2014, through and including HE 2400 EPT, on May 31, 2015.

Quantity: -MW
Delivery Point: RTO LDA Zone.
Contract Price: SHI/ «ow-day

Special Conditions:

Product: Selier shall bear all risk associated with changes in the forced outage of the
Generation Capacity Resource designated by Seller as set forth below.

Page 1 of 4
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Changes in EFORd Ratings: Final EFORJ ratings for the Units will be finalized by
PJM in January prior to the start of the Delivery Year. If the EFORd rating increases
from what was utilized by Buyer to calculate the quantity of Product purchased under this
Confirmation as of the Trade Date, then the Seiler will provide to the Buyer a
replacement amount of unit specific capacity resources in MWs equal to the amount by
which the EFORd rating increased from what was utilized on the Trade Date but, limited
to increments of 0.1 MWs as the minimal amount. The replacement product shall be
provided by Seller through a Bilateral Unit-Specific Transaction (as defined in the PIM
Agreements) before the third incremental auction. If the EFORd decreases from what
was utilized by Buyer to calculate the quantity of Product purchased under this
Confirmation as of the Trade Date, then the Buyer will provide to the Seller a
replacement amount of unit specific capacity resources in MWs equal to the amount by
which the EFORA rating decreased from what was utilized on the Trade Date but, limited
to increments of 0.1 MWs as the minimal amount. The replacement product will be
provided by Buyer through a Bilateral Unit-Specific Transaction before the third
incremental auction.

Delivery Year Penalties: Seller shall be responsible for all delivery year penalties
imposed by PIM during the Delivery Year concemning the Units and their performance
including, but not limited to, Peak-Hour Period Availability Charge, Generation Resource
Test Failure Charge, any increase in eFORd Penalty Charges and the Peak Season
Maintenance Compliance Penalty Charge (collectively the *Delivery Year Penaities™). If
the Buyer is billed by PJM for any Delivery Year Penalties applicable to the Delivery
Year associated with the Units, the Buyer shal] pay such amount to PJM and shall invoice
Seller for all such charges for payment in their next invoice. In the event that the Buyer
receives additional monies from PJM for better ¢eFORp performance by the Units
(‘eFORp Credits”) for any Delivery Year, the Buyer shall pay such eFORp Credits to
Seller in the next invoice,

Transfer of Product: All Product shall be transferred to Buyer in the manner specified
by PJM or as may otherwise be reasonably requested by Buyer to document that transfer,
together with such additional information, documentation and other instruments as may
be required by PJM or reasonably requested by Buyer.

Definitions: Capitalized terms that are used, but not defined herein or in the Master
Agreement shall have the meaning ascribed to them in the PJM Agreements. “PIM
Agreements” means the PJM Open Access Transmission Tariff, the PJM Operating
Agreement, the PIM Reliability Assurance Agreement, and any other applicable PIM
manuals or documents, or any successor, superseding, or amended versions that may take
effect from time to time.

Master Agreement: This Confirmation is being provided pursuant to and in accordance with

the ISDA Master Agreement supplemented with a Power Annex (collectively, the “Master
Agreement”) dated March 1, 2011 between Seller and Buyer, and constitutes part of and is

Page 2 of 4
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subject to the terms and provisions of such Master Agreement. Terms used but not defined
herein shall have the meanings ascribed to them in the Master Agreement.

Standard of Review: All rates, terms and conditions as specified in this Confirmation
hereunder shall remain in effect in accordance with their terms and shall not be subject to change
through application to FERC pursuant to the provisions of Section 205 or 206 of the Federal
Power Act. Absent the agreement of all parties to a proposed change, the standard of review for
changes to any section of the Master Agreement or any Confirmation proposed by a party, a non-
party, or the FERC acting sua sponte, shall be the "public interest" standard of review set forth in

United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal Power
Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956) (the "Mobile-Sierra” doctrine).

IN WITNESS WHEREOF, the Parties have caused their duly authorized representatives to execute
this Agreement on their behalf as of the date first above written.

Duke Energy Ohio, Inc.

Name:

Name: .
Title: President, Dukengnergy Commercial

Title: President

Phone No: — Phone No: 513.419,5467
Fax: ——_ Fax: 513.419.5914

Page 3 of 4
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The Units shall consist of the following:
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