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In the Matter of the Application of )
The Dayton Power and Light Company ) Case No. 1286[/-RDR
To Establish Tariff Riders. )

MEMORANDUM IN SUPPORT

l. INTRODUCTION

The Commission erred when it determined that th€ RS provision that
continues indefinitely as a part of DP&L’s ESPThe parties to the ESP | settlement
agreed explicitly that DPL could continue to bifidacollect the RSC until December 31,
2012. The Commission found that the limited extamsf the prior charge was in the
public interest when it approved the ESP | Settl@m®&ecause authorization of the RSC
after December 31, 2012 violates the ESP | Settiiared is not in the public interest,
the Commission’s December 19, 2012 Entry was unlbarid unreasonable.

A. When It Approved The ESP | Order, The Commission

Determined That An Extension Of The RSC Was LawfuOnly
Through December 31, 2012.

On June 24, 2009, the Public Utilities Commissib®hio (“Commission”)
issued an Opinion and Ord€fESP | Order”) in Dayton Power & Light Company’s
("DP&L") ESP | Casadopting the ESP | Settlement and approving astredesecurity
plan (“ESP”) for DP&L through December 31, 2012helESP | Settlement contained
the following key provisions:

To assist in maintaining rate certainty, the partigree to extend

DP&L's current rate plan through December 31, 2@k2ept as
expressly modified hereih.

% In the Matter of the Application of the Dayton Rowand Light Company for Approval of its Electric
Security PlanCase Nos. 08-1094-EL-SSO, Opinion and Order (24n2009) (hereinafterESP |

Case€). DP&L’s ESP was resolved through a Stipulateord Recommendation submitted on February 24,
2009 (hereinafter, “ESP | Settlement”).

* ESP | Settlement at 4 (Section 1).



* k%

The current RSS [RSC] charge will continue as algpassable
charge through December 31, 2012.

* % %

DP&L will file a new ESP and/or MRO case by March 2012 to
set SSO rates to apply for a period beginning Jama2013. At
least 120 days prior to March 31, 2012, DP&L wdhsult with
interested Signatory Parties to discuss the ffling.

The ESP | Settlement, by addressing the durafitimeonon-bypassable Rate
Stabilization Charge (“RSC”), plainly contained agreement for this charge to end on
December 31, 2012. The Commission in adoptinde®e | Settlement as presented by
the parties, including the applicant DP&L, approtleat agreement as being in the public
interest. Neither the ESP | Settlement nor thedathorize RSC charges beyond such
date.

B. The Commission Extended The RSC For A Term Not

Contemplated By The Parties’ Agreement And Beyond fie

Limits Of The Period That The Commission Found Wadn
The Public Interest.

On March 30, 2012, DP&L filed an application witletPUCO to establish a
standard service offer in the form of a Market Ratker (“MRQO”). On September 7,
2012, DP&L filed a Notice of Withdrawal of its MRCQAt the same time, it filed a
Motion to Set Procedural Schedule for an ElectacuBity Plan filing, to be made on or
before October 8, 2012.

On September 26, 2012, Joint Movarssbmitted a Joint Motion Seeking

Enforcement of Approved Settlement Agreements am®3 Issued by the Public

®|d. (Section 3).
®1d. at 7 (Section 9).

7 Joint Movants included Industrial Energy Users@@MA Energy Group, Wal-Mart Stores East LP and
Sam'’s East, Inc., Ohio Partners for Affordable EyeKroger Co., SolarVision, LLC, Ohio Energy Group
Honda of America Manufacturing, Inc., and the Giff the Ohio Consumers’ Counsel



Utilities Commission of Ohio (“Joint Motion”). Thé&oint Motion requested that the
Commission require DP&L to comply with the Commissiapproved settlement
agreement and end the Rate Stabilization Chargetefé December 31, 2012. In
addition to Joint Movants’ position that the con@tion of this charge would violate the
Settlement Agreement in tlESP Iproceeding, Joint Movants also stated that the
termination of the RSC charge “will provide shogpend non-shopping customers with
a better ability to project future electric biltgmpare SSO prices with prices available
from competitive retail electric service (“CRESHopiders and make such future electric
bills more stable and certaifi.”

Rather than comply with the terms of its Settlenfemteement and the
Commission’s Order approving that Agreement, DP&gponded to Joint Movants on
October 11, 2012, contesting the claims in thetMwtion. DP&L also claimed that
ending the RSC would threaten DP&L'’s financial grte).° DP&L then filed a Motion
to Continue Briefly Current Rates Until Implemeiatof Terms of a Commission Order
on November 7, 2012 (“Motion”). In that Motion, BP requested that the Commission
approve its successor SSO prior to December 32 26d also further replied to the
Joint Motion.

The PUCO, in its Entry of December 19, 2012, detie Joint Motion and
granted DP&L’s Motion to continue its rates, indluglthe RSC, for an indefinite period.
The PUCO found that it would be consistent withtees 4921.141 and Sections

4928.143(C)(2)(b) of the Revised Code to contimge“provisions, terms and conditions

81d.

® Memorandum Of The Dayton Power And Light Compampposition To Joint Motion Seeking
Enforcement Of Approved Settlement Agreements Andk€ Issued By The Public Utilities Commission
Of Ohio, Docket No. 12-0426-EL-SSO, pp. 11-12 & Bihl (Declaration of William J. Chambers).



of the ESP” until a subsequent offer is authoriz€te only issue before the Commission
is whether the ESP | Settlement and the applidalleauthorize DP&L to collect the

RSC beyond December 31, 2012. They do not. BedaB&L agreed in the ESP |
Settlement that the Company would not collect ts&€Rifter December 31, 2012, and
the PUCO approved the settlement, it is unlawfal anreasonable for the PUCO to

allow the electric utility to continue to colle¢tted RSC from customers beyond December

31, 2012.

Il STANDARD OF REVIEW

Applications for rehearing are governed by R.AQ3120. This statute provides
that within thirty days after an order is issuediby Commission “any party who has
entered an appearance in person or by counset iprtiteeding may apply for rehearing
in respect to any matters determined in the pranged® Furthermore, the application
for rehearing must be “in writing and shall setficspecifically the ground or grounds on
which the applicant considers the order to be \smeable or unlawful™

In considering an application for rehearing, tlwrnission “may grant and hold
such rehearing on the matter specified in suchiegtjn, if in its judgment sufficient
reason therefore is made to appéarIf the Commission grants a rehearing and
determines that “the original order or any partélogis in any respect unjust or

unwarranted, or should be changed, the commissanabrogate or modify the same

*%%k 1 13

1YR.C. 4903.10.
Hd.
1214,
3.



As parties to the instant proceeding, Joint Mosanéet the statutory condition
necessary to file an application for rehearing uiRl€. 4903.10. Joint Movants
respectfully request that the PUCO grant reheaimjterminate the RSC, so that
customers of DP&L are not paying for a charge sihatuld have expired on December

31, 2012, under the terms of a PUCO approved Siijou.

.  ARGUMENT
A. The PUCO Erred In Allowing The Rate Stabilization Charge
To Continue Into 2013, In Contravention To A Settlenent
Agreement That Terminated The Charge on December 31
2012.
Among other provisions, the ESP | Settlement aygatdy the Commission
included the following provisions:

The current RSS [RSC] chargall continue as anonbypassable
charge through December 31, 20Through December 31, 2012,
shopping customers who return to DP&L shall payStendard
Service Offer ("SSO") rate under the applicabléftaf

* * *

DP&L will file a new ESP and/or MRO case by March 2012 to
set SSO rates to apply for period beginning JantiaPp13. At
least 120 days prior to March 31, 2012, DP&L wohsult with
interested Signatory Parties to discuss the fithg.
These provisions clearly indicate that the parigeed that the RSC charge
would terminate at the end of calendar year 201that, after such date, a new SSO
rate would apply. Indeed the concept was that DM&LId file an application for a new

SSO in early 2012 to give the PUCO sufficient tifnme months) to adjudicate its

application and render a decision for new SSO tatég implemented January 1, 2013.

14 ESP 1 Settlement at 4 (Section 3) (Emphasis added)
15 ESP | Settlement at 7 (Section 9).



While the Commission is not bound to accept theseof any stipulation, a
stipulation presented to the commission is entittethe force of law if it is approved by
an order of the Commissidf. Indeed, the Commission, in many proceedings, has
recognized the importance of enforcing the termsetlements! While the PUCO may
change or modify earlier orders, it must justify @imanges. Further, if the Commission
revisits an issue, as the Supreme Court of Ohicstadsd, it should do so only when the
need is clear and the prior decision was in errarder to ensure the “predictability
which is essential in all areas of the law, inchgdadministrative law*® As discussed
below, however, the Commission has not justifisdibdification to extend the
collection of the RSC rate from December 31, 2@l2dame indefinite point in the future.

The Commission’s December 19, 2012 Entry extenthedRSC indefinitely has
undermined the value of the Settlement to the gmudther than DPL. The signatory
parties to the settlement, including DP&L, intendleat the RSC would terminate on
December 31, 2012. The termination date of the R&€part of a package, and the
Commission has allowed DP&L to selectively retaiaat of the package for itself. In
the December 19, 2012 Entry, the Commission effelstitossed the signatory parties’
expectations aside, and rendered the paragraple settlement regarding the termination
of the RSC meaningless. The Commission’s detextioin is unreasonable and

unlawful; it violates the rule of construction (dipg to both legislation and agreements)

18 See Ohio Consumers’ Counsel v. Pub. Util. Comm@hib, 114 Ohio St.3d 340, 2007-Ohio-4276
(2007); AK Steel Corp. v. Pub. Util. Comm’n of Ohib Ohio St.3d 81, 82-83, 765 N.E.2d 862 (2002);
Ohio Adm. Code 4901-1-30(D)See also Akron v. Pub. Util. Comm’n of Q& Ohio St.2d 155, 157, 9
0.0.3d 122, 378 N.E.2d 480 (1978).

"See, e.g., In the Matter of the 1995 Electric Ldrgm Forecast Report of the Cincinnati Gas & Electr
Company Case Nos. 95-203-EL-FOR, et al. (Opinion and ©ai&9-50) (Dec. 19, 1996).

18 Ohio Consumers’ Counsel v. Public Util. Comm. 1@i@St.3d 49; 461 N.E.2d 303 (1984).



that requires that meaning be assigned to all tammdsprovisions and the assigned
meaning be based on the entire agreerfieifthe PUCQO'’s decision to allow DP&L to
continue to bill and collect the RSC (a chargeustaemers of $73 million annually or
$6.1 million monthly) to continue in contraventiohthe terms of a Commission
approved Settlement, without basis or evidencegumuhes all settling parties’ ability to
rely on the settlement process to resolve thefeinces.

B. The Commission Erred In Its Reliance On R.C.

4928.143(C)(2)(b) To Support Its Decision To Allowhe Rate
Stabilization Charge To Continue Indefinitely.

As provided by the ESP | Settlement, the terhefRSC as a provision &SP |
ended on December 31, 2012. The Commission, nelest) permitted DP&L to
continue to collect the RSC beyond its explicitrterAs the basis for its determination to
continue the RSC indefinitely in its Entry of Dedsen 19, 2012, the Commission relied
upon R.C. 4928.143(C)(2)(BY. That provision of the law (4928.143(C)(2)(b)) naty
be utilized if the Commission disapproves or appsoan application with modification.
In this case, the Commission did not act upon DR&pplication. DP&L simply
withdrew it on its own initiative. Even if R.C. 28.143(C)(2)(b) were applicable, the
terms of DP&L’s currently approved ESP do not imigan RSC. Thus, the

Commission’s reliance on that Section to extendéh®m of the RSC was in error.

19“One may not regard only the right hand which divéf the left hand also taketh away. The intemtid
the parties must be derived instead from the instnt as a whole, and not from detached or isoladets
thereof.” Gomolka. v. State Automobile Ins. C&0 Ohio St.2d 166, 172 (1982 re All Kelley &
Ferraro Asbestos Casg$04 Ohio St.3d 605, 2004-Ohio-7104 at Y @fAng Foster Wheeler
Enviresponse, Inc. v. Franklin Cty. Convention ktes Auth, 78 Ohio St.3d 353, 361 (1997)) (“Where
possible, a court must construe the agreementveogiffect to every provision in the agreementMylnar
v. Castle Bail Bonds, Inc4th Dist. No. 04CA-2808, 2005-Ohio-6643 at 1 4@dtingBank v. Insurance
Co.,83 Ohio St.309 (1911) (“In the construction ofamtract courts should give effect, if possibleet@ry
provision therein contained, and if one constructda doubtful condition written in a contract idu
make that condition meaningless, and it is possibgve it another construction that would give it
meaning and purpose, then the latter constructigst wbtain.”).

20 Entry (December 19, 2012) at 3.



Although the Commission notes that R.C. 4928.142(() does not apply
where a utility terminates an MRO application aiesfa new ESP, “as is the case here,”
the Commission bases its determination to contiheadRSC on that provision of the law.
Specifically, the Commission stated that “it woblkel consistent with both Section
4928.141 and Section 4928.143(C)(2)(b) for the tdrens and conditions of the current
ESP [to] continue until a subsequent offer is atigeal.” Entry at 4.

The Commission’s conclusion, however, assumestieaturrent ESP includes
the RSC. By its terms, the RSC ended on Decentheé2®.2. Thus the “current ESP”
does not include authorization to continue to it collect the RSC.

The Commission’s reliance on Section 4928.143(Q)&{lthe Revised Code does
not alter this result. Section 4928.143(C)(2)&intended to apply only where the

Commission fodifiesand approvesan application under division (C)(1) of this Senti

and the utility then elects to “withdraw the apption, thereby terminating it” or where
the Commission disapproves an application. R.@84A3(C)(2)(b). The instant
circumstance, however, does not involveE&Papplication which the Commission
modified and approved and which was subsequentlydnawn by the utility, thereby
terminating it.

The instant circumstance involves an MBgplication that was never rejected or
approved by the PUCO. Indeed, it was withdrawmieethe Commission had any
opportunity to modify or approve it since no evitlary record had been created.
Consequently, R.C. 4928.143(C(2)(b) is simply inegable to the instant determination.
Thus, the Commission cannot rely upon that Sed¢ta@xtend DP&L’s entire ESP by

operation of law.



As a practical matter, DP&L may only collect tla¢as and charges contained in
its approved tariffé! thus, the rates and charges contained in thel&tipu that did not
have a specific termination date may continue lgraion of law. The ESP |
Settlement, however, provided that the RSC mustitete on December 31, 2012. The
Commission should enforce the terms of the ESRtleBgentand direct DP&L to
remove the RSC tariff (G25) from its approved farifFailure to enforce the terms of the
ESP | Settlementnders the Commission’s Order unlawful and unneaisie.

C. There Is No Evidence To Support A Rate Stabilizson Charge,

And No Evidence Justifying The Rate Stabilization @arge As
A Provider Of Last Resort Charge.

Rather than adhere to the terms of that ESP leSetht, which directed the
termination of the RSC effective December 31, 2@4€ ,Commission stated that it was
continuing the RSC. The PUCO found that the RS&L"mrovider of last resort (POLR)
charge”and “not a transition charge like the charge ineédds. 08-935-EL-SSO?* The
characterization of the RSC as a POLR charge hagyndicance to the Commission’s
decision, and the Commission does not explain Wwhigaracterizes the RSC as a POLR
charge®®

Having characterized the RSC as a POLR charge,yewe Commission has

further erred in authorizing collection of the RB&ond December 31, 2012 without

21 R.C. 4905.32.

22 |n the Matter of the Application of Ohio Edison Gmmy, The Cleveland Electric llluminating
Company, and Toledo Edison Company for Authoritystablish a Standard Service Offer Pursuant to
Section 4928.143, Revised Code, in the Form oflectlit Security plan, No. 08-935-EL-SSO.

2 The Supreme Court of Ohio, however, has definediBer of Last Resort costs to “represent charges
incurred by an incumbent electric-distribution itgifor risks associated with its statutory obligatunder
R.C. 4928.14(C) as the default provider, or proviafdast resort, for customers who opt for another
provider who then fails to provide service. &f&o Consumers’ Counsel v. Pub. Util. Comiil Ohio
St.3d 300, 2006-Ohio-5789, 856 N.E.2d 213, at 1 Z¥hio Consumers’ Counsel v. Pub. Util. Comm’n of
Ohio, 114 Ohio St.3d 340, 341, n.2, 872 N.E.2d 269, A72(2007).

10



making findings of fact, based on an evidentiagord necessary to authorize a POLR
charge.

With respect to the Commission’s suggestion th&LR charges” are inherently
meritorious, the Commission may approve a POLRg#hanly if there is a cost or other
reasoned basis for the charge. As the Supremd GioDhio stated: “the commission
must ‘carefully consider what costs it is attrilmgfl to "POLR obligations,Ohio
Consumers' Counsel14 Ohio St.3d 340, 2007 Ohio 4276, 872 N.E. 28| 3626.%
When the record failed to support the authorizatiba POLR charge in the AEP-

Ohio ESP | case, the Supreme Court reversed therxsion, stating:
[N]o evidence supports the commission's charaeteoiz of this
charge as based on cost. Ruling on an issue witeoatd support
is an abuse of discretion and reversible error, &ggelndus.
Energy Users-Ohio v. Pub. Util. Comrth17 Ohio St.3d 486, 2008
Ohio 990, 885 N.E.2d 195, 1 30.

The Commission has repeated the error it committéde AEP-Ohio ESP | case
through its December 19 Entry. DP&L did not preéssmevidentiary basis to support the
continuation of the RSC charge and the Commissmits decision, put forth no basis to
justify its claim that the proposed RSC chargeistified as a POLR charge. The only
apparent basis for its decision in this respetitesCommission’s assertion that the
charge was justified on this basis in the precegnogeeding—which was settled and,
therefore, was not subjected to an evidentiary test

The characterization of the RSC as a POLR chargetia basis to alter the

agreement of the parties to terminate this changpecember 31, 2012. Whether the

24 see Ohio Consumers’ Counsel v. Pub. Util. Comm@hib, 128 Ohio St. 3d 512, 519; 2011 Ohio 1788;
947 N.E.2d 655, 664 (2011).

4.
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Commission characterizes the RSC as a POLR chamé&ansition charge, the parties,
including DP&L, agreed that the RSC would end. it some cost or other
justification, the ESP | Settlement is the onlyibase Commission can point to authorize
the RSC. That sole justification no longer existswus, the Commission’s decision to

extend the RSC has no foundation in fact or law.

IV.  CONCLUSION

Parties agreed in the settlement package that$@would continue until
December 31, 2012—the RSC was never intended éméxnto perpetuity. If the
Commission does not grant this application for egimg, it can and should construct an
end date beyond which DPL can no longer contineeR8C without demonstrating a
legal basis for the charge

For the reasons articulated herein, the CommissiDecember 19, 2012 Entry is
unjust and unreasonable. The Entry violates theg®f the ESP | Settlement
Agreement by extending the authorization of the R$68e RSC is not a term of the
current ESP that may continue beyond December@I12 and the Commission may not
unilaterally impose the RSC as a POLR charge. Bscthe December 19, 2012 Entry is
unlawful and unreasonable, the Commission showdtgloint Movants’ application for
rehearing and modify the December 19, 2012 Entdygrant the Joint Movants’ Motion

to enforce the terms of the ESP | Settlement.
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