BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review )
of the Capacity Charges of Ohio Power, ) Case No. 10-2929-EL-UNC
Company and Columbus Southern Powey
Company. )

APPLICATION FOR REHEARING
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The Office of the Ohio Consumers’ Counsel (“OCC8presenting 1.3 million
residential customers of Ohio Power Company (théiti or “AEP Ohio”) applies for
rehearing of the December 12, 2012, Entry on Rémgé&December 12 Entry”) issued
by the Public Utilities Commission of Ohio (“*Commisn” or “PUCQO”). Through this
Application for Rehearing, the OCC seeks to protestomers from paying hundreds of
millions of dollars in unjust and unreasonable sdte capacity charges set by the PUCO
in this case.

Under R.C. 4903.10 and Ohio Admin. Code 4901-1t#35 December 12, 2012
Entry was unjust, unreasonable, and unlawful bexaus

A. The PUCO erred in finding, for the first time indftase, that there

were ‘reasonable grounds’ for a complaint purstaiR.C.
4905.26, and that finding was not supported byigefit evidence,
showed misapprehension or mistake, and was anattteraure
the error after the fact.
An explanation of the basis for this Applicatiom RRehearing is set forth in the

attached Memorandum in Support. Consistent wi. R903.10 and the claim of error

above, the PUCO should modify its Entry.

1 OCC files this Application for Rehearing in an abance of caution without conceding that this
additional Application for Rehearing is a preredeior appeal under Ohio law.
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review )
of the Capacity Charges of Ohio Power, ) Case No. 10-2929-EL-UNC
Company and Columbus Southern Powey
Company. )

MEMORANDUM IN SUPPORT

l. INTRODUCTION

The PUCO’s December 12, 2012 Entry presents siginif issues with respect to
its use of R.C. 4905.26 as authority for its detisiin this proceeding. Under R.C.
4905.26, the PUCO must find that there are readergbunds for a complaint prior to
setting a matter for hearing. But in the Commissdecember 12, 2012 Entry, the
PUCO attempts to further support its decision ia tase by “clarifying” that it found —
in the rehearing phase — that there were reasogatieds for complaint that AEP
Ohio’s proposed capacity charge may have been umjusireasonableThis
clarification is not supported by sufficient evidenor Commission findings, is well
after-the-fact, and procedurally flawed. AccordingdCC requests rehearing on this

issue.

Il STANDARD OF REVIEW

Applications for rehearing are governed by R.AQ3120. This statute provides

that any party may apply for rehearing on mattedaed by the Commission within

2 In the Matter of the Commission Review of the Cip&harges of Ohio Power, Company and
Columbus Southern Power Compa@ase No. 10-2929-EL-UNC, Entry at 9 (December204,2).



thirty days after an order is issu&din application for rehearing must be written and
must specify how the order is unreasonable or uflatv

In considering an application for rehearing, tlwernission may grant rehearing
requested in an application, if “sufficient reasberefore is made to appear.If the
Commission grants a rehearing and determinestgh@rder is unjust or unwarranted, or
should be changed, it may abrogate or modify thde€Sr Otherwise the Order is
affirmed.

OCC meets both the statutory conditions applictdbbn applicant for rehearing
pursuant to R.C. 4903.10 and the requirementseo€thmmission’s rule on applications
for rehearing. OCC is a party to the case. Its motion to irteevwas granted by the
Commissiorf Additionally, OCC actively participated in thiase, and thus, may apply
for rehearing under R.C. 4903.10. OCC respecthagltpuests that the Commission
determine that OCC has shown “sufficient reasorgrenmt rehearing on the matters

specified below.

®R.C. 4903.10.

“1d.

®Id.

®d.

" See Ohio Adm. Code 4901-1-35.
8 Entry at 3 (August 11, 2011).



. ARGUMENT

A. The PUCO Erred In Finding, For The First Time In This Case,
That There Were ‘Reasonable Grounds’ For A Complain
Pursuant To R.C. 4905.26, And That Finding Was Not
Supported By Sufficient Evidence, Showed Misappremmsion
Or Mistake, And Was An Attempt To Cure The Error Af ter
The Fact.

The Commission “clarifies” in its December 12, 2@#ntry that there “were
reasonable grounds for complaint that AEP-Ohiotsppsed capacity charge may have
been unjust or unreasonabfe And the Commission asserts that “there is nogutent
requiring the Commission to use rote words trackitegexact language of the statute in
every complaint proceedind® Far from using rote words, the Commission didaitat
to any of the standards in R.C. 4905.26 (or eventoi4905.26 as precedent) until after
the case was fully litigated, and subject to agiens for rehearing—nearly two years
later. The PUCO therefore lacks jurisdiction.

A complaint proceeding under R.C. 4905.26 maintiated by the PUCO!
However, R.C. 4905.26 requires that it can onlyglbee “if it appears that reasonable
grounds for complaint are stated.” Then “the cossmin shall fix a time for hearing and
shall notify complainants...thereot? Here though, the Commission never initially
established that reasonable grounds existed fomgplaint to go forward, when it opened

up its investigation in December, 2010. Instead,@ommission “clarified” — two years

° Entry at 9 (December 12, 2012).
1094,
M.

2 The Commission has held “Section 4905.26, Rev@@atk, permits customers to file complaints or
objections to any rate or classification of a tytind,if reasonable grounds are shownthe Commission
will set the matter for hearing and the burdenroip shall be upon the complainant” (emphasis ajfided
1990 Ohio PUC LEXIS 947 (Ohio PUC 1990) at 11.



later in its December 12, 2012 Entry — that reablengrounds for a complaint were set-
forth in its December 8, 2010 Entry in this cade.

But a review of that December 8, 2010 Entry shdvas there was no finding of
reasonable grounds. In fact, there are only two findings in the PUGM@ecember 8,
2010 Entry. First, the Commission stated that adopting as a state compensation
method for AEP-Ohio the current capacity chargésnsihe PJM auction (i.e. Reliability
Pricing Model “RPM” market-based pricing). Second, the Commission found that “a
review is necessary in order to determine the impéthe proposed chantjeo AEP-
Ohio’s capacity charges”

But neither of these findings establishes thatefaee reasonable grounds for a
complaint to proceed on the basis that the newbyptati state compensation mechanism
(RPM market-based capacity) may be unjust and saredble. To the contrary, the
Commission’s December 8, 2010 Entry actually adopsket-based RPM capacity
pricing as the state compensation mecharifsifihus the Commission’s “clarification”
included in its December 12, 2012 Entry is not sufgnl by a review of past
Commission findings, specifically the December&L@ Entry. Accordingly, the
Commission’s finding included in its December 1@12 Entry is a product of

misapprehension or mistaké.As such, the PUCO’s December 12, 2012 Entry is

13 Entry at 9 (December 12, 2012).

14 A review of the December 8, 2010 Entry also shthas the Commission relied only on Sections
4905.04, 4905.05, and 4905.06 of the Revised Godeant the Commission authority in this proceeding

15 Entry at 2 (December 8, 2010).
% The “proposed change” referred to AEP’s applicait FERC to establish cost based rates.
17
Id.
18 d.
19 See, e.gDelphos v. Pub. Util. Comm(1955), 137 Ohio St. 422.



unreasonable and unlawfdfl. And because the PUCO failed to meet the requintsnof
R.C. 4905.26, it has no jurisdiction to changedhgacity rates, as it ultimately did.

The case law amplifying R.C. 4905.26 is abungarittar?> The Ohio Supreme
Court has held that “[n]otwithstanding the broadseof the statute...the “reasonable
grounds for complaint” requirement of R.C. 4905m26st be met before the PUCO is
required to order a hearing. Thiagjuirement applies whether it is the PUCO, or any
other party, which initiates the proceedingder R.C. 4905.26%2

And the Supreme Court of Ohio has held that redsdergrounds for the
complaint must be included therein: “R.C. 4905 2@uires that reasonable grounds for
complaint be stated . . . Thpserequisite should apply whether the Commissiarse
such a proceeding on its own initiatiweon the complaint of another party®
Prerequisite means that finding reasonable grotords complaint is a requirement or
condition that must be satisfied prior to an evidey hearing.

In Western Reserve Transit Authority v. Public. Ué&tCom, the Supreme Court
of Ohio found that although the procedural requeata contained in R.C. 4905.26 were
clear, they were not observed by the Commissighahcasé! Because the
Commission failed to meet those requirements thpre®ne Court of Ohio reversed the
Commission. Specifically, iWestern Reseryéhe Commission, after considering a

Complaint filed by Western Reserve Transit Authositopped short of meeting the

20 seeNew York Centr. R. Co. v. Railroad Commisgib®07), 6 Ohio N.P. 273.

21 See, e.g., (where the PUCO has previously fouatRiC. 4905.26 “requires that the Commission shall
set such a complaint for hearing only when reasiengdounds for a complaint are statéd.”

22 Allnet Communications Services, Inc. v. Publiciti¢ Com, 32 Ohio St. 3d 115, 117 (Ohio 1987),
citing toOhio Utilities Co.v. Pub. Util. Comm(1979), 58 Ohio St. 2d 153, 12 O.0. 3d 167, 38®.12d
483 (emphasis added).

2 Ohio Utilities Co. v. Pub. Util. Comm58 Ohio St. 2d 154 (1979) (emphasis added).
24 \Western Reserve Transit Authority v. Public UktiCom.39 Ohio St. 2d 16 (Ohio 1974), *it9.



statute when it found: “(2) [iJt appears that, past to Section 4905.26, Revised Code,
there may be reasonable grounds for the complaiedwithin the complaint® The
Court held that such a “tentative” finding for “seable grounds” was not sufficient to
meet the requirements of R.C. 4905°2@n other words, reasonable grounds for a
complaint must actually exist before the PUCO calepa hearing pursuant to R.C.
4905.26%" But in the current proceeding, the PUCO “cladfi¢hat there are reasonable
grounds two years later, in response to applicatfonrehearing. It clearly did not make
such a finding in its December 8, 2010 Entry.

As stated above, the Commission now contendsth@tdcember 8, 2010 Entry
is indicative that the Commission found reasongbteinds for a complaint that the
proposed changes to AEP Ohio’s capacity chargebmaynjust or unreasonalife But
such an allegation is inconsistent with the findiigthe December 8, 2010 Erfttyas
previously explained) as well as a later Attornesaiginer Ruling. To this end, on
August 11, 2012, the Attorney Examiner establish@docedural schedule setting the
case for hearing, with the stated purpose to “éistabn evidentiary record on a state
compensation mechanisri” In addition, the Commission ordered “[ijnteresparties
[to]develop an evidentiary record on the approprizpacity cost pricing/recovery

mechanism including, if necessary, the appropdgataponents of any proposed capacity

21d. at *2.

%1d. at *19.

27 Ohio Utilities Co. v. Pub. Util. Comm58 Ohio St. 2d 154 (1979).
2 Entry at 9 (December 12, 2012) .

% There the Commission set RPM priced capacity ast#ite compensation mechanism. Presumably, the
Commission would not establish a rate that is urgusinreasonable and in the very same order Fiatl t

the rate it just set may be unjust and unreasondle this is exactly what the Commission’s argaine

boils down to.

%0 In the Matter of the Commission Review of the Cap&harges of Ohio Power, Company and
Columbus Southern Power Compa@ase No. 10-2929-EL-UNC, Entry at 2, August 1012



cost recovery mechanismThus, the “reasonable grounds” alleged to be fdanrite
Commission’s December 8, 2010 Entry (to examin® ABhio’s proposed capacity
charge) were clearly intended to be developed tfirdbie evidentiary hearing where an
evidentiary record on the state compensation mestmawould be developed. But this is
inconsistent.

Finally, regulated rates, outside of an Electrici8iy Plan (“ESP”) proceeding,
can only be changed in one of two ways — througHiting of a rate case under R.C.
4909.18, or through the filing of a complaint caseler R.C. 4905.26. In its October 17,
2012 Entry, the Commission found that it had authender R.C. 4905.26 to set the
newly adopted capacity rate for AEP Ohio. But@wnmission never properly
determined, when it initiated the complaint cakat the capacity rates may be unjust and
unreasonable. That failure means that the Comomsgas without jurisdiction to
ultimately change the capacity rates that AEP @éoeives.

Moreover, the Commission, in establishing new capaates, never made the
ultimate finding that the rates were unjust or asmnable in order to justify a change in a
rate under R.C. 4905.26. That is, the PUCO nemand that PJIM RPM prices anajust
or unreasonable. Yet this is exactly what is rezplilvefore a rate change may be ordered
under R.C. 4905.26. The Commission found thaate stompensation mechanism
“based on RPM pricingould risk anunjust and unreasonable result for AEP-OFfo.”
The Commission’s finding equates merely to a figdimat the RPM pricing may be
unjust and unreasonable. It therefore falls sbibat determination that RPM-based

capacity rateare in factunjust and unreasonable, as indicated by the conglopinions

31 Entry at 4 (March 14, 2012).
32 October 17, 2012 Entry at 18 (emphasis added).



of Commissioners Porter and Slaby. In those comguopinions the Commissioners
claim that “[o]ur opinion of this result, in thigse, should not be misunderstood as it
relates to RPMby joining the majority opinion we do not, in angyyagree to any
description of RPM-based capacity rates as beirjgatror unreasonabl&®?
But the Commission’s December 12, 2012 Entry states

...the Commission may establish new rates under@ed4805.26,

Revised Coddf the existing rates are unjust and unreasonable,

which is exactly what has occurred in the presentase.In the

Interim Relief Entry, the Commission determined tR®M-based

capacity pricing could risk an unjust and unreabtmeesult for

AEP-Ohio and subsequently confirmed, in the Capd@aider, that

such pricing would be insufficient to yield reasbiea

compensation for the Company'’s capacity service.
Again, R.C. 4905.26 requires that reasonable greanel found that a rate is unjust or
unreasonable. It is not enough that the rates *rnayinjust and unreasonable. The
Commission attempts to rectify its decision byistathat reasonable grounds existed to
examine AEP Ohio’s proposed cost-based capacigehbaut the Entries speak for
themselves. The Commission’s assertion that ndo®PM capacity to be unjust and

unreasonable is unsound because there had todmnadde grounds that RPM capacity

prices are unjust and unreasonable. There were not

IV.  CONCLUSION

To protect customers, the Commission should gr&€® application for

rehearing and modify its December 12, 2012 Entry.

33 Opinion and Order at 1 (July 2, 2012), concurdpinion.
34 Entry at 9 (December 12, 2012) (emphasis added).
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