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l. INTRODUCTION

On July 31, 2012, Ohio Edison Company (“Ohio Edi$cthe Cleveland
Electric llluminating Company (“CEI”), and the Taole Edison Company (“Toledo
Edison”) (collectively, “FirstEnergy” or “Utilitiey filed an application
(“Application”) to request approval of their Energyficiency and Peak Demand
Reduction Program Portfolio Plans (“EE/PDR Portsl) for 2013 through 2015. The
EE/PDR Portfolios contain programs that would ppeoved, be offered to all customer
classes in FirstEnergy’s service territory.

R.C. 4928.66(A) requires each electric distribotinility (‘EDU”) in Ohio to
implement EE/PDR programs that achieve quantifialdetric savings. Accordingly, this
proceeding is of significance to customers forftll®wing reasons:

. The EE/PDR Portfolio can result in lower costsdtactric
energy in the wholesale market leading to loweaairet

electric energy prices in competitively bid aucton

. The EE/PDR Portfolio can result in lower costsdtactric
capacity in wholesale markets to the extent that th



EE/PDR resources are bid into the PJM Base Residual
Auction.

. The EE/PDR Portfolio can lower the costs of PIMlkrg
services (especially from demand response resgurces

. The EE/PDR Portfolio can allow customers to better
control their energy use.

. The EE/PDR Portfolio reduce air emissions and wksta
generating facilities.

. The costs of EE/PDR programs are less than if the
equivalgnt electric services were provided by sypple
generation resources.

Savings achieved by customer participation ingl@egrams would be applied
towards the Utilities’ EE/PDR benchmarks state®i€. 4928.66(A)(1). Residential
programs, including low-income programs, comprigeraximately 51 percent of the
total cumulative projected savings presented irthihee year plah.

The Office of the Ohio Consumers’ Counsel (“OCS&ipmits this post-hearing
brief on behalf of the Utilities’ 1.9 million resahtial customers to request that the Public
Utilities Commission of Ohio (“PUCO” or “Commissi®yreject FirstEnergy’s shared
savings incentive mechanism as proposed, and thatizpt the incentive structure

proposed by OCC, and affirmatively require Firstigsyeto bid all eligible capacity into

the PJM Interconnection, LLC Base Residual Auc{i®#®dM BRA").

! In the Matter of the Application of Ohio Edison Qmany, The Cleveland Electric llluminating Company,
and The Toledo Edison Company For Approval of TReergy Efficiency and Peak Demand Reduction
Program Portfolio Plans for 2013 through 2Q1Gase Nos. 12-2190-EL-POR, et al., FirstEnergyExkr.4,
Edward C. Miller Direct Testimony, Exhibit ECM-3.



Il. BACKGROUND AND SUMMARY OF PORTFOLIO

In 2008, Amended Substitute Senate Bill 221 was & to establish statutory
benchmarks for energy consumption and peak dem@r@. 4928.66(A)(1)(a) requires
Electric Distribution Utilities (“EDUS”), beginningh 2009, to “implement energy
efficiency programs that achieve energy savingsvadgnt to at least three-tenths of one
percent of the total annual average, and normakiedatt-hour sales of the [EDU]
during the preceding three calendar years to cust®in this state.” For the plan period,
the savings requirement increases nine-tenthsepencent in 2013, and one per cent in
2014 and 2015. R.C.4928.66(A)(1)(b) requires EDUs, starting @09, to “implement
peak demand reduction programs designed to achiewe per cent reduction in peak
demand in 2009 and an additional seventy-five heatithis of one per cent reduction each
year through 2018.” Peak demand reduction proggansrally encourage customers to
limit their electricity consumption during high etec demand.

Ohio Admin. Code 4901:1-39-04 required electrimpanies to propose their
first comprehensive energy efficiency and peak-dehraduction program portfolio plan
by January 1, 2010. FirstEnergy filed an applicafar its initial EE/PDR plans in Case
Nos. 09-1947-EL-POR, 09-1948-EL-POR and 09-1949HEIR, for the period January
1, 2010, through December 31, 2012. The Commisgipnoved the Utilities’ initial
EE/PDR plans on March 23, 201IEDUs were also required to file an updated pnogra

EE/PDR portfolio plan by April 15, 2013 However, the PUCO’s February 29, 2012

2R.C. 48928.66(A)(1)(a).

3 Seeln the Matter of the Application of Ohio Edison Gmmy, The Cleveland Electric llluminating
Company, and The Toledo Edison Company For Appmivaheir Energy Efficiency and Peak Demand
Reduction Program Portfolio Plans for 2010 throug®il2 and Associated Cost Recovery Mechanisms
Case Nos. 09-1947-EL-POR, et al., Opinion and Qi@iéarch 23, 2011).

4 Ohio Admin. Code 4901:1-39-04.



Entry in Case No. 12-814-EL-UNC allowed FirstEnetgylelay the filing of its
proposed plans until July 31, 2012. Similar toth#ities’ existing portfolio plans,
FirstEnergy’'s proposed plans include a portfolie@onérgy efficiency programs targeted
to a variety of customer segments, including: Redidl-Low Income; Residential-
Other; Small Enterprise; Mercantile-Utility; and @onmentaP

According to the Utilities’ EE/PDR Portfoliday 2015, FirstEnergy is projected to
save 5.2 percent of its electricity sales with aetg of programs for all customer
classe$. In this regard, the Utilities are projected to s&88 MWs as a result of their
EE/PDR Portfolid. These estimations are comprised of the FirstBfemgterruptible
rates Emergency Load Response “ELR,” direct loadrobprograms, and coincident
peak EE savings.

The Utilities’ Portfolio plan budget totals $248%290 (for 2013-2015). Of that
total, residential programs make up $127,732,7681qercent’ The projected net
lifetime benefit (total benefits minus program &)gif the total portfolio is
$235,081,166, yielding a total resource cost (“TRG"1.94.

FirstEnergy proposed an uncapped shared savingstide mechanism of up to

13 percent! An “uncapped” shared savings incentive meansRhstEnergy could

® In the Matter of the Application of Ohio Edison Qmamy, The Cleveland Electric llluminating Company,
and The Toledo Edison Company For Approval of TReiergy Efficiency and Peak Demand Reduction
Program Portfolio Plans for 2013 through 201Gase Nos. 12-2190-EL-POR, et al., Portfolio &tuly

31, 2012).

® Case No. 12-2190-EL-POR, FirstEnergy Tr. Ex. Zdbey D. Eberts Direct Testimony at Exhibit 1.
"ld.

8 September 6, 2012, Technical Session for Casd N8190-EL-POR.

® Case No. 12-2190-EL-POR, FirstEnergy Tr. Ex. 4v&dl C. Miller Direct, Exhibit ECM-3.

1094,

1 Case No. 12-2190-EL-POR, FirstEnergy Tr. Ex. £EG. Demiray Direct at 10.



potentially earn excessive profits if their annel@ctricity savings are substantially more
than projected? or, if its projected avoided costs were to incesasnsiderably. And the
Utilities requested annualized (rather than prajre¢porting of savings That means
FirstEnergy could record a full year of savingsdompliance purposes for programs
launched in mid-year.

Finally, FirstEnergy made a commitment to bid Bieand PDR resources into
the PJM Interconnection Base Residual Auction (“BRA an extremely risk averse
way But FirstEnergy’s “commitment” deprives customefshe full benefit they
should receive from FirstEnergy, if the Utilitieere to bid these resources fully into the
PJM RPM capacity auctions and use the auction t@sto reduce program costs.

OCC addresses these issues in detail below.

. ARGUMENT

A. The Commission Should Reject The Incentive Mechasm
Proposed By The Utilities.

There are three components of an energy efficipnagram that customers are
generally asked to pay for: 1) the recovery of progcosts, 2) the collection of some
program induced lost revenues, and 3) a performaweative’® Generally, a shared
savings performance mechanism is a tool used ylatys to reward “exemplary utility

performance in delivering energy efficiency andkpgamand reduction programs to its

12 This can be a problem if the increased savingslaeeto a technological change that the Companées ar
not responsible for.

131d. at 8.

4 FirstEnergy Tr. Ex. 1, Dargie Direct at 15.
15 portfolio at 12-13.

% OCC Tr. Ex. 1, Wilson Gonzalez Direct at 6.



customers* The net benefits of an incentive mechanism auE#jly the avoided
energy and capacity dollar savings, minus thety@nd individual customer costs of the
programs implementelf. Although an electric utilitynay submit a request for a shared
savings mechanism per Ohio Admin. Code 4901:1-3%0¢h mechanism is not
required under Ohio law.

In this proceeding, FirstEnergy proposes the fathgyincentive structuré’

Incentive Compliance Incentive

Tier Percentage  Percentage
1 < 100% 0.0%

2 100-105% 5.0%

3 >105-110% 7.5%

4 >110-115% | 10.0%

5 > 115% 13.0%

The shared savings incentive mechanism proposé&dr&tfEnergy allows the
Utilities to collect from customers up to a maximofrl3 percent of the avoided energy
and capacity costs for savings (minus utility pesgrcosts) if they achieve 115 percent of
the statutory benchmark in EE/PBRIn addition, under the Utilities’ mechanism,
FirstEnergy will receive an incentive of 5 percéartsimply meeting 100% of the

statutory requiremenit.

71d. at 6.

4.

19 See FirstEnergy Tr. Ex. 5, Demiray Direct at 10.

2 FirstEnergy Tr. Ex. 5, Demiray Direct Testimonylét
#d.



FirstEnergy also suggests that the net sharedgsused in determining the
incentive be calculated net of the Utility Cost T@SICT”).?* And under the Utilities’
proposal, FirstEnergy is entitled to an incentiwedxceeding the energy savings
thresholds, and the incentive dollar amount wo@d#lculated in after-tax dollars and
without a “hard” dollar cap’

OCC disagrees with the shared savings proposdbphtby FirstEnergy, and
OCC recommends the Commission instead find theviatig:

1) The Utilities should receive no shared savingsntive for
simply meeting 100% of Ohio’s EE/PDR savings
benchmarks contained in R.C. 4928.66(A)(1j(h).

2) The Utilities should receive a more modest ajp@ament
of the shared savings, and one more in line witleiot
states, over a different tiered arrangement foPER
savings that exceed Ohio’s legal requirements ooedan

R.C. 4928.66(A)(a)(b}

3) FirstEnergy’s dollar incentive should be cappedight
percent of program spending.

4) Any shared savings award should be calculatea jpre-tax
basis?®

221d. at 5-6. The UCT is a benefit- cost test whioBasures the net costs of a program from theyutili
perspective and excludes any net costs incurredebparticipant.

Zd. at 12.

24 OCC Tr. Ex. 1, Direct Testimony of OCC Witness @alez at 5, see also, Incentive Tier 2, where the
Utilities will receive a 5% incentive for simply tssfying the statutory benchmark.

B4d.
% 4d.



1. FirstEnergy should only receive an incentive for
exemplary performance that exceeds the statutory
benchmarks.

The Commission should reject the Utilities’ propdsareceive shared savings for
simply meeting 100% of the statutory benchmarkOhio is an energy efficiency
compliance state, where electric utilities must naeannual savings benchmark or be
subject to penaltie€. In this regard, OCC recommends that incentiveésg loe made
available for actual utility performance that isrdEnstrated to have exceeded the
statutory benchmarks. A utility should not be pdexd an incentive to comply with the
law.

Though FirstEnergy witness Demiray testified thatould be a “rare occurrence
of hitting [the statutory benchmark] to the megavmaiur exactly?® he also stated that
the “entire purpose of the incentive mechanisno isave the [Utilities] meet or achieve
[the] benchmarks® This rationale is flawed. The Utilities are re&gd by law to meet
the benchmarks. And as explained by PUCO Staffi®¥s Scheck, it is assumed that the
Utilities will put forward a plan that will meetéhbenchmarkd* An incentive
mechanism gives FirstEnergy a “stronger purpos@xteed the statutory godfslt is
bad precedent to provide an incentive to the i#difor merely complying with statutory

requirements. Incentive mechanisms should be tasexivard exemplary performance,

over and above the statutory requirements.

%" FirstEnergy Tr. Ex. 5, Demiray Direct Testimony5asee alsoJrial Transcript Vol. Il at 482.
28 R.C. 4928.66(C).

® Trial Transcript Vol. Ill (Demiray) at 483.

¥ d.

31 Trial Transcript Vol. IV (Scheck) at 772.

¥ 1d.



2. The laddered incentive percentages proposed bye
Utilities should be reduced, given FirstEnergy’s
lucrative arrangement for collecting lost revenuegrom
customers that the PUCO approved in the settlemer
the FirstEnergy Electric Security Plan Il Proceeding
(Case No. 12-1230-EL-SSO0).

The PUCO should find that incentive percentagep@sed by the Utilities are too
generous and should be reduced given FirstEnehggrative arrangement for collecting
its lost revenues from customers (as approvedarsdtlement of the FirstEnergy
Electric Security Plan (“ESP”) proceeding, Case N&»1230-EL-SS, and in ESP | and
II). Generally, lost distribution revenues areseevenues the Utilities do not collect
from customers because the customers are savingyamader the implementation of
energy efficiency prograns.But Paragraph E.3 of the Stipulation in the Fingtfgy
ESP Il proceeding addresses Energy EfficiencyReak Demand Reduction induced
lost distribution revenues.

The Stipulation provides that:

[D]uring the term of this ESP llI, the Companieskibe entitled

to receive lost distribution revenue for all enegffjciency and

peak demand reduction programs approved by the Gsion.

Such lost distribution revenues do not include appd historical

mercantile self-directed project[s]. The SignatBarties agree that
the collection of such lost distribution revenues ypthe

Companies after May 31, 2016 is not addressed noesolved by

the terms of this Stipulation®* (Emphasis added).

The PUCO adopted the FirstEnergy ESP Il Stipatain its July 18, 2012,

Opinion and Order. OCC witness Gonzales estinthtggesidential customers will be

33 OCC Tr. Ex. 1, Gonzalez Direct at 10.

34 In the Matter of Ohio Edison Company, ) The Clewel&lectric llluminating Company, and The Toledo
Edison Company for Authority to Provide for a $tard Service Offer Pursuant to Section 4928.143,
Revised Code, in the Form of an Electric Securign®‘ESP 111”), Case No. 12-1230-EL-SSO, Stipulation
at 31 (April 13, 2012).



asked to pay for the Utilities’ lost distributioevenues at an estimated $70 million
through the term of ESP I#f. Customers pay for the costs of the energy effiyeand
peak demand response programs through a rideasthehUtilities do not experience
regulatory lag® FirstEnergy’s incentive tiers should therefoeereduced to reflect the
open-ended nature of the collection of lost distiitn revenues.

Further, the incentive mechanism should not oalyehan eight percent overall
cap based on prudent program spending, but the tippef shared savings should be
lowered to eight percent of Adjusted Net BenefitOCC recommends the following
incentive structure be usédy:

OCC Proposed Incentive Structure

Incentive Compliance Incentive

Tier Percentage  Percentage
1 < 100% 0.0%
2 >100-105% 2.0%
3 >105-110% 4.0%
4 >110-115% | 6.0%
5 > 115% 8.0%
3. The shared savings incentive mechanism should be

calculated on a pre-tax basis.
The calculation of the shared savings incentiveikhbe on a pre-tax basts.

Using an after tax calculation is a concern fotenners because customers will not only

% 0CC Tr. Ex. 1, Wilson Gonzalez Direct Testimonylat FirstEnergy witness Bradley D. Eberts agreed
with OCC witness Gonzalez’ lost distribution reveawestimate of $20 million for 2013. Trial Tranptr
Vol. II, at 128.

% Trial Transcript Vol. IV (Gonzalez) at 853.

37 Adjusted Net Benefit is the total portfolio avoitleost benefit minus the total portfolio
utility and participating customer cost.

3 See Case No. 12-2190-EL-POR, OCC Objectionsfilel,on September 17, 2012.
39 0CC Exhibit 1, Gonzalez Direct at 15.

10



pay the Utilities an incentive on their shared sgsj but will also be asked to pay for
FirstEnergy'’s tax liability®
4. The incentive mechanism should have an overalhp of
no more than eight percent of prudent program
spending.

The Commission should reject the Utilities’ proddsahave an incentive
mechanism without a cap on the amount of dollarstEEnergy can collect from its
customers. A hard cap protects consumers frormgdgr excessive profits, or other
unintended negative consequences of a shared sayjmgymechanisit. For example,
an unexpected and unprecedented increase in avoadgdor the introduction of a
revolutionary technology may lead to excessivetutieturns on their EE/PDR
expenditures that could lead to customer bacKia3h. this end, both of the incentive
mechanisms contained in the PUCO Staff's Propasdhtentivizing Utility Energy
Efficiency Performance contained a hard ¢agnd four of the five parties that
commented on the cap issue in their respectivecbbyes in this case supported a cap, if
the Utilities’ proposed incentive is approved bg thlommissior?

FirstEnergy acknowledges that its proposed shaeidgs mechanism lacks a

cap®® However, the Utilities claim that “[a]rtificialland arbitrarily limiting the amount

“0'|d. Note that the only state that specifies thettaatment in Company Exhibit 17 is Connecticut a
their incentive is before taxes.

411d. at 16.
4214d.

*31d., see alsdn the Matter of the Application of the [Utilitie$r Approval of Three Year Energy
Efficiency and Peak Demand Reduction Plans andhliBenchmark ReporCase Nos. 09-1947-EI-POR,
09-1948-ELPOR and 09-1949-EL-POR, Proposal Forritiaaing Utility Energy Efficiency Performance
Submitted On Behalf Of The Staff Of The Public lties Commission Of Ohio (October 24, 2011) at 4-5.

“ OCC Tr. Ex. 1, Gonzalez Direct Testimony at 1@ akso, Case No. 12-2190-EL-POR, see specifically,
Objections of OCC (at 4-6), OPAE (at 7), NUCORX3}, OEG (at 2), (September 9, 2012).

“S FirstEnergy Tr. Ex. 5, Demiray Direct at 12.

11



of shared savings available to a utility has thieepal to restrict motivation to continue
exceeding targets beyond a point constrained by awap.*® This argument should be
rejected by the Commission. The shared savingsihe mechanism proposed by
FirstEnergy allows the Utilities to collect up tereaximum of 13 percent of the avoided
energy and capacity costs for savings (minus ypifogram costs) if they save 115
percent or more of the statutory benchridrkf FirstEnergy does not meet the annual
benchmark, it receives no incentive and is sulifeetpenalty’® But the proposed
incentive levels are unreasonable given the fadtRirstEnergy is also collecting
substantial lost distribution revenues for the paogy
Accordingly, the incentive mechanism should havwaast an eight percent
overall cap based on prudent management of enéfigiglecy program spending, as
recommended by OCC. And as OCC witness Gonzaleregbout in his direct
testimony, an eight percent cap is within the raogag offered to other utilities
nationwide?®
5. The PUCO should reject FirstEnergy’s proposal tase
the Utility Cost Test ("UCT”) to determine shared
savings. The Total Resource Cost (“TRC”) should be
used instead to benefit customers.
The Commission should reject FirstEnergy’s proptsase the UCT test in

determining the utility incentive’ The UCT is a benefit-cost test which measuresiéie

costs of a program from the utility perspective ardludes any net costs incurred by the

% 1d.
*7|d. at 10.
8 R.C. 4928.66(C).

9 See “Aligning Utility Incentives with Investment Energy Efficiency,” National Action Plan for Emgr
Efficiency, November 2007, pages 6-1through 6-2.

*0 FirstEnergy Exhibit 5, Direct Testimony of witneBsmiray, pages 5-6.

12



participants’’ Specifically, the benefits in the UCT are theided energy, capacity and
transmission and distribution costs from the en&ffjgiency programs. The costs in the
UCT are all utility costs to implement the prograraluding administration, marketing,
incentives paid to customers, implementation castd,evaluation costs.

The downfall of the UCT is that it only captures thenefits of the programs to
the utility and ignores the individual customerasts as a whol& The net benefits
under the UCT may appear higher because the pemits’ costs are excluded and the
shared savings to the utility tend to be higten fact, the UCT can “overstate the
program benefit and understate the costs, makmgnttentive more costly to
customers® As OCC witness Gonzalez explains, “[tlhe UCTd4# take into account
participant costs (those incremental costs incuin@d buying the more efficient
measure and not covered by utility rebaté8).”

In contrast, the Total Resource Cost (“TRC”) teghe fundamental test in
specifying net benefit¥. It is the only measure that accounts for alldbsts and
benefits of an energy efficiency prograThe TRC is a benefit-cost test which
measures the net costs of a program based ontétedsts of the program, including

both the participants’ and the utility’s costs. eféfore, the utility incentives should come

*LOCC Tr. Ex. 1, Gonzalez Direct at 12.
%2 d.

%3 d.

> 1d. at 13.

%% d.

% d.

" Trial Vol. IV (Gonzalez) at 856.

* OCC Tr. Ex. 1, Gonzalez Direct at 13.

13



from the total net benefit the programs providd,the net benefits provided only to the
utility. >°
6. For purposes of determining the savings used the
shared savings calculation, no savings emanatingoim
self-direct mercantile, transmission and distributon
projects, and behavioral programs should be include.

The Commission should reject FirstEnergy’s in@asof savings emanating from
self-direct mercantile, transmission and distribatprojects, and behavioral programs, in
the shared savings calculation. Inclusion of tlesseéngs in the calculation of shared
savings will excessively reward the Utiliti&% A utility energy efficiency incentive
mechanism should reward a utility for the savirgs utility actively generates through
the design and implementation of its programs. $awings from mercantile self-direct
programs are generated by projects that a mereangtomer (not the Utilities) initiated
and directed, and therefore should not be includédrstEnergy’s proposed incentive
mechanisnt® An incentive mechanism being given to the uétshould stem from their
actions and their activities -- it is not an inéeatmechanism for mercantile customers
who undertake the projects.

The PUCO Staff has also clearly stated that ordgetprograms under the direct
management of the Ultilities should be includedstuaired savings purposes:

[o]nly those programs that are undee direct or indirect
supervision or management of the Companghould be able to
count toward those savings that exceed their arberathmarks.

This means that savings from efficiency measurgsagrams
implemented by mercantile customers independetiiteof

*91d. at 1. This position is also supported by NRBiess Sullivan at 19 of his Direct Testimony.
91d. at 13.

®1d. at 14.

%2 Trial Transcript Vol. IV (Gonzalez) at 846.

14



Company would not count toward a utility based mine
mechanism even though those savings could courartbtieir
annual benchmarks. (Emphasis added).

Savings from Transmission and Distribution (“T&D3)oject§8* should not be
included in the utility incentive mechanigth.These types of projects are generally
capitalized and receive a return on the utility'gastment and therefore FirstEnergy
should not be provided with an additional incentiw®ugh the proposed shared savings
mechanisnt® Energy efficiency incentive mechanisms were paprecisely to provide
EE/PDR program spending that is expensed with @ompnity for an incentive.

Behavioral program savings are difficult to measarel it is not clear whether
the behavioral program savings will persist ovenetias in the case of a hardware
efficiency measure (like an air-conditioner or nipfd And behavior-based programs
cannot be bid into the PJM BRA, limiting their sbdusavings valu& Behavioral
programs focus on energy savings resulting froomgaa in individual customers or
organizational behavior and decision-making, aspamed to savings from deployment

of hardware such as appliances, HVAC equipmenthanae insulatiort? In this regard,

behavioral programs do not easily meet the PUC@ Stacommendation that “[e]nergy

%3 0CC Tr. Ex. 1, Wilson Gonzalez Direct at 14. Chiss. 09-1947-EL-POR, et al., Staff Proposal
(October 24, 2011) at 1-2.

4 R.C. 4928.66(A)(2)(d) permits a utility to includer purposes of compliance with statutory EE&PDR
benchmarks, “transmission and distribution infrastire improvements that reduce line losses.
FirstEnergy has developed the T&D Improvements ganogthat accumulates the savings achieved through
various energy efficiency T&D projects completedtbg Utilities. These projects involve various syst
improvements. Portfolio at 62.

% OCC Tr. Ex. 1, Wilson Gonzalez Direct at 14.
% 1d.

®"1d. at 15.

® Trial Transcript Vol. VI (Mikkelson) at 1158.
%9d.

15



"0 and thus, should not be

efficiency savings must be clearly and easily messa
included in the calculation of a shared savingstraaism’*
7. The capacity benefits in the first year of thelsared

savings mechanism should be discounted by the peak

demand savings that the Utilities failed to bid ind the

PJM Base Residual Auction. Any future shared savigs

capacity benefits should be tied to the amount of

megawatt savings the Utilities bid into the PJM Baes

Residual Auction to benefit customers.

There is an inherent problem for customers intEiergy’s approach to the
Utilities’ participation in the base residual aocti Customers are asked to pay for the
program costs of the energy efficiency and peakahehneduction programs. Program
costs are budgeted at $249 million dollars for y&ir13 through 201%. To the extent
these programs are successful in reducing thefusgeogy, customers are then asked to
pay for the distribution revenues that the Utistelegedly have lost for offering the
programs. This arrangement is said to reward oust® through the benefits of reduced
demand for capacity where, when demand is reddleedretically there is a reduced cost
of capacity that customers would pay, as a resutieenergy efficiency or peak shaving
brought about by these programs.

But the theory detailed above was not followed ygtEnergy as it failed
miserably to bid the available EE/PDR resources iiné BRA to achieve lower capacity

costs for the benefit of customers. FirstEnerglydsly 36 MW of energy efficiency

resources into the PJM 2015/16 Base Residual Au¢t®RA”) auction on May 7,

d. at 2.
1d. at 15.
2 Company Tr. Ex. 3, Direct Testimony of Miller, lEikit ECM-2, pages 1-3.
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2012”7 This was below the 65 MW identified by the Ui that could have been Hitl.
And in FirstEnergy’s Portfolio plan, the Utilitiestimated that by 2015, the plan will
yield 658.3 MW (or 460.3 MW minus the large Merdenprojects)’° A shared savings
mechanism rewards a utility for capturing for itstomers the value of avoided energy,
capacity, and T&D savings from their energy effimig and peak demand reduction
programs.

To the extent that FirstEnergy failed to capturessantial capacity benefits for
customers in the 2015/2016 PJM BRA (bidding in @8yMW out of a larger subset of
683 potentially eligible MW) an additional reduction the calculated amount of the net
avoided capacity benefit should be made. Thissdjent would give customers some of
their missing benefit as a result of FirstEnerdstskluster bid.

B. The Commission Should Direct FirstEnergy To BidAll Of Its

Saved Megawatts Into The PJM Base Residual AuctionAny
Shortfalls Should Be Purchased In The Incremental Actions
And The Cost Of Those Purchases (And Any Associated
Penalties) Should Be Deducted From The Base Residua
Auction Revenue Stream Returned To Customers.

The Commission should reject the Utilities’ PIMdiity strategy. In this regard,
FirstEnergy witness John Dargie testified thatltiéties intend to “bid all eligible
installed energy efficiency credits for which it has ownepshights at the time of the
PJM auctions, provided that these credits are aeswvill meet PJIM Measurement and

Verification (“M&V") standards and are included &m M&V plan approved by PIM®

But FirstEnergy should be required to bid all theexi MW projected in its Portfolio and

3 Case No. 12-1230-EL-SSO, Trial Transcript ESPMd. I, at 301 (Neme) (June 4, 2012).
" Case No. 12-1230-EL-SSO, ESP Il Stipulation a{/&gril 13, 2012).

> FirstEnergy Tr. Ex. 3, Direct Testimony of MillExhibit ECM-2, pages 1-3.

" FirstEnergy Tr. Ex. 1, Dargie Direct at 15. (Emgisaadded).
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approved by PJM (as spelled out in PIM Manual 18BAnd the Utilities should secure
the property rights of their programs’ capacityiags as required by Commission
Order® and perform the necessary measurement and védfida assure PJM
acceptance, in advance of the upcoming base résidaton.

Any utility risks from this endeavor should be méated by purchasing program
capacity shortages from the PJM incremental austfirioeneficial to customers). The
cost of those capacity purchases, any associatedi(e to imprudence), any collateral
requirements, and any incremental measurementexifeccation costs should be
deducted from the BRA revenue stream returned $toaeers. Under OCC'’s proposal,
the customers receive the intended benefits teebeet! from the EE/PDR resources that
they are paying for, and the Utilities are protddi®@m any risk associated with a more
aggressive bidding requirement.

1. The PUCO directed the Utilities to avoid unnecessar
RPM price increases.

The Utilities contend that there is no “statewidedive” requiring that planned
resources be bid into the PJM BRA auctidrBut this argument ignores the fact that the
Commission supported the bidding in of all costefiive energy efficiency and peak
demand reductions into the PJM BRA in the Entr¢ase No.12-814-EL-UNC on
February 29, 2012. To this end, the PUCO detemnihat FirstEnergy has an

“obligation to provide adequate service and reasienand adequate facilities and

" PJM Manual 18B: Energy Efficiency Measurement &ifieation, March 1, 2010.
BESP Il Opinion and Order, at 38.

9 FirstEnergy Tr. Ex. 23, Mikkelson at 4, see alBo,Transcript Vol. VI at 1133 where Ms. Mikkelson
stated, “I'm referring in that line to the facttlfaere is no PUCO requirement for bidding in Paig that
there is no statutory requirement for bidding iMPand PJM considers participation for these typfes
resources voluntary.”
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instrumentalities, and consistent with state polibg FirstEnergy electric distribution
utilities in the ATSI zone, [FirstEnergy has] arigation to take all reasonable and cost-
effective steps to avoid unnecessary RPM priceeses for their customer®.”Though
the Utilities do not view this language as a “dineg’ they do understand that this
language expresses the expectation of the PECO.

The PUCO reiterated its support for the Utilitiedding into the PIM BRA in its
Opinion and Order in the ESP IIl Ord&r:

However, the Commission notes that additional stepg be taken
to mitigate the impact of the transmission constrai the ATSI
zone for future base residual auctio@pecifically, the
Companies should take steps to amend their energifieiency
programs to ensure that customers, knowingly and aa
condition of participation in the programs, tenderownership

of the energy efficiency resources to the CompanieSurther,

the Companies should continue to take the necessasteps to
verify the energy savings to qualify for participaton in the

base residual auctions, and the Companies shoulddbi
gualifying energy resources into the auctionThe record
demonstrates that there has been tremendous gimowié use of
energy efficiency resources in the capacity austiand the
Companies are well positioned to substantiallyaase the amount
of energy efficiency resources they can bid inedbction, which
will assist in mitigating the impact of the transsion constraint in
the ATSI zone. Further, the Commission will conéra review
the Companies’ participation in future base rediduations until
such time as the transmission constraint in thelXD8e is
resolved.” (Emphasis added).

Similarly, in Commissioner Roberto’s dissent ie tirstEnergy ESP IlI

proceeding, she found that the information in #erd was insufficient to find that the

80 Seeln the Matter of the Commission's Review of thdiBiaation of The Cleveland Electric llluminating
Company, the Ohio Edison Company, and The ToleikmEdCompany in the May 2012 P]M Reliability
Pricing Model AuctionCase No. 12-814-EL-UNC, Entry at 2 (February@,2).

8 Trial Transcript Vol. VI (Mikkelson) at 1170.
82 ESP 11l Opinion and Order, at 38.
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Utilities “dedicated sufficient resources to relldip, particularly in the form of
participation in the base residual auctions whasg purpose is reliability®

Under OCC'’s proposal, the Utilities are sheltemeanf any risk associated with
over-bidding EE/PDR resources into the PJM BRAisHpproach should serve to
maximize the benefit for the Utilities’ customersrh the downward pressure on capacity
prices in the base residual auction by increasamacity supplied through more
aggressive bidding of the qualifying EE/PDR researc

FirstEnergy’s commitment to bid only installed emeefficiency and load
management (“LM”) is insufficient as it preventssabstantial amount of customer
benefits from being realized® In this regard, there are two major dollar bersfieams
for customers from the Utilities’ bidding in additial capacity to the PIM BRE.
These benefits are: 1) the potential impact of&&ebid to lower the final capacity
auction price, and 2) the revenue payments recdiyddrstEnergy from PJM for the
eligible energy efficiency and load management ciéypaid into the BRA are used to
reduce the energy efficiency program c88t&irstEnergy witness Mikkelson
acknowledged that “lower capacity prices are a fietecustomers® and that bidding
energy efficiency resources into the PJM BRA magant the capacity clearing price in
the auctiorf® And the direct revenue payments by PJM for ci&&V can also be

significant. OCC witness Gonzalez estimated tHeevaf 350 MW bid into the

81d. at 5. (Roberto dissenting Opinion).

8 OCC Trial Ex. 1, Gonzalez Direct at 19.
d.

1d.

8" Trial Transcript Vol. VI (Mikkelson) at 1146.
#1d. at 1147.

20



2015/2016 BRA at over $40 millidi. But customers will not experience these benefits
in full if the Utilities fail to bid all eligible EE/PDR resources into the PJM BRA.
2. Parties proposed ways to mitigate FirstEnergy’s “rsk.”

FirstEnergy witness Dargie explained that it islthiities’ position to bid only
installed energy efficiency MW saved into the BRAtKer than installed and projected
MW saved) because there is “significant risk inealV/for the Utilities in bidding in
projected energy efficiency. Mr. Dargie indicated that the Utilities are comel about
the “risk associated with the unknowns; [and] thanes just want to bid what [the
Utilities feel they have] 100 percent certaintyrecovering.”* Specifically, FirstEnergy
is concerned 1) the PJM rules could change and/ibre2state legislative rules could
change”

In addition, FirstEnergy warns that there is nat@cbon mechanism in place to
insulate each of the Utilities (or their customdrejn such financial harrff But the
Utilities admittedly have not quantified or calcigld the alleged “financial harm*” And
the only risk mitigation mechanism put forward heg Utilities is to bid all eligible
installed energy efficiency resources for which they haveaesship rights at the time of
the PJM BRAY” As explained below, there are better ways togai# the potential risks

that are of concern to the Utilities.

8 Trial Transcript Vol. IV (Gonzalez) at 891.

% Trial Transcript Vol. | (Dargie)at 42.

d.

2 d.

% FirstEnergy Tr. Ex. 23, Rebuttal Testimony of Mékson at 4.
 Trial Transcript Vol. VI (Mikkelson) at 1145.

% 1d. at 1150.
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OCC recommends that the Commission support an appnehere the Utilities
would be required to aggressively bid the eligdatergy efficiency and load
management resources into the PJM BRA. In faghteiut of the eleven patrties to this
proceeding generally support a more aggressivégriesgy strategy for bidding of the
Portfolio resources into the PJIM BRA than whatligently FirstEnergy’s strategy.

FirstEnergy witness Mikkelson stated that there*areouple of aspects to the
financial harm’ associated with speculative—taking a speculativeré position. The
first is in the event that the company would behl@#o provide that resource in the
delivery year, the company would be subject to ftiesafrom PIM.®® But OCC
recommends that customers should assume FirstEseigky of PIM penalties for any
EE & LM capacity obligations cleared in the PJM BR#here FirstEnergy has been
prudent managing the Utilities’ Portfolio and usesdbest effort to deliver the capacity
savings”’

In addition, OCC recommends that the PUCO allosvhilities to charge
customers for reasonable incremental M&V and odipgropriate charges related to
getting the maximum amount of EE & LM approved detivered to PIM* Under
OCC'’s recommendation, that shifting of risk woukldontingent upon an audit that

would determine whether the FirstEnergy utilitiesgently exercise their management

9 OCC Trial Ex. 1, Gonzalez Direct at 20.

o7 FirstEnergywitness Mikkelson clarified that taking a specwatfuture positiorcould subject the
utilities to harm, not that it would in fact subjéke utilities to harm. Further the Utilities neado
guantification of what that “severe financial haraguld be. See Trial Transcript Vol. VI. (Mikkelspoat
1141-1142.

% Trial Transcript Vol. VI (Mikkelson) at 1131.
% 0OCC Tr. Ex. 1, Gonzalez Direct at 22.
1994 at 23.
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of bidding into the base residual auctiSh.If customers are to assume the risk, the
PUCO should assure that the process and procealuttes Utilities’ bid were undertaken
to maximize the benefit for customéfs.

The PUCO Staff recommends that the FirstEnergytidsl“bid their capacity
saving from their EE programs in the prior year ptahned years into the PJM BRA and
other appropriate PJM incremental auctiot.’Further, PUCO Staff witness Scheck
specifically proposes a risk mitigation plan. leommends that FirstEnergy mitigate
both the price and performance risk by being actptaker” (i.e. bidding in at $0 and
only 75% of its projected capacity reductidfis.Staff also recommends that if
FirstEnergy falls short of its cleared bid amoutntan purchase its obligations in the
residual incremental PJM auctiol$8 OCC witness Gonzalez testified that the trend in
PJM, even in constrained markets, is for incrementetion clearing prices to be less
than the corresponding BRA®

3. The PJM rules allow the Utilities to bid planned
resources.

The Utilities have continually stated that theyw@ddoonly be required to bid
resources that have been installed and that theyime the PIM BRAY”  If accepted
by the Commission, this position would discriminagainst demand side resources since

planned generation options can be bid into the BRAaddition, the PIJM Rules allow

191 Trial Transcript Vol. IV (Gonzalez) at 873.

102 Id

103 Staff Objections at 2.

194 staff Tr. Ex. 1, Scheck Direct at 12.

105 Id

198 Trial Transcript Vol. IV (Gonzalez) at 891-893.
197 See Company Tr. Ex. 1, Dargie Direct at 15.
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for bidding “planned resources” into the PJM BRApant the Utilities have
acknowledged®® OCC submits that FirstEnergy should continu@iitgyress towards
more aggressively acquiring and retaining ownershill installed, planned and
forecasted saving¥ that are assisted with the Utilities’ incentives.
4. Appropriate consumer safeguards should be ordedeby
the Commission for purposes of evaluating the Utilies’
management of bidding energy efficiency and load
management resources into the Base Residual Auction
OCC recommends that the Commission order finamagidlmanagement audits to
review that FirstEnergy has prudently exercisednigmagement of bidding EE & LM
resources into the 2016/2017 BRA and has appretyiatedited the auction revenues to
customers via Rider DSE® This should take place following the May 2016/261M
BRA. The audits are necessary to protect conssigieen FirstEnergy’s poor showing
in the 2015/2016 PJM BRA where only 36 MW were ibid** The audits are appropriate
to identify problems with the Utilities’ biddingrsttegy, and to refine the Utilities’

bidding process and customer revenue reimburseimeah occurrence that will be

repeated many times in future PJM BRA auctions.

198 Ty Transcript Vol. VI (Mikkelson) 1128- 1129. &also, Tr. Transcript Vol. VI at 1138 where
FirstEnergy Witness Mikkelson acknowledged “[e]neefficiency resources that have not yet been
installed but that otherwise meet the requiremfmtbeing offered into the PIM auction may be afteby
a PJM resource....”

199 Based on estimates stemming from the increasirig State energy efficiency and peak demand
reduction requirements. Tr. Transcipt Vol. IV aR88

ooce . Ex. 1, Gonzalez Direct at 24. OCC alsliebes it is inappropriate to provide any
compensation to FirstEnergy for a prudency riskhasis an extra-ordinary risk for mismanagemant a
risk not compensated for in any other part of thiétlds’ business.

11 6ce Tr. Ex. 1, Gonzalez Direct at 17.
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5. The Commission should require FirstEnergy to hidl a
Colla}borative meeting prior to each PJM Base Resical
Auction.

Given the high consumer financial stakes involvedidding in EE & LM
resources into the PJM BRA, the Commission shoeddire FirstEnergy to hold a
collaborative meeting at least 120 days before2@6/2017 BRA? At the
collaborative meeting, the Utilities should makeetailed presentation of the amount of
EE and LM capacity resources it plans on submittingJM for approval™®

FirstEnergy is resistant to this recommendatiorabse it notes that curtailable
service providers and other bidders do not prothée bidding strategies (and expected
arbitrage opportunities) to outside parti€s. While this logic may apply to
FirstEnergy’s generation affiliate FirstEnergy Smlus, it does not apply to the
FirstEnergy EDUs. First, the EDUs are requirednidertake EE and LM by state law
through the year 2025, and therefore have to nmak&E and LM expendituré$
Second, the FirstEnergy EDUs are price takersedimey should bid their qualified EE
and LM at a zero price to ensure that the EE andM\W clear!*® Third, the EDUs
publicly file their EE and LM portfolio plans sodfe is little mystery concerning the

quantity of MW that the Utilities can bid into tRIM BRAM’ A collaborative meeting

prior to each PJM BRA would therefore be appropriat

120CC Tr. Ex. 1, Gonzalez Direct at 25.

113 Id

4 Trial Transcript Vol. IV (Gonzalez) at 895-896.
151d. at 897.

116 Id

171d. at 898.
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IV.  CONCLUSION

For the reasons stated herein, the Commissionghgject FirstEnergy’s
proposed shared savings incentive mechanism. nideative mechanism is excessive for
what FirstEnergy is taking from customers, espbcgilen the fact the Utilities will
collect lost distribution revenues from customefsirther, the mechanism lacks a cap on
what customers would have to pay. And savings fself-direct mercantile,
transmission and distribution projects, and behaviorograms should not be included
for purposes of calculating a shared savings mesiman

Second, the Commission should require the Usliteebid in all eligible saved
MW into the PJM Base Residual Auction. FirstEn&gpmmitment, as presented in
this proceeding, leaves a substantial amount dbmey benefits from being realized—
meaning FirstEnergy would be costing customers mone
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