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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The )

East Ohio Gas Company d/b/a Dominion )

East Ohio to Adjust its Automated Meter ) Case Nb5843-GA-RDR
Reading Cost Recovery Charge and )

Related Matters. )

APPLICATION FOR REHEARING
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The Office of the Ohio Consumers’ Counsel (“OCG@), behalf of the
approximately 1.1 million residential utility consers of the Dominion East Ohio Gas
Company (“Dominion” or “the Company”), applies f@hearing of the October 3, 2012,
Opinion and Order (“O&Q0”) issued by the Public @i#ds Commission of Ohio
("PUCOQO?” or “the Commission”). The PUCO erred igeeting OCC'’s proposed
reduction for what customers should have to pantdomated meter reading (“AMR”)
charges in the amount of $552,270.

Under R.C. 4903.10 and Ohio Admin. Code 4901-1#35,0&0 was unjust,
unreasonable, and unlawful in the following patacs:

A. The PUCO Erred by Determining that OCC’s Propts&educe What

Customers Should Pay for AMR Charges Had To Bed&sgjeBecause
OCC Did Not Present Testimony on the Issue. Thehp Law, PUCO
Rule or Ohio Rule that Requires an Intervenor t&kd&la Record with
Testimony in Order to Prevail. Indeed, R.C. 4993R@quires the PUCO
to Base its Decisions on the Record Before it, WithRequirement for
Testimony. OCC, Even Without Testimony, Creatd&teaord On The

Issue With Evidence Upon Which The PUCO Could BaBecision to
Protect Ohio Customers.



B. The PUCO Erred by Ruling that Collateral Estdgmred OCC from
Raising the Issue of Excess Carrying Charges Retatethe Carry-Over of
100,000 AMR Devices from One Year to the Next. Btipulation in
Case No. 09-38-GA-RDR that the PUCO Referenced\idAddress the
Issue of Carrying Costs Associated With the CarmgiO (While OCC
files this claim of error, it is not clear whethen O&O page 19, the PUCO
is stating its determination or merely reciting Doion’s position.)

An explanation of the basis for each of the groundsehearing is set forth in the
attached Memorandum in Support. Consistent with R903.10 and the OCC'’s claims

of error, the PUCO should grant rehearing and nyatifOrder.

Respectfully submitted,

BRUCE J. WESTON
OHIO CONSUMERS’ COUNSEL

/s/ Joseph P. Serio
Joseph P. Serio, Counsel of Record
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
614-466-9565 (Serio Telephone)
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The )

East Ohio Gas Company d/b/a Dominion )

East Ohio to Adjust its Automated Meter ) Case Nb5843-GA-RDR
Reading Cost Recovery Charge and )

Related Matters. )

MEMORANDUM IN SUPPORT

l. INTRODUCTION AND PROCEDURAL BACKGROUND

Dominion initiated this case with a Pre-filing &t (“PFN”) on November 30,
2011. The Company followed the PFN with an Apglaraon February 28, 2012, which
requested an Automated Meter Reading (“AMR”) Cost®ery Charge Rider of $0.54
per month, per customérOn December 16, 2011, OCC filed a Motion to Wéee that
was granted by Entry on March 5, 2012. PursuaatNtarch 30, 2012 Entry by the
Attorney Examiner in this docKethe Office of the Ohio Consumers’ Counsel (“OCC”),
Ohio Partners for Affordable Energy (“*OPAB™nd the Staff of the Public Utilities
Commission of Ohio (“Commission” or “PUCQ”) filedothments on April 6, 2012.

In their Comments, OCC and OPAE specifically stdtet they reserved the
right “to address any issues raised by the ComamisStaff or any other party in this

proceeding.*

1 11-5843-GA-RDR, DEO Ex. No. 10 (Application) (Feary 28, 2012) at 1.

211-5843-GA-RDR, Entry (March 30, 2012) at 2. (Rirney Examiner granted OCC's Motion for One week
Continuance to the Procedural Schedule).

3 OCC and OPAE filed Joint Comments.
“1d. at 2.



The parties were unable to resolve all of thedsgaised, so an evidentiary
hearing was held on May 2, 2012. OCC adduced sua@ the hearing through cross-
examination and filed an Initial Brief (June 6, 20/nd Reply Brief (June 20, 2012).

The O&Orejected OCC'’s argument that the AMR cost recoebiarge should be
reduced by approximately $552,270 to reflect theatgr cost of carrying charges. Those
carrying charges are associated with the carry-o&00,000 AMR devices from one year
to the next year compared to the savings from thie fiurchase of AMR devices.

On October 11, 2012, Dominion filed a Motion fogt&ay of the O&0O. OCC and
OPAE filed a Memorandum Contra the Motion for StayOctober 16, 2012. On
October 19, 2012, Dominion filed an Application ehearing. On October 29, 2012,
OCC and OPAE filed a Memorandum Contra the Domiipplication for Rehearing.

Pursuant to R.C. 4903.10 and Ohio Admin. Code 48035, OCC asserts that
the Opinion and Order was unjust, unreasonableuataivful in the following

particulars and respectfully requests the Commmisgrant rehearing.

Il STANDARD OF REVIEW

Applications for Rehearing are governed by R.QA3A90. This statute provides
that within thirty days after an order is issuediy Commission “any party who has
entered an appearance in person or by counset iprtiteeding may apply for rehearing
in respect to any matters determined in the prangeéd Furthermore, the application for
rehearing must be “in writing and shall set foppleafically the ground or grounds on

which the applicant considers the order to be wmeable or unlawful®

5R.C. 4903.10.



In considering an application for rehearing, Ol provides that the
Commission “may grant and hold such rehearing emthtter specified in such
application, if in its judgment sufficient reasdretefore is made to appedr.If the
Commission grants a rehearing and determines thatotiginal order or any part thereof
is in any respect unjust or unwarranted, or shbeldhanged, the commission may
abrogate or modify the same * * ¥

OCC patrticipated in this case, and thus, meetstttatory conditions that apply
to an applicant for rehearing under R.C. 4903 A€cordingly, OCC respectfully

requests that the Commission hold a rehearing®@mittters specified below.

. ARGUMENT

A. The PUCO Erred by Determining that OCC’s Propos&to Reduce
What Customers Should Pay for AMR Charges Had To B&ejected
Because OCC Did Not Present Testimony on the Issu@&here is No
Law, PUCO Rule or Ohio Rule that Requires an Interenor to Make
a Record with Testimony in Order to Prevail. Indee, R.C. 4903.09
Requires the PUCO to Base its Decisions on the Reddefore it,
With No Requirement for Testimony. OCC, Even Withaut
Testimony, Created a Record On The Issue With Evidece Upon
Which The PUCO Could Base a Decision to Protect ObiCustomers.

In rejecting OCC'’s challenge to the carrying c@ssociated with the carry-over
of 100,000 AMR devices from one year to the nedrythe PUCO created and applied a
standard or requirement for direct testimony ineorid challenge a utility proposal,
“Without supporting testimony from OCC, the Comnussfinds it inappropriate to

consider whether a carrying charge should be refiein the AMR cost recovery

5 R.C. 4903.10.
"1d.



charge.®? This PUCO's conclusion seems to require thanérvenor’s challenge to a
utility proposal must include supporting testimonihat error should be modified on
rehearing.

One problem with this conclusion is that theraassuch requirement in the law,
PUCO Rules, or in Ohio Rules. There is, howevéawathat allows Intervenors such as
OCC to adduce evidence as part of a record, witteqoirement for testimony, as a basis
for PUCO decisions. That law is R.C. 4903.09.

Additionally, the Ohio Rules of Evidence provideat “Cross-examination shall
be permitted on all relevant matters * **’And the Supreme Court of Ohio has
established that testimony adduced on cross-exaimmnaithin proper limits and tending
to establish the litigant’s case may be allowestémd and be consider&d.

There is another problem. Unlike utilities thavéaignificant resources to call
upon for litigation including for testimony, parn@nts with more limited resources, such
as the OCC and the PUCO Staff, must sometimes thakecases through cross-
examination of other parties’ witnesses or througtoduction of exhibits, or other
means. While the PUCO must assign the appropsiaight to be afforded the evidence
before it, there is no basis for it to find (adid here) that a party cannot prevail in the
absence of testimony. The Commission appliedrdggirement without support of
authority.

The issue of cost savings from the bulk purchas@dviiR devices was initially

raised by Dominion witness Friscic in her Direcslimony which was filed on April 27,

8 11-5843-GA-RDR Opinion and Order (October 3, 2G&2)9.
° Rule 611(B), Ohio Rules of Evidence.
10 see Cities Service Oil Co. v. Burk@®64), 176 Ohio St. 449, 452; 200 N.E. 2d 314. 31



2012 -- or 19 days after OCC filed its Commentthmcase. OCC could not have raised
the issue in its Comments. Thus, Dominion throligh Friscic’s testimony opened the
door on this issue. Once Dominion raised the isstier parties should have the right to
follow-up and explore the matter. In fact, Dommiacknowledged that OCC had the
right to cross-examine Ms. Friscic on the isSue.

As part of that cross-examination, OCC was ablestablish in the record that the
carrying costs for the 100,000 AMR devices ($448)f8m one year to the next year
(for three years -- $1,346,160) exceeded the savanpieved from the bulk purchase of
AMR devises ($793,890f. Ms. Friscic testified that the cost of each AM&ite was
approximately $39.00 or $40.00 per uHitThus, a carry-over inventory of 100,000
devices would have a cost of $3,950,000 to $4,@0%0 Ms. Friscic acknowledged that
the carrying cost to be used in a calculation és1h.36% listed in Dominion’s
Application Exhibit A, Schedule 1 in this caSeWhen the carrying cost rate of 11.36%
is multiplied by the total cost amount of carryougrentory (100,000 AMR devices), the
resulting carrying cost is $448,720 per year. Thuge years of carrying costs
($1,346,160) offset the initial bulk purchase digtoof 2.5% ($793,898 by $552,270.
Rather than saving customers money as claimed byNsic, the Company’s actions

added unwarranted costs to the AMR program.

1111-5843-GA-RDR, Dominion Reply Brief at 29-30.

1211-5843-GA-RDR, Direct Testimony of Vicki Fris@ipril 27, 2012) at 10-11.
13T, (Friscic) at 70.

1d.

2.

16 11-5843-GA-RDR, Direct Testimony of Vicki Frisdipril 27, 2012) at 10-11.



OCC had the right to cross-examine Ms. Friscichenissue of the alleged
benefits from the bulk purchase of AMR devicesétedmine if the alleged claimed
benefit was real or illusor¥/. The right to cross-examine, combined with OCC's
reservation of right -- that was not challengedmyninion when OCC asserted that right
-- was more than sufficient to permit OCC to rdtseissue of the disallowance in brief.

In short, OCC provided a record to the PUCO. R4D3.09 requires the PUCO
to base its decision on the record, regardlesshether a party presented testimony. The
PUCO had before it a record with OCC'’s proposal stmslild have adopted that proposal
to protect Ohio customers. The PUCQO'’s determimatiased as it is on a requirement
for OCC to have presented testimony, is in errar slrould be modified.

The other effect of the PUCO’s O&O which rejecte@@s issue because it was
not supported by testimony is that it shifts thedemn of proof from the Company to
OCC. As explained below, the law establishesithite AMR proceedings, the burden
of proof rests on the utility. The Application haesen filed pursuant to R.C. 4929.11.
The burden of proof regarding the Application regisn Dominion. In a hearing
regarding a proposal that does involve an increasges, R.C. 4909.19 provides that,
“[a]t any hearing involving rates or charges soughbe increased, the burden of proof to
show that the increased rates or charges arerjdsteasonable shall be on the public
utility.” *® Inasmuch as the annual AMR cases are an outgmiidominion’s 2007 Rate
Case, Dominion in this case bears the burden affpréherefore, neither OCC nor any
other intervenor bears any burden of proof in tlaise. Instead, Dominion must prove

that each separate cost component in the AMR ecswery charge is reasonable. While

1711-5843-GA-RDR, Dominion Reply Brief at 29-30.
18R.C. 4909.19 (C).



Dominion may have needed to present testimony t&t iteeburden of proof an
Intervenor such as OCC or a participant such aBt0 Staff need not present
testimony to prevail.

In this case, OCC questioned the reasonablengke orrying costs associated
with the carry-over of 100,000 AMR devices from gm@r to the next. The only
evidence presented by Dominion was that the puecbBAMR devices in bulk provided
a 2.5% discount of $793,899.In response to that claim, OCC established tiet t
carrying costs associated with carrying-over 100, AMR devices from one year to the
next was $448,720 per year and that three yeararofing costs of $1,346,160 imposed
on customers exceeded the bulk purchase discodma¥,890. Thus, Dominion failed
to prove that the bulk purchase provided the benadiits customers as claimed by Ms.
Friscic?®

Dominion also argued that it was denied propeiceavhich would have
provided the Company with an opportunity to presesnown evidencé® This claim is
unsupportable, because the evidence regardingthygrg costs and the savings from
the bulk purchases was all provided by Dominionms avitness. During cross-
examination or as part of re-direct examination, Msscic had the opportunity to refute
OCC’s argument. She did not, and Dominion had amptice on the issue. OCC
established that Ms. Friscic’s claim of cost sasiagsociated with the bulk purchase of
AMR devices was not true and the PUCO should getr¢aring and reduce the AMR

cost recovery charge by $552,270.

1911-5843-GA-RDR, Direct Testimony of Vicki Frisdispril 27, 2012) at 10-11.
24,
2d.



B. The PUCO Erred by Ruling that Collateral Estoppé Barred OCC
from Raising the Issue of Excess Carrying Chargesdtated to the
Carry-Over of 100,000 AMR Devices from One Year tahe Next. The
Stipulation in Case No. 09-38-GA-RDR that the PUC@Referenced
Did Not Address the Issue of Carrying Costs Assodied With the
Carry-Over. (While OCC files this claim of error, it is not clear
whether, on O&O page 19, the PUCO is stating its dermination or
merely reciting Dominion’s position.)

The 0&O, on page 19, contains this sentence: fabethat OCC signed the
stipulation in that case raises collateral estggpdicial estoppel, due process, and the
rule against retroactivity as bars against quest@BEQ’s bulk purchase of ERTSs.
(DEO Reply Br. at 30.) This statement is in errtiris not clear, however, whether the
statement is that of the PUCO or a recitation efdtatements of Dominion. The
preceding sentence in the O&O is identified as Doom's position and the statement at
issue is followed by a cite to Dominion’s replyéddtiwhich may indicate the statement is
presented as that of Dominion. If the statementage as a determination of the PUCO,
then it should be modified on rehearing.

The doctrine of collateral estoppel should not juge OCC from raising the
issue of excess carrying costs associated withahgover of 100,000 AMR devices
from one year to the next, because the issue ofingrcosts was never previously
litigated and not addressed by the Stipulation9f88-GA-RDR. Thus, collateral
estoppel does not apply.

The Ohio Supreme Court has characterized collagstappel as precluding the

re-litigation of an issue that has been “actualigl aecessarily litigated and determined in

a prior action * * *?? An issue of fact or law must be actually litightend determined

%2 New Winchester Gardens, Ltd. v. Franklin CountyrBa# Revision80 Ohio St.3d 36, 41, 684 N.E.2d 312
(1997).



by a valid and final judgment, and the determimatinust be essential to the judgment in
order for collateral estoppel to apphy.

The 0&O failed to distinguish between the actuatad the 100,000 AMR
devise that were allowed to be carried over assaitam in the AMR charge from one
year to the next, from the carrying costs assodiai¢h the carry-over of those AMR
devices. The 09-38-GA-RDR Stipulation dealt whikk tssue of the cost of the 100,000
AMR devices that Dominion could carry-over. TheS8lation did not address the issue
of carrying costs.

Although the 09-38-GA-RDR Stipulation constitutejsidicial proceeding, a
review of the Stipulation demonstrates that itmisd preclude a challenge of the carrying
costs associated with the carryover of 100,000 Adé@Rices from one year to the next to
the extent that the bulk purchase of AMR devicesndit produce the savings benefit
claimed by the Company. In fact, the Stipulatioesinot mention any rationale for the
carry-over of 100,000 AMR devices from one yeath® next, and it does not even
mention carrying costs at all. The Stipulationyostites that “the Application in this
matter is hereby adopted in accordance with thematendations of the Signatory
Parties, subject to the modifications set fortthis Stipulation and Recommendatidf.”
The Staff Comments in the 09-38-GA-RDR case reconaieé a limited carry-over of
AMR devices from one year to the next, “Based artmber of AMRs that DEO

subsequently installed during the first quarte2@d9, the Staff believes it would have

2 Restatement of the Law, Second, Judgments, Sé&ition
24 09-38-GA-RDR, Stipulation (April 30, 2009) at 4.



been more reasonable to have only 100,000 of thesgees in inventory at year-end
2008%

The Staff Comments also do not mention carryingscassociated with the carry-
over. Thus the issue of any savings associateul fine bulk purchase of AMR devices
compared to any carrying costs associated witlcaine/-over of 100,000 AMR devices
from one year to the next cost was not even meatidet alone actually and necessarily
litigated, and collateral estoppel does not apply.

The Court has rejected a claim of collateral estbppa PUCO proceeding where
the Court determined that re-litigation did notacc

The issue in this matter -- whether CG&E should be
allowed to amend its corporate separation platidéavat to
retain generation assets through 2008 -- was roadele in
the electric-transition-plan case. These casedvado
different pricing plans, different time period<.ithe

market development period, and different reasons fo
approving a modified corporate separation gfan.

This precedent applies to the current case, be¢hadgssue of including the cost of
100,000 AMR meters carried-over from one year ®rtbxt in the cost recovery charge
is different from the issue of the carrying cosisaxiated with the carry-over of those
AMR devices compared to the benefit of purchasigAMR meter devices in bulk.

The 09-38-GA-RDR Stipulation permits Dominion targeover 100,000 AMR
devices from one year to the next. The Stipulatioes not mention or address carrying
costs associated with AMR devices. OCC did notlehge the inclusion of the actual
costs associated with the carry-over of AMR deinsthis case. Rather OCC challenged

the amount of the carrying costs associated wittyaaver because those carrying costs

%5 09-38-GA-RDR, Staff Comments (April 10, 2009) at 7
26 Consumers’ Counsel v. Pub. Util. Comm. of Qhiil Ohio St.3d 300, 856 N.E.2d 213 (2006).
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exceeded the alleged savings from the bulk purcbbee AMR devices. Because

collateral estoppel does not apply in this case RCO should grant rehearing.

IV.  CONCLUSION
The PUCO should grant rehearing in this case bediesO&O is based in part

upon a determination that an Intervenor OCC haatégent testimony to support its
challenge of carrying costs associated with theyeawer of 100,000 AMR devices from
one year to the next. The law, R.C. 4903.09, simgjuires the PUCO to base its
decision on a record, not upon a particular typevidence such as testimony. There is
no law, no PUCO Rule, and no Ohio Rule that reguare Intervenor to make a record
with testimony in order to prevail. And there waslegal authority cited in, the O&0O
for this proposition. Indeed, the opposite is trddere is Ohio law (R.C. 4903.09) and
precedent from the Supreme Court of Ohio (as rete@ above) that allows for basing
decisions on such evidence as cross-examination.

The 0&O also erroneously applied the doctrine dfateral estoppel based on the
Stipulation from the 09-38-GA-RDR case. The Stpioin in Case No. 09-38-GA-RDR
only applied to the actual cost of 100,000 AMR degiand did not mention or apply to
the carrying costs associated with the carry-o¥¢ne 10,000 AMR devices. OCC did
not challenge the inclusion of the cost of the @00,AMR devices in this case. Rather
OCC correctly challenged the carrying costs assediaith the carry-over of the
100,000 AMR devices because the carrying costsuaveighs the alleged benefits
associated with the bulk purchase of the AMR device

For these reasons, the PUCO should grant reheanishgeduce what customers

will pay for the AMR by $552,270.

11



Respectfully submitted,

BRUCE J. WESTON
OHIO CONSUMERS’ COUNSEL

/s/ Joseph P. Serio
Joseph P. Serio, Counsel of Record
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
614-466-9565 (Serio Telephone)
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