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AND
THE APPALACHIAN PEACE AND JUSTICE NETWORK

As part of our advocacy for residential consunzérSolumbus Southern Power
Company (“CSP”) and Ohio Power Company (“OP”) (eclively, “AEP Ohio” or
“Company”) to receive adequate service at reasenaltes, the Office of the Ohio
Consumers’ Counsel (“*OCC”) and the Appalachian Beax Justice Network (“APJN")
file this application for rehearing of the Opiniand Order (“*O&0”) issued by the Public
Utilities Commission of Ohio (“Commission” or “PUCIn the above-captioned
proceedings on August 8, 2012. OCC and APJN &rerged to file this application for
rehearing under R.C. 4903.10 and Ohio Adm. Codé.-4985.

The 0O&O approved, with modifications, AEP Ohio’s difeed electric security

plan (“ESP”), filed in these proceedings on Marfh 3012. As a result, the O&0O



approved an Electric Security Plan (“ESP”) for @@mpanies that will collect increased

rates from customers for the period September 2b2gh May 31, 2015.

The 0&O was unreasonable and unlawful in the foltmarespects:

ASSIGNMENT OF ERROR 1:

The PUCO'’s Finding That The Modified Electric SeguPlan Is More
Favorable In The Aggregate Than A Market Rate QffetRO”) Is
Unreasonable And Unlawful.

A.

In conducting the statutory test of the Comparsfectric security plan,
the Commission erred in unreasonably and unlawfidiyparing prices
that excluded the first ten months of the Compa®B® term. As a result
of this error, the Commission overstated the poicthe market rate offer,
compared to the electric security plan, making@oenmission’s analysis
unreasonable and unlawful under R.C. 4928.143(Cafig the resulting
rates are not reasonably priced violating R.C. 432&).

The Commission erred in unreasonably and unliywomparing prices
that excluded the first ten months of the Compa&B® term. This was
an abuse of discretion and violated R.C. 4903.9%h@ Commission
departed from its prior precedent without showirgjear need to depart
from precedent or that prior decisions were inrerro

Because the Commission did not consider thetérsmonths of the ESP
term in its statutory analysis under R.C. 4928.C3Q), it was
unreasonable and unlawful for the Commission toroence the ESP
term before June 1, 2013. The Commission shostlzve ordered
existing rates to continue during the ten-monthqaker

The Commission erred in failing to include all tenditions of the
Generation Resource Rider, including future exgkctssts, in its
statutory analysis, violating R.C.4928.143(C)(Ihis understated the
price of the ESP, making the Commission’s analysigasonable and
resulting in rates that are not reasonably priceteu R.C. 4928.02(A).
Additionally, the Commission erred, under R.C. 4903in failing to state
the rationale or reason for its holdihg.

The Commission erred under R.C. 4928.143(C)(1yaiuating the non-
guantifiable benefits of the ESP and unreasonaigladed that the non-
guantifiable benefits outweigh the hundreds ofionk of dollars of costs
of the modified ESP. On this basis the PUCO’sifigdhat the ESP is

1 APJN does not join the OCC in this assignmentrafre

2



more favorable in the aggregate than the eleatgarsty plan is unlawful,
unreasonable, and unsupported by the record.

1.

2.
3.

Under an MRO, within two and a half years, 100%mérgy may
be supplied through the market.

There is a safe harbor for consumers under an MRO.

There is financial security for an EDU under an MRO

ASSIGNMENT OF ERROR 2:

The Base Generation Rates For Standard Service C880”) Customers Are
Not Just Or Reasonable, And Do Not Provide A BenfafiCustomers.

A.

The Commission erred in permitting base generatites that are not
unbundled between energy and capacity. In dointheagCommission
failed to ensure the comparable and non-discriraiyattail rates are
available to customers, in violation of R.C. 4928..and 4928.02(A) and

(B).

The Commission erred in failing to reduce the S&@egation rates,
consistent with its findings in the Capacity Cha@gese that AEP Ohio’s
capacity cost is not $355/MW-day but $188/MW-day.

1.

Under the SSO base generation rates approvedishere
discriminatory pricing of capacity between shopptugtomers,
CRES providers and non-shopping customers, which is
unreasonable and violates R.C. 4905.33, 4905.38.09(H), and
4928.141(A).

The PUCQO'’s failure to reduce the standard servifer cate was
unreasonable and inconsistent with its findingghaCapacity
Charge Case. As a result the generation raté83@r customers
are not just and reasonable and are not reasopabdd under
R.C. 4928.02 (A).

The Commission abused its discretion in denyingiathtnative
notice of the Capacity Charge Case materials.

ASSIGNMENT OF ERROR 3:

The Commission Erred In Allowing the Company tol€ai hundreds of millions
of dollars from customers through a Retail StapiRider That Guarantees a
steady source of Non-Fuel Base Generation RevdrureBhe Company.



A. There is no statutory basis to allow the Comparyetonade whole for
revenues lost due to competition from Competitietait Electric Service
Providers.

B. The Commission erred in unreasonably and unlawfiggrmining there
is a statutory basis for including a Retail StapiRider in the Company’s
electric security plan under R.C. 4928.143.

1. The Commission failed to give effect to all the d®in the statute,
violating R.C. 1.47.

2. The Commission erred by unreasonably and unlawérilyaging
in statutory construction when the plain meaninghefstatute was
clear.

C. Assuming arguendo that there is a legal basid®Retail Stability Rider,
the Commission erred in unreasonably determiniag$608 million
rather than the $284 million requested by AEP Odithe appropriate
level of the rider. The Commission’s calculatidrilee rider is overstated,
making the rates to be collected from customerasinynreasonable, and
unsubstantiated. If the rider is to be implemente@r the strenuous
objections of OCC/APJN and others, rehearing shbalgermitted to
allow parties to examine, on the record, the appaiggcalculation of the
Retail Stability Rider.

1. In assigning a value for competitive retail elecsupplier
revenues, the Commission unreasonably assumedityapac
revenues are based on Retail Pricing Model (“RPdiging,
when AEP Ohio was authorized to, and will in factilect
capacity revenues at the level of $188.88/MW-day.

2. In calculating the Retail Stability Rider, the Comsaion
unreasonably excluded revenues that the Compahyeeéive for
capacity associated with auctions that occur gaalune 2015.

3. Third, the Commission erred when it unreasonabtyamawfully
applied too low of a credit for shopped load, withsetting forth
the reasoning or rationale for adopting that lovuga

ASSIGNMENT OF ERROR 4:

The Commission Erred When It Ruled That The Compamuthorized To File
An Application To Adjust The RSR If There Is A Sificant Reduction In Non-
Shopping Load For Reasons Beyond The Control OfGdmpany, Other Than
Shopping. The Commission’s Ruling Unreasonablyn3fers The Risks Of
Weather, Economic Downturn, And Customer Mobilitw@dy From The
Company And Onto Consumers Which Is Unfair, Unjéstd Unreasonable.



ASSIGNMENT OF ERROR 5:

The Commission Violated R.C. 4903.09 When It Unoeably And Unlawfully
Failed To Allocate The Retail Stability Rider Acdarg To The Percentage Of
Customers Shopping In Each Class.

ASSIGNMENT OF ERROR 6:

The Commission Unreasonably and Unlawfully RuledfT After Corporate
Separation Is Implemented, The Retail StabilitydRidevenues Which Are Not
Allocated To Recovering The Capacity Charge Defer@hould Flow To
Company’s generating affiliate, GenResources, Which Violates R.C.
4928.02(H). In Failing To Explain The RationaleR@easons For Its Ruling, The
Commission Also Violated R.C. 4903.09.

ASSIGNMENT OF ERROR 7:

In Permitting The Company (As Part Of The Retadlfity Rider), To Collect
From Customers The Difference In Revenues BetwéenRPM-Based
Wholesale Capacity Rate And The Company’s Statef@msation Mechanism
For Wholesale Capacity, The Commission Unreasonabty Unlawfully Acted,
Without Jurisdiction.

A. There is no statutory basis under R.C. 4928.14®88.144 to allow the
Company to collect revenues for wholesale capaeityice to CRES
providers from rates charged to retail customers.

B. CRES providers should be responsible for payingltfierence in
revenues as they are the cost causers.

C. It is unlawful, unreasonable, and inconsistent whith terms of the RAA
and Section 201 of the Federal Power Act to impaselesale capacity
costs on Standard Service offer customers.

D. The Commission unlawfully created an anti-competisubsidy of a
product or service other than retail electric ssg\that flows from a
competitive retail electric service, thus violatiRgC. 4928.02(H).

E. Collecting deferrals from customers will cause oosgrs, both shopping
and non-shopping, to pay twice for the capacity-esalt that is unlawful,
unjust, unreasonable, contrary to public policyd Aas no statutory basis.

F. Charging non-shopping SSO customers a higher dgpawrge than
shopping customers violates the anti-discriminagmvisions of R.C.
4928.141, 4928.02(A), R.C. 4905.33, and 4905.35.



G. The Commission unreasonably and unlawfully failegrtovide a basis for
determining that the capacity revenues could bleceld through a Retail
Stability Rider, thus violating R.C. 4903.09.

ASSIGNMENT OF ERROR 8:

The Commission Erred In Ordering Separate Phagetovery Rider Rates For
The CSP And OP Rate Zones, Instead Of One Uniffe& In Recovery Rider.

ASSIGNMENT OF ERROR 9:

The Commission’s Approval Of The Generation ReselRier Without A
Showing Of Need For The Turning Point Facility \4tdd R.C.
4928.143(B)(2)(C¥.

ASSIGNMENT OF ERROR 10:

The Commission’s Approval Of The Generation ReselRier As A
“Placeholder” Rider With A Zero Value Unlawfully 8wed The Commission’s
ESP-MRO Comparison.

ASSIGNMENT OF ERROR 11:

The Commission’s Approval Of The Generation Reselrer As A Surcharge
For Collecting Costs Specifically For The Turningii® Solar Facility Violated
R.C. 4928.143(B)(2)(C) Because AEP Ohio Did Not Eldke Showing The
Statute Requires To Establish A Non-bypassablehange For Collecting Costs
Associated With An Electric Generating Facifity.

ASSIGNMENT OF ERROR 12:

The Commission’s Order Regarding The CompaniedeCobn Of The Deferrals
On Capacity Charges Is Unlawfully Vague.

ASSIGNMENT OF ERROR 13:

There Is No Statutory Basis For The Pool TermimaRoder, And Thus The
Commission’s Approval Of The Rider Is Unlawful.

ASSIGNMENT OF ERROR 14:

By Approving Merged Rates For The Energy Efficiedayd Peak Demand
Reduction Rider, The Commission Adversely Affectéed Rights Of Signatory
Parties To The Stipulation In The Companies’ ProgRortfolio Case.

2 APJN does not join OCC in this assignment of error

3 APJN does not join OCC in this assignment of error
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ASSIGNMENT OF ERROR 15:

The Commission’s Failure to Provide Partnershiphvi@hio Funding Was
Unjust, Unreasonable and Unlawful. The Partnershiip Ohio Was a Key
Component of the Economic Development Proposdiendompanies’ First ESP
and Should be Maintained.

ASSIGNMENT OF ERROR 16:
The Commission’s Decision Regarding The Rate Cajnlawfully Vague.
ASSIGNMENT OF ERROR 17:

The PUCO'’s finding that the Distribution Investm&itler was warranted is
Unreasonable and Unlawful.

A. In approving the Distribution Investment Rider themmission failed to
apply the appropriate statutory standard as s#t fiorR.C. 4928.143

(B)(2)(h).

B. The Commission erred in failing to meet the requeat in R.C. 4903.09
to set forth its findings when it did not addredsFAOhio’s failure to
include four key categories of information as pdrits Application, and
was inconsistent with its own precedent.

C. The Commission erred in failing to meet the requieat in R.C. 4903.09
to set forth its findings when it did not addrdss tssue of basic customer
affordability of a Modified ESP that included a $36 million
Distribution Investment Rider.

ASSIGNMENT OF ERROR 18:

The PUCQO'’s Decision to Approve the Separation efalternative Energy Rider
from the Fuel Adjustment Clause but Delay Unifioatbf the Fuel Adjustment
Clause Until June 2013 is Unjust, Unreasonablelacahsistent With How the
PUCO Treated Other Elements of the Modified ES#ig Opinion and Order.

ASSIGNMENT OF ERROR 19:

The PUCO Erred by Failing to Meet the RequiremehR.C. 4903.09 When
Without Explanation it Failed to Follow its Own eglent in Approving the
Separation of the Alternative Energy Rider from Buel Adjustment Clause but
Delaying Unification of the Fuel Adjustment Claudetil June 2013, Resulting in
an Unreasonable Negative Impact on the Custoni€dfio Power.

ASSIGNMENT OF ERROR 20:



The PUCO Erred by not Stating that InterruptiblevBeDiscretionary Schedule
Credit Cost Will be Collected Only From Non-resitiahGS 4/IRP Customers
and not From Residential Customers, Consistent WelStipulation in Case No.
11-5568-EL-POR.

The reasons in support of these grounds for tipticgtion for rehearing are set

forth in the accompanying Memorandum in Support.

Respectfully submitted,

BRUCE J. WESTON
CONSUMERS’ COUNSEL

/s/ Maureen R. Grady

Maureen R. Grady, Counsel of Record
Terry L. Etter

Joseph P. Serio

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

(614) 466-9567 — Grady

(614) 466-7964 — Etter

(614) 466-9565 — Serio
grady@occ.state.oh.us
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serio@occ.state.oh.us

/s/ Michael R. Smalz

Michael R. Smalz

Joseph V. Maskovyak

Ohio Poverty Law Center

555 Buttles Avenue

Columbus, Ohio 43215
Telephone: 614-221-7201
msmalz@ohiopovertylaw.org
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of ) Case No. 11-346-EL-SSO
Columbus Southern Power Company and Case No. 11-348-EL-SSO
Ohio Power Company for Authority to )
Establish a Standard Service Offer )
Pursuant to 8§4928.143, Ohio Rev. Code)
in the Form of an Electric Security Plan.)

In the Matter of the Application of ) Case No. 11-349-EL-AAM
Columbus Southern Power Company and Case No. 11-350-EL-AAM
Ohio Power Company for Approval of )
Certain Accounting Authority. )

MEMORANDUM IN SUPPORT

l. INTRODUCTION

On January 27, 2011, the Company filed its sec@@ &pplicatiorf, seeking
approval of the Application under R.C. 4928.143uriBg early August 2011, the
Company, the intervenors, and PUCO Staff enteredsettlement negotiations.
Although a Stipulation was signed by a number ofiepg, OCC and APJN declined to
sign. The Stipulation was filed on September 2,120

The PUCO conducted a hearing on the Stipulatiomdu®ctober 2011. On
December 14, 2011, the Commission issued its Opiara Order in these proceedings
that adopted, yet modified, the Stipulation. Obraary 23, 2012, on rehearing, and after
considerable public outcry about the rate increassgting from the modified
Stipulation, the Commission rejected the ESP plEme Commission directed the

Company to file new tariffs to continue the prowiss of its previous electric security

* Case Nos. 11-346-EL-SSO and 11-348-EL-SSO, ApjidicgJanuary 27, 2011).
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plan® Additionally, the Commission provided the Compaing opportunity to modify or
withdraw its original ESP applicatich.

On March 30, 2012, the Companies filed an appbcationtaining a Modified
ESP. Evidentiary hearings were held from May 102,2through June 15, 2012. On
July 2, 2012, the Commission issued its order én@ompany’s Capacity Charge
proceeding, Case No. 10-2929-EL-UNC. Oral argusmemre conducted following
briefing in this proceeding. On August 8, 2012 BUUCO issued its decision in this case
modifying and approving the Company’s electric siégylan. The Company now must
determine whether to withdraw its application aield new plan, or accept the new

modified plan’

Il. STANDARD OF REVIEW

Applications for rehearing are governed by R.C.3120. The statute allows that,
within 30 days after issuance of a PUCO order, ‘faarty who has entered an
appearance in person or by counsel in the procgeday apply for rehearing in respect
to any matters determined in the proceeding.” G&@ a motion to intervene in this
proceeding on February 4, 2011, which was gramteohiEntry dated March 23, 2011.
APJN filed a motion to intervene on February 221 20vhich also was granted in the
March 23, 2011 Entry. OCC also filed testimonyareling the Application containing

the Modified ESP. Both OCC and APJN participatethie hearing on the Modified

®|d., Entry on Rehearing at 120.
®1d. at 721.
" See R.C. 4928.143(C)(2)(a).



ESP.

R.C. 4903.10 requires that an application for rehgamust be “in writing and
shall set forth specifically the ground or groudswhich the applicant considers the
order to be unreasonable or unlawful.” In additidGimio Adm. Code 4901-1-35(A)
states: “An application for rehearing must be aqeanned by a memorandum in support,
which shall be filed no later than the applicationrehearing.”

In considering an application for rehearing, R.@03.10 provides that “the
commission may grant and hold such rehearing omtiiger specified in such
application, if in its judgment sufficient reasdmetefor is made to appear.” The statute
also provides: “If, after such rehearing, the cossiun is of the opinion that the original
order or any part thereof is in any respect umustnwarranted, or should be changed,
the commission may abrogate or modify the samesratise such order shall be
affirmed.” As shown herein, the statutory standardabrogating some portions of the
Order and modifying other portions is met here e TGommission should grant and hold
rehearing on the matters specified in this Appiarafor Rehearing, and subsequently

abrogate or modify its August 8, 2012 decision.

.  ARGUMENT
ASSIGNMENT OF ERROR 1:
The PUCO'’s Finding That The Modified Electric SeguPlan Is More
Favorable In The Aggregate Than A Market Rate QffetRO”) Is
Unreasonable And Unlawful.
Under R.C. 4928.141(C)(1), the Commission must ammhe expected price of

standard service offer generation under an eles#garity plan (“ESP”) to the expected

price of a market rate offer (“MRO”)This price comparison is required in order to



determine what is better for customefe Commission can only approve the electric
security plan if it is “more favorable in the aggage” than the market rate offer. “In the
aggregate” means that the comparison must con@ti@ther terms and conditions” of
the utility’s electric security plan. The Commisicannot approve a utility’s electric
security plan that does not pass this statutotyEESP/MRO comparison). While the
Commission has discretion in applying this testaiinot apply the test in a manner that
is unlawful or unreasonable to the detriment otamers of the utility’

Yet here, the Commission abused its discretionninraber of respects. In
comparing the ESP to an MRO it made arbitrary ddjasts to the pricing of the electric
security plan which were contrary to law, incoremtwith Commission precedent, and
without evidentiary support. It failed to followe statutory mandate to include in its
price test “all other terms and conditions” of tlectric security plan. And it
unreasonably determined that the ESP was moredhlein the aggregate than an MRO
largely on the basis of non-quantifiable benefithhe most significant being that AEP
will be delivering and pricing energy at marketoes, earlier than what would otherwise
occur under an MRO option. These are all errcas @CC/APJN seeks rehearing on, as

explained in detail below.

8 See e.g. R.C. 1.47 which establishes that whectiegaa statute, the entire statute is intenddakto
effective and a just and reasonable result isiatemded.
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A. In conducting the statutory test of the Companys electric
security plan, the Commission erred in unreasonabland
unlawfully comparing prices that excluded the firstten months
of the Company’s ESP term. As a result of this eor, the
Commission overstated the price of the market rateffer,
compared to the electric security plan, making the
Commission’s analysis unreasonable and unlawful uret R.C.
4928.143(C)(1), and the resulting rates are not reanably
priced violating R.C. 4928.02(A).

In considering the statutory test the Commissmmctuded that “to appropriately
predict the results that would otherwise occur [fehgeneration service is provided by
market means, the MRQO] under this section, we cainngood conscience, compare
prices during a time period that has elapsed poithe issuance of an ordér.The
Commission was referring to the time period that élapsed as being June through
August 2012, the first three months of the Compsupydposed ESP tertf.

But instead of stopping there, it digressed ewetnér from the law, making its
statutory comparison unlawful and unreasonablee Tbmmission started the
comparison not at the beginning of the actual EEsf,ti.e., when new ESP rates will go
into effect!! but at a different, later period. The periodrhitrarily chose for the

MRO/ESP comparison was June 2013 through May 315,20 period starting nearly ten

months after the Company’s ESP rates are to besimgated.

° Opinion and Order at 74 (August 8, 2012).
10 See Company Application at 2.

1 Under the Commission’s order, the Company wasrettit file tariffs by August 16, 2012, and these
tariffs are to be effective with bills renderedadishe first billing cycle in September 2012. S2ginion
and Order at 77.



The Commission, however, has no such authdfitR.C. 4928.143(C)(1)
requires a full comparison of the electric secupign “so approved, including its pricing
and all other terms and conditions***.” One of tlterms and conditions” of the
Company’s ESP “so approved” is the period of timardy which the new rates are in
effect -- known as the “term of the ESP.” White tCompany proposed a term of June
1, 2012 through May 31, 2015, the Commission ueiitdly modified that part of the
ESP. Instead, the Commission ordered the new irafgemented, effective with bills
rendered as of the first billing cycle in Septem®@t2** Thus, the term of the
Companies’ ESP “so approved” is the first billingle in September 2012 through May
31, 2015. ltis the period of time during whicle tASO rates are in effect.

The term of the ESP “so approved” creates the&dgind necessary time period
over which the statutory comparison must occumd Aecause the ESP term is one of
the terms and conditions of the ESP “so approvg, Commission must consider that
period in its analysis under R.C. 4928.143(C)(Ihe Commission has no authority to
choose a different or shortened period for itsysial When the Commission chose a
different period, (June 2013 through May 2015) othan the “so approved” ESP term
to conduct its statutory price test, it was unldiyfacting beyond the scope of its

authority under R.C. 4928.143(C)(2).

2 The Commission is a creature of statute and hasitiwrity other than that expressly granted hyithe
General AssemblySeeColumbus S. Power Co. v. Pub. Util. Con{®93), 67 Ohio St.3d 535, 620
N.E.2d 835;Pike Natural Gas Co. v. Pub. Util. Com(981), 68 Ohio St.2d 181, 22 Ohio Op. 3d 410,
429 N.E.2d 444Consumers' Counsel v. Pub. Util. Com{@B81), 67 Ohio St.2d 153, 21 Ohio Op.3d 96,
423 N.E.2d 820; anBayton Communications Corp. v. Pub. Util. Con{&®80), 64 Ohio St.2d 302, 18
Ohio Op. 3d 478, 414 N.E.2d 1051.

13 Opinion and Order at 77.



Additionally, by choosing a shorter period of timeer which to conduct the
ESP/MRO comparison the Commission’s action wasnialey inconsistent and its
analysis lacked record support. It approved a ferrthe ESP, but failed to conduct its
analysis over that term. Such a mismatched cospais not envisioned by the statute
and is unreasonable.

The PUCO'’s decision also lacked record suppod.pafty to the case, not even
the Company, ever proposed pushing the analysisafdrfor ten months, and ignoring
the comparison for the first ten months. Rathergérties to the proceeding all
conducted their analysis consistent with the tefth@® ESP proposed by the Company.
Hence, the approach devised by the Commission gaiast the manifest weight of the
evidence and clearly unsupported by the reébrd.

While the Commission chose the comparison peras8 on the notion that it
should consider when an MRO could actually be effesuch an adjustment is aimed at
bringing a degree of precision that is not calledunder the statute. Such ad hoc
tinkering given the nature of the statutes’ forwkmoking analysis, is inappropriate and
inconsistent with the Commission’s past rulings.

In past electric security plan cases the Commmsisas declined to infuse
precision into the MRO/ESP analysis through updateatctual information. For
instance, in the Company’s first ESP filing, then@nission disregarded parties’

recommendations to update the market price anatgsisidering that forward market

4 SeeMonongahela Power Co. v. Pub. Util. Com(2004), 104 Ohio St.3d 571, 578 (holding that the
PUCO will be reversed by the Ohio Supreme Courtmiteedetermination is manifestly against the weigh
of the evidence and clearly unsupported by therdgco
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pricing for energy had fallen since the Compansdfiits ESP applicatiolt. Similarly in
another separate case, the Commission refusedust #tk MRO/ESP comparison to use
more recent forward-looking energy pritethat were available.

And, the Commission’s analysis in this regard appé¢o bias the results of the
comparison in favor of the ESP. This is becaugeeted market prices increased over
the term AEP Ohio proposed (June 2013 through MEBP, as noted by many partiés
and as can even be seen in AEP Ohio’s own annugbetitive benchmark® Thus,
analysis that disregards the months during whigleeted market prices were lowest
results in higher MRO annual prices that are usezbimpare to ESP prices.

B. The Commission erred in unreasonably and unlawfily

comparing prices that excluded the first ten month®f the
Company’s ESP term. This was an abuse of discreticand
violated R.C. 4903.09, as the Commission departemm its

prior precedent without showing a clear need to degrt from
precedent or that prior decisions were in error.

R.C. 4903.09 requires the PUCO to set forth “figdinf fact and written

opinions setting forth the reason prompting thesiewes arrived at, based upon said

151n the Matter of the Application of Columbus Southower Company for Approval of an Electric
Security Plan; and Amendment to the Corporate Sajwar Plan; and the Sale or Transfer of Certain
Generation Asset£ase No. 08-917-EL-SSO et al., Opinion and Oatler1-72 (Mar. 18, 2009).

18 1n the Matter of the Application of Ohio Edison Qmamy, the Cleveland Electric llluminating Company,
and the Toledo Edison Company for Authority to Blsth a Standard Service Offer Pursuant to Section
4928.143, Revised Code in the Form of an Eleceimu8ty Plan Case No. 08-935-EL-SSO, Opinion and
Order at 64-68 (Dec. 19, 2008).

" Increasing expected market prices can be seeB$Witness Schnitzer’s Exhibit MMS-4, IEU-Ohio
Witness Murray’s Exhibit KMM-20 and Staff Witnesshhson'’s testimony at 32.

18 AEP Ohio’s Attachment B to its reply brief (whitthe Commission’s referenced adjusting in its Qrder
at 75), estimated competitive benchmark pricesémacity and energy of $57.07 for PY 2012/2013 that
rose to $62.77 for PY 2014/2015. Even AEP Ohimess Thomas’ original Exhibit LIJT-2 estimated
competitive benchmark prices of $69.36 for PY 2Q028 that rose to $74.34 for PY 2014/2015.
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findings of fact.” Where the PUCO does not setifaletailed findings, it fails to comply
with the requirements of this section and its Oidemlawful™®

In particular, where the PUCO issues a decisioradiy from precedent, it has a
heightened responsibility to explain its decisiongrder to comply with R.C. 4903.39.
This responsibility is created because the Ohia&up Court values predictability in
administrative law. Such predictability is assuwdten precedent set by an
administrative body, such as the PUCQO, is followbadleed, the Court has noted that
prior determinations of the PUCO should not beetjarded and set aside unless the need
to change is clear and the prior decisions areror&

The Commission dramatically changed the way it cotglthe statutory test.
Never before has the Commission determined thagtdtatory test can only begin when
an actual MRO can be implemented. Rather the Casiam, consistent with the statute,
has always compared the ESP to the MRO for theeetirtie period during which the

ESP rates were in effect. It ran such a compatistme earlier Opinion and Order

issued in this cas®.And it conducted the comparison over the termhefESP in its

9|deal Transportation Co. v. Pub. Util. Com(i975), 42 Ohio St.2d 195, 71 0.0.2d 183, 326 NIE.
861.

%0 See e.gCleveland Electric llluminating Co. v. Pub. Utilo@m.(1975), 42 Ohio St.2d 403, 431-432, 71
0.0. 393, 330 N.E.2d 1, writ of certiorari denid®15), 423 U.S. 986, 96 S.Ct. 393, 46 L.Ed.2d 302,
appeal after remand (1976), 46 Ohio St.2d 105, a2 172, 346 N.E.2d 778 (citirjate ex rel.
Automobile Machine Co. v. Browh929), 121 Ohio St. 73,75, 166 N.E. 903 -- “It baen held in this
state that ‘administrative interpretation of a givaw, while not conclusive, is, if long continued,be
reckoned with most seriously and is not to be diaréed and set aside unless judicial constructiakesnit
imperative to do so.” (Citation omitted).

21 d.

22 1n the Matter of the Application of Columbus SeuthPower Company, Case Nd.-346-EL-SSO et al.,
Opinion and Order at 27-32 (Dec. 14, 2011) (conidgdhe ESP/MRO analysis based on a term of January
1, 2012 through May 31, 2014, with the analysististg at the beginning of the ESP term, not ten thsn
later).



Opinion and Orders issued on all other utilitieSFEMRO application$® But here, the
Commission created a new approach to the statptag test and yet failed to show that
its prior application of the statutory test wasoagous.

The Commission’s new approach has the effect akasing the price of the
MRO in the ESP/MRO comparison because it failake into account the lower market
prices available during the first ten months of B&P term. By focusing instead on the
MRO prices during the remainder of the ESP terrogjitures market prices during a
period of time when such prices are higher. TRaggerates the differential between
MRO and ESP, making the ESP by comparison chebparthe MRO. This skews the
MRO/ESP comparison, and will likely cause rateg &na not reasonably priced. Itis an
unreasonable and unlawful interpretation of R.281943(C)(1).

Additionally, the Commission failed to explain wiiyneeded to change how it
applied the ESP/MRO comparison. Nor did it explaomv prior application of the test,
where the ESP was compared to the MRO during ttiee¢arm of the ESP, was in error.
This is an error that the Ohio Supreme Court haaddo be reversiblg. The PUCO
should grant rehearing on this issue and abrogatedify its Order so that its decision

complies with the law.

% n the Matter of the Application of Columbus SemthPower Company for Approval of an Electric
Security Plan; and Amendment to the Corporate Sajwar Plan; and the Sale or Transfer of Certain
Generation Asset£ase No. 08-917-EL-SSO et al., Opinion and Oatle®4, 69-72 (Mar. 18, 2009)
(conducting the ERP/MRO analysis based on ternilg2@09 through 2011, despite the fact that thee©rd
was issued in March 2009, with rates going inteaffn April, 2009);in the Matter of the Application of
Ohio Edison Company, the Cleveland Electric Illluating Company, and the Toledo Edison Company for
Authority to Establish a Standard Service Offerguant to Section 4928.143, Revised Code in the Bbrm
an Electric SecurityPlan, Case No. 08-935-EL-SSO, Opinion and Order at 64B&#. 19, 2008)
(conducting the ESP/MRO analysis consistent widtéihm of the ESP for 2009-2011, and refusing to
update the analysis for more current forward elgtgrprices).

#0ffice of Consumers’ Counsel v. Pub. Util. Conit®85), 16 Ohio St.3d 21, 16 OBR 371, 475 N.E.2d
786.
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C. Because the Commission did not consider the firten months
of the ESP term in its statutory analysis under R.C
4928.143(C)(1), it was unreasonable and unlawful fthe
Commission to commence the ESP term before June2013.
The Commission should also have ordered existing tes to
continue during the ten-month period.

If the Commission upholds its analysis of the MRS price comparison, in
order to be consistent with that approach and toptp with R.C. 4928.143(C), it must
also determine that the ESP term does not stattthetdate that its price comparison
starts, June 2013. That would mean that the agistiontinued rates placed in effect on
March 9, 2013° would remain in effect for the next ten monthsr Eonsumers this
means no increase in rates until June 2013. Tiaeting in June 2013, new ESP rates
can go into effect so long as they have been shiowe more reasonable in the
aggregate than the rates expected to be achievist an MRO. Such a showing would
require holding rehearing on this issue, and aéibearing, modifying or abrogating the
Commission’s order.

But the Commission failed to do so, and as a résuhnalysis did not comply
with R.C. 4928.143(C)(1). It was also unreasonédriéhe PUCO to implement new
ESP rates starting in September 2012 and yet nhitda those rates in its statutory

analysis. The Commission erred and rehearing dimigranted.

% Entry (Mar. 9, 2012).
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D. The Commission erred in failing to include all he conditions of
the Generation Resource Rider, including future expcted
costs, in its statutory analysis, violating R.C.4®143(C)(1).
This understated the price of the ESP, making the
Commission’s analysis unreasonable and resulting irates that
are not reasonably priced under R.C. 4928.02(A).
Additionally, the Commission erred, under R.C. 49030, in
failing to state the rationale or reason for its hiding.?

In conducting the statutory price test the Comroissippropriately recognized
that it must include costs associated with the @Geimn Resource Rider (‘GRR,0n
the basis that it is a non-bypassable provisidmtalinder R.C. 4928.143(B)(2)(c) that
would not occur under an MR®. Here the Commission duly noted its previous hjdi
in the earlier phase of this case that the costiseoSRR must be included in the
MRO/ESP comparisoff. However, the Commission included only $8 milidm costs
related to the GRR. Such costs, according to the Commission, ar&rbevn costs of
the GRR during the term of the Company’s ESP, &odlsl be included in the
quantitative analysi&

But the Commission approved the GRR as a “placinalder.” This means that
the Company can come in at any future time, eith#érin or outside the term of the ESP,

and seek to collect revenues from customers tordbeecosts of the Turning Point

% APJN does not join OCC in this section of the Argnt under Assignment of Error 1.
2" This rider will collect the costs of the TurningiRt Solar project from the Company’s customers.

2 The Commission rejected the unsubstantiated ai@ompany Witness Thomas that a GRR provision
would be permissible under a market rate offere SEP Ohio Ex. No. 114 at 8-9 (Thomas).

29 See Opinion and Order at 30 (Dec. 14, 2011).

30 $8 million reflects the Company’s estimate of Thening Point net revenue requirement during theate
of the ESP. See OCC Ex. 114 at 17.

31 Opinion and Order at 75 (Aug. 8, 2012). The orgjiholding was made in the PUCO’s Opinion and
Order of Dec. 14, 2011. See Opinion and Ordefat 3

324d.
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facility. The ability of the Company to do so medhat there may be additional costs
collected from customers.

OCC Witness Hixon testified that these additioradts are estimated by the
Company to be $346 millioff. The $346 million represents the remaining eseéuhat
revenue requirement for June 2015 through 2040s figure was supplied to OCC
through the discovery process and was not sulgatispute. However, the PUCO
completely disregarded the testimony of Ms. Hixad assigned only $8 million to the
GRR, without explaining why additional costs of tBRR should not be considered as a
cost of the ESP.

Including the $346 million in GRR costs is impoitéamorder to render an
appropriate and accurate MRO/ESP comparison.lldtdaectly under the “all other
terms and conditions” that must be included undé&r. R928.143(C)(1) analysis. When
the Commission failed to include the future reveraguirements related to the GRR, and
yet approved the rider as a placeholder ridectgdiunlawfully. Because the $346
million in GRR costs was not included in the MROFHE&mMparison conducted by the

PUCO, the cost of the modified ESP was signifigantiderstated.

%3 0CC Ex. 114 at 17 (Hixon).
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And the PUCO unreasonably relied upon such a flaavedysis in its decision to modify
and approve the Company’s ESP. This was unreakoaat will likely result in rates
that are not reasonably priced, conflicting with golicy of the State, contained in R.C.
4928.02(A).

Finally, the PUCO erred, under R.C. 4903.09, bez#uailed to show the facts
in the record upon which its order is based andddbo state the rationale for its
decision®* The PUCO is required under R.C. 4903.09 to addresterial arguments
made by parties to the proceeding. The PUCO didloco here, where a material issue
was presented by OCC and FirstEnergy Solutions issue that could have been the
basis for further modifications to the ESP, to bleaefit of consumers. The PUCO
should grant rehearing.

E. The Commission erred under R.C. 4928.143(C)(In i

evaluating the non-quantifiable benefits of the ESRnd
unreasonably concluded that the non-quantifiable beefits
outweigh the hundreds of millions of dollars of cas of the
modified ESP. On this basis the PUCO'’s finding thiathe ESP
is more favorable in the aggregate than the electrisecurity

plan is unlawful, unreasonable, and unsupported byhe
record.

The Commission found that AEP Ohio made multiplersrin conducting the
statutory test” In its place, the Commission conducted its oven té determined that
the statutory price test, when considering quatiié benefits and costs, resulted in the

MRO being more favorable than the ESP by $386 onifi?

34 See e.gMCI Telecommunications v. Pub. Util. Comt987), 32 Ohio St.3d 306jeal Transportation
v. Pub. Util. Comm(1974), 42 Ohio St.2d 195.

% Opinion and Order at 73.
%8 Opinion and Order at 75.
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But then the Commission reviewed the non-quamiédenefits of the modified
ESP. It determined that non-quantifiable benésignificantly outweigh any of the
costs.®” The “most significant” of the non-quantifiablertadits “is the fact that, in just
under two and a half years, AEP Ohio will be deiivg and pricing energy at market
prices.®® This is “significantly earlier” than what wouldherwise occur under an MRO
option, the Commission fourfd. According to the Commission, it is not “feasikde
conclude that energy would be at market prices poidune 1, 2015*** *° Moreover,
the Commission determined that the modified ESRressthat customers “will have a
safe harbor in the event there is any uncertamtizé competitive markets by having a
constant, certain and stable option on the tableXtditionally, the Commission found
that the modified ESP will “assure that the Comparantains its financial stability
necessary to continue to provide adequate, safleredinble service to its customefs.”

But this conclusion is unreasonable and unlawfuérroneously assumes that
these non-quantifiable benefits are not availablgen a market rate offer. This is both
factually and legally wrong.

1. Under an MRO, within two and a half years, 100% of
energy may be supplied through the market.

The Commission assumes that AEP Ohio would be enabtwo and a half

years, to deliver and price energy at market prreter an MRO. This conclusion is not

37 Opinion and Order at 76.
¥ 1d.
¥ 1d.
4.
d.
*2d.
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correct under applicable law and the PUCO'’s intgiion of that law, and lacks record
support.

Under R.C. 4928.142 an electric utility may file RO as its SSO, whereby
retail electric generation pricing will be basedpart, upon the results of a competitive
bid process. Paragraphs (D) and (E) of that gtatet forth the blended price
requirements any electric distribution utility (“ED) must abide by. Section
4928.142(D), provides that the first MRO applicatfded by a utility:

[s]hall require that a portion of that utility’sastdard service offer
load for the first five years of the market ratéeobe
competitively bid***as follows: ten per cent of thead in year
one, not more than twenty percent in year twofytper cent in
year three, forty per cent in year four; and ffgr cent in year
five. Consistent with those percentages, the casion shall
determine the actual percentages for each yeaarsyone
through five.

Section 4928.142(E) provides, inter alia, that:

Beginning in the second year of a blended priceeuddision (D)
of this section and notwithstanding any other regaent of this
sectionthe commission may alter prospectively the proposi
specified in that division to mitigate any effetan abrupt or
significant changén the electric distribution utility’s standard
service offer price that would otherwise resulgeneral or with
respect to any rate group or rate schedule biguohn alteration.
(Emphasis added).

The Commission had occasion to delve into the nmepoi these statutes in
response to an application by Duke Energy Ohio (fixuke”) for PUCO approval of a
market rate offer, which ended the blending peabthe beginning of year three and

based SSO pricing exclusively on the market priteaved from an auctioff. Although

3 In the Matter of Application of Duke Energy Ohiogl for Approval of a Market Rate Offer to Conduct
a Competitive Bidding Process for a Standard Ser@ftfer Electric Generation Supply, Accounting
Madifications, and Tariffs for Generation Servi€gse No. 10-2586-EL-SSO, Application (Nov. 15,
2010) (‘Duke MRO 1.
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ultimately the Commission denied Duke’s applicatfdhe Commission’s Opinion and
Ordef” and Entry on Reheariffextensively discussed whether the five-year blenpdi
period under R.C. 4928.142(D) was mandatory oresuithp alteration. The Commission
concluded that, in accordance with R.C. 4928.144{t€) blending proportions of
subsection (D) are essentially fall back or defalghding provisions that can be altered
in two ways:’ First, a “party” could come forward and requésttthe PUCO alter
prospectively the proportions specified in subsec{D) in order to mitigate any effect of
an abrupt or significant change in the SSO prie¢ Would otherwise result. Second, the
Commission could make a determination on its own.

The Commission went on to affirm its holding in #etry on Rehearin The
PUCO also determined that the time to alter an MiR@) is not at the outset of an
MRO filing, but in the second year of the MRD.

Thus, the Commission iduke MRO Imade it quite clear that an MRO can get to
100% blending after year two. It need not take frears under R.C. 4928.142 to get to
full market priding, because “[b]eginning in theesad year of the blended price ***the

commission may alter prospectively the proportispecified [in subsection (d)f®

4 The PUCO found that Duke’s failure to presenmnifpimation and testimony in support of a five year
blending plan, in compliance with Ohio Adm. Cod®24.:35-03(D), rendered the application fatally
deficient and unable to be considered as filed. Qginion and Order at 23; Entry on Rehearing2éx |
The PUCO thus did not consider altering the bleggiroportions.

“ In the Matter of Application of Duke Energy Ohiogl for Approval of a Market Rate offer to Condaict
Competitive Bidding Process for a Standard Ser@#fer Electric Generation Supply, Accounting
Maodifications, and Tariffs for Generation Servi€gse No. 10-2586-EL-SSO, Opinion and Order (Feb.
23, 2011).

“®1d. Entry on Rehearing (May 4, 2011).

71d. Opinion and Order at 23.

“8ld. Entry on Rehearing (May 4, 2011).

“91d. Opinion and Order at 18; Entry on Reheasdn§25.
0 R.C. 4928.142(E).
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On the basis of its statutory analysis in the&keMRO 1case, it was an error for
the PUCO to conclude that AEP Ohio’s market pricdhgnergy and capacity would
occur “significantly earlier” than under an MROhd@Duke MRO Icase is precedent that
the PUCO should have acknowledged and followedithlid not.

In particular, where the PUCO issues a decisioradiy from precedent, it has a
heightened responsibility to explain its decisionprder to comply with R.C.
4903.09>" This responsibility is created because predilitalis valued in
administrative law. Yet the PUCO here failed tepect its interpretation of R.C.
4928.142(D) and (E). It failed to explain why psor determination in thBuke MRO 1
case was in error, and why a change was needad.isTdn error that the Ohio Supreme
Court will not toleraté?

A potential full transition to market is possibleder an MRO faster than the five
years under R.C. § 4928.142(D). Under an MROQbimmission has the authority to

alter any blending after two yearBecause the transition to market could occur in

°1 See e.gCleveland Electric llluminating Co. v. Pub. Utilo@m.(1975), 42 Ohio St.2d 403, 431-432, 71
0.0. 393, 330 N.E.2d 1, writ of certiorari denid®15), 423 U.S. 986, 96 S.Ct. 393, 46 L.Ed.2d 302,
appeal after remand (1976), 46 Ohio St.2d 105, a2 172, 346 N.E.2d 778 (citirjate ex rel.
Automobile Machine Co. v. Browf929), 121 Ohio St. 73,75, 166 N.E. 903 -- “It basn held in this
state that ‘administrative interpretation of a givaw, while not conclusive, is, if long continued,be
reckoned with most seriously and is not to be disréed and set aside unless judicial constructiakesit
imperative to do so.” (Citation omitted).

2 See e.gOCC v. Pub. Util. Comm., et 411984), 10 Ohio St.3d 49, 51 (the Ohio Supreme Dmwersed
the Commission after finding that the Commissicail&fd to justify” its decision to cut short a preusly
ordered four-year phase-in period). Accordingly @ommission must explain changes in its precedent.
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approximately two years under an MRO, there is talitptive benefit vis-a-vis an MRO
that exists under the Company’s proposed ESPldeea “significant benefit.”

Moreover, there is no record evidence that suppbe$UCQO’s conclusion that
“it is not feasible to conclude that energy woukddt market prices prior to June 1, 2015,
even if the commission were to accelerate the péages set forth under Section
4928.142, Revised Cod&> The Commission fails to meet the requiremeni®.6f.
4903.09 when it draws conclusions that lack anyéaion in evidence. In its opinions
the Commission must provide evidentiary supportrangt thoroughly explain the
rationale for its decisior®. It did neither here.

Thus, the Commission should hold a rehearing anifisue and should re-
conduct the test adjusting the non-quantifiablegiieiit found under the ESP. Then a
new MRO/ESP analysis should be conducted, in campdé with R.C. 4928.143(C)(2).
Rehearing should be granted on this issue.

2. There is a safe harbor for consumers under an MB.

As explainedsupra under an MRO the Commission may order, or a pagy
seek to adjust the blending of market prices ireotd mitigate any effect of an abrupt or
significant change in the EDU'’s standard servidergdrice. This is the safe harbor that
customers have under an MRO. While it is diffetéain the protection offered by an
ESP, it is nonetheless a harbor.

Notably this harbor was described by the Commisamprimarily aimed at the

“goal” of safeguarding ratepayers from the rislabfupt or significant increases in

%3 Opinion and Order at 76.
%4 See e.gTongren v. Pub. Util. Comn1999), 85 Ohio St.3d 87, 91.
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price>® Indeed it expressly rebuffed Duke’s claim tha BUCO was given the authority
to alter the blending proportions “solely for therpose of moving the company
expeditiously to a fully competitive market”

But the Commission fails to recognize that compl@rabnsumer protections exist
under an MRO and an ESP and thus, in this resiext is little if any qualitative
benefit of the ESP over the MRO. Its analysisiseasonable in this respect.

3. There is financial security for an EDU under arMRO.

Under an MRO, a utility may adjust the ESP priceoupown as the Commission
determines is reasonable for certain costs whiehieftected in the utility’s most recent
ESP price, i.e. fuel costs, purchased power, sugpdyportfolio requirements, and
environmental complianc®. This provision provides security for the Company
security not necessarily found in an ESP.

Additionally, there is another provision in an MRt found in the ESP
statutes? that provides financial stability to an EDU. TBemmission “may adjust the
electric distribution utility’s most recent standaservice offer price by such just and
reasonable amount that the commission determircessary to address any emergency
that threatens the utility’s financial integrity trensure that the resulting revenue

available to the utility for providing the standaekvice offer is not so inadequate as to

%5 Duke MRO 1Entry on Rehearing at 59-60.
6 |d.
" See R.C. 4928.142(D) (1)-(4).

%8 Curiously, the Company argues that this standa@,4928.142(D), applies to the offering of an ESP.
AEP Ohio Brief at 40-46. This notion is contraoythe rule of statutory construction that goverisoO
Under the doctrine afxpressio unius est exclusio alteriifghe General Assembly wanted to give the
Commission authority to establish provisions ireéattric security plan that ensure the Company’s
financial stability it would have expressly done Bat the General Assembly did not. Neither the
Commission nor the Companies can rewrite the law.
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result, directly or indirectly, in a taking of pregty without just compensation***°
Conversely, the Commission has no authority to@mpmeasures such as the Retail
Stability Rider to assure an EDU'’s financial setgin an ESP case. Hence, properly
viewed, the MRO arguably provides a greater measiusecurity (even if strictly limited
under law), for the utility than that found underESP, tipping the scales again in favor
of an MRO for what should have been the resulhis ¢tase.

Yet the Commission ignored these facts, and coeduldat the ESP provides
significant non-quantifiable benefits that outwetge $386 million price differential
between the MRO and ESP. This analysis was unmeagmand unlawful because it
failed to properly compare the expected resulth®MRO as compared to the ESP.
Had the complete expected results of the MRO beapmeply compared to the results of
the ESP, the Commission would not have determihatthe non-quantifiable benefits of
the ESP “significantly outweigh any of the cost3hat is because the MRO provides
similar, and in some cases greater, non-quantgibbhefits than the ESP. The
Commission should grant rehearing on this basis.

ASSIGNMENT OF ERROR 2:

The Base Generation Rates For Standard Service O#80”) Customers Are
Not Just Or Reasonable, And Do Not Provide A BerladiCustomers.

The Commission in its Opinion and Order found #hEP Ohio’s proposed base
generation rates are reasonaBléilthough the Commission noted that OCC and APJN
contend the SSO generation rates do not benefomess, the Commission found that

“OCC and AJPJN failed to justify their assertiomarifer no evidence within the record

9 R.C. 4928.142(D).
€0 Opinion and Order at 15.
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other than the fact that the modified ESP contséweral riders®® This finding is
however, contrary to the record in this proceedind is inconsistent with the
Commission’s holding in the Company’s Capacity C&se

OCC Witness Duann testified that the base generadi@ plan does not benefit
customer$® Witness Duann explained this conclusion:

Second, keeping the base generation rate at thentlevel is not
a benefit to AEP Ohio’s customers when the augiices of
generation service or prices of electricity senbgeCRES
providers in Ohio have generally declined and apeeted to
decline further over the next few years. One AHoQvitness
has indicated there were significant reductioniward energy
prices in the PIM markets recenftfy.

OCC Witness Duann relied, in part, on the uncomrd testimony of Company
Witness Allen that “[o]ver the last seven montlwsward energy prices in the PIJM
market for the balance of 2012 have decreased jp=imately $10/MWh or 25%>°
Notably, OCC Witness Duann was not challenged assiexamination on this point.
Nor was Mr. Allen’s testimony on this point contasted. Thus, contrary to the
Commission’s assertions otherwise thessevidence offered establishing that freezing

the base generation rates at current levels ia benefit because the rates would be

frozen at a rate higher than what the result wpuatdiuce in the alternative.

5114d.

62 Capacity Charge Case, Opinion and Order at 25J@$ 2, 2012)(finding that the record supported
$188.88/MW-day as an appropriate charge to enaBR-Bhio to recover its capacity costs for its fixed
resource requirement obligations -- and acknowtlegitiat AEP Ohio’s testimony that $355/MW-day is
received from its SSO customers for capacity thindogse generation rates).

%3 0CC Ex. 111 at 15 (Duann).
% 1d. Citing AEP Ohio Ex. 116 at 4 (Allen).
 Company Ex. 115 at 4 (Thomas supplemental).
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The Commission’s decision in this regard is dinectintradicted by Mr. Duann’s
and Mr. Allen’s testimony. Its Order thus failscomply with R.C. 4903.09 altogether
and must be considered “unlawful” under R.C. 4985°1

Moreover, the Commission’s determinations in thenpany’s Capacity Charge
Case also belie the conclusion that freezing basergtion rates at current levels
benefits customers. In the Company’s Capacity @h&ase, the Commission found that
compensating the Company for its capacity at $X8818/-day would enable it to
collect capacity costs for its fixed resource regent (“FRR”) obligations from CRES
providers®” In doing so it rejected the Company’s proposeitgh of $355.72/MW-day,
finding that it does not fall with “the zone of semableness’®

And yet, as the PUCO correctly noted, the Compaaggnted testimony in that
case purporting to show that its proposed costdpseing ($355.72/MW-day)
approximates the revenues the Company receivesifso850 customers for capacity
through base generation ratdsThis means, that the Company itself acknowledyess
the revenues produced under base generation reeged to SSO customers “roughly

and approximately® compensate it for the “full cost” of capacity (F28IW-day).

% Seeldeal Transportation Co. v. Pub. Util. Com(2008), 885 N.E.2d 195 (reversing the PUCO because
certain of its findings were directly contradicteglwitness testimony in the record).

®71d., Opinion and Order at 33 (July 2, 2012).
%8 4.

%9 See id at 25, citing to Mr. Allen’s Rebuttal Testiny at 19-20, where, in responding to FES Witness
Lesser, he presented graphs illustrating that ttragany’s base generation rates are essentiallyaqui
to the full cost capacity rate ($355.MW-day). T®&pacity Charge Opinion and Order also cites tdlTr.
at 304, 350, where Company witness Pearce, beoss @xamined, stated that the implicit capacity rat
charged to standard service offer customers isvatgrit to the $355/MW-day rate AEP proposed for
capacity. Company Witness Pearce confirmed thileuguestioning by Commissioner Porter. Tr. Il at
350.

0 Capacity Charge Case, Tr. Il at 350.
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If the Company’s admission is accepted, and ther@ssion’s holding in the
Capacity Charge Case is correct and upheld, thetants to reason that the base
generation rates that the Company is freezinger88P case ARE OVERSTATED and
“outside the zone of reasonableness.” They arestated because embedded in the SSO
generation rate is a componérthat, in conjunction with other components, praztuc
revenues that approximate the $355/MW-day ratedpeacity that the Company
requested in the Capacity Charge Case.

If the rates are overstateds-a-viswhat the Commission determined was an
appropriate capacity charge, then the “benefit ohte freeze inures to the Company,
and not the SSO customers. This is because catibnuwf an overstated SSO rate will
enable the Company to collect much more than g$soof providing generation service
to SSO customers. The MRO/ESP comparison exartheesxpected price of each
option in order to determine what is best for thetomer, not what is best or beneficial
to the Company; and not what is best for market&tsch benefits should not and cannot
be considered part of the ESP/MRO comparison.

The SSO generation rates, due to the explicitfigsliof the Commission in the
Capacity Charge Case, are de facto not just oonedde. And they do not ensure that
consumers are provided reasonably priced retaitredeservice, a policy of the state

under R.C. 4928.02(A). Rehearing should be granted

" In this proceeding, the Company claims the geiwraate is not based on cost, and thus it cannot
identify discrete components of the generation.rdte V at 1438-1441.
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A. The Commission erred in permitting base generatin rates that
are not unbundled between energy and capacity. ldoing so,
the Commission failed to ensure the comparable anabn-
discriminatory retail rates are available to custoners, in
violation of R.C. 4928.141 and 4928.02(A) and (B).

In its ESP the Company proposed base generaties ttat are frozen until all
rates are established through a competitive bidgingess. The base generation rates
offered beginning with the term of the ESP arentduide a component for environmental
investment carrying costs so that a rider (EICCH)nw longer be needed. For
residential customers of CSP the base generatiensr&0.0296458 cents per kwh; for
residential customers of OP the base generatierig&0.0278195 cents per k#hThe
Commission approved this part of the Company’s ESP.

Although these rates are not based on a currehstuay!* the Company
testified that the rates were established at d tevensure that Company recovers its
costs of capacity and other co§tsAccording to Company Witness Allen, the base
generation rate produces revenues that are equivaleates the Company proposed to
charge CRES providers for capacity at $355/MW-Hay.

But the bundling of the base generation rate (gnangl capacity) by the
Company makes it difficult, if not impossible, fitve PUCO to ensure that customers of

the Company are receiving comparable and non-digtaitory service, a policy of the

2 Compliance Tariff Sheet, Ohio Power Rate Zone BeleeRS, rate for first 800 KWh used per month;
Columbus Southern Power Rate Zone Schedule RRfarafiest 800 KWh used per month.

3 Opinion and Order at 15.
" See Tr. V at 1438.

>See Tr. V at 1440-1441.
S Tr. V at 1438.
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Staté” and a requirement of R.C. 4928.141Moreover, under R.C. 4928.02(B), it is a
policy of the State to “ensure the availabilityusfoundled and comparabtetail electric
service that provides consumers with the supghiece, terms, conditions, and quality
options they elect to meet their prospective née(lsmphasis added).

Under R.C. 4928.06, the Commission has a duty sarerthat the policy
specified in R.C. 4928.02 is effectuated. Accogdio the Commission, the policy
specified in R.C. 4928.02 is “more than a stateroégeneral policy objectives?
Indeed the Ohio Supreme Court expressly held Hea€Commission may not approve a
rate plan that violates the policy provisions o€R4928.02° Accordingly, the
Commission has held that an electric utility shdudddeemed to have met the “more
favorable in the aggregate” standard “only to tkieet that the electric utility’s proposed
MRO is consistent with the policies set forth ictien 4928.02, Revised Cod&.”

In this regard, it was incumbent upon the Companyeet its burden of
provind® that its standard service offer, including itsébgeneration rate, provides

customers with electric services on a comparalfenam-discriminatory basis, as

"R.C. 4928.02(A) states that it is the “policy bétstate to do the following throughout this sté#e:
Ensure the availability to consumers of adequat&bile, safe, efficiennondiscriminatoryand reasonably
priced retail electric service.” (Emphasis added).

8 R.C. 4928.141 states that, beginning January@9 2én electric distribution utility shall provide
consumerspn a comparable and nondiscriminatory basishin it service territory, a standard service
offer of all competitive electric services neceggarmaintain essential electric service to congsiie”
(Emphasis added).

9 In the Matter of the Application of Ohio Edison Gmanies, the Cleveland Electric llluminating
Companies, and the Toledo Edison Companies foradvgpiof a Market Rate Offer to Conduct a
Competitive bidding Process for Standard Servider(Electric Generation Supply, Accounting
Modifications Associated with Reconciliation Mecisam, and Tariffs for Generation Serviégase No. 08-
936-EL-SSO, Opinion and Order at 5 (Nov. 25, 200B)rstEnergy MRO Ord€).

8 Elyria Foundry v. Pub. Util. Comn§2007), 114 Ohio St.3d 305.
8 FirstEnergy MRO Ordeat 14.
82 See R.C. 4928.143(C)(1), establishing that thelduof proof shall be on the utility.

26



required by R.C. 4928.141. It was also incumigan the Company to prove that the
provisions under the ESP, including base generatimmg, do not violate the policy
provisions of R.C. 4928.02.

But the Company did not meet its burden. In faet, Company in the Capacity
Charge case claimed that if CRES suppliers werengRPM-based capacity prices
(which they were) it would discriminate against resroppers® We agree.

The Commission erred when it approved the bundéese lgeneration rates
without specifically determining that AEP Ohio haet its burden of showing the base
generation rates are comparable and non-discrioypaRehearing should be granted.

B. The Commission erred in failing to reduce the SS generation

rates, consistent with its findings in the CapacityCharge Case

that AEP Ohio’s capacity cost is not $355/MW-day bu
$188/MW-day.

The General Assembly required electric distributitilities to provide customers
“on a comparable and nondiscriminatory basis” added service offer of all competitive
electric services necessary to maintain essemtigices to customef$. State policy
ensures that the standard service offer providea tylity will be based on reasonably
priced electric servic®

The Commission approved base generation ratéssiptoceeding, as part of the
Company’s standard service offer. The base ganeradtes will be paid by customers
who choose not to shop, or are prohibited from pimap Statistically, the majority of

those customers that are most likely to pay SS@ baseration rates are the residential

8 See Capacity Charge Order at 15.
8 R.C. 4928.141(A).
8 See R.C. 4928.02(A).
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customers. This is because residential custonaes generally not shopped, but have
stayed with AEP Ohio. Indeed the latest shoppavgls reported by the Company for
residential customers is only 15.57%4nuch less than the robust shopping that
industrial and commercial customers are engagéd in.

So when the Commission is establishing base geoernattes it must closely
consider the needs of residential customers. Brg the Commission did not. Rather it
placed inordinate emphasis on the expected benefite achieved from competition, to
the potential detriment of residential non-shoppgiogtomers. And while competition
may be a means to achieve “reasonably priced Elegrvice” it is not the ultimate goal.
Rather the goal is “reasonably priced electric isertV

But on the way, the Commission erred. It erredumerous ways when it came
to pricing base generation rates. One of the €w@s that the Commission did not
reduce the base generation rates consistent wifimding in the Company’s Capacity
Charge case. This was unreasonable, and unlaagfeixplained below.

1. Under the SSO base generation rates approved thei®
discriminatory pricing of capacity between shopping
customers, CRES providers and non-shopping
customers, which is unreasonable and violates R.C.

4905.33, 4905.35, 4928.02(H), and 4928.141(A).
In the Company’s Capacity Charge Case, the Comomsietermined that the

state compensation mechanism is to be based aosteincurred by the Company for

its fixed resource requirement capacity obligatiShhe Commission identified the

8 See AEP Ohio Ex. 150 at 10 (Allen rebuttal).

87 Commercial customer shopping data over the sameftame (as of May 31, 2012) shows 48.69%
shopping while industrial customers shopping i83%. Overall, total shopping for AEP is 32.4%.
Company AEP Ohio Ex. 150 at 10 (Allen rebuttal).

8 Capacity Charge Order at 23.
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“costs incurred” as $188.88/MW-day. In reachinig ttonclusion the Commission
determined that the Company had failed to dematestinat its proposed charge of
$355.72/MW-day “falls within the zone of reasonaigies.®® Further, the Commission
directed the Company to charge CRES providersdhested PJM RPM rate in effect for
the current PJM delivery year, with the rate chagginnually to match the current PIJM
RPM rates® And the Company was authorized to defer incucagucity costs not
recovered from CRES provider billings during thePES8rm to the extent that the total
incurred capacity costs do not exceed $188/MW-dye Commission noted that it
would establish an appropriate recovery mechangsraiuch cost in the Company’s ESP
proceeding. In the end, what this means is thd&E&Rroviders will receive discounted
capacity from AEP, which they can choose to pas®dheir customers (or not), and
SSO customers will continue to pay the Companylisimbedded cost of capacity. This
scheme, however, is unreasonable and unlawful.

R.C. 4928.02(A) requires that consumers have “rezmgthinatory” retail electric
service. R.C. 4928.141 requires the utility toyidle consumers a standard service offer
on a “comparable and non-discriminatory basis.ttlter, R.C. 4905.33 prohibits a
public utility from charging greater or lesser campation for services rendered for “like
and contemporaneous service under substantiallyaime circumstances and
conditions.” R.C. 4905.35 prohibits a utility frogiving any “undue or unreasonable

preference or advantage” to any person, firm, gp@ation.

81d at 33.
91d. at23.
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The capacity that the Company provides to CRESigeos, in carrying out its
FRR obligations, is a “like and contemporaneousisef that it provides as well to its
standard service offer customers. And the seigipeovided under substantially the
same circumstances and conditions. Capacity isatigpwvhether it is supplied (on a
wholesale basis) to CRES providers or supplieda(ogtail basis) to non-shopping
customers.

Non-shopping or standard service offer customeyscppacity charges that
enable the Company to recover its “embedded co$t8355/MW-day. Yet, under the
Commission’s decision in the Capacity Charge CGRES providers will pay capacity
rates at RPM pricing, which is much lower than $885/MW-day. And CRES providers
will then be able to serve shopping customers,gusiaoch lower capacity charge pricing,
based on receiving capacity at RPM prices. Thdisisriminatory. It violates R.C.
4928.141, 4928.02(A), R.C. 4905.33, and 4905.35.

Such an approach also fails to provide correcepignals to all customers (not
just shoppers). This approach facilitates vagtleiEnt capacity prices for the same or
comparable services. This is unreasonable asaseliscriminatory. Rehearing should
be granted.

2. The PUCO'’s failure to reduce the standard servie offer
rate was unreasonable and inconsistent with its fiings
in the Capacity Charge Case. As a result the geregion
rates for SSO customers are not just and reasonable
and are not reasonably priced under R.C. 4928.02 A
While the Commission clearly determined that the&Zaty Charge Case findings

were to control the pricing of capacity in the Canp's ESP, and were controlling when

it came to collecting deferred capacity chargeiiléd to consistently apply those very
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holdings to other portions of the Company’s ESEluiding the base generation rates. To
ignore the effects of the Commission’s Capacityr@bealecision on other elements of the
Company’s ESP, including base generation rategyrisasonable, inconsistent, and
unjust. Itis a decidedly biased application @qedent that is unreasonable and
detrimental to SSO customers.

The Commission failed to reduce the Company’s lgaseration rates for SSO
customers consistent with its determination thatdbst of capacity for AEP Ohio is
$188/MW-day, instead of the $355/MW-day “roughlydapproximately” being charged
in the base generation rates. OCC specificallyestpd that the Commission reduce
base generation rates, consistent witiCapacity Chargerder, a request made during
the oral argument$ and in its Reply Brief in this casé.Additionally, OCC argued this
issue as well in its Application for Rehearing lire tCapacity Charge Ca¥e.

The Commission should have responded to the argsmeade by OCC and
others?® But it did not. This was an error. The Ohio Bupe Court has recognized that
the Commission’s failure to address a materialasauts Opinion and Order is reversible
error®

The Commission should grant rehearing and addnéssssue. Ultimately it

should rule that the base generation rates chaog880 customers should be reduced to

%1 See Oral Argument Transcript at 107 (July 13, 3012
920CC and APJN Reply Brief at 26-27 (July 9, 2012).

% In the Matter of the Commission Review of the Ciap&harges of Ohio Power Company and
Columbus Southern Power Compa@gase No. 10-2929-EL-UNC, Application for Rehearing20-21
(Aug. 1, 2012). The Commission found that “suffiti reason” “to warrant further consideration” had
been set forth in the numerous applications foeaging made in that case. It granted the appticatfor
further consideration. Entry at 2 (Aug. 15, 2012).

% See e.g. Ohio Manufacturing Association Reply Batel2 (July 9, 2012).
% In re Application of Columbus. S. Power C2011 Ohio 1788 at 71.

31



reflect its determination that $188/MW-day is tippeopriate cost of capacity for the
Company. Otherwise, the base generation rateswaiilbe just and reasonable and retalil
electric service for non-shopping customers will Io® reasonably priced.
3. The Commission abused its discretion in denying
administrative notice of the Capacity Charge Case
materials.

On July 20, 2012, OCC/APJN filed a motion to tallenaistrative notice of
several items contained within the record of thpaCetly Charge Case. Specifically
OCC/APJN sought administrative notice of portiohghe direct testimony of AEP Ohio
Witness Munczinski, portions of the rebuttal testityp of AEP Ohio witness Allen;
portions of the hearing transcripts; and AEP Ghlwiefs and reply briefs. Although
both the Company and FES filed responsive pleadiggmst OCC/APJN, FES’
memorandum contra was appropriately struck as efyiffi

The Commission, however, denied OCC/APJN’s motidhe PUCO found that
OCC's motion to be “troublesome” and “problemafi’m a timing perspectiv¥.
Characterizing the materials as a “narrow windowntdrmation” it found that if the
request was allowed it would supplement the retiord misleading manner® The
Commission further found that “to exclusively se¢learrow and focused items in an
attempt to supplement the record is not approptite

The Commission’s denial of administrative noticeselected materials from the

Capacity Charge pleadings was an error that cotessiabuse of discretion. This is an

% Opinion and Order at 12.
d.

%1d at 12-13.

91d. at 13.
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unreasonable and arbitrary ruling that is strikgngkconsistent with the otherwise heavy
reliance upon the Capacity Charge Case recordd@dmmission.

For instance the Commission acknowledged in itsaCiéyp Charge Order that
“11-346 [the instant proceeding] and the preseot@eding are intricately linked®
That linkage went so far as to make findings in@agacity Charge proceeding which
would supersede portions of the Company’s filed EBRe Capacity Charge pricing
scheme was incorporated into the rates set in 8 fifoceeding, displacing the
Company’s proposed two tier capacity pricing prapd¥ This scheme was developed
after the evidentiary record in the ESP case haskd. In fact the Capacity Charge
Order was issued on July 2, 2012, after initial B8Efs were filed on June 29, 2012.
And, under the Capacity Case proceeding, the Cosomsreated deferrals which were
then punted into the ESP proceeding. Specifictlly,Commission expressly ruled, in
the Capacity Charge Case, that it would estahlighe Company’s ESP an appropriate
recovery mechanism for the Capacity Charge Casrrads$™*?

Yet despite the late evidentiary maneuvering that@ommission engaged in,
whereby significant findings in the Capacity Cha@pese were incorporated into the
decision in this case, the PUCO declined to alldmiaistrative notice of other portions
of the very same evidentiary record. This wasit®face, an arbitrary decision with no
rational basis provided. While the Commission fbtime timing of OCC/APJN’s request

to be “troublesome” and “problematic,” those comseare ironic in light of the

190 5ee Capacity Charge Order at 24.
1015ee id. at 38.
10214, at 23.
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Commission’s own belated actidfiswhich caused the need for OCC to seek
administrative notice.

In authorizing deferrals and shifting issues fréva Capacity Charge Case into
the ESP case, the Commission created an evideptiabjem because the 11-346 record
had no evidence in it to determine what an appatg@recovery mechanism is for the
newly created deferrals. OCC/APJN’s motion wasumimely but was an appropriate
and timely response to the PUCQO’s Capacity ChanmgeiO

Moreover, the Commission arbitrarily ignored thanstard of review for
administrative notice. The key to determining viieetadministrative notice can be taken
is not whether the timing of a motion is “awkwardgs alleged by the Company. Rather
the Commission should have considered whetheraheep to the ESP proceeding had
knowledge of and an opportunity to explain and tebe evidencé®® And the
Commission should have examined whether partiedditave suffered prejudice from
the taking of such administrative notice. But @@mmission could not find prejudice or
harm and so it ignored those requirements and wged. Instead it described
OCC/APJN's request as “troublesome” and “probleaiatot ever finding that it would
cause harm and prejudice. Such an analysis waaswmable and biased.

Indeed, had the Commission examined these isswesemsonable and
appropriate way -- the way the Supreme Court hetsiteid -- it would necessarily come
to the conclusion that there was no harm or pregith any party from what OCC/APJN

was requesting. The Company did not dispute thatew of the evidence. And the

193 The Commission determined on July 2, 2012 thabiild create deferrals and address a recovery
mechanism for the deferrals in its to be decide® H&cision. At the time —July 2, 2012, the evident
record in the ESP case was closed and initial®tiafl been filed.

104 See e.gAllen v. Pub. Util. Comn(1988), 40 Ohio St.3d 184, 186.
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Company had the opportunity to explain it and rebobt just once (in the Capacity
Charge Case) but again through its Memorandum &amthis case. Considering that a
significant part of the noticed material are thenany’s own words, there was not
much more explaining the Company could have done.

And with respect to the Commission finding thawés concerned that the record
would be supplemented in a “misleading” manré?the Commission’s concerns could
easily have been addressed if it had taken the reasmnable and less draconian
measure of incorporating the whole record fromGapacity Charge Case into this
proceeding. Interestingly enough, part of thermfation it characterized as
“misleading” was information that the Commissiopaged in its Opinion and Order
when it summarized the Company’s position: “AEHRdtontends that its proposed
cost-based capacity pricing roughly approximatekigntherefore, comparable to the
amount the Company receives from its SSO custofoersapacity through base
generation rates (AEP-Ohio Ex. 142 at 19-20; Tat 804, 350).%%

To top it all off, the Commission’s approach, netipitting selective materials to
be noticed, is inconsistent with its ruling in tieeent FirstEnergy ESP proceedifig.
There the Attorney Examiner denied the Companyjsi@st to administratively notice

the entire record of a proceeding, requiring thigwitnstead to tailor its administrative

195AEP Ohio did not characterize this as “misleadingHliat characterization was supplied by FES. But,
FES’ pleading was untimely, and stricken. Seen{@piand Order at 12. This raises the issue @ftindr
the Commission unreasonably and unlawfully relipdruinformation or arguments that were not
specifically before it.

198 Capacity Charge Order at 25.

197 See Irthe Matter of Ohio Edison Company, The Clevelaretic Illuminating Company, and the
Toledo Edison Company for Authority to Providedd8tandard Service Offer Pursuant to Section
4928.143, Revised Code, in the Form of an Ele&ecurity PlanCase No. 12-1230-EL-SSO, Opinion
and Order at 17-21(affirming the Attorney Examisaniling that administrative notice be taken oéstdd
documents, and not the whole record, as requesgtéitdiEnergy).

35



notice request to a secure and narrower windowfofrnation'®® That approach was
followed by OCC/APJN here and yet the result wapatiately different for OCC/APJN
than it was for the utility seeking administrativetice. These disparate rulings cannot be
easily explained.

The Commission’s Order in tHérstEnergy cases precedent that the PUCO
should have acknowledged and followed but it dit n@he Ohio Supreme Court has
ruled that prior determinations of the PUCO shawddbe disregarded and set aside
unless the need to change is clear and the praisidas are in errof?® Yet the PUCO
here failed to respect its earlier decision ankbdaio explain why its prior determination
in the FirstEnergy case was erroneous, and needassl ¢thanged.

This is an additional error that the PUCO made ttutsig abuse of discretion.
The effect of the Commission’s ruling is that OCE0N is prejudiced by the
Commission’s action. OCC cannot rely upon theestaints made and testimony given to
support its argument in this case that base geaenattes should be reduced to prevent
discriminatory pricing. For all the reasonsfeeth above the Commission should grant
rehearing on this issue and reverse its ruling.

ASSIGNMENT OF ERROR 3:

The Commission Erred In Allowing the Company tol€ai hundreds of millions
of dollars from customers through a Retail StapiRider That Guarantees a
steady source of Non-Fuel Base Generation RevdrureBhe Company.

In its modified ESP, the Company proposed a norabgable charge called the
“Retail Stability Rider.” As OCC Witness Hixon tégd, this charge was intended to

guarantee that the Companies collect a pre-detednavel of non-fuel generation

198 See id, Tr. | at 29 (Price) (June 4, 2012).
199 5ee e.gln re: Application of Columbus S. Powdr28 Ohio St.3dd 512, 523.
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revenue during each year of the modified ESPThis guarantee would exist to protect
the revenues the Company will lose as more and ofdte customers shop.

The Company itself refers to the Retail Stabiliigd® as a way to “protect the
financial integrity of the Company during the tréiios period to market-based SSO
pricing.”** Mr. Allen testified that RSR is a proposal by empany to replace a
portion of lost revenues associated with providiagacity to CRES providers at a
discountt*® Thus, in the Company’s own words, the retail itgbider is essentially a
lost revenue mechanism for the Company. As moseoaters shop, the Company loses
revenues. Recouping these lost revenues is imppftam the Company’s perspective,
to ensure it does not suffer severe financial Waom its “discounted” pricing of
capacity and its willingness to offer market-bapading of capacity and energy under a
series of auctions. OCC, APJN, and numerous attemvenors vehemently opposed the
Retail Stability Rider.

But, despite the strong opposition and the argusner@sented against this
charge, the Commission nonetheless approved thigetho the detriment of the
Company’s customers. In doing so, the Commissiadera number of changes to the
rider. The most significant of those changes, ftbencustomers’ perspective, was that
the Commission determined that the Company watlezhtd collect $504 million,

instead of $284 million the Company had proposeddtlection through the rider. The

190CC Ex. No. 114 at 7-8 (Hixon).

11 See Company Ex. 119 at 1 (Dias supplemental).
112 Company Ex. 116 (Allen).

113 Opinion and Order at 31-38.
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Commission’s Order approving the Retail Stabilitgdt was unreasonable and unlawful
for the numerous reasons set forth below.
A. There is no statutory basis to allow the Companyo be made

whole for revenues lost due to competition from Copetitive
Retail Electric Service Providers.

S.B. 221 does not guarantee that electric distohuttilities (‘EDUS”) such as
AEP Onhio will be made whole for sales of generatast to CRES providers. There is
no such provision in Chapter 4928 for this theory.

Indeed, where the General Assembly wanted to alitgties to recoup lost sales
opportunities or foregone revenue, it has exprgaslyided for such. For example, R.C.
4905.30 permits the Commission to approve the cidle of “revenues foregone” with
regard to economic development arrangements. dddity, under R.C.
4928.143(B)(2)(h), a utility’s ESP may include ‘losvenues” as part of the EDU’s
distribution infrastructure and modernization plans

That the General Assembly provided limited condisimnder which costs may be
collected from customers for lost or foregone rexe=reflects the legislative intent to
otherwise disallow costs to be collected underrotbeditions not specified. The
legislative canon expressio unius exclusio alteajpgslies -- the inclusion of one thing
implies exclusion of the othét? Including authority to allow lost revenues fobaomic
development and for distribution infrastructure amodernization plans, and not for
other purposes, was intended.

The General Assembly, in its wisdom, enacted neipian, for collecting lost

generation revenues through R.C. 4928.143(B)(2erd are no provisions within R.C.

114 SeeCrawford-Cole v. Lucas Co. Dept. of Jobs & Famignces,121 Ohio St.3d 560, 566, 2009-Ohio-
1355, f42.
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4928.143(B)(2) under which lost generation reveriiteand thus the Commission may
not authorize the collection of these lost generatevenues in the ES®. Such a
finding is in keeping with the Supreme Court’s me@ential ruling interpreting R.C.
4928.143(B)(2) to be an exclusive list that the B8&isions must qualify undét®
Rehearing should be granted on this.
B. The Commission erred in unreasonably and unlawfily
determining there is a statutory basis for includirg a Retail

Stability Rider in the Company’s electric securityplan under
R.C. 4928.143.

In discussing the Retail Stability Rider, the Corssion correctly noted that there
was a dispute as to whether the rider is statytpritified*'’ Yet, despite the dispute,
the Commission failed to address the merits of momgeparties’ arguments detailing
how the rider lacked any statutory basfs Instead it went straight to the Company’s
claim that the rider is justified under R.C. 4928(B)(2)(d). And it found that the rider
“meets the criteria of Section 4928.143(B)(2)(d) jtgpromotes stable retail electric
service prices and ensures customer certaintydigaretail electric service'*® It also
determined that the rider “also provides rateibtgland certainty through CRES
services, which clearly fall under the classifioatof retail electric service, by allowing

customers the opportunity to mitigate any SSO m®es through increased shopping

115 Seeln re Application of Columbus Southern Power Comgpanal, 2011 Ohio 1788, 31-35.
11014, at 131-32.
4. 131.

18 \While it regurgitated the intervenors’ argumenmishiree pages, the Commission failed to explain why
those arguments were wrong. This is an error @ldtes R.C. 4903.09, because the Commission must
explain its rationale as to why it chose to actkptCompany’s arguments and found other argumeris t
lacking. See e.gseneral Telephone Co. v. Pub. Util. Com{&®72), 30 Ohio St.2d 271, 59 Ohio Op.2d
125.

119 Opinion and Order at 31.
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opportunities****?° The Commission also found that the retail stgbilder “freezes
any non-fuel generation rate increase that mighfsig| otherwise occur absent the RSR,
allowing current customer rates to remain stableuphout the term of the modified
ESP.t?!

But the Commission’s statutory analysis is wrongadamumber of reasons. First,
it ignores all of the preceding language of R.Q28&243(B)(2)(d), and instead focuses on
the end of the section containing the languagev@asdd have the effect of stabilizing or
providing certainty regarding electric retail seei’” And second, it construes the statute
as being met where the term, condition, or chardg iadirectly stabilizes or provides
certainty regarding retail electric service.

1. The Commission failed to give effect to all the wals in
the statute, violating R.C. 1.47.

The Commission’s analysis is wrong. It ignoressixepreceding lines of
Subsection (B)(2)(d) and focuses only on part efdtatute. The first six lines of
Subsection (B)(2)(d) establish the parametersrthest be met in order for a provision to
be part of a utility’s electric security plan. R4928.143(B)(2)(d) reads as follows:

(2) The plan may provide for or include, withoumtitation, any of
the following:

*%k*%
Terms, conditions, or charges relating to limitai@n customer
shopping for retail electric generation serviceydmsability,
standby, back-up, or supplemental power servidautteservice,
carrying costs, amortization periods, and accogntindeferrals,
including future recovery of such deferrals, as lddwave the
effect of stabilizing or providing certainty regard retail electric
service;

120 Id

121 Id
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The statute quite clearly requires that the prowi®e a term, condition, or
charge relating: (1) limitations on customer shinggor retail electric generation
service,(2) bypassability, standby, back-up or fmppntal power service; (3) default
service; (4) carrying costs (5) amortization pesicahd (6) accounting or deferrals,
including future recovery of such deferrals. Ahd is determined that the provision
falls within one of these six categories, thenpghmvision must also “have the effect of
stabilizing or providing certainty regarding reteléctric service.”

But the Commission skipped the first step of tladugbry analysis altogether. It
never determined that the Retail Stability Rideat I'term, condition or charge” that fits
the description of one of the six categories. dind so, the Commission erroneously
construed the statute, ignoring the bulk of thgisge found there. Construing the
statute this way is inconsistent with the rulestatutory construction that presume, inter
alia, the entire statute is intended to be effecfi¢ As noted by the Ohio Supreme
Court, “[t]he presumption always is, that every dor a statute is designed to have some
legal effect, and putting the same constructioa statute, every part of it is to be
regarded and so expounded if practicable, as ®spwme effect to every part of it®

The Commission erred when it approved the Retalbifty Rider, but failed to
identify which one of the six categories the ridatisfies under R.C. 4928.143(B)(2)(d).
As OCC/APJN argued on brief, the rider is NOT ofhthe categories of “terms,
conditions, or charges” under R.C. 4928.143(B)(R)(the retail stability rider is not

related to “limitations on customers shopping fetail electric generation service.” In

1225ee R.C. 1.47.
123 Richards v. Market Exch. Bank Qd919), 81 Ohio St. 348.
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fact, the Company argues that the RSR will increastomer shopping for retail electric
generation service. The RSR does not pertain pagsability (it is a non-bypassable
rider). The RSR does not pertain to “carrying sgstamortization periods” or
“accounting or deferrals.”

The closest one can get to the statute is to dlguehe RSR relates to “back-up,”
or “default service.” But even that doesn’'t woNkhy? Because the RSR is tied to lost
revenues based on shopping, and the lost reveneidiec to “discounted capacity
prices” that AEP Ohio charges to CRES providers.

Non-fuel base generation revenues lost from custoswitching to CRES
providers are not a provider of last resort (“POLBYst. This Commission resoundingly
determined that migration risk -- the risk of cus#&rs switching to a CRES provider -- is
NOT A POLR RISK!** Rather it is a business risk faced by all retappliers as a result
of competition. POLR, according to the Commissisrimited to the return risk -- the
risk of customers returning to the EDU’s SSO réitesy service with a CRES
provider'*® Hence, AEP Ohio’s proposal -- to collect a certaiel of non-fuel base
generation revenues from customers, based on thardraf shopping (customer
migration) is unrelated to POLR and the provisibback-up or default service.

R.C. 4928.142(B)(2)(d) cannot be construed to cdust generation revenues.
Default service or back up service means capaniyemergy costs incurred when the

customer must receive default or back up suppliser No more and no less.

1241n the Matter of the Application of Columbus Southeower Company for Approval of an Electric
Security Plan; an Amendment to its Corporate SejiamePlan; and the Sale or Transfer of Certain
Generation Asset§;ase No. 08-917-EL-SSO et al., Order on Reman@ &D8t. 3, 2011).

125 Id
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2. The Commission erred by unreasonably and unlawfly
engaging in statutory construction when the plain
meaning of the statute was clear.

In the Order, the Commission’s found that the R&#ets the criteria of R.C.
4928.143(B)(2)(d) because it “promotes stable Iretactric service prices and ensures
customer certainty regarding retail electric sevi¢® Looking to the next passage of
the Commission Order, it appears that this constus reached on the basis that the
RSRenablesother provisions of the ESP to be implemented:. ikgiance, the
Commission notes that the RSR is connected to CieBSce$?’ which allow customers
to “mitigate any SSO increases through increasegphg opportunities that will
become available as a result of the Commissiortisite in the Capacity Casé?® And
the RSR allow¥” “freezes” to any non-fuel generation rate incretasé might otherwise
not occur absent the rider.

But R.C. 4928.143(B)(2(d), requires more thanratirect stabilizing or providing
certainty for retail electric service. The wordgle statute state that the “terms,

conditions, or charges must “have the effect ditang or providing certainty

regarding retail electric service.” But the Comsiug reads the language to allow any

126 Opinion and Order at 32. There is no recordioitefor this statement, and thus R.C. 4903.09 apgpea
to be violated.

127 The Commission claims that CRES services fall uttige classification of retail electric servicehid
conclusion seems to conflict with the holding then@nission reached in the capacity charge case vithere
after much analysis, concluded that the provisiobcapacity by CRES providers is not a retail electr
service. Capacity Charge Order at 13. FurtheCtvamission recognized that the benefits to custeme
from AEP providing capacity to CRES, come not disedut “in due course” as customers are “iniyall
one step removed from the transaction.” This mla@r example of the Commission stretching to find
some connection between the statutory languag¢handSR.

128 Id

129 The Commission states that the “RSR freezes anyfuel generation rate increase***.” This statefnen
is incorrect and not supported by the record, tilggR.C. 4903.09, as the provisions of the RSRakain

of themselves require freezes to any non-fuel geiver rate increases. Rather, as explained allowe,
Company argues they enable the rate freezes.
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provisiort*° that enables other provisions to be implementedtk the other provisions
being the ones which have the effect of stabilizngroviding certainty regarding
electric retail service. Such an indirect approaatot sustainable under Ohio rules of
statutory construction.

Had the General Assembly wanted to allow more s=ine structuring of an
ESP, it would have inserted language to that efféar instance the statute would have
been written with the phraseology “which provisemables other charges that” “have the
effect of stabilizing or providing certainty regard retail electric service.” But the
statute is not written in such an indirect manriénder the doctrine afxpressio unius
est exclusio alteriygf the General Assembly wanted to give the Consiaisauthority to
approve a provision in an electric security plaet tienables” other provisions, it would
have expressly done so. But the General Assemtblgat. The Commission cannot
rewrite the law.

According to the Supreme Court of Ohio, wheredtagute is clear and
unambiguous, as is the provision of R.C. 4928.1%2(&d), “[the] only task is to give
effect to the words used® and “not to delete words used or to insert womtsused.**?

“To construe or interpret what is already plaimat interpretation but legislation, which

is not the function of the court$®

130 See discussiosupra
131 State v. Elanf1993), 68 Ohio St.3d 585, 587.

132 Columbus-Suburban Coach Lines, Inc. v. Pub. Giimm.(1969), 20 Ohio St.2d 125, 127. See also
State ex rel. v. Eva(tl944), 144 Ohio St. 65 (no authority under arlg nf statutory construction to add
to, enlarge, supply, expand, extend or improveptiogisions of the statute to meet a situation movided
for).

133 Thompson Elec., Inc. v. Bank One, Akron, N1488), 37 Ohio St.3d 259, 264 (remaining citation
omitted).
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The Commission’s attempt to add words to the satuprovide a spot for the
retail stability rider under R.C. 4928.143(B)(2uislawful and unreasonable. Rehearing
should be granted on this issue.

C. Assuming arguendo that there is a legal basisr the Retail

Stability Rider, the Commission erred in unreasonaly
determining that $508 million rather than the $284million
requested by AEP Ohio is the appropriate level ofte rider.
The Commission’s calculation of the rider is overstted,
making the rates to be collected from customers ungt,
unreasonable, and unsubstantiated. If the rider iso be
implemented, over the strenuous objections of OCCMRIN and
others, rehearing should be permitted to allow paiies to

examine, on the record, the appropriate calculatiorof the
Retail Stability Rider.

The Commission found that the RSR is justifiecstatute, a conclusion that is
unlawful, unreasonable, and lacks evidentiary sttpdbalso concluded that AEP Ohio
had failed to sustain its burden of proving theneostone of the retail stability rider -- the
revenue target of $929 -- is reasondbfelnstead the Commission chose a lower revenue
target of $826 milliort>®> and on that basis determined that the rider reyémie
collected would have to change as well. The Corsimismade several adjustmeritso
the calculation of the rider and “highlighted” &djustments in a chart contained on page
35 of the Opinion and Order. The end results lahal adjustments was to dramatically

increase (by almost 79 percent) the amount ofeteel Istability rider to be collected

134 Opinion and Order at 32.
1351d. at 34.

136 The adjustments made by the Commission do notaapipée based on facts contained within the
record. This is an additional error that the Cossion made. See efpngren v. Pub. Util. Comm
(1997), 85 Ohio St.3d 87.
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from customers. Specifically, while the Companyg hequested a $284 million retail
stability rider, the Commission approved a rider&&08 million*’

Assuming arguendo that the rider is justified atie, OCC/APJN request
rehearing on the calculation of the rider. The @ussion erred in numerous respects,
and these errors unreasonably overstated theaimialint to be collected from customers
under the rider. In other words, the rider is asmable and will overcharge customers.
This will render it imposible for the Commissiondnsure that reasonably priced retalil
electric service is made available to consumetkearState, conflicting with R.C.
4928.02(A). Rehearing should be permitted to alh@nties to examine, on the record,
the appropriate calculation of the RSR.

1. In assigning a value for competitive retail electic
supplier revenues, the Commission unreasonably
assumed capacity revenues are based on Retail Prigi
Model (“RPM”) pricing, when AEP Ohio was
authorized to, and will in fact, collect capacity evenues
at the level of $188.88/MW-day.

On page 35 of the Commission’s Opinion and Order Gommission attempted
to replicate Company’s Exhibit WAA-6, in order tecalculate the Company’s Retail
Stability Rider for various adjustments the Comimoigssnade that impact the rider. A
number of these adjustments flowed from the Comom&srecent decision in the
Capacity Charge Case.

In the Capacity Charge Case, the Commission ad@pstgte compensation

mechanism for AEP Ohio with a capacity charge &388/MW-day**®* AEP Ohio will

collect 100% of its $188.88/MW-day capacity chafg4, it will be collected from

138 Opinion and Order at 36.
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different sources and at different times. During term of the ESP, AEP Ohio will
collect capacity charges from CRES providers baseRPM pricing. Additionally,

during the term of the ESP, a $1/MW-hour chargecfgracity charges will be collected
from customers as a part of the retail stabilitheri After the ESP terminates, the
Company will collect from customers deferred cayaciharges, with carrying costs, over
a three-year periotf’

Under the approach derived by the Commission, ahqu@RES providers RPM
prices for capacity causes AEP Ohio to collect thas the PUCO determined cost of
capacity ($188.88/MW-day) during the term of thePESThe incurred costs that will not
be collected from CRES providers during the ESRlafimed as the difference between
RPM prevailing prices and $188.88/ MW-day. The @ussion authorized the
Company to defer these incurred capacity costhe@xtent that the costs do not exceed
$188.88/MW-day*° In the decision in this case, the Commissionrdgteed that the
deferred capacity costs would be collected fromiarusrs, over a three-year period
beginning in June 201!

Thus, although CRES providers will be paying RPNdzhprices for the capacity
supplied by the Company, it is now clear, from @@nmission’s Order in this case, that
the Company will collectrom customersghe full deferred capacity costs up to the value

of $188.88/MW-day. For instance, in the first plang year, 2012/2013, CRES

139 Opinion and Order at 36.
140 Capacity Charge Order at 23.

141 Opinion and Order at 36. In the Capacity ChaZgse the PUCO granted the Company accounting
authority to defer the capacity costs and authdrthe Company to collect carrying charges on tHerds
based on the Company’s weighted average cost @¢htamtil such time as a recovery mechanism is
approved in this case. Thereafter, the Companyanti®orized to collect carrying charges at its koemgn
cost of debt. See Capacity Charge Order at 23-24.
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Providers will be charged $20.01/MW-d&Y. That means that $168.87/MW-d&3will
be the capacity costs subject to deferral and aeltefrom customers. When that
deferred capacity cost is multiplied by the shogpoad assumed by the Commissitn
a capacity deferral of $270 million is creaféd. In the second and third years, using the
RPM pricing of $33.71/MW-day (2013/2014), and $B58MW-day (2014/2015§°
capacity costs subject to deferral will be $155/M0/ day (2013/2014) and
$34.99/MW-day (2014/2015}7 When that deferred capacity cost is multipliecey
shopping load assumed by the Commission, capaefgrmls of $299 million
(2013/2014) and $78 million, (2014/2015) are créat® Thus, over the ESP term, $647
million of capacity deferrals will be creatétf. While some capacity costs will be
collected from the RSR ($144 million), which wikt lused to offset these deferrals,
$503 million of deferred capacity costs will reméirbe collected from customers in
2015 through 2018, plus carrying charges at long st of debt, resulting more than
$503 million being collected from AEP Ohio’s custens during that time period”

In calculating the Retail Stability Rider, the Comsion included CRES capacity

revenues based on RPM pricing. These revenudsdattin the Commission’s

142 See Capacity Charge Order at 10.
143 $188.88/MW-day minus 20.01/MW-day.

144 The Commission rejected the Company’s shoppind frajections and adopted the following
assumptions: 52% in year one; 62% in year two;Z2% in year three. Opinion and Order at 34.

145 See OCC Rehearing Ex. 1A.
146 Capacity Charge Order at 10.

147 $188.88 MW-day minus $33.71/MW-day equals $153M¥/day. $188.88 MW-day minus
$153.89/MW-day equals $34.99/MW-day.

148 See OCC Rehearing Ex. 1A.

149 0CC Rehearing Ex. 1A.

150 5ee Opinion and Order at 35-36.
151 See OCC Rehearing Ex. 1A.
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recalculated RSR, are $441 million. The $441 ollof CRES capacity revenues offset
the need for a retail stability rider. In otherrd®, the greater the CRES capacity
revenues, the lower the Retail Stability Rider ectéd from customers. But in counting
the CRES capacity revenues at RPM price levelsCtmamission fails to reflect the
reality that the Company is authorized to collett ERES capacity revenues based on
$188.88/MW-day -- not just capacity based at RPiIe

If the Retail Stability Rider calculation is notroected to reflect the reality that
the Company is authorized to and will collect catyaevenues totaling $188.88/MW-
day, then the rider will be overstated and custemelt pay twice for the capacity costs
(specifically the difference between the $188.88/M#y and the RPM levels) -- once
through an overvalued SSO generation rate (incatpg capacity revenues at
$355/MW-day) and the second time though the capaost deferrals. This is not just,
reasonable, or consistent with the Capacity Ch@ngier.

The Commission’s rider calculation should be cdedcif it is to be the basis for
the Retail Stability Rider. Instead of using CREpacity revenues based on RPM
pricing, the Commission should have calculated CR&#city revenues based on the
state compensation mechanism approved in the QGgzltarge Case -- $188.88/MW-
day. If this had been done, no Retail Stabilitgdriwould be needed.

Here’s how it works>? For 2012/2013 the CRES capacity revenue becomes

$302 million***instead of $32 milliod>* For 2013/2014, CRES capacity revenue is

152 5ee OCC Rehearing Ex. 1B

153 $270 million is to be collected from all customafter the ESP plus $32 million is collected frdme t
CRES providers.

1540CC Rehearing Ex. 1B.
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$364 million™° instead of $65 milliod>® And for 2014/2015, CRES capacity revenues
amount to $422 milliod>” Accepting all other assumptions made by the Cimsion in
deriving the rider, and adjusting the CRES capaetgenues to be consistent with what
the Commission authorized the Company to colleongfooth CRES providers and
customers), one can reasonably conclude that bequeriod of the ESP the RSR is not
needed. Rather the RSR becomes a negative anmudingting that money is due to be
returned to customers in the amount of $133 milbear the entire ESP peridtf
Alternatively, if the Commission does not corrdstretail stability rider
calculation to ensure that customers do not pagetfar capacity through the RSR, the
Commission should use all the RSR collections foustomers as credit to the future
capacity deferrals that have been created as @goesce of charging CRES providers
$188.88/MW-day. This alternative would permit thempany to collect cash from
customers to be used to offset the $503 milliooagfacity cost deferrals which will be
created and collected from customers after thetE8®is over.
2. In calculating the Retail Stability Rider, the

Commission unreasonably excluded revenues that the

Company will receive for capacity associated with

auctions that occur prior to June 2015.

In calculating the Retail Stability Rider, the PU@8ed Company Exhibit WAA-

6 as the template. In WAA-6, the Company incluti®dction Capacity Revenues” of

155 $299 million is to be collected from all customafter the ESP plus $65 million is collected frara
CRES providers,

156 0CC Rehearing Ex. 1B.

157 $78 million is to be collected from all customefter the ESP plus $344 million is collected frdme t
CRES providers.

158 Id
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$89.6 million in PY 2014/2015° Mr. Allen testified that starting in 2015, the Bpany
had proposed an energy-only auction with a capaateyof $255/MW-day embedded in
the charge to retail customéfS. The $89.6 million was the capacity revenues aatent
with the non-shopping load that is subject to aurctn 2015. Including such revenues as
a line item in the Retail Stability Rider chargedmased the revenue to be collected from
customers.

But the Commission, in calculating the Retail SigbRider, failed to incorporate
any auction capacity revenues, despite the fatuthder the Commission’s
modifications to the ESP, there will be energy aalgtions (10%, 60%, and 100%).
And for these energy-only auctions there will beapacity rate embedded in the charge
to non-shopping customers. As explained earliar ¢apacity rate approximately and
roughly equates to $355/MW-daS/

Collecting that capacity rate from the non-shopjpetie energy-only auctions
will create capacity revenues for the Company wistebuld be recognized as an offset to
the Retail Stability Rider calculation. The fa#uio recognize such a component of the
RSR is unreasonable, because it overstates the i threatens the Commission’s
ability to ensure reasonably priced electric servwcavailable to consumers in this State.
Moreover, the Commission failed to explain itsgatle as to why such revenues should
be excluded, violating R.C. 4903.09. Rehearingikhbe permitted to allow parties to
examine, on the record, the appropriate amourddotion capacity revenues that should

be included in the calculation of the Retail Sta&piRider.

159 Company Ex. 116 at WAA—6 (Allen).
180Tr. v at 1661.
161 See Capacity Charge Order at 25.

51



3. Third, the Commission erred when it unreasonably ad
unlawfully applied too low of a credit for shoppedioad,
without setting forth the reasoning or rationale fa
adopting that low value.

In calculating the Retail Stability Rider, the Comsion determined there should
be a credit for shopped load. The larger the trdw less the RSR collections from
customers will need to be. The credit for shoppad was proposed by the Company to
recognize that as more customers shop, energgad fip for potential off-system
sales'® It appear®* that the Commission accepted the Company’s recomdate
$3/MWh credit for shopped load, without explainthg rationale for accepting it. OCC
and others had recommend that the credit reflecattual profits earned from off-system
sales and not a mere pittance of the margins esgéctbe earned by the Companies on
such off-system sales.

Had the Commission rejected the $3/MWh credit andgi@d a larger, more
reasonable credit, the RSR collections from custem®uld have been less. The
Commission, however, unreasonably failed to actteptecommendations of O¢¢

and others, causing the revenues to be collectderuhe Retail Stability Rider to be

greater than what would otherwise be necessary.

12 Tr, 11 at 677 (Nelson).

183 The Commission’s decision did not discuss thelleféhe shopping credit other than to state that t
credit for shopped load should be adjusted baseterevised non-shopping assumptions. It thereted
the credit without explaining how the new credds $hopped load were derived. See Opinion andrGtde
35.

184 5ce/APIN had argued that the $3/MW credit was sutistlly below the margins projected by
Company Witness Sever in his pro-forma AEP Ohiarfitial projections. See OCC Brief at 49-54.
OCC/APJN proposed a more realistic credit that wdnd more than $3Mwh but less than $12/MWH.
Alternatively, OCC/APJN proposed tracking the atarergy freed up and the actual energy sold to
eliminate the guess work in assigning a value tditsrfrom energy sales freed up by shopping load.
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It is unreasonable to charge customers milliongadifirs to support the
Company’s lost revenues from shopping when custsm@er not given complete credit
for the profits earned when energy from the shoppad is freed up. This is all the more
so unreasonable when customers are expected mwophtermination cost& to collect
revenues lost as part of the Company’s move to etitye markets.

And using a $3/MWh as a credit for off-system sadeinconsistent with the
Commission’s finding in the Capacity Charge Case #itcepted an energy credit of
$147.41/mw-day or $6.14/mwh. This inconsisteneyds in stark contrast to the
otherwise carte blanche adoption of the Capacitgr@d Case findings.

The Commission failed to explain the rationaleezrson to support choosing the
$3/MWh charge proposed by the Company. Nor daxjlain why proposals by others
such as OCC/APJN should be rejected. Nor didptaex why the energy credit
developed in the Capacity Charge Case should notiloeed in this case. Instead the
Commission merely recited what the parties’ postimere, but did not explain why the
positions were adopted or rejected.

But the Commission has the responsiblitity unde€2.R903.09 to make findings
of fact and issue written decisions setting fohi teasons prompting the decisions
arrived at. The Ohio Supreme Court has ruledttt@Commission must explain in
sufficient detail why it reached conclusions sotthe Court may review the
reasonableness of the Ord&t.The Commission failed to do so here. Reheattogis

be granted and the Commission should fully explanbasis for adopting the $3/MWh

165 See AEP Ohio Ex. 103 at 22 (Nelson).
166 General Telephone Co. v. Pub. Util. Con{t®72), 30 Ohio St.2d 271.
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credit, or alternatively should reject the $3/MWiHfavor of a larger credit consistent
with the recommendations of OCC/APJN, or consistétit the energy credit adopted in
the Capacity Charge Case.

ASSIGNMENT OF ERROR 4:

The Commission Erred When It Ruled That The Compamuthorized To File
An Application To Adjust The RSR If There Is A Sificant Reduction In Non-
Shopping Load For Reasons Beyond The Control OfGdmpany, Other Than
Shopping. The Commission’s Ruling Unreasonablyn3fars The Risks Of
Weather, Economic Downturn, And Customer Mobilitw@dy From The
Company And Onto Consumers Which Is Unfair, Unjéstd Unreasonable.

In approving the Retail Stability Rider, the Corssion noted that its findings are
“heavily dependent on the amount of SSO load sitVed by the Company®” The
Commission then ruled that if during the term & BESP, there is a “significant”
reduction in non-shopping load “for reasons beyihredcontrol of the Company, other
than for shopping,” the Company is authorized l®din application to adjust the RSR to
account for such change$?¥ The effect of the Commission’s ruling is thagstsentially
transfers the risks of reduced non-shopping loaaydvwom the Company and onto the
backs of customers. For instance, under thisgubimgnificant reduction” (which is not
defined) in non-shopping load could result fromuanber of factors including weather,
customer mobility, and economic downturn i.e. costrs going out of businesy.

But in Ohio these are risks that the electriatigd, and not customers, have

consistently borne. Electric utilities in Ohio dot have weather normalization

157 Opinion and Order at 37.
%814, at 37-38.

159 Ormet is one of the largest customers of Ohio P@eempany. It presented testimony that it
contributes significantly to the Company’s non fgeheration revenues. See Ormet Ex. 106 at 13-14
(Russell). According to Mr. Russell, revenues megpifrom other customers under the ESP would be “f
greater if Ormet were not to continue operatin@mo.” Id.

54



protection built into rates. Nor do electric uiéds have protection from customer loss
due to mobility or economic conditions. Guarantgehis utility full recovery of sales

for non-shopped load irrespective of innumerabbtdis such as weather, economic
conditions, and/or customer mobility, is not appraje or reasonable. This is a slippery
slope that the Commission must avoid. Reheariogldrbe granted and the Commission
should reverse itself.

And if the Commission is insistent on going dowis slope, which OCC/APJN
do not recommend, it should make the adjustmentsstmical. That is, if non-shopped
load increases for reasons beyond the controleo€bmpany, the Commission should
permit interested parties the opportunity to fideatjust the RSR to account for those
changes. To fully explore the necessary conditadrsich a proposal, the Commission
should hold rehearing on this issue.

ASSIGNMENT OF ERROR 5:

The Commission Violated R.C. 4903.09 When It Unoeably And Unlawfully
Failed To Allocate The Retail Stability Rider Acdarg To The Percentage Of
Customers Shopping In Each Class.

After accepting a $508 million Retail Stability Rid the Commission determined
that the RSR should be collected as a non-bypassiet, to recover charges per kWh
by customer class, as the Company propd§e@he Commission discussed arguments
parties had made as to why certain classes shewdduded from paying the rider, and
briefly addressed arguments made as to excludiogpgts or non-shoppers from paying

the ridert’* Nonetheless, the Commission failed to address @ @&2ommendation that

170 Opinion and Order at 37.
171 Id.
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the rider be allocated in proportion to each custoatass’ relative share of switched
kWh sales.

OCC’s recommendation was made through the testimb@CC Witness
Ibrahim and was based on principles of cost causaths OCC witness Ibrahim fully
explained, the “need” for the retail stability ride primarily driven by CRES
providers'’? The rider mitigates the financial impact the Campexperiences from
discounted capacity pricing made available to CREiders. CRES providers in turn
provide service to retail customers who choose&k flternative sources of generation
besides AEP Ohio’s standard service offer. Unkeitheory of cost causation, the Retall
Stability Rider should be allocated among the déife classes based on their share of
total switched load. For it is the switched lohdttcauses the Company to “lose” non-
fuel generation revenues (via discounted capacity).

In an attempt to rationalize pushing cost onto &thiean the cost causers, the
Commission points out the so-called benefits ofRIBR to non-shoppers. These
“benefits” include “rate stability” and “certaintyfoupled with the fact that all SSO rates
will be market based on June 2015. But stablecanigin rates do not equal reasonably
priced retail electric service, which is a polidytlee State under R.C. 4928.02(A). And
stable and certain rates should not shift the bufen the cost causers to other
customers. Indeed, if the stable and certain @$00 high to begin with, they provide
little, if any benefit to SSO customers.

And, the findings in the Capacity Charge Case conthat the SSO rates, which

have a capacity component built into them, arehigh. In the Commission’s Capacity

20CC Ex. 110 at 8-9 (lbrahim).
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Charge Case, the Commission determined that thep@ayis capacity charge should be
no greater than $188.88/MW-day, not the $355/MW-elempedded in the SSO rates.
Excessive, albeit stable and certain, SSO ratesara benefit to non-shopping
customers.

Additionally, if customers have no interest in spiyg, and in fact do not shop
during the ESP, the other benefit -- market basg@ &tes -- will only be realized after
paying the Retail Stability Rider for the term b&tESP and three years thereafter. This
is a hefty price to pay.

In the end, there are no primary and direct ben&dinon-shopping customers of
the Retail Stability Rider. Thus, if they are t@ygor this charge, it's only equitable that
the charge be assessed on the basis of the redative of shopping of each class. Yet,
residential customers, whose current shoppingosrat 15%, will pay approximately
40% of the RSR’® This is disproportionate, unfair, unjust, andeasonable. The
Commission should grant rehearing on this issue.

ASSIGNMENT OF ERROR 6:

The Commission Unreasonably and Unlawfully RuledfT After Corporate
Separation Is Implemented, The Retail StabilitydRidevenues Which Are Not
Allocated To Recovering The Capacity Charge Defer@hould Flow To
Company’s generating affiliate, GenResources, Which Violates R.C.
4928.02(H). In Failing To Explain The RationaleReasons For Its Ruling, The
Commission Also Violated R.C. 4903.09.

Under the Commission’s Order, after corporate ssjmar is implemented, the
retail stability rider revenues will be remitted@enResources, Inc., the Company’s

unregulated generation subsidiafyWhile the Commission characterized the pass-

173 AEP Ohio Ex. 111 at Ex. DMR-3 (Roush).
17 occ Ex. No. 111 at 11 (Duann).
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through as “appropriate and reasonabl&jt failed to explain itself or indicate the facts
or rationale upon which its conclusion was based.

R.C. 4903.09 requires that, in all contested cd#i®s,commission shall file, with
the records of such cases, findings of fact anttewriopinions setting forth the reasons
prompting the decisions arrived at, based uponfsaithgs of fact.” The Ohio Supreme
Court has recognized that complying with this stats important because otherwise the
Court cannot fulfill its responsibility to revieva¢ order being appealétf. By not
explaining why the retail stability rider revenus®uld be remitted to the AEP Ohio’s
affiliate, and how customer funding of the affigas lawful, the Commission violated
R.C. 4903.09. Without sufficient detail, the Clowill be unable to determine how the
Commission reached its decision. Thus, the purpb&C. 4903.09 will be thwarted
and the review that OCC is entitled to, under R@03.09 and 4903.10 cannot occur.
The Commission should therefore, hold rehearinthamatter, and abrogate its Order
on this issue. The Commission should reversd el preclude the RSR revenues from
being transferred to the GenResources, Inc.

But the problems with the Order do not stop thed&C Witness Duann testified
that, through the Retail Stability Rider, AEP OBI&SO customers are being asked to
subsidize the shortfall between non-fuel generatemenue actually collected and the
annual revenue target set by AEP Ohio. Thus, heiRSR is remitted to
GenResources, Inc. the Company’s customers (shgppict non-shopping) will be
subsidizing the Company’s unregulated generati@ness. That unregulated subsidiary

will be engaged in offering competitive generatsemvice (selling excess generation

175 Opinion and Order at 60.
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beyond that which is needed for SSO service) amdaorapetitive (SSO) service to
customers.

Though the Company maintains that generation atisatsire transferred need
financial support from the Retail Stability Rideych a subsidy is unlawful and
inconsistent with the state policy of R.C. 4928H)2( R.C. 4928.02(H) prohibits anti-
competitive subsidies. That statute also requirePtUCO to ensure effective
competition by avoiding anti-competitive subsidilesving from a hon-competitive retail
service (SSO generation native load) to a competittail service.

Under R.C. 4928.06, the Commission has a duty sarerthat the policy
specified in R.C. 4928.02 is effectuated. Thespading to the Commission, the policy

specified in R.C. 4928.02 is “more than a stateroégeneral policy objectives?”

178 See e.g.Allnet Communications v. Pub. Util. Com¢h994), 70 Ohio St.3d 202, 209.

7|n the Matter of the Application of Ohio Edison Qmmies, the Cleveland Electric llluminating
Companies, and the Toledo Edison Companies fordv@abiof a Market Rate Offer to Conduct a
Competitive bidding Process for Standard Servider(Electric Generation Supply, Accounting
Modifications Associated with Reconciliation Mecisam, and Tariffs for Generation Serviégase No. 08-
936-EL-SSO, Opinion and Order at 5 (Nov. 25, 2Q0B)rstEnergy MRO Orde).
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Indeed the Ohio Supreme Court expressly held beeCommission may not approve a
rate plan that violates the policy provisions 0€ER4928.02"® The Commission thus,
cannot approve this portion of the rate plan. Retability rider revenues cannot flow to
AEP GenResources Inc. under the law.

Besides being unlawful, the subsidy is also unnealsie. It is unreasonable
because it assumes that all customers of the Con{phapping and non-shopping)
should involuntarily support the unregulated operet of the Company.

Moreover, the Commission assumes that the unreglitgierations of AEP
GenResources Inc. will be in need of financial suppvhich has not been supported by
any record evidence. If the Company’s own analgst®rrect, the AEP East generating
assets will produce a healthy, positive cash flaug, on a net present value basis, of
$22 billion over the next thirty yeat5? Notably, a significant portion of the $22 billion
cash flow is attributable to AEP Ohio generatingets.>° The total actual cash flows on
a non-discounted basis are much higher. Thatipesiash flow from AEP Ohio units is
several billion dollars greater than the net boakig of those same assets that the
Company proposes to transfer to its affilifte Requiring the Company’s customers to
contribute even more to the returns of shareholdasslawful and unreasonable.

Rehearing should be granted.

"8 Elyria Foundry v. Pub. Util. Comn§2007), 114 Ohio St.3d 305.
9Ty, vol. Il at 851 (Mitchell); OCC Ex. 105.

18014, at 856-857; see also IEU Ex. No. 121 (conftign
181 Id.
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ASSIGNMENT OF ERROR 7:

In Permitting The Company (As Part Of The Retadlfity Rider), To Collect
From Customers The Difference In Revenues BetwéenRPM-Based
Wholesale Capacity Rate And The Company’s Statef@msation Mechanism
For Wholesale Capacity, The Commission Unreasonabty Unlawfully Acted,
Without Jurisdiction.

In the Company’s Capacity Charge Case the PUCQoaméid the Company to
defer its incurred capacity costs that it doescatiect from CRES provider$? In
authorizing the deferral, the PUCO set the stagéh Company to collect what the
PUCO determined were “wholesale capacity cd&t§fom customers under some
provision of the Company’s electric security plarhe Commission assumed that
deferrals created in the Capacity Charge Case rutsdegulatory authority in R.C.
Chapters 4905 and 496% can be incorporated into the Company’s ESP.

But, as explained below, the Commission has nocaiyito permit the Company
to collect wholesale capacity costs from the Comgjzaretail customers through the ESP.
Rehearing should be granted for the reasons thawfo

A. There is no statutory basis under R.C. 4928.14% 4928.144 to

allow the Company to collect revenues for wholesatmpacity

service to CRES providers from rates charged to reiil
customers.

The Commission stated in the Capacity Charge Qlaer|[a]lthough Chapter
4928, Revised Code, provides for market-basedryifor retail electric generation

service, those provisiom® not apply becauseas we noted earlier, capacity is a

182 Capacity Charge Order at 23.

183 Opinion and Order at 13 (although the capacityiserbenefits shopping customers “in due coursay th
are initially one step removed from the transactighich is more appropriately characterized as an
intrastate wholesale matter between AEP-Ohio aol €RES provider operating in the Company’s
service territory.”).

184 Capacity Charge Order at 22.
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wholesalerather than a retail service”*®®> Sales of electric capacity for resale to retail
customers are wholesale transactions, accorditigeteUCO.

Wholesale transactions fall under the jurisdictodthe Federal Energy
Regulatory Commission (“FERC”). However, the PU€plained that it had limited
jurisdiction “for the sole purpose of establishargappropriate state compensation
mechanism,” consistent with the governing sectibthe PJM Reliability Assurance
Agreement (“RAA")!8® The Commission expressly determined in the Cap&tiarge
Case that the provision of capacity for CRES pressds not a “retail electric service”
under R.C. 4928.02(A)(27§/ but instead is a wholesale service.

This means the deferrals arising from providing thholesale service created in
the Capacity Charge Case cannot be collected asfghe retail service rates established
under the electric security plan in this case. Thenmission has no jurisdiction to
authorize AEP-Ohio to collegtholesale electric costfor capacity service made
available to shopping customers, frostail customers- SSO customers and shopping
customers Retail service is totally unrelated to the wisale electric charges to CRES
providers.

Wholesale capacity costs are the responsibilithefunregulated CRES
providers. Customers do not owe the utility fag thholesale capacity costs of CRES for
providing retail electric service. CRES providevge the utility for providing wholesale

capacity to them. But the PUCO is authorizingutikty to collect wholesale electric

185|d. at 22. (Emphasis added).
1814, at 13.
187 Opinion and Order at 13.
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costs from retail customers (SSO customers andpshg@pgustomers) through the
Company’s electric security plan. This it cannot d

Further, the Ohio Supreme Court has held thatgif’an provision of an ESP
does not fit within one of the categories listelioiwing R.C. 4928.143(B)(2), it is not
authorized by statuté® The deferrals created in the Capacity Charge iQtdaot fit
within the provisions of R.C. 4928.143(B)(2), ahdg, cannot be authorized by the
PUCO as part of an ES®  Simply put the deferrals are unrelated to pringdetail
service to SSO customers of the Company thougk 8te

The wholesale capacity charges do not fit underprayision of R.C.
4928.142(B)(2). The Commission cannot transfores¢hunlawful charges into lawful
charges by judicial fiat. Although the Commissardered the recovery of the capacity
charge differentidf® as part of the retail stability charge, theredsstatutory basis for
that rider (as discussed supra). And even ifrildet were statutorily permissible (which
it is not), there is no basis to conclude thatddyeacity charge differential in any way
shape or form fits within subsection (B)(2)(d) affR4928.143.

It is not, under R.C. 4928.143(B)(2)(d), a “texondition or charge relating to
limitations on customer shopping for retail elecggeneration service, bypassability,

standby, back-up or supplemental power servicgulieservice, carrying costs,

1881 re Columbus Southern Power Cb28 Ohio St.3d 512, 2011-Ohio-1788, 132.

189 See also, IEU-Ohio Brief (Case No. 11-346-EL-S&CH7-58. Industrial Energy Users of Ohio
(“IEU”) argued in the AEP ESP case that the logereies sought to be collected through the RSR are
“transition costs” that cannot be collected. |Eldntified the RSR as an “illegal attempt to collect
transition revenue.” IEU explained that, under $eill 3 in 1999, there was an opportunity foratfie
utilities to seek revenue for transitioning to catifion — and that opportunity “has long since pass* *.
” OCC agrees that this is another basis under witiefCommission could and should reject the RSR.

199 The capacity charge differential refers to the papveen the RPM based capacity rate and AEP Ohio’s
state compensation mechanism for capacity ($188\M8¢ay), as determined by the Commission in the
Capacity Charge Case.
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amortization periods and accounting***.” And eviemwere considered a “deferral”
falling under that division, there has been no shgwhat as such it “would have the
effect of a stabilizing or providing certainty redeng retail electric servicé.

This conclusion is inevitable because the capatifrge being deferred is a
wholesale capacity charge CRES suppliers, not SSO customers or shopjeitag) r
customers. And CRES suppliers (who are not regdlay the PUCO) ultimately choose
how capacity charges enter into generation priceg offer to retail shopping customers.
Thus, there is no direct connection between therdds associated with the discount
given to CRES providers and the ultimate retaittele rates charged to customers under
the ESP. Indeed there is no connection at all &etvthe capacity charge deferrals and
SSO service since SSO service does not involvéhpaecof wholesale capacity at a
discount by a CRES provider. In this regard therdso no record that establishes the
capacity charge deferrals promote rate stabilityestainty. Nor was there record
evidence establishing that fact that can be drgvamdrom the Capacity Charge Case.

In the Capacity Charge Case, the Commission awéubthe capacity charges --
and the deferrals -- specifically under R.C. 49854905.05, and 4905.06, and generally
under R.C. Chapters 4905 and 4999 The deferral itself was created out of the
Commission’s concept that “RPM-based capacity pgevould be insufficient to yield
reasonable compensation for AEP-Ohio’s provisionagfacity to CRES providers in
fulfillment of its FRR capacity obligations® Thus, instead of creating a deferral that

meets the requirements of R.C. 4928.143(B)(2)fd ,Gommission went beyond the

191 Id

19214, at 23.
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statute governing ESPs. The Commission is norehel creature of statute, which has
no authority other than that which is expresslhegito it by the General Assembly. The
PUCO cannot legislate in its own right. And treprecisely what the PUCO has done in
this proceeding. It devised a way to give the Canypextra money -- which is not part
of Chapter 4928, Revised Code.

Nor is the deferral lawful under R.C. 4928.144aHd of a “phase in.” Even if the
deferred capacity charges are phased-in, and tadl@ver three years beginning in
2015, they do not constitute a “just and reasonpbése-in” under that statute. R.C.
4928.144 requires that the phase-in is of “anytetedistribution utility rate or price
establishedinder sections 4928.141 to 4928.143 of the Revigaolde and inclusive of
carrying charges, as the commission considers sacet ensure rate or price stability
for consumers.” (Emphasis added). Here, instéath@sing in a “rate or price
established under sections 4928.41 to 4928.43Ctmamission is attempting to phase-in
wholesale capacity charges created under diffetempters of the Revised Code --
Chapter 4905 and 4909. This does not comport Ri@ 4928.144 because (a) the rate
was not established as a retail electric servieuader R.C. 4928.141 to 4928.143, and
(b) as mentioned above, the deferral has not beamrsto be necessary to ensure rate or
price stability for retail electric service to camsers. Accordingly, the Commission
should grant rehearing of this issue.

The Commission believes it can create deferratgecase, under separate and
distinct authority allegedly found in Chapter 49081 4905, and import those deferrals

into a modified ESP plan “on its own motiol?¥ To the contrary such an approach

193 See Opinion and Order at 52.

65



disregards the statutory boundaries of the Coman&siauthority. As noted by U.S.
Supreme Court Justice William O. Douglas, “[tjhas@ower need checks and restraints
lest they come to identify the common good for tlogvn tastes and desires***.” The
check on the Commission’s power is that the Comionissannot legislate. That is left to
the Ohio General Assembly. Rehearing should betgda

B. CRES providers should be responsible for payinthe
difference in revenues as they are the cost causers

In the Capacity Charge Case the Commission detecth$488.88 per MW-day is
the appropriate charge to enable the Company teatals capacity costs under its FRR
obligations from CRES providel&! This cost of capacity was calculated based on the
cost of servicé?> The Commission also determined that the Comphayld charge
CRES providers RPM based capacity rates in ordpramote retail competitiot?®

In the Order in this proceeding, the Commissionpaeld a mechanism to collect
the difference between the RPM-based capacityaradehe state compensation
mechanism. It determined that the difference ghbel collected from retail customers
(SSO and shopping customers) and not the costcaeeCRES providers. This was
unreasonable.

There is no factual dispute that CRES providergeceiving a discount from the
Company’s wholesale cost of capacity. The parties benefit from this are primarily
the CRES providers who will receive a substantiblsgdy from retail customers and

whose business expenses will be decreased signilficéShopping customers may

194 Capacity Charge Order at 33-36.
19514, at 22.
19614, at 23.
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receive an indirect benefit if the discount giverORES providers is passed through to
those customers. But there is no requirementiigadliscount, or any portion of it, be
passed through to customers. And the Commissaks arisdiction to order CRES
providers to pass through the discount to theitaruers. Rather, CRES providers can
choose whether to pass along the discount to shgmpistomers. Non-shopping
customers are even further removed from any befnefit discounted capacity given to
CRES providers. And yet the Commission pushedyn&a00 million of deferred
capacity costs onto customérécreating an undue burden for customers.

The principle of cost causation is sound publidqyaihat requires cost causers to
pay the cost they caused. The PUCO has in faocgrezed in the past that one of the
goals of regulation is that the cost causer ict® payer™® Indeed in a recent
FirstEnergy case, the Commission confirmed its\steladherence to principles of cost
causation when it determined that revenue shatésbociated with a residential rate
should be recovered solely from the residentiaslaot other classés.

When the cost causation principle is followed tbgponsibility for costs falls on

those causing the costs. But here retail custofhets shopping and non-shopping) will

197 See OCC Rehearing Ex. 1A.

198 See, e.g.)n the Matter of the Application of Cincinnati B&klephone Company for Authority to
Revise its General Exchange Tariff PUCO Ndrinding and Order at 16 (Jan. 24, 198%ee alsdn re
Duke Energy OhipoCase No. 07-589-GA-AIR, Opinion and Order at 87-{May 28, 2008)in re
Dominion East OhioCase No. 07-829-GA-AIR, Opinion and Order at 22(@ct. 15, 2008)in re
Vectren Energy Delivery of Ohi€ase No. 07-1080-GA-AIR, Opinion and Order atl#1Jan. 7, 2009)
(cases holding that SFV rate design would assure equitable allocation of distribution system sdst
cost-causers)n the Matter of the Commission Investigation ithte Resale and Sharing of Local
Exchange Telephone Servi€ase No. 85-119-TP-COI, Opinion and Order at 25(2oting the
Commission policy of favoring measured servicegatelocal resellers as a means of assessing shefco
service to the cost causers rather than spreadamgdng all ratepayers.).

1991 the Matter of the Application of Ohio Edison Qmmy, The Cleveland Electric llluminating
Company, The Toledo Edison Company for Approvalléw Rider and Revision of an Existing Rjder
Case No. 10-176-EL-ATA , Opinion and Order at 628y 25, 2011).
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be subsidizing private business enterprise, the £&RBviders’ business. Non-shoppers
will be charged for a service they are not recgjviithis is unlawful, unjust, and
unreasonable. Rehearing should be granted orstuis.

C. It is unlawful, unreasonable, and inconsistent #th the terms of

the RAA and Section 201 of the Federal Power Act timpose
wholesale capacity costs on Standard Service offeastomers.

The PUCO found in its Capacity Charge Case thab ®bwer’s cost of capacity
is $188.88/MW-day for its FRR obligations to CRESpders?® But the PUCO
ordered Ohio Power to charge CRES providers a diged capacity charge set at the
RPM market-based rate of $20.01/MW-da§The PUCO then authorized Ohio Power to
defer the difference between Ohio Power’s costthadRPM capacity rates charged to
CRES providers, ultimately finding in this casattthese deferrals could be charged to
retail customeré”> The Commission in the Opinion and Order in thisecdetermined to
collect those deferrals from all customers, inahgdnon-shoppers.

This decision directly conflicts with the plaimiguage of the PJM RAA. The
RAA is a rate schedule on file with FERC that camdan alternative method for meeting
the RPM capacity obligation, the FRR alternativljolh applies to entities, like AEP
Ohio, that choose not to participate in the RPNtians. This rate schedule has been

approved by FERC, and thus, has the effect of [alae RAA does not permit the PUCO

200 capacity Charge Case, Case No. 10-2929-EL-UNQniGpiand Order at 33 (July 2, 2012). CRES
providers will pay $20.01/ MW-day for planning ye2012/2013, $33.71 for planning year 2013/2014, and
$153.89 for 2014/2015.

2014, at 23.

202 5eeln the Matter of the Application of Columbus SoatHeower Company and Ohio Power Company
for Authority to Establish a Standard Service Offairsuant to Section 4928.143, Revised Code, in the
Form of an Electric Security PlatCase No. 11-346-EL-SSO, et al., Opinion and OCatl&6 (Aug. 8,

2012).
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to require non-shopping retail customers to comgienthe Ohio Power for its FRR
obligations®® To this end, Section D.8 of Schedule 8.1 of tAé\Rrovides:

[i]n the case of load reflected in the FRR CapaPkign that

switches to an alternative LSE, where the statelatgry

jurisdiction requireswitching customers or the LSE to

compensate the FRR Entityfor its FRR capacity obligations,

such state compensation mechanism will prevail.{famsis

added).

The PIJM RAA language is clear. The state comgiEmsmechanism can only
require load serving entities (CRES providers$witching (shopping) customers to
compensate the FRR Entity (in this case, Ohio PpwEne RAA does not authorize a
state compensation mechanism in which non-shoppistpmers are responsible for
compensating Ohio Power for its FRR obligations s@ich, there is no circumstance
contemplated by the RAA under which non-shoppingg@mers can be made responsible
for paying capacity deferrals associated with whale service to CRES providers.
Indeed, because non-shopping customers alreadychpaeity charges built into their
rates, at a level to allow Ohio Power to covecdasts, the PUCO is forcing double
payments from non-shopping customers. This resuihduly preferential, unduly
discriminatory, unjust and unreasonable.

OCC does not support the $355/MW-day cost-basied puggested by Ohio
Power. But the $188.88/MW-day cost-based price &dbpy the PUCO could
potentially be acceptable, provided CRES providershopping customers are
responsible for paying the deferrals associateld thie.se wholesale charges. That

outcome would be consistent with the language ®RAA. However, an end result in

which non-shopping retail customers are responéinlpaying wholesale capacity

203|d.
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charges is in direct violation of the plain langead the RAA. And it causes an unduly
preferential, unduly discriminatory, unreasonalid anlawful double payment of
charges by non-shopping customers.

The PUCO noted in a July 30, 2012 pleading fileBEERC that “[m]anifestly the
public interest is served by preserving the RAApaltering it.>* The PUCO further
commented “the provisions [of the RAA] are unamioigst The words say what they
say and mean what they me&ft"But the PUCO itself ignores the plain languagéhef
RAA. Quite simply, the PUCO over-stepped its attlidy authorizing the collection of
deferrals for wholesale charges from non-shoppusgamers in violation of the RAA.

The PUCO also lacks the authority to do this urkstion 201 of the FPA. That
section of the FPA contains broad language estabfiSederal jurisdiction over the
“transmission of electric energy in interstate coence.”*® Congress thus preserved this
area for federal regulation, putting it beyond tthach of state supervisié¥. Here
though the PUCO attempts to exercise jurisdictieer avho must ultimately pay for
wholesale capacity charges when FERC has, by aipjytive RAA rate schedule,
definitively limited the collection of such chargesswitching customers or the CRES

providers. The PUCO cannot do so. It is preemptad exercising such jurisdiction.

24pyUCO Response, Docket No. EL11-32-000, EL11-21@3-at 6-7 (July 30, 2012).

2051d. at 3.
208 gection 201(b) of the Federal Power Act; 16 U.S.Gection 824(b)(1).

27 Connecticut Light & Power Cq1945), 324 U.S. 515, 524; 65 S.Ct. 7d6rsey Central Power & Light
Co, 319 U.S. 61, 70-71.
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D. The Commission unlawfully created an anti-compétive
subsidy of a product or service other than retail kectric service
that flows from a competitive retail electric servce, thus
violating R.C. 4928.02(H).

The PUCOQO'’s approach has created a subsidy for GRrR&&ders, whereby third
parties will pay AEP Ohio to make it whole so thiatan charge CRES providers less
than the PUCO-determined cost of AEP Ohio’s capacihis below-cost pricing is an
anti-competitive practice that is a subsidy of CR¥&viders by shoppers and non-
shoppers. And this below cost pricing is not madalable to the Company’s SSO
customers. It is unjust, unreasonable, and unlawfu

R.C. 4928.02(H) states:

It is the policy of this state to do the followitigoughout this state:

* k% %

(H) Ensure effective competition in the provision d¢&iteslectric
service by avoiding anticompetitive subsidies flmxrom a
noncompetitive retail electric service to a comipeti retail
electric serviceor to a product or service other than retail electr
service, and vice versa, including by prohibiting tecovery of
any generation-related costs through distributiotransmission
rates***. Emphasis added.

In Commissioner Roberto’s concurring and dissentipigion, she refers to this
payment as a “significant, no-strings-attached anmed benefit” to entice more sellers
into the market®® She further states that the deferral mechanisanisinnecessary,
ineffective, and costly intervention into the matkeat she cannot suppd. OCC
agrees, as there is no basis to extend this beo&RES providers at the expense of

retail customers, and especially no basis to makeshopping customers pay for this

20814., Concurring and Dissenting Opinion of Comnos&r Cheryl L. Roberto at 4.
209
Id.
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anticompetitive subsidy. This is ineffective coripen, as noted by Commissioner
Roberto.

OCC recommended that AEP Ohio’s charge for capaetget at the market
price, through the use of the Reliability Pricing®&1?*° If this had been done, there
would have been no discount for capacity, no sylsidCRES providers, no deferrals,
and competition would have been furthered. BUuRb€O’s decision seemed to be an
attempt to find a point in-between what AEP Ohiotea and what CRES providers
wanted. Customers are caught in the middle, wihereniddle is defined as paying AEP
Ohio hundreds of millions of dollars (approximat&500 million plus carrying charges)
in deferred capacity costs.

R.C. 4928.02(H) prohibits anticompetitive subsidiesn noncompetitive retalil
electric service to competitive retail service. dgnthis statute, it is unlawful to collect
the capacity costs (whether or not deferred) fretaik customers. Rehearing should be
granted.

E. Collecting deferrals from customers will causeustomers, both

shopping and non-shopping, to pay twice for the caeity -- a

result that is unlawful, unjust, unreasonable, comary to
public policy, and has no statutory basis.

R.C. 4928.02(A) requires ensuring that “reasonghbilsed retail electric service”
is available to consumers. R.C. 4928.02(L) reguibat the PUCO “protect at-risk
populations.” If the deferred capacity costs ( i.gubsidy amounts) are in fact directly
collected from customers, instead of from the CRE®iders, hundreds of millions of

dollars will be added to customers’ biffs. Adding these hundreds of millions of dollars

219 Opinion and Order at 19.

211 See OCC Rehearing Ex 1A (estimating that defearalated will amount to over $500 million, without
considering carrying charges).
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of costs to customer bills will impair the Commass ability to ensure the policies of
R.C. 4928.02(A) and (L) are met.

Additionally, a double payment for capacity wikdly ensue, which is unjust
unreasonable, and contrary to public policy. Meegpthere is no statutory basis that
would permit double payments for capacity serviae/ed to customers.

Commissioner Roberto first noted the double payrnssuie in her Concurring
and Dissenting Opinion in the Capacity Charge Cd%eere she concluded that shopping
customers may pay twice for the capacity unles<CiRES providers directly pass
through RPM market-based prices:

If the retail providers do not pass along the etyiof the discount,
then consumers will certainly and inevitably paycenvfor the
discount today granted to the retail suppliefBo be clear, unless
every retail provider disgorges 100 percent ofdiseount to
consumers in the form of lower prices, shoppingscomers will
pay more for Fixed Resource Requirements servie tite retail
provider did. This represents the first paymenthi®/consumer
for the service. Then the deferral, with carryaogts, will come

due and the consumer will pay for it all over agaiplus
interest*?

But it gets worse, especially for the non-shop@&p customers. Under AEP
Ohio’s proposed Modified ESP, SSO customers (napsimg customers) WILL
certainly and inevitably pay twice for the discognanted to CRES providers. SSO
customers are currently paying and will continupay what AEP Ohio claims is its
embedded cost of capacity ($355.72/MW-day) thrdogge generation rates which

remain frozen during the term of the ES® That is the first payment for the capacity

%12 capacity Charge Order, Concurring and Dissentipmion of Commissioner Cheryl L. Roberto at 4.
(Emphasis added).

#33ee Tr.. Il at 716, where Company Witness Willialien stated: “What | did is | compared the SSO
revenues that the company is collecting today asahipared that to the revenues the company would
recover if we were charging that -- all that lo&5% a megawatt dayhose rates are
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service the Company provides specifically to théirhen the deferral, with carrying
costs, will come due (in three years) and non-sacpwill pay a second time for the
capacity provided to non-shoppers during the E§Rus interest.

Double payments for the same service are not reas¢oor lawful. It makes for
bad public policy and is something the Commissias tonsistently prohibited over the
years®** Moreover, there is no provision in the Ohio Redi€ode that permits an
electric distribution utility to charge customewsde for the same service. This is simply
unjust and unreasonable. Rehearing should beegtant

F. Charging non-shopping SSO customers a higher capity

charge than shopping customers violates the anti-

discrimination provisions of R.C. 4928.141, 4928.0R), R.C.
4905.33, and 4905.35.

Under R.C. 4928.141, an electric distribution tytitnust provide consumersn a
comparable and nondiscriminatory basésstandard service offer of all competitive
electric service necessary to maintain essentalmt service. (Emphasis added). R.C.
4928.02(A) also establishes as a policy of theestasuring the availability of “adequate,
reliable, safe, efficienfjon-discriminatory and reasonably priced retail electric service.”
(Emphasis added). There are also other provieibttee code which reinforce this

policy by specifically prohibiting discriminatoryriging. For instance, R.C. 4905.33

equivalent”(Emphasis added.) See also, Tr. Il at 247, eit@wmpany Witness Kelly Pearce states: “As
far as just comparing the strict level of the cleargagain, is what they look like within a rough
approximation, they appear to be equal.”

21%|n the Matter of the Amendment of Chapter 4901:1€Hio Admin. Code, Concerning the Exclusion of
Unreasonable Amounts of Unaccounted for Gas frer@hs Cost RecoveRates, Case No. 86-2011-GA-
ORD, Entry on Rehearing at 14 (Apr. 27, 1988) (Toenmission “would never consider a ‘double
recovery’ *** to be prudent and reasonabldf);the Matter of the Complaint of AT&T Communicasaf
Ohio, Inc. v. Ameritech Ohi@Gase No. 96-336-TP-CSS, Opinion and Order at 5pt(38, 1997)

(denying a line termination charge from accessarusts since the utility was already recoveringstime
charge from local customerdix the Matter of Adoption of Rates for SStase No. 08-777-EL-ORD,

Entry on Rehearing at 28 (Feb. 11, 2009) (no tidarto permit double recovery of costs (transnoissi
rider)) under S.B. 221.
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prohibits providing special rates that collect geear lesser compensation for service
rendered to persons for a like and contemporansawice under the same circumstances
or conditions. R.C. 4905.35 precludes a publiityfrom giving any undue or
unreasonable preference or advantage to any pdnsoncorporation, or locality.

But here the Commission’s action facilitates exaathat the statutes prohibit --
discriminatory pricing. The Commission does s@pproving overstated base
generation rates for SSO customers while at the¢ame allowing discounted capacity
pricing for CRES providers. These actions takejetioer violate these statutes. Here’s
why. The non-fuel base generation rates thatleged to SSO customers are bundled
rates. They are bundled in the sense that thegwmerate for SSO is not separated out
into its components, which include capacity andgye

In the testimony presented in this proceeding arttie Capacity Charge Case,
the Company itself testified that its bundled SDeagation rates were set in order to
recover its costs, including capacity cdStsThe Company also testified that its cost of
capacity is $355/MW-day, not the $188.88/MW-day ¢CO determined:® The
Company submitted testimony in the Capacity Ch&gse that its proposed cost-based
capacity pricing roughly approximates and is thenefcomparable to the amount that
the Company receives from its SSO customers faaagpthrough base generation
rates?*’

Unless the Commission orders the Company to rethese base generation rates

for non-shopping customers, as recommended by ORINAthe SSO customers will be

25T, V at 1440-1441 (Allen).
28TtV at 1455 (Allen).
217 capacity Charge Order at 25, citing to AEP-Ohio B4R at 19-20; Tr. Il at 304, 350.
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overpaying (at approximately $355/MW-day) compaed/hat the PUCO determined
was AEP Ohio’s capacity cost ($188.88/MW-day). Ahere is an extreme discrepancy
when comparing $355/MW-day to what the PUCO deteechito charge CRES providers
for capacity (RPM market-based rates). SSO customeuld also pay more for
capacity through SSO rates than shopping custofwhisse capacity could be priced at
some discount depending on the CRES providersingriof such service).

This will mean that SSO customers are not receithieg'comparable and non-
discriminatory” SSO rates the utility must offerdan law®'® It also means that
customers will not receive the “nondiscriminatoayid “reasonably priced” retail electric
service that the Commission must ensure under4028.02(A). Indeed the Ohio
Revised Code clearly prohibits such discriminagaiging under R.C. 4905.33 and
4905.35. Rehearing should be granted.

G. The Commission unreasonably and unlawfully faild to

provide a basis for determining that the capacity evenues

could be collected through a Retail Stability Rideythus
violating R.C. 4903.09.

In the Order, the Commission summarily adoptegyaasof the Retail Stability
Rider, the recovery of the difference between tRéFbased capacity rate and AEP-
Ohio’s state compensation mechanism for capacitetarmined by the Commissiéfi.
While many parties, including OCC/APJN, made nurasrargumenté® as to why this

could not be done, the Commission did not addiesstimerous and detailed arguments.

28g5ee R.C. 4928.141.
219 Opinion and Order at 52.

220 OCC/APJN argued there was no record evidencetesrdime an appropriate mechanism to collect

deferred capacity charges and the lack of due psptke capacity charges are not permissible URder

4928.143(B)(2); that capacity charges are not pEsilie under R.C. 4928.144; that recovery of deterr
capacity charges violates R.C. 4928.02 (A),(Hy @y).

76



Rather, the Commission merely relied upon its gararthority to modify or
approve an ESP? It noted that the Company had proposed certgiagity charges as
part of its plan, and further asserted that notiing.C. 4928.144 limits the
Commission’s authority to modify the ESP to inclubierrals on its own motioii?

Yet, the Opinion and Order in conveying these cptg;dails to adequately set
forth the findings of fact on this issue and thas@ns prompting the decision to allow the
capacity deferrals to be collected through the RSRis is an error which violates R.C.
4903.09.

R.C. 4903.09 requires that, in all contested cd#i®s,commission shall file, with
the records of such cases, findings of fact anttewriopinions setting forth the reasons
prompting the decisions arrived at, based uponfsaithgs of fact.” The Ohio Supreme
Court has recognized that complying with this s&ats important because otherwise the
Court cannot fulfill its responsibility to reviewa¢ order being appealé®f. By not
explaining why the capacity charge deferrals shbeldollected through the RSR, and
how these charges are an appropriate provision©f £928.143(B)(2), and failing to
address detailed and numerous arguments to theacprthe Commission violated R.C.
4903.09. Without sufficient detail, the Ohio Seime Court will be unable to determine
how the Commission reached its decision. Thuspthpose of R.C. 4903.09 will be
thwarted and the review that OCC is entitled tajerR.C. 4903.09 and 4903.10, cannot

occur. Rehearing must be granted. It is warranted

22! Opinion and Order at 52.
222 Id.

223 5ee e.gAllnet Communications v. Pub. Util. Com¢h994), 70 Ohio St.3d 202, 209.
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ASSIGNMENT OF ERROR 8:

The Commission Erred In Ordering Separate Phagetovery Rider Rates For
The CSP And OP Rate Zones, Instead Of One Uniffes& In Recovery Rider.

In this proceeding, the Company proposed that lias@-in recovery rider of CSP
and OP be combinéd? According to the Company, it is appropriate fth'®EP Ohio
customers to pay the PIRR, as the PIRR regulatsgtas on the books of OP. OP is the
surviving entity post-merger, which will assumetak other assets and liabilities of the
former CSP* The PUCO Staff also advocated for the PIRR (Aed®AC) to be
unified 22

The use of a unified PIRR was also part of theukipon signed earlier in this
proceeding, where the Signatory Parties proposesdatiolated transmission and
generation rate¥.” The Commission, at that time, accepted the meR$B® finding
that through the merger of CSP and OP, OP as thevsig entity, would succeed to all
the restrictions, disabilities, liabilities, andtids of CSP?® According to the

Commission “[iJt is not uncommon or unreasonabletifie new entity to levelize the

liabilities and benefits of the merger acrossalhfer CSP and OP customef$>

224 Company Ex. 111 at 6 (Roush Direct).
225 Id
26 pyCO Staff Ex. 109 at 5 (Turkenton).

227 Seeln the Matter of the Application of Columbus SoutHeower Company and Ohio Power Company
for Authority to Establish a Standard Service Offairsuant to Section 4928.143, Revised Code, in the
Form of an Electric Security PlatCase No. 11-346-EL-SSO et al., Opinion and Oatl&7 (Dec. 14,
2011).

228 Id

229 5ee e.gln the Matter of the Transfer of Monongahela Po@empany’s Certified Territory in Ohio to
the Columbus Southern Power Compda@gse No. 05-765-EL-UNC, Order at 18-20 (Nov. 9)3Qqwhere
Monongahela Power was merged into CSP and thatiibig termination rider and the power acquisition
rider were charged to all post-merger CSP customers
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But, in a turn-around, the Commission here rexeiseearlier ruling and instead
found that separate PIRR rates for CSP and ORoates should be maintain&d.
Apparently, the Commission is now concerned thatRIRR balance was incurred
primarily by OP customers and according to “costsedion principles” the recovery of
the balance should be from OP customers.

But such an approach is inconsistent with how nooeriders were treated in
this case, and thus, the Commission’s Order isasamgable in this respect. For instance,
the Commission allowed a merged transmission eustvery ridef”** a unified Energy
Efficiency and Peak Demand Rid&f;a unified Economic Development RidéF;and
extended the GridSmart rates to OP as well as @S®roers>* All of the costs
associated with these riders are separable bet@Beand CSP. If cost causation
principles are to be followed, there should notrierged rates for any of these riders as
well. Yet, there appears to be no consistencgasan as to why certain rates should be
separate and others merged. The Commission’s agpis inconsistent in this respect,
and therefore unreasonable.

Moreover, the Commission’s order maintaining sefgarates for the PIRR is
inconsistent with its ruling in December of 201 hieh approved merged PIRR rates.

R.C. 4903.09 requires the PUCO to set forth “figgif fact and written opinions setting

29| the Matter of the Application of Columbus Southieower Company and Ohio Power Company for
Authority to Establish a Standard Service Offer$uamt to Section 4928.143, Revised Code, in thenFor
of an Electric Security PlgrCase No. 11-346-EL-SSO et al., Opinion and Oatl&5 (Aug. 8, 2012).

Bld. at 63-64.
32|d. at 65-66.
231d. at 67.

234 1d. at 63. GridSmart expenditures to date halg been incurred with respect to the CSP rate. area
The GridSmart rider on a unified basis will recofrem OP customers (and CSP customers) past
GridSmart expenditures made solely for CSP custemer
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forth the reason prompting the decisions arrivedased upon said findings of fact.”
Where the PUCO does not set forth detailed findintdails to comply with the
requirements of this section and its Order is ufuh??°

In particular, where the PUCO issues a decisioradiy from precedent, it has a
heightened responsibility to explain its decisiongrder to comply with R.C. 4903.G¢
This responsibility is created because the Ohia&up Court values predictability in
administrative law. Such predictability is assuwdten precedent set by an
administrative body, such as the PUCQO, is followbadleed, the Court has noted that
prior determinations of the PUCO should not beetjarded unless the prior decision is
shown to be in error and the Commission explaing thilb previous Order must be
overruled. Here though, the Commission faileddpl&n itself. This is unlawful and
rehearing should be granted on this issue.

ASSIGNMENT OF ERROR 9:

The Commission’s Approval Of The Generation Reseler Without A
Showing Of Need For The Turning Point Facility \4tdd R.C.
4928.143(B)(2)(C¥*’

In its Modified ESP, AEP Ohio proposachew non-bypassable Generation
Resource Rider (“GRR”) to collect from customers tiost of new generation resources,

including renewable capacity that the Companies omoperate for the benefit of Ohio

3% |deal Transportation Co. v. Pub. Util. Com@@975), 42 Ohio St.2d 195, 71 0.0.2d 183, 326 NIE.
861.

26 gee e.gCleveland Electric llluminating Co. v. Pub. Utilo@im.(1975), 42 Ohio St.2d 403, 431-432,
71 0.0. 393, 330 N.E.2d 1, writ of certiorari deh{@975), 423 U.S. 986, 96 S.Ct. 393, 46 L.Ed.22, 30
appeal after remand (1976), 46 Ohio St.2d 105, Ta.2Za 172, 346 N.E.2d 778 (citir@jate ex rel.
Automobile Machine Co. v. Browfh929), 121 Ohio St. 73,75, 166 N.E. 903 -- “It baen held in this
state that ‘administrative interpretation of a givaw, while not conclusive, is, if long continued,be
reckoned with most seriously and is not to be daréed and set aside unless judicial constructiakesit
imperative to do so.” (Citation omitted).

27 APJIN does not join in Assignment of Error 9.
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customer$®® The GRR is designed to collect costs of renewabtkalternative capacity
additions, as well as “more traditional capacitghstructed or financed by the
Companies and approved by the CommiséidriThe Companies assert that the only
project expected to be included in the rider duthmgterm of the Modified ESP is the
proposed Turning Point solar generating facflffy.

Two statutes are pertinent to the collection otséar generating facilities
through an ESP. R.C. 4928.143(B)(2)(b) allows EMDtJsollect, on a non-bypassable
basis, a reasonable allowance for construction wopkogress on an electric generating
facility. The Commission must first determine the proceeding” that there is need for
the facility based on the EDU’s resource planninggztions, and the facility’s
construction must be sourced through a competitigdgrocess. R.C. 4928.143(B)(2)(c)
also requires that the new generation projects briStised and useful” and “dedicated
to Ohio consumers.” Further, if a surcharge ifaxized for a facility in an ESP and as a
condition of the continuation of the surcharge, Bi¥J must dedicate to Ohio consumers
the capacity and energy and the rate associatédatcost of that facility. AEP Ohio
sought approval of the GRR under R.C. 4928.143)B)3"

In the Order, the Commission approved the GRR aggsed by AEP Ohit*?
The Commission asserted that it has “broad disorét manage its dockets to avoid

undue delay and duplication of effort**#** Based on the inclusion of the Turning

238 AEP Ohio Ex. No. 103 at 20 (Nelson).
239 Id

#05ee id.

241 5ee AEP Ohio Brief at 29.

242 Opinion and Order at 23-25.

#31d. at 24.
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Point issue in AEP Ohio’s long-term forecastingefdthe Commission interpreted the
statute “not to restrict our determination of tleed and cost for the facility to the time an
ESP is approved but rather to ensure the Commissiloisa proceedingbefore it
authorizes any allowance under the statft2. The Commission, however, ignored Ohio
Supreme Court directives regarding statutory conttbn and thus misinterpreted R.C.
4928.143(B)(2)(c).

The Ohio Supreme Court has stated that “[w]hemusiat language is plain and
unambiguous and conveys a clear and definite mgattiis court need not invoke rules
of statutory interpretatior?®® Such a practice “would constitute ‘not interptieta but
legislation, which is not the function of courté*” In other words, “[t]he plain language
of the statute controls*+*248

In the Order, the Commission did not follow theipleanguage of R.C.
4928.143(B)(2)(c). Instead, the Commission revibedstatute by substituting the phrase
“a proceeding” for the termtfie proceeding” which the General Assembly wrote thi®
law. The term “the proceeding” does not referrg proceeding other than the
proceeding involving the ESP application that uieed under R.C. 4928.143(A).

In fact, the term “the proceeding” appears onlgéhitimes in R.C. 4928.143. In
addition to (B)(2)(b) and (c), the only other sentin which the term appears is section

(C)(1). That section discusses the timeframesdaiewing an ESP application and the

244|n the Matter of the Long-Term Forecast Report Sttechby Columbus Southern Power Company and
Ohio Power CompanyCase No. 10-501-EL-FOR, et al.

245 Opinion and Order at 24. (Emphasis added.)

246 campbell v. City of Carlislel27 Ohio St. 3d 275, 277, 2010 Ohio 5707, 939.NIHE 53 citingState v.
Muncie(2001), 91 Ohio St.3d 440, 447, 2001 Ohio 93, N46.2d 1092.

#471d. quotinglddings v. Jefferson Cty. School Dist. Bd. of §d851), 155 Ohio St. 287, 290, 44 O.0.
294, 98 N.E.2d 827.
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standards for approving or denying an ESP apptinatR.C. 4928.143(C)(1) places
“[t]he burden of proof irthe proceedingon the EDU. (Emphasis added.) Thus, the
term “the proceeding” as used in R.C. 4928.143safaly to the proceeding involving
an ESP application filed by an EDU. No other peatiegs are therefore contemplated
under R.C. 4928.143(B)(2)(c). The law required@mnmission to determine whether
there is a need for the Turning Point facility mstproceeding, and the Commission’s
failure to make the determination was unlaviftl.

In approving the GRR, the Commission engaged iisliipn, not interpretation.
The Commission overstepped its authority, and the€rder unlawfully approved the
GRR. The Commission should abrogate the Ordehigridsue.

ASSIGNMENT OF ERROR 10:

The Commission’s Approval Of The Generation ReselRier As A
“Placeholder” Rider With A Zero Value Unlawfully 8wed The Commission’s
ESP-MRO Comparisoft?

The Commission approved the GRR as a placeholder with a zero rat&’
Thus, the GRR is part of AEP Ohio’s ESP, and tBuglevant to the comparison
between the ESP and an MRO that is required by 4228.143(C)(1).

But in making the statutorily required comparis@tvieen the ESP and an MRO,
the Commission could not quantify the costs assediaith the GRR. The absence of

costs associated with the GRR -- that will be chdrp customers during the term of the

2481 re Columbus Southern Power Cb28 Ohio St.3d 512, 2011-Ohio-1788, | 34.

2491t would have been unlawful for the Commissiori&ermine in this proceeding that there is a need f
the Turning Point facility, since there is no retsupport for such a determination. See OCC/ARit\
Brief at 84.

250 APJIN does not join in Assignment of Error 10.
%! Opinion and Order at 24-25.
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ESP -- makes the ESP/MRO comparison flawed, amgittuonsistent with R.C.
4928.143(C)(1). The Commission thus erred in agpgpthe rider.

In the Order, the Commission noted some costs ededavith Turning Point, in
the form of a revenue requirement for the proféttThe Commission, however, ignored
the fact that other costs associated with TurnioigtRvill likely be incurred during the
term of the ESP as the project progresses. In@€xd Witness Hixon testified that the
costs associated with Turning Point were significa®$346.4 million?® These costs
should have been included as a cost of the ESéniducting the ESP/MRO comparison.
When these costs are included the ESP rates neadtitional quantifiable costs to
customers of $638.9 to $997.8 million, rendering BSP much more costly than the
MRO.?** Yet the Commission ignored these costs in its/E&® comparison. Thus,
the Commission’s ESP-MRO comparison is distortefdwor of the ESP.

By including this rider in the ESP, the Commiss®BSP-MRO comparison is
unreasonable and unlawful. The Commission shouwldifiyithe Order by removing the
GRR from the ESP. The Commission would also needdvaluate the ESP-MRO

comparison. Rehearing should be granted.

2|d. at 20.
230CC Ex. 114 at 17.
4 1d. at 4.
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ASSIGNMENT OF ERROR 11:

The Commission’s Approval Of The Generation Reselrer As A Surcharge

For Collecting Costs Specifically For The Turningii® Solar Facility Violated

R.C. 4928.143(B)(2)(C) Because AEP Ohio Did Not Eldke Showing The

Statute Requires To Establish A Non-bypassablehange For Collecting Costs

Associated With An Electric Generating Facifty.

In the Order, the Commission established the GR&sascharge for collecting
costs for the Turning Point solar facility, on anAlmypassable basis. In so doing, the
Commission determined that “[b]efore authorizingoneery of a surcharge for an electric
generation facility, the Commission must deternthrexe is a need for the facility and to
continue recovery of the surcharge, establishttieafacility is for the benefit of and
dedicated to Ohio consumerS® The Commission’s reading of R.C. 4928.143(B)(2)(c
iS erroneous.

R.C. 4928.143(B)(2)(c) plainly states that ‘surchargeshall be authorized

unless the commission first determines in the prdoey that there is need for the facility

based on resource planning projections submittetidoglectric distribution utility.”

255 APJN does not join in Assignment of Error 11.
201d. at 23-24.
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(Emphasis added.) Authorizing the surcharge atitbaizing recovery of the surcharge
are two different functions. According to Webstagythorize” means “to establish by or

as if by authority.?>’

Webster defines “establish” as “to institute™tw bring into
existence ®® The statute thus addresses only the institutiothe bringing into
existence, of the surcharge itself.

Thus, under the statute, before the surchargé daelbe authorized, the
Commission must determine “in the proceedfiythat there is a need for the facility
based on resource planning projections submittetidoglectric distribution utility.” The
Commission did not make this determination, in padause of its misreading of R.C.
4928.143(B)(2)(c).

In this regard, the Commission failed to meet R.@28.143(B)(2)(c) in other
ways. The statute contains other criteria thattrhasnet before a surcharge to collect

costs of a generating facility can be establisheahi ESP:

. The facility must be owned or operated by the EDU.

. The facility was sourced through a competitive fiidcess
subject to any such rules as the Commission adwytsr
R.C. 4928.143(B)(2)(b).

. The facility is newly used and useful on or aftenuary 1,
2009.

. The EDU must dedicate to Ohio consumers the capacit
and energy and the rate associated with the cdbeof
facility.

The statute makes clear that the criteria must éebafore the “establishment” of

the surcharge. The meaning of “establishmentbisdefined in the statute, so the

%7 See http://www.merriam-webster.com/dictionary/auitre ?show=0&t=1346347854.
28 See http://www.merriam-webster.com/dictionary/bsa?show=08&t=1346346539.

29 5ee Assignment of Error 9, above.

86



Commission is required to read the phrase in cortiedt construe it according to the
rules of grammar and common usa@feThe plain meaning of the word “establishment”
is “the act of establishingd® which, as noted above, means “to institute” orbitimg

into existence.” Thus, before the Commission cdwidg the surcharge into existence,
as the Commission did in the Order, the statutadtgria had to be met. Not all of the
criteria have been met to establish the surchai@esever.

As discussed above, a need for the Turning Polat axcility was not
demonstrated in this proceeding. In addition, ABRo did not show that the facility
was constructed through a competitive bidding psscer that it is used and useftfl.
AEP Ohio thus did not make the showings require®ly. 4928.143(B)(2)(c), and the
Commission could not lawfully establish the GRRhis proceeding.

In establishing the GRR, the Commission did ndbfelOhio law. The
Commission should therefore abrogate the Orderejedt the GRR.

ASSIGNMENT OF ERROR 12:

The Commission’s Order Regarding The CompaniedeCtibon Of The Deferrals
On Capacity Charges Is Unlawfully Vague.

In the Order, the Commission allocated $1.00 pertivithe rate collected
through the RSR toward AEP Ohio’s collection ofatedls from the Capacity Charge
Cas€”®® The Commission stated that, at the conclusich@ESP, the Commission “will

determine the deferral amount and make appropadjtestments based on AEP-Ohio’s

#0R.C. 1.42.
%! gee http://www.merriam-webster.com/dictionary/esament.

%2 g5ee OCC/APJIN Initial Brief at 84; IEU Initial Bfiat 75; FES Initial Brief at 89; IGS Reply Brief 5
6.

263 Opinion and Order at 36.
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actual shopping statistics and the amount thabbaa collected towards the deferral
through the RSR, as necess#f/ Not only has the Commission unlawfully included
these deferrals in an ESP case, as discussedignfAsnt of Error 3, above, but the
Commission’s Order is unlawfully vague.

A Commission order must be sufficiently detailechtiow for judicial review of
the decisiorf®® Here, however, the Commission’s decision is warciad raises many
guestions. Does the decision allow AEP Ohio togase the deferrals if shopping during
the ESP does not meet the Commission’s expectatiatesveloping the RSR? Over
what period of time will any additional deferrals tollected? Would interest on these
additional deferrals be calculated at WACC or @dsbng-term debt, and how would the
Commission prevent AEP Ohio charging interest gnabinterest? Also, what is the
meaning of “as necessary?”

In addition, the Commission’s plan for keeping krat the deferral balance
remaining at the conclusion of the ESP is probl@nailthough the Commission
required AEP Ohio to file monthly shopping datasbgting that “AEP-Ohishall file its
actual shopping statistics in this dock&'the frequency of the Companies’ filings was
not required. The Commission stated that “[tjoyile complete transparency as well as
to allow for accurate deferral calculations, AEPk$houldmaintain its actual monthly
shopping percentages on a month-by-month basiaghout the term of this modified

ESP, as well as the months of June and July of 281 2Thus, the monthly filings

264 Id

%% seeGeneral Telephone CAa30 Ohio St.2d 271.
266 Opinion and Order at 36. (Emphasis added).
%671d. (Emphasis added).
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envisioned by the Commission are permissive, notdatory. The Commission needs to
ensure that AEP Ohio files its shopping percentagasthly.

The Commission should also specify how shoppingbeilmeasured, i.e., by
number of customers, by load, or by some other sie@his is needed in order to avoid
confusion and disagreement over the amount of shgpp AEP Ohio’s service territory.

The capacity charge deferrals are unlawful. Bthéf Commission allows these
deferrals, it must clarify the process for adjugtine deferrals at the end of the ESP.

ASSIGNMENT OF ERROR 13:

There Is No Statutory Basis For The Pool TermimaRoder, And Thus The
Commission’s Approval Of The Rider Is Unlawful.

In the Order, the Commission approved the poolitextion rider as a
placeholder mechanism, initially set at zero vafileThe rider is designed to offset
revenue losses caused by the termination of therggon pooling agreement among
AEP subsidiarie$®® Under the Companies’ proposal, if AEP Ohio’s cogte separation
plan is approved as proposed by the Comp&hgnd the Amos and Mitchell generating
plants are transferred as proposed to AEP Ohibsadfs, then the Companies will not
seek to implement the rider. If the corporate s&jen plan is denied or modified,
however, then AEP Ohio would file to collect losvenue associated with termination of
the Pool Agreement, through the non-bypassable Remhination Ridef.*

Several parties, including OCC and APJN, opposedPtiol Termination Rider.

Among other things, OCC/APJN pointed out that themo legal basis to include a pool

281d. at 49.

29 5ee AEP Ohio initial brief at 80.

2% The corporate separation plan was filed in CaselRel126-EL-UNC.
271 See Opinion and Order at 47.
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termination provision in a utility’s ESP because tlder is aimed at guaranteeing a level
of revenue for AEP Ohio, which is not part of then®8ral Assembly’s plan for
competitive generation servié€ In addition, the Commission can only include BFS
those items enumerated in R.C. 4928.143(BY(2and no provision in the statute
authorizes a charge guaranteeing a level of reviaran EDU?"* Further, there is no
Commission precedent for the Pool Termination ribecause transactions within the
AEP Pool have been disregarded for purposes assoaeidth the Companies’ ESP:
Nevertheless, the Commission approved the ridée Jommission first pointed
to its now-vacated December 14, 2011 Order inghoseeding which found a statutory
basis for the Pool Termination Rider in R.C. 4928(B)2'® But that finding did not
point to a specific portion of R.C. 4928.143(B)tthHows the Pool Termination Rider.
Undaunted, the Commission now bases approval aideeon R.C.

4928.143(B)(2)(h}’" In finding support under R.C. 4928.143(B)(2)the Commission
stated:

The PTR serves as an incentive for AEP-Ohio to nto\se

competitive market to the benefit of its shopping aon-shopping

customers, without regard to the possible losgewémue

associated with the termination of the Pool Agrestmath the full

transition to market for all SSO customers by rierlghan June

1,2015. Therefore, we approve the PTR as a plédeho

mechanism, initially established at a rate of zeamtingent upon

the Commission’s review of an application by therany for
such costs.

2725ee OCC/APJN Initial Brief at 86.

2%3|n re Columbus Southern Power Cb28 Ohio St.3d 512, 2011-Ohio-1788, 11 31-35.
2" OCC/APJN Initial Brief at 86.

275 |d

276 Opinion and Order at 48-49, citing December 14,120pinion and Order at 50.

277|d. at 49.
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The statute, however, does not support the Comomi'ssiationale and thus the
Commission’s approval of the Pool Termination Rideunlawful.

Contrary to the Commission’s view, R.C. 4928.1482Rh) does not support the
notion that incentives for an EDU to move to a cetitiye market are to be included in
an ESP. Instead, the provision allows an ESPdoidie:

Provisions regarding the utility@istributionservice, including,
without limitation and notwithstanding any provisiof Title

XLIX of the Revised Code to the contrary, provisargarding
single issue ratemaking, a revenue decoupling nmésimeor any
other incentive ratemaking, and provisions regaydiistribution
infrastructure and modernization incentives foré¢hectric
distribution utility. The latter may include a lg#term energy
delivery infrastructure modernization plan for thdtity or any
plan providing for the utility’s recovery of costacluding lost
revenue, shared savings, and avoided costs, arsd anjd
reasonable rate of return on such infrastructurdemozation. As
part of its determination as to whether to allovamelectric
distribution utility’s electric security plan incdion of any
provision described in division (B)(2)(h) of thisction, the
commission shall examine the reliability of theotlie distribution
utility’s distribution system and ensure that cas¢os’ and the
electric distribution utility’s expectations aregaed and that the
electric distribution utility is placing sufficie®mphasis on and
dedicating sufficient resources to the reliabibfyits distribution
system. (Emphasis added.)

The statute makes no mention of incentives to nto\aecompetitive market. In
addition, the Pool Termination Rider ig@nerationrider, not a distribution rider, and
thus is not authorized by R.C. 4928.143(B)(2)(m)ifelusion in an ESP.

In fact, no provision of R.C. 4928.143(B)(2) allofes incentives for an EDU to
move to a competitive market. The only provisieferencing shopping is (B)(2)(d),
which has the opposite effect; that statute allaw&SP to include “[tjerms, conditions,
or charges relating to limitations on customer giog for retail electric generation

service***,
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The Commission still has not found a statutory miown that supports approval of
the Pool Termination Rider in an ESP. Indeed gl&enone. The Commission’s
decision is thus unlawful, and the Commission sthi@ldrogate the Order by rejecting the
Pool Termination Rider.

ASSIGNMENT OF ERROR 14:

By Approving Merged Rates For The Energy Efficiedayd Peak Demand
Reduction Rider, The Commission Adversely Affectée Rights Of Signatory
Parties To The Stipulation In The Companies’ ProgRortfolio Case.

In the Order, the Commission approved AEP Ohicéh b merge the Energy
Efficiency and Peak Demand Reduction Rider (“EE/PDRtes for OP and CSP into a
single company-wide rate to be collected for thetef the ESP/® The Commission’s
decision, however, conflicts with the StipulatiomdeRecommendation the Commission
approved in the Companies’ 2011 Program Portfaiget’® In that proceeding, the
signatory parties to the Stipulation agreed thatedtwould be separate EE/PDR rates for
OP and for CSB®

The Stipulation was entered into more than a y&ar the Companies filed their
merger casé® and nearly three months after the September 7, &dulation in this
ESP proceeding, which recommended that the Cononisgiprove the mergéf Thus,
the parties to the Program Portfolio Stipulatiorisioned that separate EE/PDR rates for

OP and CSP would continue even after the Compaméeged. The Commission

278 Opinion and Order at 66.
2" OpP and CSP Program Portfolio Plan€ase No. 11-5568, et al., Finding and Order (M&t, 2011).
#0gee jd., Stipulation and Recommendation (Nov2Pa1), Attachment A.

21 |n the Matter of the Application of Ohio Power Camp and Columbus Southern Power Company For
Authority to Merge and Related Approvaiase No. 10-2376- EL-UNC, Application (Oct. 1812).

22 5ee September 7, 2011 Stipulation at 24.
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approved that stipulation, and cannot overturddsision in that case without explaining
why.

The Commission’s Order in this proceeding has arei@e affect on the rights of
signatory parties to the Program Portfolio Stipolat The Commission should modify
the Order and keep separate rates for the EE/PDRhesignatory parties are able to
discuss the issue of combined EE/PDR rates foraRCSP.

ASSIGNMENT OF ERROR 15:

The Commission’s Failure to Provide Partnershiphv@thio Funding Was

Unjust, Unreasonable and Unlawful. The Partnersliip Ohio Was a Key

Component of the Economic Development Proposdiendompanies’ First ESP

and Should be Maintained.

In 2009, the Commission approved AEP Ohio’s FIrSIPE In its Opinion and
Order the Commission stated:

While the Partnership with Ohio is a key comporadrthe
economic development proposal in light of the micdifons made
to the ESP pursuant to this Opinion and Order,inct that the
Companies’ shareholders should fund the PartnewsitipOhio
Fund, at a minimum of $15 million, over the thresayperiod,
with all of the funds going to low-income, at-riskstomer
programs. Accordingly, we direct AEP-Ohio to cdhsvth the
staff to administer the program established hef&in.

In the original application in this case, AEP Oproposed not only continuing
the Partnership With Ohio (“PWQO?”), but increasihg funding from $5 million per year
to $6 million per yeaf®* Unfortunately, the PWO did not find its way irte
Companies’ proposed Modified ESP. When AEP Ohim&gs Dias was asked

repeatedly on cross-examination as to why the Neiipplication contained no

283EQP 10rder at 48.
24gee Tr. VI at 1921.
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provision for the PWO, he was at a loss to proadg explanation regarding its
absencé®

In our initial brief, OCC and APJN urged the Comsios), as part of any
modified ESP for AEP Ohio, to require the Compameefind the PWO at its current
level ($5 million per year), if not the amount poged in AEP Ohio’s original application
($6 million per yearf®® OCC and APJN also urged the Commission to rechHe
Ohio to designate at least $2 million for the Néighto Neighbor fund, even if the PWO
was not fully funded®” OCC and APJN also recommended that the fundintedoom
shareholder dollars, as it did in the ESP 1 Oftfer.

The Commission did not address PWO funding in thee© As discussed
elsewhere in this Application for Rehearing, ther@assion’s failure to address the
PWO argument is unlawful under R.C. 4903.09.

In addition, it was unjust and unreasonable forGbenmission to refuse to order
PWO funding, while at the same time ordering thenBanies to reinstate the Ohio
Growth Fund (“OGF”) that was part of the originglpdication in this proceeding but not
the modified applicatioR®® According to the Order, the OGF “creates privsetor
economic development resources to support and warénjunction with other resources
to attract new investment and improve job growt®hio.””*® The Commission ordered

the Companies to reinstate the OGF “in light ofélkeenuating economic

55ee id. at 1927-1931.

286 OCC/APJN Initial Brief at 57.
#7|d. at 58.

288 |d

29 Order at 67.
290 Id
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circumstances...?®* The Commission did not elaborate on the extengatonomic
circumstances that necessitates the OGF.

“Extenuating economic circumstances” are also adhgraffecting the at-risk
populations who are to be protected under R.C. 422B). In fact, the circumstances
and the need for relief that compelled creatiothefPWO in 2009 are essentially
unchanged three and one-half years later.

The at-risk populations that are intended to lméguted by the policy objective in
R.C. 4928.02(L) remain at risk. Although most wbabree that the economy in Ohio
(and the nation) is recovering, no one is declaviatpry and/or that the recovery is
complete. This is especially true in SoutheasbOdii Appalachia, much of which is
served by AEP Ohio. That economic struggles persiSoutheast Ohio, a reality that
permeated the region long before the Great Reaessiived, is really not a matter of
dispute. The real question is what can be doimelpalleviate the hardships.

Sadly, if one were to read the Opinion and Ordehis case, one would be no
closer to an answer. Not one provision of this EEBBets low-income populations or
seeks to advance state policy as stated in R.B.@9@.). The lack of relief provides
stark contrast to the first ESP, where AEP Ohiosjoled $5 million per year to address
the needs of low-income, at-risk populations, ofclita significant portion found its way
into fuel funds for customers who had problems kegpurrent in their payment&?

So what has changed? As noted above, little yifrang, has changed regarding

the need for bill assistance. Consequently, ta@gh must be the commitment to assist

291 Id

22|d. at 48.
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vulnerable populations of both AEP Ohio, who praggbeo funding for the PWO in its
modified application, and the PUCO, which failechttdress this crucial need when it
modified AEP Ohio’s application in its Order.

Significantly, in contrast, the Commission did @rdEP Ohio to reinstate the
OGF at $2 million per year, despite the fact that€ompanies did not include the OGF
in their modified applicatioA’® The compelling rationale to order such a modifira
the Commission found it necessary “in light of éx¢enuating economic circumstances.”
It is apparent from this statement that the Comimisis cognizant of present economic
circumstances and that such circumstances jusitgio decisions they make.

OCC and APJN agree that the OGF is important apdats the efforts “to
attract new investment and improve job growth inacdf* We believe it is no less
important to provide funding to low-income, at-rigkstomers who undoubtedly will
experience bill increases, but not necessarilymose income to address these and other
increases in household expenses, when they aeslglli®ing paycheck to paycheck or
on a fixed income.

AEP Ohio now stands in stark contrast to all ef éther EDUs in Ohio. Dayton
Power & Light continues to provide $400,000 perrytedts fuel fund?®> Duke currently
provides $350,000 per year to low-income custor(06% of poverty) for bill payment

assistance in years 2012-2014 plus another $lomalhnually to support low-income

293 Opinion and Order at 67.
294 Id.

29%|n the Matter of Application of the AES Corporati@olphin Sub, Inc., DLP, Inc. and the Dayton
Power and Light Company for Consent and Approvahf@hange of Control of the Dayton Power &
Light CompanyCase No. 11-3002-EC-MER, Finding and Order (Malver 22, 2011) at 8.
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weatherization effort§®® FirstEnergy filed a stipulation in its most rec&SP that was
modified in the Commission order on July 18, 20&Bere FirstEnergy will continue
providing fuel funds in the amount of $4 millionrarally in years 2015 and 2016, plus
another $1 million in those two years to Ohio Pamsrfor Affordable Energy to
administer another fuel fund progr&m. AEP Ohio is the sole EDU in Ohio to turn its
back on low-income customers, while simultaneousiging the rates residential
customers must pay.

Today is not the day to abandon low-income, &-cisstomers. It was
unfortunate that AEP Ohio chose to defund its Rastmp with Ohio entirely in its
Modified ESP Application. It was more unfortun#tat the Commission chose to ratify
this choice by remaining silent on this issue snOfpinion and Order, a sharp contrast to
the corrective action it took to restore the Ohr@h Fund when it modified the ESP.

The Commission’s action is unjust, unreasonablecamtrary to R.C.
4928.02(L). The Commission should order AEP Obiceinstate the Partnership with
Ohio to be funded for at least $5 million per yéae amount in the first ESP) out of
shareholder dollars with a further commitment tihiisg aside a significant portion for
bill assistance. In addition to doing the righibth the Commission would be ensuring
that AEP Ohio fulfilled its mandate to advance stete policy of protecting at-risk

populations pursuant to R.C. 4928(L).

29 1n the Matter of the Application of Duke Energy @Hnc. for Authority to Establish a Standard
Service Offer Pursuant to Section 4928.143 Reviz®ik, in the Form of an Electric Security Plan,
Accounting Modifications, and Tariffs for GeneratiServiceCase No. 11-3549-EL-SSO, Opinion and
Order, (November 11, 2011) at 23-24.

#7|n the Matter of Ohio Edison Company, the Clevel&iettric llluminating Company and the Toledo
Edison Company for Authority to Provide for a StarttiService Offer Pursuant to Section 4928.143,
Revised Code, in the Form of an Electric SecurighPCase No. 12-1230-EL-SSO, Opinion and Order at
16.
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ASSIGNMENT OF ERROR 16:
The Commission’s Decision Regarding The Rate Cajnlawfully Vague.

In order to ease the burden of unexpected rateatsme customers, the
Commission directed AEP Ohio to “cap customer matecases at 12% over their current
ESP I rate plan bichedules for the entire term of the ESP*¥* The Commission
cited its authority under R.C. 4928.1%243which allows the Commission to “authorize
any just and reasonable phase-in of any electsicilution utility rate or price
established under sections 4928.141 to 4928.1#43dRevised Code, and inclusive of
carrying charges, as the commission considers s@oet ensure rate or price stability
for consumers.” Under the Order, the 12% limitl\lwé determined on an individual
customer-by-customer basis, and applies to itempmapd within the modified ESE°
Rate changes that “arise as a result of past pdotwgs including any distribution
proceedings, or in subsequent proceedings areantmréd into the 12% cap™ The cap
“shall be normalized for equivalent usage to ensuaéat no point any individual
customer’s bill impacts shall exceed 128%"

The Commission also ordered AEP Ohio to file, oryNd4, 2013 in a separate
docket, a detailed accounting of its deferral inigaeated by the 12 percent rate ¢4p.

Upon the Companies’ filing of deferral calculatipagprocedural schedule will be

28d. at 70.
299|d.

300
Id.
301
Id.
3024

303 Id
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established to consider the deferral costs createtithe PUCO will maintain the
discretion to adjust the 12 percent limit as nemssshroughout the term of the EZP.

Many aspects of the Commission’s decision regarthiegate cap are unlawfully
vague and need elaboration. For example, “noregliar equivalent usage” is not
defined. In addition, it is unclear what the Corssiopn means by “past and subsequent
proceedings.” There is also no requirement forwdating carrying charges (OCC and
APJN advocates that the charges should be caldulaiag AEP Ohio’s cost of long-
term debt). Further, the Order lacks detail ahéoprocess for addressing situations
where an individual customer’s bill is increasednyre than 12 percent. Who is
responsible for monitoring the percentage of ineeg#éhe customer (who may be
unaware of the limitation) or AEP Ohio (which hhs tmeans for keeping track of bill
increases)? What is AEP Ohio’s obligation to ryotfistomers of the cap, and how are
bill increases that are over the cap to be addi@sse

The Commission’s Order regarding the cap on custdifiencreases is unlawful,
as described above. The Commission should mdagfyOrder by providing more detail
on the cap to address the issues raised by OCC.

ASSIGNMENT OF ERROR 17:

The PUCO'’s finding that the Distribution Investmé&itler was warranted is
Unreasonable and Unlawful.

A. In approving the Distribution Investment Rider the
Commission failed to apply the appropriate statutoy standard
as set forth in R.C. 4928.143 (B)(2)(h).

R.C. 4928.143 (B)(2)(h) requires that prior to authing a distribution

investment rider (“DIR”), the Commission must “examthe reliability of the electric

304 Id
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distribution utility’s distribution system and emstthat customers’ and the electric
distribution utility’'s expectations are aligned ** It is worth noting that the statutory
standard is not that expectations were alignelerptast, or might be aligned in the
future. Rather, it is that expectations are alibaethe present time. However, rather
than ensuring that customers’ and the electricidigion utility’s (“EDUS”) expectations
are currently aligned, the Commission instead appi non-existent future-looking
standard.

In approving the DIR the Commission concluded thia Commission finds that
both the Staff and the Company have demonstratadritieed customers have high
expectations of reliable electric servi¢&>” While this observation may be true -- that
customers and the EDU have a high expectationliabie electric service, the statutory
standard for a DIR in an ESP proceeding is not ndretustomers and the EDU have a
high expectation of reliable service, but ratheethler the Company’s and customers’
expectations are aligned.

To be sure, an expectation of reliable electrigiseris one that is established
under the law, and is expected by customers, régsardf whether or not a utility has a
DIR. R.C. 4905.22 requires adequate service, au@ @901:1-10-26(B)(1) requires
utility planning and reporting to “ensure high gtiglsafe, and reliable delivery of
energy to customers***.” Even AEP Ohio’s own té&ifequire “reasonable diligence in
delivering a regular and uninterrupted supple &frgp to the customer*+*3%

Moreover, in response to this statutory reliabitiéguirement, the record indicates that

CSP and OP have not provided reliable service basdJCO standards as noted

305 Opinion and Order at 46.
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below. Despite, this requirement, the Commissiapgroval of the DIR fails to

acknowledge, let alone address this statutory rement.

plan:

R.C. 4928.143(B)(2)(h) permits a utility to include part of an electric security

[P]rovisions regarding distribution infrastructwed
modernization incentives for the electric distribatutility. * * *
The latter may include a long-term energy deliviefgastructure
modernization plan for that utility or any plan piding for the
utility’s recovery of costs, including lost revenshared savings,
and avoided costs, and a just and reasonablefreguon on such
infrastructure modernization. As part of its detgration as to
whether to allow in an electric distribution utlig electric security
plan inclusion of any provision described in digisi(B)(2)(h) of
this section, the commission shall examine thelodlty of the
electric distribution utility’s distribution systeandensure that
customers’ and the electric distribution utilityéxpectations are
alignedand that the electric distribution utility is plagi sufficient
emphasis on and dedicating sufficient resourcéiseoeliability of
its distribution system. (Emphasis added.)

The standard in R.C. 4928.143(B)(2)(h) is more gjpaban the standard cited by the

Commission in the Opinion and Order. In fact ttendard relied on by the Commission

does not exist in the statute.

The manner in which the Commission applied theugigy standard would have

the effect of negating the standard because abmess and EDUs have some level of

expectation of reliable service. Notwithstandihg tudimentary expectation of service

reliability, R.C. 4928.143 (B)(2)(h) obviously rages more. In this case there is a more

specific expectation regarding whether servicabdlity in the future will remain the

same, deteriorate or improve, based on what cussoamel the EDU expect at this time.

306 Ohio Power Company Tariff, original sheet No. 1ED.
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Moreover, it is clear that the Companies had trelén of proving that the
Companies’ and customers’ expectations are aliganadi not that they might be in the
future®®” Commissioner Roberto stressed this point in igséhting Opinion in the
recent First Energy ESP Ca$é.

In the face of this burden of proof, the recordhis case demonstrates that only
19% of residential and 20% of commercial custonmatiated that their expectation was
for increased service reliabilit}’ The Company proposed the DIR to provide
“additional needed investment® Thus only a small minority of customers -- ldsart
20% -- had an expectation that the Company wolde $&eps to increase service
reliability. The DIR was not proposed to maintthe status quo. Yet the vast majority
of customers -- 71% of residential customers artd @8commercial customers had
expectations that service reliability would rem#ia samé*' Because the Company had
no DIR at the time of the customer surveys, it cartoe claimed that customers wanted
or supported the DIR as part of the status quo.

The Commission also erred in its finding becatigeQpinion and Order noted
that adoption of the DIR would “better align thermany’s and its customers’
expectations®*? By noting that the DIR would better align the Qmamy’s and

customers’ expectations, the Commission is ackribguhgy that the current expectations

307 5ee R.C. 4928.143(C)(1) (The burden of proof énfifoceeding shall be on the electric distribution
utility).

308 |n the Matter of Ohio Edison Company, The ClevelBrettric llluminating Company, and The Toledo
Edison Company for Authority to Provide for a StamtiService Offer Pursuant to Section 4928.143,
Revised Code, in the Form of an Electric SecurighPCase No. 12-1230-EL-SSO, Opinion and Order,
Dissenting Opinion of Commissioner Roberto at 3y(18, 2012). (“First Energy ESP Case”).

309 AEP Ohio Ex. 110 at 19 (Kirkpatrick).
319 AEP Ohio Ex. 110 at 13 (Kirkpatrick).
311 AEP Ohio Ex. 110 at 19 (Kirkpatrick).
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are not aligned. The AEP Ohio 2011 customer syreigsd to by Mr. Kirkpatrick, made
this point cleaf'®
In fact, the Company acknowledged that the DIR wwtended to “[e]nable
customers’ and the distribution utility’s expeateis to be aligned®* If those
expectations were already aligned then there weldo need for this stated intent.
Also, if those expectations were already alignedntand only then would the R.C.
4928.143 (B)(2)(h) standard be met. The Compaowy's admission that its expectations
are not currently aligned with those of its custesnmeaeans that the statutory standard has
not been met.
In adopting the DIR, the Commission further releeda non-existent standard
concluding that:
Given that customer surveys are one compoinetite factorused
to establish the reliability indices and the sligtduction in the
level of measured performance on which the Staitkhales that
reliability expectations are not aligned, we arawinced that it is

merely a slight difference between the Companyts arstomers’
expectations >

The only other possible factor that the Commissionld be referring to is the two
different performance standards.

But the record in this case indicates that CSddihe Customer Average
Interruption Duration Index (“CAIDI”) in 2011. laddition, the record also demonstrates
that CSP saw a 13% reduction in its CAIDI perforeeafrom 2010 to 2011 and a 13%

reduction in its System Average Interruption Fretguelndex (“SAIFI”), while OP saw

312 Opinion and Order at 46.

313 AEP Ohio Ex. 110 at 19 (Kirkpatrick).

314 AEP Ohio Ex. 110 at 11 (Kirkpatrick).

315 Opinion and Order at 46. (Emphasis added).

103



an 8% reduction in its SAIFI performance over tams time period:® In light of these
reductions Staff witness Baker concluded “[M]osO#?’s reliability measures showed
worse performance in 2011 [compared to 2028]. Thus the Commission’s conclusion
that there was only a slight reduction in the lesfeneasured performance, conflicts with
the Staff testimony and significantly understates €ompanies’ poor reliability
performance.

In evaluating the Commission’s decision, it isaclthat the Commission made
two errors. First the Commission violated the anapplying a wrong, non-existent
standard, and second, the Commission significamttierstated the service quality
degradation that was recorded, in order to justdigroval of the DIR. In light of the
Commission’s failure to apply the proper statutstgndard, the Commission should
grant rehearing on this issue.

B. The Commission erred in failing to meet the requement in

R.C. 4903.09 to set forth its findings when it dichot address
AEP Ohio’s failure to include four key categories

information as part of its Application, and was inonsistent
with its own precedent.

In the Opinion and Order, the Commission failedneet the statutory
requirement of R.C. 4903.09 which requires:

In all contested cases heard by the public uslitemmission, a
complete record of all of the proceedings shaliaele, including
a transcript of all testimony and of all exhib&sd the commission
shall file, with the records of such cases, findionffactand

written opinions setting forth the reasons promgtine decisions
arrived at, based upon said findings of fg&mphasis added.)

318 pyCO Staff Ex. 106 at 8-9 (Baker).
317 PUCO Staff Ex. 106 at 7 (Baker).
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Where the Commission does not set forth its detditelings, it fails to comply with the
statutory requirements and thus the order is uniet#? More specifically, in this case,
the Commission Opinion and Order does not addr&d3 @hio’s failure to include four
key categories of information needed to evaluaelXiR as part of the Application.
Staff witness Baker identified the four categonéiformatior’® -- including a cost-
benefit study -- that Mr. Kirkpatrick did not inde in his testimony and that were not
included in the AEP Ohio Application:

1. The quantity of these assets OPC plans to ingtailhg
each year of the [Modified] ESP;

The planed cost for each asset class;
The incremental amount of cost above previous $eaid

The quantified improvement in reliability perfornzan
estimated to result from the incremental expenegtf’

The magnitude of the importance of the missing databest be evaluated
through a closer examination of what that data Wwalve provided, and how it could be
used to evaluate the proposed DIR. AEP Ohio wilaet®IR to replace distribution
equipment, but there was no quantification of fhectefic equipment allegedly to be
replaced. Thus there is no assurance that thefbiés will be used for the purpose
intended, that the specific equipment will be repth

Second, AEP Ohio provided no quantification for tst of each class of asset
allegedly to be replaced. Again, if the DIR iseinded to replace assets -- then a known
annual spending level for that equipment shouldummntifiable in order to ensure that the

DIR spending was targeted to the equipment thatimtesded to be replaced, and not

318 |deal Transportation Co. v. Pub. Util. Comi975), 42 Ohio St.2d 195, 71 0.0.2d 183, 326.NIE
861.

319pyCO Staff Ex. 106 at 10 (Baker).
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used for other purposes. AEP Ohio failed to daasd,the Commission failed to address
this lack of evidentiary support.

A third shortcoming is that AEP Ohio did not quénthe incremental investment
-- if any -- above previous spending levels. BaseaEP Ohio failed to include this
information in its Applicatior’”* as noted by Staff withess Bak&f there is no
demonstration in the record that the current spenldivels in base rates are insufficient
to fund the same goals that are attributed to tbpgsed DIR -- that is improved service
reliability. There is also demonstration in theawl that the $365.7 million in proposed
DIR spending will actually be greater than prioesging levels. As a result, AEP Ohio
also failed to explain how spending that might b@tgreater than prior spending levels
could produce improved service reliability.

AEP Onhio failed to quantify the level of improveelgice reliability that
customers could expect in exchange for their $3685llfon price tag. Likewise, the
Commission failed to explain how the DIR would binaistomers and align customers’
expectations of service reliability with AEP Ohiagg/en there is no quantification for
improved reliability. Unfortunately, AEP Ohio ondiefined the DIR by it price tag for
customers.

Without any quantification of improvement or a cbshefit analysis, the
Commission is essentially taking it on faith tHa¢ DIR spending will have any impact

on service reliability. There is no assurance thatspending will improve service

reliability and that the spending will be cost etfee. Without a cost-benefit analysis,

320 pyCO Staff Ex. 106 at 10 (Baker).
321 Id.

322 Id
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there can be no finding that expenditures are redse and result in reasonably priced
electric servicé?®

The Commission also previously noted the importarfcecost benefit study in
the context of the rules review docket to estaltl&hrules to govern an ESP Application,
stating:

In an ESP application, the fact that the Commissséguests (a)
cost savings and rate-impact information for akikre rate
mechanisms and (b) a cost-benefit analysis of eoano
development and energy efficiency programs doesneain that
the Commission will impose programs on electrititigs beyond
the scope of SB 22T he cost-savings and rate impact information
and cost-benefit analysis are needed for the Cosiomgo
determine whether the electric utility's ESP is patance,
beneficial and whether it is beneficial to inclualemodify the
distribution infrastructure and modernization conmgat of the
ESP, given the alternative of addressing similaues in a
distribution rate caseWith respect to 08-777-EL-ORD economic
development, job retention, and energy efficien@mgpams of the
electric utility under paragraph (G)(9)(h) of R0I8, Section
4928.143(B)(2)(i), Revised Code, specifically authes the costs
of such programs to be allocated to rates chamether
consumers. A reasonable determination regardinghghany
such proposal is a beneficial component of an etegtility's ESP
requires a comparison of the benefits relativédéodosts that will
be borne by other consumers. Moreover, such infoomas
helpful in determining whether alternative rate hagsms or
economic development and energy efficiency prograras
reasonablé®*

323 R.C. 4928.02(A).In the Matter of the Application of Columbus Southeower Company for Approval
of an Electric A Security Plan, an Amendment t€ibsporate Separation Plan; and the Sale or Transfe

of Certain Generating AssefSase No. 08-917-EL-SSO, Opinion and Order at 3QMgch 18, 2009),
andIn the Matter of the Application of Ohio Edison Gmany, The Cleveland Electric llluminating
Company, and the Toledo Edison Company for AuthtwiEstablish a Standard Service Offer Pursuant to
Section 4928.143 Revised Code in the Form of actifitteSecurity PlanCase No. 08-935-EL-SSO,

Opinion and Order at 40-41 (Dec. 19, 2008).

32%|n the Matter of the Adoption of Rules for Standarivice Offer, Corporate Separation, Reasonable
Arrangements, and Transmission Riders for Eledfitiities Pursuant to Sections 4928.14,4928.17, and
4905.31, Revised Code, as amended by Amendedt@etStnate Bill No. 22TCase No. 08-777-EL-
ORD, Entry on Rehearing at 11-12 (Feb. 11, 208 phasis added.
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The Commission’s failure to address the lack obinfation, especially the cost-
benefit analysis in light of prior Commission prdeat, and the Commission’s own rules,
constitutes a fundamental error in violation of R4803.09. The statute requires that in
all contested cases, “the Commission shall filehwhen record of such cases, findings
of fact and written opinions setting forth the m@@s prompting the decision arrived at,
based on said findings of fact.” The Commissicovted no explanation justifying the
lack of data and no explanation for the change fpoior precedent.

The lack of this information, especially the ladkaacost-benefit analysis, is
particularly significant, because AEP Ohio cannmdgibly meet its statutory burden of
proof without that dat¥*° If AEP Ohio fails to produce the basic data tlsatécessary to
evaluate the DIR proposal, and whether the propBdBdwvould in fact produce an
effective use of customer provided funding, them @ompany fails to meet its burden of
proof.

To the extent that AEP Ohio was proposing the BdRpart of the R.C. 4928.143
(B)(2)(h) modernization incentive, the statute s$fppeally requires “a long term energy
delivery infrastructure modernization plan***2® |t is axiomatic that any long term plan
that contemplates spending of $365.7 million ovéhrae year peridd’ would also
include some analysis to quantify the actual rdiigbhmprovement anticipated as a
result of the spending, and whether the spendiagigeed a sufficient benefit to justify
that level of investment. By failing to includestimformation identified by Staff witness

Baker, including a cost benefit analysis, theneasvidence in the record to support the

32°R.C. 4928.143 (C)(1).
326R.C. 4928.143 (C)(1).
32T AEP Ex. 116 at 11 (Allen).
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claim that $36.7 million in spending will actualyoduce any improvement in service
reliability.

Instead, AEP Ohio claimed that the DIR would miraenthe regulatory lag
associated with recovery of the “important invesititeat benefits customer¥® The
benefit to AEP Ohio from minimizing the regulatdag associated with DIR cost
recovery is clearly a benefit for AEP Ohio’s shanelers. However, the claim that the
DIR mechanism will provide a benefit for customesss not proven because the
Company failed to provide basic necessary inforomatincluding a cost-benefit studs’
AEP Ohio did not provide basic information and dat meet its burden of proof. The
Commission compounded the error by failing to adgsltbis omission of data in the
Opinion and Order, and in failing to follow its oyanecedent. The Commission should
grant rehearing in order to correct these errors.

C. The Commission erred in failing to meet the requement in

R.C. 4903.09 to set forth its findings when it dichot address

the issue of basic customer affordability of a Modied ESP that
included a $365.7 million Distribution Investment Rder.

In the Opinion and Order, the Commission failedddress the issue of basic
affordability of a Modified ESP that included a $36 million DIR as well as the other
aspects of the ESP case including the RSR, asreebjoy R.C. 4903.09. R.C.
4928.02(A) and (L). R.C. 4928.02 (A) states:

It is the policy of this state to do the followitigroughout this
state:

328 AEP Ohio Ex. 110 at 13 (Kirkpatrick).

329 |n the Matter of the Adoption of Rules for Standartvice Offer, Corporate Separation, Reasonable
Arrangements, and Transmission Riders for Eledfitiities Pursuant to Sections 4928.14,4928.17, and
4905.31, Revised Code, as amended by Amendedt@etStnate Bill No. 22TCase No. 08-777-EL-
ORD, Entry on Rehearing at 11-12 (Feb. 11, 2009).
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(A) Ensure the availability to consumers of adequedliable, safe,
efficient, nondiscriminatory, and reasonably pricetil electric
service;

R.C. 4928.02(L) further requires that:
(L) Protect at-risk populations, including, but iotited to, when

considering the implementation of any new advaneedrgy or
renewable energy resource;

Despite this clear statutory requirement, the Cossian failed to address how the
$365.7 million DIR impacts the basic affordabildfrates, especially in light of the fact
that the DIR was approved without the benefit gbamant information, including a cost
benefit analysis as detailed above. Residentias@mer Advocates raised this issue in
their Initial Brief (pages 96-114), but the Opiniand Order did not address these
statutory requirements, This lack of explanatiailsfto meet the requirement of R.C.

4903.09 and thus the Commission should grant retgear

ASSIGNMENT OF ERROR 18:

The PUCQO'’s Decision to Approve the Separation efAlternative Energy Rider
from the Fuel Adjustment Clause but Delay Unifioatbf the Fuel Adjustment
Clause Until June 2013 is Unjust, Unreasonablelacohsistent With How the
PUCO Treated Other Elements of the Modified ES#ig Opinion and Order.

The law requires the Commission to be consisteapplying the law, in part
because the Ohio Supreme Court values predictabiladministrative law. This
predictability is assured when the Commission issggient not only from one case to
another, but also from how it rules on differersiiss in the same case. In fact, the Court
has noted that prior determinations of the PUCQukhoot be disregarded and set aside

unless the need to change is clear and the praisidas are in errof®

330 5ee for e.gCleveland Electric lluminating Co. v. Pub. Utilo@m.(1975), 42 Ohio St.2d 403, 431-
432,71 0.0 393, 330 N.E.2d 1, writ of certioragngbd (1975), 423 U.S. 986, 96 S.Ct. 393, 461 12é&d.
302, appeal after remand (1976), 46 Ohio St.2d 18%).0.2d 172, 346 N.E.2d 778 (citiBtate ex. Rel.
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In this case, the Commission was arbitrary andnaent with how it dealt with
the timing of consolidation of rates for CSP andcBtomers. For the Fuel Adjustment
clause (“FAC”) and the Alternative Energy Rider ER”) the Commission ruled that
consolidation of the CSP and OP rates should matramtil June 2013* Yet in this
very same Opinion and Order, the Commission witlespianation as to this
inconsistency -- approved immediate consolidatibtme Transmission Cost Recovery
Rider (“TCRR”) into a single rate for CSP and ORtomers’>?

As part of the TCRR discussion, the Commissioradbat the merger of the
CSP and OP was effective as of December 2011 hausctthe immediate consolidation of
the CSP and OP TCRR was warrant&dTo the extent that the CSP/OP merger was
effective as of December 2011 necessitating theadiate consolidation of the CSP and
OP TCRR rate, it cannot be argued that the effectate of the merger was different for
purposes of consolidating the FAC for CSP and @&t the Commission delayed the
FAC rate consolidation for CSP and OP customerns dume 2013.

The Commission explained that the delay in conatiligy the FAC rate was
necessary to be consistent with the recovery oPtiase-In Recovery Rider (“PIRRS!
However, in having the FAC consolidation timingdmnsistent with the PIRR, the

Commission was inconsistent with the FAC consoiatatiming. This internal

Automobile machine Co. v. Broyt929), 121 Ohio St. 73, 75, 166 N.E. 903 -- “Islieeen held in this
state that ‘administrative interpretation of a givaw, while not conclusive, is, if long continued,be
reckoned with most seriously and is not to be diaréed and set aside unless judicial constructiakesit
imperative to do so.” (citation omitted).

3! Opinion and Order at 16.
332 Opinion and Order at 63-64.
333 Opinion and Order at 63-64.
334 Opinion and Order at 17.
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inconsistency in the timing of consolidation of C&Rl OP rates does not produce
predictability in administrative matters and then@oission should grant rehearing.

ASSIGNMENT OF ERROR 19:

The PUCO Erred by Failing to Meet the RequiremehR.C. 4903.09 When
Without Explanation it Failed to Follow its Own Beglent in Approving the
Separation of the Alternative Energy Rider from Euel Adjustment Clause but
Delaying Unification of the Fuel Adjustment Claudetil June 2013, Resulting in
an Unreasonable Negative Impact on the Custoni€d$io Power.

The Commission’s decision to delay consolidatiothef FAC until June 2013,
has the effect of unreasonably and negatively itpg©P customers. As a result, OP
customers will experience a $0.02 per Miltbrease while CSP customers will
experience a $0.69 per MWh riicreasen rates>>

In its decision, the Commission offered no explemmaés to why it was
appropriate and reasonable to negatively impact@imers by delaying the
consolidation of the FAC rates, while immediatetyisolidating the TCRR rates. The
Commission failed to explain why it needed consisyebetween the timing of the FAC
consolidation and recovery of the PIRR, but noween the timing of the consolidation
of the FAC and consolidation of the TCRR.

The lack of explanation is compounded by the faat telaying the consolidation
of the FAC until June 2013 for OP customers, rasulta objective and quantifiable
negative impact of $0.02 per MWh for OP customéscause the Commission failed to

specifically address this inconsistency in its @ginand Order as required by R.C.

4903.09, the Commission should grant rehearindnsndsue.

33% Opinion and Order at 16.
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ASSIGNMENT OF ERROR 20:

The PUCO Erred by not Stating that InterruptiblevBeDiscretionary Schedule
Credit Cost Will be Collected Only From Non-resitdahGS 4/IRP Customers
and not From Residential Customers, Consistent WelStipulation in Case No.
11-5568-EL-POR.

As part of the Opinion and Order, the Commissicreated the AEP Ohio
proposal that the IRP-D credit be set at $8.21/&RhAs explanation for its decision, the
Commission noted that the IRP-D credit is bendfisgcause it provides flexible options
for energy intensive customers to choose the tyggiality of service they wish to take
as well as being consistent with R.C. 4928.02N).

The Commission also ruled that the IRP-D crediusth not be tied to the RSR
because it was more reasonable to permit AEP-@hiedover costs related to IRP-D
under the Energy Efficiency/Peak Demand ReductiBR/PDR”) rider because the IRP-
D credit would help reduce AEP-Ohio’s peak demamdtl\aould encourage energy
efficiency®*® However, as part of its decision, the Commissiishnot make it clear that
the cost associated with the IRP-D credit shoulgt ba collected from customers in the
GS 4/IRP rate schedule.

More specifically, the Commission failed to stdtattthe IRP-D credit costs
should not be collected from residential custoneerssistent with the Stipulation in Case
No. 11-5568-EL-POR?*® The Commission adopted the Stipulation in thé&5368 case,

and discussed the intent of the Stipulation, inicigd

33¢ Opinion and Order at 25-26.
337 Opinion and Order at 26.
338 Opinion and Order at 26.

3391n the Matter of the Application of Columbus SeuthPower Company for Approval of its Program
Portfolio Plan and Request for Expedited ConsidergtCase No. 11-5568-EL-POR, Opinion and Order at
11 (March 31, 2012). (“11-5568 Case”).
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A. Rate Design and Cost Allocation Methodology

(1) Program costs will be assigned for collection psgsoto
the respective rate classes whose customers gitaefior
the programFor example, program costs for customers in
a nonresidential customer class will not be cobectrom
residential customers and residential program cegts
not be collected from non-residential custoniéfs
(Emphasis added.)
In addition to this language, the 11-5568 Opiniad &rder also included footnote 11 to
that paragraph which stated:
Residential customers will not pay, for example,th® programs
described in paragraphs 3, 4, 5, 6, 7, 8, and fagwd in Section
X, Miscellaneous Terms and Commitments, of theusdijpon.

Moreover, during the evidentiary hearing, courieelEU-Ohio specifically
asked OCC witness Ibrahim if the Stipulation ansluemg Opinion and Order from Case
No. 11-5568 would resolve any issues regardingmeeeesponsibility for the IRP-D
credit®*! Mr. Ibrahim agreed that it was his understanditag the 11-5568 Case would
determine the revenue responsibility for the IRrEdit>*?

Thus pursuant to the Stipulation and Opinion ande®in the 11-5568
Case, the OCC requests specifically find (or cjaithat the costs related to IRP-
D rider credit should only be collected from nostdential GS 4/IRP customers
and not from residential customers.

V. CONCLUSION

To protect consumers, the Commission should gr&€ @nd APJN’s application

for rehearing on the assignments of error raised.he

34011-5568 Case, Stipulation at 11.
3417t VIl at 2282 (Ibrahim).
3427t VIl at 2282 (Ibrahim).
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Deferred Capacity Costs

. Planning Years within ESP tern 6/2012 - 5/2013 6/2013 - 5/2014 5/2014 - 6/2015
. PJM-RPM Price of Capacity $20.01/mw-day $33.71/mw-day $153.89/mw-day
PUCO-approved Capacity Cost $188.88/mw-day $188.88/mw-day $188.88/mw-day
(Case 10-2929 Order)
. AEP Collectino from CRES $32 $65 $344
. Authorized Capacity Cost Collection $302 $364 $422
(in Millions) (Based on $188.88/mw-
day*
Capacity Cost Shortfal (e-d, $million) $270 $299 $78
. Capacity Costs Collected through $48 $48 $48

Retail Stability Rider

. Capacity Cost Deferred (f-g, $million) $222 $251 $30

* Using the same shopping load assumed by PUCO in Aug. 8, 2012 Opinion and Order.

Entire ESP

$441

$1,088

$647

$144

$503

OCC Rehearing Ex. 1A

Actual and Projected
Collection Verification

$441

$144

$503



Corrected Retail Stability Rider OCC Rehearing Ex. 1B
reflecting Authorized Capacity

Costs

Year 6/2012 - 5/2013 6/2013 - 5/2014 5/2014 - 6/2015 Entire ESP

Retail Non-fuel Gen Revenue $528 $419 $308 $1,255 $1,255
Authorized ($million)

CRES Capacity Revenue Authorized $302 $364 $422 $1,088 $1,088
($million)*

Credit for Shopped Load $75 $89 $104 $268 $268

Subtotal (with authorized capacity $905 $872 $834 $2,611 $2,611
cost)

Revenue Target Revised Per PUCO $826 $826 $826 $2,478 $2,478
Order

RSR Amount (with authorized -$79 -$46 -$8 -$133 -$133

capacity cost)

*based on $188.88/MW-day multiplied by shopping load assumed by PUCO in August 8, 2012 Opinion and Order.
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