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APPLICATION FOR REHEARING
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

In order to ensure that residential consumers dfifGbous Southern Power
Company (“CSP”) and Ohio Power Company (“OPC”) kectively, “AEP Ohio” or
“Utility”) * receive adequate service at reasonable rate®ffice of the Ohio
Consumers’ Counsel (“OCC”) files this applicatiam fehearing in response to the
Finding and Order (“Order”) issued by the Publiditids Commission of Ohio
("*Commission” or “PUCQ") in this proceeding on Augjul, 2012. OCC is authorized to

file this application for rehearing under R.C. 49@and Ohio Adm. Code 4901-1-35.

! Effective at the end of 2011, OPC and CSP (bothtoth were operating companies of AEP Ohio)
merged, with OPC becoming the successor in intéseSEP. Set re: AEP Ohio ESP Case€ase No.
11-346-EL-SSO, et al., OPC Application for Reheguidanuary 13, 2012) at 2. The Commission
approved the merger on March 7, 2012, effectiveebdser 31, 2012In the Matter of the Application of
Ohio Power Company and Columbus Southern Power @oynfor Authority to Merge and Related
Approvals Case No. 10-2376- EL-UNC, Entry (March 7, 2012).



The Order authorized AEP Ohio to collect from istomers fuel expenses, plus
interest, that were deferred from the Utility’ssfiElectric Security Plan (‘ESP”). The
collection will occur through a Phase-In RecoveigeR (“PIRR”). The Order was
unjust, unreasonable and/or unlawful in the follogviespects:

1. The Commission’s failure to reduce the deferrahbeé, that customers
will pay, to account for the flow-through effectstbe remand of the ESP
1 Order was unjust, unlawful and unreasonable.

2. The Commission failed to order the PIRR to be ctélé subject to refund
to customers, as OCC had requested in commentslicdmadt set forth the
reasons for why the PIRR should not be collectéyglestito refund. The
Commission thus violated R.C. 4903.09, which rezpithe Commission
to issue a written opinion setting forth the reasprompting its decisions
in all contested cases.

3. By declining to reduce the deferrals for accumulateferredncome
taxes, the Commission permitted AEP Ohio to colleceasonable
carrying charges from customers, in violation c€R4905.22 and R.C.
4928.02(A).

4, The Commission violated R.C. 4903.09 by allowingPAGhio to collect
deferrals from CSP customers, even though the destaywed only that
AEP Ohio had over-collected on fuel charges fronP€8stomers, and
thus had no deferrals to collect from CSP customers

5. The Commission violated R.C. 4903.09 by failingeiglain why it did
not order interest to accrue on AEP Ohio’s ovetenbion of fuel charges
from CSP customers, at the same rate AEP Ohio ekangstomers for
deferred fuel costs.

The grounds for this application for rehearing seeforth in the accompanying

Memorandum in Support.



Respectfully submitted,
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s/ Terry L. Etter

Terry L. Etter, Counsel of Record
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MEMORANDUM IN SUPPORT

l. INTRODUCTION

On September 1, 2011, AEP Ohio filed an applicatiioestablish its PIRR to
collect from customers the fuel costs deferred frisnfirst ESP case. The PIRR was a
subject broached in the hearing regarding the Istijom in the Utility's second ESP
cas€’ After the PUCO rejected the stipulatibthe PUCO issued a procedural schedule
in this proceeding setting deadlines for commentksraply comments on the Utility’s
PIRR plan’

On August 1, 2012, the PUCO issued its Opinion@rakr in the case,

approving the PIRR application with some modificai. The Commission authorized

2In re: AEP Ohio ESP Case€ase No. 11-346-EL-SSO, et al. (“AEP ESP 2”), @tifion and
Recommendation (September 7, 2011).

3 1d., Entry on Rehearing (February 23, 2012) at 12.
* Entry (March 14, 2012).



AEP Ohio to collect carrying charges on the defdradance based on the weighted
average cost of capital rate, but only until thbeotion period begins, at which time
carrying charges will be calculated at the Utikityong-term cost of debt rateThe
Commission also ordered AEP Ohio to use annual comgting to calculate its deferred
fuel balance on a going-forward ba&is.

The Commission, however, declined to reduce therdsfbalance to account for
the flow-through effects of the remand of the ESBrder or of the rejected ESP 2
stipulation! declined to order the PIRR to be collected sulifecefund and declined to
require that carrying charges be calculated ont-®fi@x basi€ The Commission also
allowed AEP Ohio to collect deferrals from CSP oustrs without record suppdrand
did not explain why OCC'’s request that CSP custsmeeeive interest on the over-
collection of fuel charges was not granted.

As discussed herein, the Commission’s Order visl@tkio law. The Order

therefore should be abrogated under R.C. 4903.10.

Il STANDARD OF REVIEW

Applications for rehearing are governed by R.C.3120. The statute allows that,
within 30 days after issuance of a PUCO order, ‘faarty who has entered an
appearance in person or by counsel in the procgeday apply for rehearing in respect

to any matters determined in the proceeding.” Q@@ a motion to intervene in this

® Order at 18.
®1d. at 19.
"1d. at 20.
81d. at 19.

° Seeid. at 20.



proceeding on March 8, 2012, which was grantetienQrder (at 6). OCC also filed
comments and reply comments regarding AEP Ohigdicgiion on April 2, 2012 and
April 17, 2012, respectively.

R.C. 4903.10 requires that an application for rehgamust be “in writing and
shall set forth specifically the ground or groudswhich the applicant considers the
order to be unreasonable or unlawful.” In additiGmio Adm. Code 4901-1-35(A)
states: “An application for rehearing must be aqeanned by a memorandum in support,
which shall be filed no later than the applicationrehearing.”

In considering an application for rehearing, R.@03.10 provides that “the
commission may grant and hold such rehearing omtiitéer specified in such
application, if in its judgment sufficient reasdretefor is made to appear.” The statute
also provides: “If, after such rehearing, the cossiun is of the opinion that the original
order or any part thereof is in any respect umustnwarranted, or should be changed,
the commission may abrogate or modify the samesratise such order shall be

affirmed.” As shown herein, the statutory standarcabrogating the Order is met here.

. ARGUMENT

A. The Commission’s Failure to Reduce the DeferrdBalance,
That Customers Will Pay, to Account for the Flow-Ttrough
Effects of the Remand of the ESP 1 Order Was Unjust
Unlawful and Unreasonable.

In comments, OCC argued that the Commission caaqmiove collection of the
rider because it is based on ESP rates that weresteblished in compliance with R.C.

4928.143 and on a phase-in plan that is not justeasonable under R.C. 4928.124.

9 0cc Comments (April 2, 2012) at 6-7.



OCC also advocated that AEP Ohio had not met itddyuof proving that the fuel costs
were “prudently incurred” costs of fuel used to gexte electricity supplied under the
offer, as required by R.C. 4928.143(B)(2)(A)OCC stated that, in order to protect
consumers, the Commission should reduce the bat#nggamortized deferrals (and
carrying costs) to be collected from customers teetollection begin&?

In the Order, the Commission refused to reducelétierral balance to account for
the flow-through effects of the remand of the ESBrder® or of the rejected ESP 2
stipulation. The Commission cited to the reas@tgasth in the Remand Order, in
particular the view that adjusting the balance wdé tantamount to unlawful retroactive
ratemaking-*

The Commission’s decision, however, reveals a naetstanding of the
ratemaking rule and Ohio Supreme Court precedehilevthe Commission in the
Remand Order, and by extension the Order in thie,aited td_ucas County” it
misinterpreted the holdings of that case, andddiberecognize that retroactive
ratemaking does not exist if a mechanism in thesrpgermits a prospective rate
adjustment.

When a utility’s rates are reversed on appealCitvamission as a matter of
course implements revised rates minus the unlagéumhents. This provides some

degree of relief for customers, on a prospectigshdecause the remaining rates no

11d. at 8-11.
21d. at 6-7.

13|n the Matter of the Application of Columbus S. Bpb@o.,Case No. 08-917-EL-SSO et al. (“ESP 17),
Order on Remand (October 3, 2011) (“Remand Order”).

14 Order at 20.
5 Lucas County Com’rs. v. Pub. Util. Com(h997), 80 Ohio St.3d 344, 348-349.



longer contain the unlawful elements. Here, howete PUCO again departed from its
previous practice, to the detriment of customdise ESP rates will continue in effect for
customers, in the form of the deferred FAC rates Were approved as part of the phase-
in plan. The deferrals allow the PUCO the oppdtjuto reduce the ESP rates to be
collected through the PIRR. The PUCO should haweowved the unlawful elements

from rates that will prospectively be charged tetomers. But it did not. The rates that
were unsupported under the Court’s holding, cordatrby the PUCO in its Remand
Order, remain preserved for collection and unlawiupart of the phase-in deferrals that
are to be collected from customers through the PIRR

The structure of the ESP rates specifically linkesirates charged in 2009-2011
to the phase-in deferrals that are to be colletttezligh the PIRR. The phase-in deferrals
were created as a residual value, flowing fromBEB® 2009-2011 rates. The existence
of phase-in deferrals creates a mechanism thatigsetime PUCO to make future rate
adjustments to fully remedy the provider of lastort (“POLR”) overcharges found by
the Court.

In cases involving retroactive ratemaking clairhg, ©hio Supreme Court has
recognized that if a mechanism built into the ratésns for prospective rate
adjustments, retroactive ratemaking does not €kist. this proceeding, the structure of
the ESP rates and their inherent linkage to theglradeferrals allow for prospective

rate adjustments.

1614,



It was thus unlawful and unreasonable for the Cogaion to find that adjusting
the deferrals to account for the flow through ofawful POLR charges would constitute
retroactive ratemaking. The Commission should géiethe Order.

B. The Commission Failed to Order the PIRR to Be Cléected

Subject to Refund to Customers, as OCC Had Requestén

Comments, and Did Not Set Forth the Reasons Why tHeIRR
Should Not Be Collected Subject to Refund. The Comission
Thus Violated R.C. 4903.09, Which Requires the Comission

to Issue a Written Opinion Setting Forth the Reasos
Prompting Its Decisions in All Contested Cases.

In comments, OCC recommended that, in the eventdmemission did not
adjust the unamortized deferrals, the Commissiaulshorder the rider to be collected
subject to refund, with interest accruing at AERd@hlong term cost of debtf. The
Commission, however, did not address OCC'’s redhesthe rider only be collected
subject to refund and thus did not explain whyidtmbt grant OCC’s suggestion.

R.C. 4903.09 requires that, in all contested cdties,commission shall file, with
the records of such cases, findings of fact anttewriopinions setting forth the reasons
prompting the decisions arrived at, based uponfsaithgs of fact.” The Ohio Supreme
Court has recognized that the Commission must cpmiph this statute for the Court to
fulfill its responsibility to review the order bejrappealed® In the Order, the
Commission merely referred to its discussion inRleenand Order which rejected the
proposal to adjust the deferral balance to flowtigh the unlawfully collected POLR
rates® OCC'’s proposal to collect the PIRR rates suliiecefund, however, was not

presented in the Remand proceeding, and thus wagldoessed in the Remand Order.

' occ comments at 11-15.
18 See, e.gAllnet Communications v. Pub. Util. Com(h994), 70 Ohio St.3d 202, 209.
19 Order at 20, citing Remand Order at 34-36.



By not explaining why it did not grant OCC’s propbso collect the PIRR rates
subject to refund, the Commission violated R.C.3199. Without sufficient detail, the

Ohio Supreme Court will be unable to determineGbenmission’s reasoning for its

decision. Thus, the purpose of R.C. 4903.09 velthwarted and the review that OCC is

entitled to, under R.C. 4903.09 and 4903.10, caaoctr. The Commission should

therefore abrogate the Order. In addition, the @@sion should reverse itself and allow

collection of this rider, subject to refund.
C. By Declining to Reduce the Deferrals for Accumuated
Deferred Income Taxes, the Commission Permitted AEPhio

to Collect Unreasonable Carrying Charges from Custmers, in
Violation of R.C. 4905.22 and R.C. 4928.02(A).

In comments, OCC advocated that the carrying clsaagsociated with the
deferred fuel expenses should be calculated widdaction for accumulated deferred
income taxt’ The deferred expenses create a deferred taxatibligthat reduces a
utility’s current tax expense. OCC argued that if the Utility is permitted tacace
carrying charges on the gross-of-tax amount, atidatahat from customers, it will be
over-collecting the actual carrying charges of ¢hieeel deferral balancés.

In the Order, the Commission declined to adjustdiferrals for accumulated
deferred income taxes. The Commission statedtthlaeady considered and addressed
the issue in the ESP 1 Order, where it found tmaicarrying charges on the deferrals
should be calculated without an adjustment for aedated taxes in order to ensure that

AEP Ohio collects its actual fuel expenses, asiredby R.C. 4928.14% In the Order,

2 0CC Comments at 19.
“ see id.

2d.

2 Order at 19.



the Commission also stated that arguments for lzing the carrying charges on a net
of tax basis did not persuade the Commission teapproach in the ESP 1 Orfavas
inconsistent with prior Commission precedent omsbregulatory practic&,

R.C. 4905.22 states, in part, “[a]ll charges made@emanded for any service
rendered, or to be rendered, shall be just, reis®nand not more than the charges
allowed by law or by order of the public utilitieemmission....” In addition, R.C.
4928.02(A) makes it state policy to ensure thelaldity of reasonably priced retall
electric service to consumers.

The Ohio Supreme Court has instructed the Comnmgsidrespect its own
precedents in its decisions to assure the predityabhich is essential in all areas of the
law, including administrative law?® If the Commission chooses a different course in a
later proceeding, it must explain why.

As OCC pointed out in commerftsthe Commission in the past has noted that the
calculation of carrying charges on a net of taxdiasin accordance with “sound
ratemaking theory” as well as Commission preceéfeut in the Order in this

proceeding, the Commission changed course withgessentence: “Intervenors and

2 ESP 1, Order (March 18, 2009).
% Order at 19.

% Cleveland Elec. lllum. Co. v. Pub. Util. Com{h975), 42 Ohio St. 2d 403, 431, 71 0.0.2d 398, 33
N.E.2d 1.

27 See, e.gUtil. Serv. Partners, Inc. v. Pub. Util. Comri24 Ohio St.3d 284, 2009 Ohio 6764, 921
N.E.2d 1038, 1 18.

2 0CC Comments at 19.

#In re FirstEnergy ESP Cas€ase No. 08-935-EL-SSO, Opinion and Order (Deerib, 2008) at 58,
citing Cleveland Electric llluminating CpCase No. 88-205-EL-AAM, Entry (February 17, 1988
(ordering carrying charges for Perry nuclear poplant to be net of taxes) ahdre Cleveland Electric
llluminating Ca, Case No. 92-713-EL-AAM, Entry (December 17, 19@2dering carrying charges on
deferred program costs to be on a net of tax basis)



Staff have not persuaded the Commission that qunoagph in the ESP 1 Order was
inconsistent with prior Commission precedent omsbregulatory practice®® This is
not an adequate explanation.

By allowing the Utility to collect carrying charges accumulated taxes, the
Commission has departed from sound ratemaking yreewd Commission precedent.
The Order thus allows AEP Ohio to collect an unoeable rate, in violation of R.C.
4905.22 and R.C. 4928.02(A). The Commission’ssieniis thus unlawful, and the
Commission should abrogate the Order.

D. The Commission Violated R.C. 4903.09 by AllowingEP Ohio

to Collect Deferrals from CSP Customers, Even Thougthe
Record Showed Only that AEP Ohio Had Over-Collectedn

Fuel Charges from CSP Customers, and Thus Had No
Deferrals to Collect from CSP Customers.

In its application, AEP Ohio stated that it had eeellected deferred fuel charges
from CSP customers by $3,896,041 as of Decembe2@1** In the Order, however,
the Commission stated that AEP Ohio’s reply commerdicate that both OP and CSP
have deferral balances to be recovered througRiRB>?> The Commission, however,
did not cite to the passage in the Utility’s reppmments that led to this conclusion.
Nevertheless, the Commission ordered AEP Ohidepifi final form, new tariffs for the

CSP and OP rate zones, subject to Commission reView

%0 Order at 20.

31 See Application, Exhibit A at page 1 of 7.
32 Order at 20.

4.



A review of AEP Ohio’s reply comments shows no refiee to a deferral balance
for CSP’s customers. Thus, the Commission’s decikas no basis in the record, in
violation of R.C. 4903.09. The Commission’s ordberefore, should be abrogated.

E. The Commission Violated R.C. 4903.09 by Failingp Explain

Why It Did Not Order Interest to Accrue on AEP Ohio’s Over-

Collection of Fuel Charges from CSP Customers, ahe Same
Rate AEP Ohio Charges Customers for Deferred Fuel @sts.

In comments, OCC argued that the Commission sharaldr AEP Ohio to refund
to CSP customers the amount of deferred fuel clsatgeUtility over-collected from
them, plus accrued interest calculated at the sat@eest rates that AEP Ohio has used to
calculate carrying charges on the deferred fueisédsOCC noted that providing a
refund, plus interest, to CSP customers who ovdrmaifuel from 2009-2011 would be
consistent with the Commission’s directive in thenfiand Order to return funds collected
from customers, with interest (at a rate equaholdtility’s long term debt) within the
next billing cycle following the ordet,

The Commission’s Order, however, did not addres€®@rgument that the
Commission should order AEP Ohio to refund the aadlection, plus accrued interest
calculated at the same interest rates that widlllosved for AEP Ohio. As discussed in
Section Il.A, such an omission also violates R@)3109. The Commission’s Order

should therefore be abrogated.

IV.  CONCLUSION

For the reasons stated herein, the Commission églgpaht OCC rehearing and

abrogate the Order as requested by OCC.

34 0Ccc Comments at 19-20.
%1d. at 20.
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