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Case No. 12-1230-EL-SSO

MOTION TO TAKE ADMINISTRATIVE NOTICE 
BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL 

The Office of the Ohio Consumers’ Counsel (“OCC”), on behalf of FirstEnergy’s

residential utility customers, submits this Motion for taking administrative notice of facts 

in the record in Case Nos. 12-2190-EL-POR, 12-2191-EL-POR, and 12-2192-EL-POR 

(“Peak Demand Cases”).1  The following documents below include facts that are sought

to be administratively noticed:

(1) Attachment A, Ohio Edison Company Energy Efficiency & 
Peak Demand Reduction Program Portfolio, Appendix C-3, 
Table PUCO 2: Summary of Portfolio Energy and Depend 
Savings, that provides the estimated energy savings and 
demand savings by year for the years 2013-2015;

(2) Attachment B, The Cleveland Electric Illuminating 
Company Energy Efficiency & Peak Demand Reduction 
Program Portfolio, Appendix C-3, Table PUCO 2: 
Summary of Portfolio Energy and Demand Savings by year 
for the years 2013-2015;

                                                
1 In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company, 
and The Toledo Edison Company for Approval of Their Energy Efficiency and Peak Demand Reduction 
Program Portfolio Plans for 2013 through 2015, Case Nos. 12-2190-EL-POR, 12-2191-EL-POR, and 12-
2192-EL-POR.



 (3) Attachment C, Toledo Edison Company Energy Efficiency 
& Peak Demand Reduction Program Portfolio, Appendix 
C-3. Table PUCO 2: Summary of Portfolio Energy and 
Demand Savings by year for the years 2013-2015;

(4) Attachment A, Ohio Edison Company Energy Efficiency & 
Peak Demand Reduction Program Portfolio, Appendix C-3 
Table PUCO 4: Program Summaries;  

(5) Attachment B, The Cleveland Electric Illuminating 
Company Energy Efficiency & Peak Demand Reduction 
Program Portfolio, Appendix C-3, Table PUCO 4: Program 
Summaries.  

  
(6) Referring to Attachment C, Toledo Edison Company 

Energy Efficiency & Peak Demand Reduction Program 
Portfolio, filed on April 13, 2012, Appendix C-3, Table 
PUCO 4: Program Summaries.

Moreover and as OCC explains in the attached Memorandum in Support, the 

information contained in the documents (Attachments A-C) was requested by OCC in 

this proceeding in discovery sent to FirstEnergy in May, 2012.  OCC never received the 

six items from FirstEnergy.  Instead, OCC found the information on the PUCO website 

under the filings of the Peak Demand Cases on July 31, 2012. 

OCC (and residential consumers) were prejudiced when OCC did not receive the 

information contained in the documents (regarding the 2013-2015 lost distribution 

revenues associated with energy efficiency) when originally requested by OCC or under 

the Companies’ continuing duty to supplement discovery responses under Ohio Adm. 

Code 4901-1-16(D)(3).  OCC relied on the response of FirstEnergy that an estimation of 

the lost distribution revenue for 2013-2015 (based on the energy efficiency and demand 

reduction) was unavailable because the energy efficiency measures for that period were 



currently being planned.2  Only FirstEnergy knows when the information contained in 

those documents was available.  By OCC not receiving an estimation of lost distribution 

revenue for 2013-2015 (based on the energy efficiency and demand reduction plan), OCC 

(and by implication the trier of fact, the PUCO) received an incomplete set of data 

regarding FirstEnergy’s Electric Security Plan.  It also should be noted that the rushed 

schedule in this case constrained OCC’s ability to obtain and then use this information in 

advocating for consumers.  Administrative notice should be at least one remedy in this 

circumstance.  

Ohio Adm. Code 4901-1-12 allows for motions and 4901-1-14 allows for 

rulings on procedural matters.  Accordingly, this Motion should be granted for 

reasons more fully explained in the attached Memorandum in Support.

                                                
2 See Attachment 1.



Respectfully submitted,

BRUCE J. WESTON
CONSUMERS’ COUNSEL

/s/ Larry S. Sauer______________
Larry S. Sauer, Counsel of Record
Terry L. Etter
Melissa R. Yost
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-1312 (telephone - Sauer)
(614) 466-7964 (Telephone - Etter)
(614) 466-1291 (Telephone -Yost)
sauer@occ.state.oh.us
etter@occ.state.oh.us
yost@occ.state.oh.us
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Case No. 12-1230-EL-SSO

MEMORANDUM IN SUPPORT

The PUCO has broad discretion to conduct its own hearings.3  The PUCO is not 

stringently confined to the rules of evidence,4 but is directed by statute to observe the 

practice and rules of evidence in civil proceedings.5    

Under Rule 201 of the Ohio Rules of Evidence, judicial notice may be taken of 

any adjudicative fact that is not subject to reasonable dispute.  This rule permits courts to 

fill gaps in the record.  Accordingly, courts have judicially noted documents filed, 

testimony given, and orders or findings.  Under subsection (F) of Rule 201, “Judicial 

notice may be taken at any stage of the proceeding.”

The Supreme Court of Ohio has held that while there is no absolute right for the 

taking of administrative notice, there is no prohibition against the Commission taking 

administrative notice of facts outside the record in a case.6  The Court has held that the 

                                                
3 See, e.g., R.C. 4903.02, 4903.03, 4903.04; Ohio Adm. Code 4901-1-27.

4 See Greater Cleveland Welfare Rights v. Pub. Util. Comm. (1982), 2 Ohio St.3d 62.

5 R.C. 4903.22.

6 See Canton Storage and Transfer Co. v. Pub. Util. Comm. (1995), 72 Ohio St.3d 1, 17-18 (citing to Allen, 
D.B.A. J & M Trucking, et al., v. Pub. Util. Comm. (1988), 40 Ohio St.3d 184, 185.  
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Commission may take administrative notice of the record of an earlier proceeding, 

subject to review on a case-by-case basis.7  The important factors for applying 

administrative notice, according to the Court, are that the complaining party has prior 

knowledge of and an opportunity to rebut the materials judicially noticed.8

The PUCO itself has recognized that it may take administrative notice of 

adjudicative facts,9 cases,10 entries,11 expert opinion testimony, and briefs and other 

pleadings filed in separate proceedings.12  The PUCO has also taken administrative 

                                                
7 Allen, 40 Ohio St.3d at 185-186.  

8 See, e.g., id., 40 Ohio St.3d at 186.  

9 In the Matter of the Review of the Interim Emergency and Temporary PIP Plan Riders Contained in the 
Approved Rate Schedules of Electric and Gas Companies, Case No. 83-303-GE-COI, Entry at ¶6  (Feb. 22, 
1989) (administrative notice taken of facts adduced at hearing in another investigation, information 
compiled by Staff from the 1980 Census Report, and customer information reported pursuant to the Ohio 
Administrative Code).

10 In the Matter of the Amendment of Chapter 4901:1-13, Ohio Administrative Code, to Establish Minimum 
Gas Service Standards, Case No. 05-602-GA-ORD, Entry on Rehearing at 33 (May 16, 2006) 
(administrative notice taken of case filed where utility presented problems with remote technology, and 
sought to discontinue new installation of remote meters).

11 In the Matter of the Application of Ohio Edison Company for Authority to Change Certain of Its Filed 
Schedules Fixing Rates and Charges for Electric Service, Case No. 89-1001-EL-AIR, Opinion and Order  
at 110 (Aug. 19, 1990) (administrative notice taken by the Attorney Examiner of entries and orders issued 
in an audit proceeding and an agreement filed in the audit docket).

12 See In the Matter of  Ohio Edison Company, the Cleveland Electric Illuminating Company, and the 
Toledo Edison Company for Authority to Provide for a Standard Service Offer Pursuant to Section 
4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 12-1230-EL-SSO, Opinion
and Order at 18-21 (finding that the Court has placed no restrictions on taking administrative notice of 
expert opinion testimony, and that it declined to impose such restrictions); In the Matter of the Application 
of Ohio Edison Company, The Cleveland Electric Illuminating Company and the Toledo Edison Company 
for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the 
Form of an Electric Security Plan, Case No. 10-388-EL-SSO, Entry at ¶6 (Apr. 6, 2010), aff’d by Entry on 
Rehearing at ¶14 (May 13, 2010) (both Entries allowing  the entire record of a prior proceeding to be 
administratively noticed in the ESP proceeding and ruling that all briefs and pleadings “may be used for 
any appropriate purposes”). 
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notice of the entire record13 and evidence presented in separate cases.14  And the PUCO, 

in taking administrative notice of the entire record of a prior proceeding in a FirstEnergy 

Electric Security Plan proceeding, allowed all briefs and other pleadings administratively 

noticed to be “used for any appropriate purposes.”15  Additionally, the Commission has 

followed Rule 201(F) and has permitted administrative notice to be taken at any time, and 

as late as the time when applications for rehearing are being filed.16  

The Commission has stated that it would have been derelict in its duty to the 

public if it does not take administrative notice of its own records.17  The Ohio Supreme 

Court held that the administrative notice of zone enlargement petition proceedings was 

reasonable.18  The Commission may also take judicial notice of prior cases19 and 

investigative cases in complaint cases.20

OCC seeks administrative notice of facts included in documents filed in the recent 

Peak Demand Cases, proceedings closely related to this case.  FirstEnergy is the party 

who filed these documents with the Commission.  The documents OCC seeks to have 

                                                
13 Case No. 10-388-EL-SSO, Entry at ¶6 (Apr. 6, 2010), aff’d by Entry on Rehearing at ¶14 (May 13, 
2010).  

14 Id.; In the Matter of the Application of The Cincinnati Gas & Electric Company for an Increase in 
Electric Rates in its Service Area, Case No. 91-410-EL-AIR, Opinion and Order at 19 (May 12, 1992) 
(administrative notice taken of  the record in the Zimmer restatement case and evidence presented in the 
case); In the Matter of the Application of Columbus Southern Power Company for Authority to Amend its 
Filed Tariffs to Increase the Rates and Charges for Electric Service., Case No. 91-418-EL-AIR , Opinion 
and Order (taking administrative notice of entire record of Zimmer Restatement Case).

15 Case No. 10-388-EL-SSO, Entry at ¶6 (Apr.6, 2010), aff’d by Entry on Rehearing at ¶14 (May 13, 2010).

16 Cincinnati Bell Telephone Company v. Pub. Util. Comm. (1984), 12 Ohio St.3d 280, 284-285 (Supreme 

Court upheld administrative notice taken through an application for rehearing).  
17 Allen, 40 Ohio St.3d at 185-186, citing Schuster v. Pub. Util. Comm. (1942), 139 Ohio St.3d 458, 461.  

18 Id.,  citing J.V. McNicholas Transfer Co. v. Pub. Util. Comm. (1975), 44 Ohio St.2d 23, 27.

19 Id., citing Canton v. Pub. Util. Comm. (1980), 63 Ohio St.2d 76, 80. 

20 Id., citing County Commrs. Assn. v. Pub. Util. Comm. (1980), 63 Ohio St.2d 243, 247. 
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administratively noticed are not subject to reasonable dispute.  The documents in the 

Peak Demand Cases are exactly what they are purported to be and they were prepared for 

the Peak Demand Cases by FirstEnergy.  

The attached documents (Attachments A-C) were filed on July 31, 2012 by 

FirstEnergy.  The information included in these documents will be helpful to the decision 

making process of the PUCO.  The information from items 1-3 identified in OCC’s 

Motion (columns labeled “MWh Saved”) would allow the Commission to approximate 

the incremental distribution lost revenue for the years 2013-2015 that the Companies 

could seek to collect from customers.  The columns labeled “kW Saved” provide a good 

proxy for estimating the incremental energy efficiency that the Companies could have bid 

into the 2015/2016 PJM base residual auction.  

In the formal ESP proceeding, in response to OCC’s request for the amount of 

“lost distribution revenues associated with Commission approved Programs and based on 

the Companies upcoming three year energy efficiency portfolio filing,”21 the Company 

only provided a lost distribution revenue figure for the years 2011-2012.22  Should the 

Commission take administrative notice of these facts, the lost distribution revenue figure 

for the years 2011-2012 in Attachment 1 would be put in context, and credence would be 

added to the concerns raised by OCC in testimony23 and on brief.24  

The information in items 4-6 in OCC’s Motion (columns labeled “Net Lifetime 

MWh Savings”) for each sector (residential, small enterprise, mercantile, mercantile-

                                                
21 See Attachment 1.

22 See Attachment 1.

23 OCC Hearing Ex. No. 11, Direct Testimony of Wilson Gonzalez (May 21, 2012) at 37-39.

24 Joint Initial Post Hearing Brief (June 22, 2012) at 34-38.
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utility, and Government Portfolio Programs) allows the Commission to achieve a better 

understanding of the maximum distribution lost revenue that the Companies could collect 

from customers under the open-ended Stipulation.  

These documents should be administratively noticed in this proceeding to assist 

the PUCO in determining the appropriate lost revenue cost recovery mechanism.  

Moreover, the PUCO has stated before that it would be derelict in its duty to the public to 

not take administrative notice of its records.25  Here, these documents were introduced in 

the Peak Demand Cases by FirstEnergy, not the OCC or any other opposing party.  

FirstEnergy would have difficulty arguing that these documents prejudice it because 

FirstEnergy prepared these documents with inevitable future litigation in mind.  The 

PUCO has taken administrative notice of zone enlargement petition proceedings,26 prior 

cases,27 and investigative cases in complaint cases;28 these are decisions that have been 

made by impartial actors.  

On the other hand, FirstEnergy produced these documents in the Peak Demand 

Cases.  The OCC, an opposing party, is asking the Commission to administratively notice 

the facts contained in these documents for the purposes of this proceeding.  FirstEnergy 

had control over the content of these documents. FirstEnergy had incentive and the 

opportunity to ensure the accuracy of the documents and to compile the data to put its 

case in the best light possible.  Since FirstEnergy will not be prejudiced by the 

                                                
25 Allen, 40 Ohio St.3d at 185-186, citing Schuster v. Pub. Util. Comm. (1942), 139 Ohio St.3d 458, 461.  

26 Id., citing J.V. McNicholas Transfer Co. v. Pub. Util. Comm. (1975), 44 Ohio St.2d 23, 27.

27 Id., citing Canton v. Pub. Util. Comm. (1980), 63 Ohio St.2d 76, 80. 

28 Id., citing County Commrs. Assn. v. Pub. Util. Comm. (1980), 63 Ohio St.2d 243, 247. 
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introduction of this evidence, the PUCO should fulfill its public duty and grant the 

requested administrative notice.29        

Moreover, as explained in OCC’s Motion, the information contained in the 

documents (Attachments A-C) was requested by OCC in discovery in this case in May, 

2012.  OCC never received the information from FirstEnergy.  Instead, OCC found the 

information on the PUCO website under the filings of the Peak Demand Cases on July 

31, 2012. 

OCC was prejudiced when OCC did not receive the information contained in the 

documents (regarding the 2013-2015 lost distribution revenues associated with energy 

efficiency) when originally requested by OCC or under the Companies’ continuing duty 

to supplement discovery responses under Ohio Adm. Code 4901-1-16(D)(3).  OCC relied 

on the response of FirstEnergy that an estimation of the lost distribution revenue for 

2013-2015 (based on the energy efficiency and demand reduction) was unavailable 

because the energy efficiency measures for that period were currently being planned.30  

Only FirstEnergy knows when the information contained in those documents was 

available.  By OCC not receiving an estimation of lost distribution revenue for 2013-2015 

(based on the energy efficiency and demand reduction plan), OCC (and by implication 

the trier of fact, the PUCO) received an incomplete set of data regarding FirstEnergy’s 

Electric Security Plan.  It also should be noted that the rushed schedule in this case 

constrained OCC’s ability to obtain and then use this information in advocating for 

consumers.  Administrative notice should be at least one remedy in this circumstance.  

                                                
29 Id.  

30 See Attachment 1.
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For the reasons above, OCC has established good cause for the Commission to 

administratively notice the facts contained in the documents requested herein.  Taking 

administrative notice will provide the Commission with additional information for 

consideration in this proceeding.  Allowing administrative notice will also partly address 

OCC not receiving information responsive to OCC’s discovery request.

Respectfully submitted,

BRUCE J. WESTON
CONSUMERS’ COUNSEL

/s/ Larry S. Sauer______________
Larry S. Sauer, Counsel of Record
Terry L. Etter
Melissa R. Yost
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-1312 – Sauer
(614) 466-7964 (Telephone - Etter)
(614) 466-1291 (Telephone -Yost)
sauer@occ.state.oh.us
etter@occ.state.oh.us
yost@occ.state.oh.us
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion to Take Administrative 

Notice has been served electronically upon those persons listed below this 17th day of 

August 2012.

/s/ Larry S. Sauer______________
Larry S. Sauer
Assistant Consumers’ Counsel

SERVICE LIST

Thomas.mcnamee@puc.state.oh.us
burkj@firstenergycorp.com
korkosza@firstenergycorp.com
elmiller@firstenergycorp.com
mparke@firstenergycorp.com

cmooney2@columbus.rr.com
joseph.clark@directenergy.com
Asim.haque@icemiller.com
jlang@calfee.com
lmcbride@calfee.com
vparisi@igsenergy.com
mswhite@igsenergy.com
mhpetricoff@vssp.com
Randall.Griffin@DPLINC.com
Judi.sobecki@dplinc.com
Trent@theoec.org
Cathy@theoec.org
gpoulos@enernoc.com
dakutik@JonesDay.com
barthroyer@aol.com
wttpmlc@aol.com
mlavanga@bbrslaw.com
chorn@mcsherrylaw.com
dstahl@eimerstahl.com
ccunningham@akronOhio.gov
joliker@mwncmh.com
sam@mwncmh.com
fdarr@mwncmh.com

dboehm@BKLlawfirm.com
mkurtz@BKLlawfirm.com
jkyler@BKLlawfirm.com
lmcalister@bricker.com
tsiwo@bricker.com
rkelter@elpc.org
callwein@wamenergylaw.com
gkrassen@bricker.com
mwarnock@bricker.com
leslie.kovacik@toledo.oh.gov
trhayslaw@gmail.com
jaborell@co.lucas.oh.us
mdortch@kravitzllc.com
amy.spiller@duke-energy.com
jeanne.Kingery@duke-energy.com
mjsatterwhite@aep.com
stnourse@aep.com
mmconnell@aep.com
tmendelsohn@ecgccleveland.org
harge@cpa3030.org
lhernand@chnnet.com
jvickers@elpc.org
robinson@citizenpower.com
robb.kapla@sierraclub.org
mandy.willey@puc.state.oh.us
Gregory.price@puc.state.oh.us
mpritchard@mwnchm.com
dryan@mwncmh.com
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