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I. INTRODUCTION 

 Brainard avoids a very important question in its Initial Brief – what cost did it 

incur for the 11,926 Mcf of gas it wants Staff to account for?  The answer to this question 

is “none.”  Thus, Brainard had no right to recover from customers for these volumes of 

gas.   

 The purpose of the GCR hearing is to match the gas cost incurred by the company 

with the revenue it collected from its GCR customers.  Brainard claims Staff incorrectly 

disregarded a total of 11,926 Mcf in calculating its actual adjustment.
1
 But nowhere in 

Brainard’s Initial Brief does it identify the cost it incurred for these volumes.  To the 

                                                           

1
   Brainard Initial Brief at 11. 
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contrary, Brainard admits it incurred no cost for a large portion of this gas.2  Brainard 

apparently believes it should recover money from its GCR customers for gas it incurred 

no cost for.  This position is very troubling to Staff.  It’s contrary to purpose of the GCR 

mechanism, which provides for the dollar-for-dollar recovery of gas purchased by the 

utility and then sold to GCR customers.  The GCR process was never intended to be a 

mechanism where a gas company profits off of its GCR customers by recovering for gas 

that it incurred absolutely no cost for.  

 Brainard failed to prove it incurred any cost for a substantial portion of the gas it 

sold its GCR customers.  And it failed to refute Staff’s GCR calculations set forth in 

Exhibit RS-1 and Exhibit RS-2.  Furthermore, Brainard’s inability to explain the shortfall 

between sales and purchase volumes is largely due to its failure to comply with the 

Commission’s 2009 Order and its failure to comply with its transportation tariffs.  Thus, 

the Commission should disregard Brainard’s excuses and adopt Staff’s modified actual 

adjustment of $104,331. 

                                                           
2
   April 12, 2012 Hearing Tr. at 239, ln. 22-24; Brainard Initial Brief at 11.   
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II.  ARGUMENT 

A.  Brainard’s own witness acknowledged that there was a shortfall 

between sales and purchase volumes. 

 Brainard claims that Staff’s conclusion that there is shortfall between sales and 

purchase volumes is “unwarranted” and “hypothetical.”
3
  But Brainard’s own witness 

acknowledges that there was a shortfall between sales and purchase volumes.   

 Ms. Noce calculated that the total volume of gas “burned” or sold by Brainard 

(excluding deliveries from Orwell Trumbull Pipeline and Great Plains) was 54,021.9 

Mcf.
4
  She then subtracted from this amount the “supplier invoices for volumes received 

by Brainard into its system.” (45,299.5 Mcf).
5
  This led to a shortfall between sales and 

purchase volumes of 8,722.4 Mcf (54,021.9 - 45,299.5 =  8,722.4).
6
  This 8,722.4 Mcf 

shortfall represents more volumes of gas sold by Brainard than it incurred any cost for.  

Staff and Brainard may disagree as to the specific amount of the shortfall.  But based 

upon Ms. Noce’s Exhibit 2, it is undisputed that Brainard sold more gas than it 

purchased.   

                                                           
3
   Brainard Initial Brief at 4. 

4
   Company Exh. AMN, Noce Direct-Exhibit 2 (Column K). 

5
   Company Exh. AMN, Noce Direct at 7, ln. 23-24; Noce Exhibit 2 (Column L). 

6
   Company Exh. AMN, Noce Direct at 7, ln. 23-24; Noce Exhibit 2 (Column O). 
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B. Brainard should not be allowed to use its failure to comply with 

the 2009 Order and its transportation tariffs as an excuse for 

inadequately monitoring its own system.  

 A recurring theme throughout this case is Brainard’s inability to adequately 

monitor the volumes of gas sold and transported on its system.  Brainard repeatedly raises 

this excuse in its Initial Brief.  This is a problem of Brainard’s own making.  If Brainard 

would have complied with its transportation tariff, it could have adequately monitored the 

imbalance levels of its transportation customers.  If Brainard would have complied with 

the 2009 Order, it could have monitored exactly how match gas was brought into its 

system and how much was sold or transported to its customers.  Instead of taking these 

steps, Brainard continued to perform business as usual.  Now, Brainard is unable to 

explain how much (if any) costs it incurred for a substantial portion of the gas it sold.  It 

was Brainard’s obligation to (1) monitor the volumes of gas on its system and (2) 

establish its cost in this GCR hearing.  It failed to do either. Thus, Brainard’s excuses are 

not compelling and do not support its case.   

1. Brainard’s failure to monitor the imbalances of its 

transportation customers violates its tariff. 

 This case is about Brainard’s obligation to prove the amount of cost it incurred in 

its purchase of gas.  Brainard failed to meet this obligation.  Brainard, however, wants to 

distract the Commission and focus on how Cobra and Dominion East Ohio (“DEO”) 

allocate deliveries between transportation and sales customers.
7
  What Cobra and DEO 

                                                           
7
   Brainard Initial Brief at 4. 
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may or may not do is irrelevant to this case.  Brainard is obligated, under its 

transportation tariffs, to monitor its transportation customers’ imbalances - not Cobra.  As 

a gas company providing transportation services, Brainard is required under its tariff to 

comply with the “Self-Help Program Guidelines”.
8
  The “Self-Help Program Guidelines” 

state: 

The public utility is responsible for safeguarding the interest 

of all system customers by establishing reasonable procedures 

and mechanisms for making transportation customers 

responsible for balancing, on a timely basis, transportation 

gas deliveries with the transportation customers’ consump-

tion.
9
  

 Under its tariffs, Brainard is required to monitor its transportation customers’ 

imbalances to ensure that its GCR customers are safeguarded from the very issues that 

arose in this case.  Instead of implementing procedures to monitor imbalances, Brainard 

simply allowed Cobra to inaccurately monitor the imbalance levels of its transportation 

customers.  Brainard cannot simply rely upon Cobra to ensure that Brainard’s customers 

are adequately protected from issues with imbalances and inaccurate meter reads.  

 Furthermore, it is factually incorrect to compare DEO and Cobra.  Cobra is a 

pipeline, as opposed to a local distribution company.  Cobra has no obligation to monitor 

transportation customer’s imbalances behind the Bridge Road meter – that’s Brainard’s 

                                                           
8
  Brainard Gas Corp.  Tariff PUCO No. 1, Original Sheet No. 18 (Issue and 

Effective Date August 19, 1999).  A copy of this tariff is attached this brief in Appendix 

A.  

9
  In the Matter of the Commission Ordered Investigation of the Availability of Gas 

Transportation Service Provided by Ohio Gas Distribution to End-Use Customers, Case 

No. 85-800-GA-COI (Commission Order – Appendix A, paragraph 1(e)).  A copy of the 

“Self-Help Program Guidelines” is attached this brief in Appendix A. 
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responsibility.  DEO, on the other hand, does have certain obligations under its tariff to 

monitor the imbalances of its customers.  In order to monitor imbalances, DEO 

eliminated imbalances and tied market prices to volumes of gas by cashing-out customers 

on monthly basis.
10

  Cobra, on the other hand, never performed any cash-outs during the 

audit period, which further exacerbated the problems with monitoring the imbalances.  

This is exactly why Brainard should have been monitoring the imbalances of its 

customers on its system as required by its tariff, and not simply relying upon Cobra to do 

it.  

2. Brainard failed to comply with the Commission’s 2009 Order. 

 In its 2009 GCR Order, the Commission ordered Brainard to synchronize the 

reading of its transportation customers’ meters with the reading of the Bridge Road 

meter.
11

  Brainard admits it failed to comply with the 2009 Order.
12

  Brainard blames 

others for this failure.  But these excuses defy reason and are inconsistent with the facts 

of this case.    

 First, when considering the substantial amount of overlap between the 

representatives of Brainard and the representatives of Cobra, it’s hard to believe that 

nobody was able to synchronize the reading of the meters.  Ms. Noce allegedly discussed 

                                                           
10

   March 27, 2012 Hearing Tr. at 158, ln. 17-22. 

11
   Staff Exhibit 2, In the Matter of the Regulations of the Purchased Gas Adjustment 

Clauses Contained within the Rate Schedules of Brainard Gas Corp. and Related 

Matters, Case No. 09-206-GA-GCR (Opinion and Order at 4, 7) (January 20, 2010) 

(hereinafter 2009 GCR Case Order and Opinion). 

12
   Brainard Initial Brief at 8-10; October 25, 2011 Hearing Tr. at 15, ln. 17-25. 
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synchronizing the meter reads with Becky Howell, her supervisor at Brainard.
13

  In 

October of 2011, Ms. Howell had been the President of Cobra for approximately a year 

and a half.
14

  Before Ms. Howell was President for Cobra, Mr. Smith (Brainard’s current 

President) was President for Cobra.   

 In fact, Mr. Smith was acting as President for both Brainard and Cobra since 2006 

and ultimately reporting to Richard Osborne, the owner of both Brainard and Cobra.
15

  

Furthermore, Mr. Smith was more than likely acting as the President of both companies 

when the 2009 Order was issued.
16

  Because of this overlap between Brainard and Cobra, 

there is no reason why it took Brainard almost two years to synchronize the reading of the 

meters.   

 Another problem with Brainard’s “good faith effort” excuse is that, for much of 

the audit period, Brainard had the ability to read the Bridge Road meter electronically.  

As reflected on Cobra’s invoices, Cobra has continually charged Brainard $125 a month 

for electronic metering beginning in April of 2009.
17

  Brainard had the ability to 

electronically read the Bridge Road meter well before the Commission issued the 2009 

Order, which was issued on January 20, 2010.  But Brainard decided not to use the 

                                                           
13

   March 27, 2012 Hearing Tr. at 125, ln. 2-14. 

14
   October 25, 2011 Hearing Tr. at 17, ln. 16-22. 

15
   Id; Tr. at 17, ln.  10-17. 

16
   Staff Exhibit 2, 2009 GCR Case Order and Opinion. 

17
   Staff Exhibit 6, Cobra Invoices, April 2009 invoices through September 2009, at 

26-50 (“Electronic Metering Fee of $125”). 
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telemetering function to synchronize the meter reads until September of 2011, one month 

after the Staff Report was filed in this case.
18

  The timing of when Brainard synchronized 

the reading of the meters is telling.  Brainard did not comply with the Commission’s 2009 

Order until after Staff recommended, for the second time, that Brainard synchronize the 

reading of the meters.
19

  

 Staff believes Brainard was in direct violation of the 2009 Order.  But Staff’s 

concerns go beyond ensuring utilities comply with the Commission’s Orders.  Brainard’s 

entire defense relates to its inability to adequately monitor the volumes of gas sold on its 

system.  Many, if not all, of these problems would have been alleviated if Brainard 

simply would have complied with its transportation tariffs and the Commission’s 2009 

Order.  It had the technology and personnel in place to do so.  It just chose not to.  Thus, 

Brainard should not be able to use its failure to properly monitor its own system as an 

excuse in this case.   

C. Brainard’s “malfunctioning meter” excuse does not prove 

Brainard incurred cost for this gas. 

 By asking the Commission to recognize another 5319 Mcf of gas, Brainard is 

essentially claiming that this amount of gas was sold to GCR customers because of a 

transportation customer’s “malfunctioning meter”.  This argument fails for a number of 

                                                           
18

   Brainard Initial Brief at pg. 9, March 27, 2012 Hearing Tr. at 170, ln. 18-24. 

19
 .   In re Brainard Gas Corp., Case No. 09-206-GA-GCR (Financial Audit of the Gas 

Cost Recovery Mechanism for the Effective GCR Period April 1, 2007 through March 

31, 2009 at 5-6) (filed Oct. 10, 2009). 
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reasons.  First, this meter reading adjustment only increased the metered usage of gas for 

transportation customers, which should have increased transportation customers’ 

imbalances on Brainard’s system.
20

  It did not increase the volumes of gas consumed by 

GCR customers and did not have an effect on GCR customers’ imbalances.
21

  Second, 

these imbalance accounting errors all stem from Brainard’s failure to monitor the 

imbalances of its transportation customers as required by its tariff.  Third, Brainard has 

not proven any cost for these volumes, and has not explained why GCR customers should 

foot the bill.  Thus, Brainard’s entire “malfunctioning meter” argument should be 

ignored.   

D. Brainard admits it did not incur any cost for the Excalibur 

volumes but still claims these volumes should be accounted for in 

this GCR audit.  

 Brainard admits it incurred no cost for the 3507 Mcf of gas from Excalibur.
22

  This 

should be the end of the story on this issue.  But Brainard claims that it is still entitled to 

recover from GCR customers for these volumes of gas.  This claim should be outright 

rejected by the Commission.  Allowing Brainard to recover for gas it incurred no cost for 

would essentially be giving Brainard something for nothing at the expense of GCR 

customers.  

                                                           
20

   Staff Exhibit 4A, Errata to Prepared Direct Testimony of Roger L. Sarver 

(“Sarver Errata”) at 13. 

21
   Id. 

22
   April 12, 2012 Hearing Tr. at 239, ln. 22-24; Brainard Initial Brief at 11. 
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 Furthermore, the Company wants to incorporate all 3507 Mcf into this case as if 

all 3507 Mcf were available to GCR customers.  But 92% of all gas brought into 

Brainard’s system goes to transportation customers.
23

  This means only approximately 

291 Mcf of these Excalibur volumes were consumed by GCR customers.  Thus, there is 

no evidentiary basis for forcing GCR customers to pay for all 3507 Mcf, especially when 

Brainard admittedly incurred no cost for this gas.   

E.  Brainard’s incorrect assessment of a positive UFG for 

transportation customers also explains the shortfall between 

Brainard’s sales and purchases volumes. 

 Brainard ignores that fact that the shortfall between sales and purchases was also 

caused by its incorrect assessment of a positive unaccounted-for-gas (“UFG”) rate to 

transportation customers.  During the audit period, Brainard had a negative UFG 

percentage, which means it sold or transported more gas than it brought into its system.
24

  

To remedy this situation, Brainard had two options: (1) do not assess any UFG rate to its 

transportation customer or (2) assess a slight negative UFG rate to its transportation 

customers.
25

  Brainard did not do either.  Instead, Brainard incorrectly assessed 

transportation customers a positive UFG rate, which means transportation customers paid 

for more gas than they actually consumed.
26

  This ultimately led to GCR customers 

                                                           
23

   Commission Ordered Exhibit 1 (Staff Report) at 8. 

24
  Id. at 12. 

25
   Id. 

26
   Id. 
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consuming these excess volumes of gas that were not consumed by transportation 

customers.
27

  This is yet another example of Brainard failing to properly monitor its 

system, which has led to Brainard’s inability to prove it gas cost.  

III. CONCLUSION 

 At the end of the day, the purpose of the GCR process is match actual cost 

incurred with the revenues collected.  Brainard is unable to prove its cost and has failed 

to refute Staff’s calculation of cost.  Brainard’s inability to adequately monitor its system 

has made it impossible for Brainard to prove it incurred a cost for the gas it sold GCR 

customers.  GCR customers did not cause this problem and should not be forced to pay 

for Brainard’s refusal to monitor its own system.  Thus, Staff recommends that an actual 

adjustment of $104,331 be refunded to Brainard’s customers over two years with interest.  

                                                           
27

   Commission Ordered Exhibit 1 (Staff Report) at 12. 
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