BEFORE »
THE PUBLIC UTILITIES COMMISSION OF OHIO ¢

5

‘ s <

9, %

In The Matter of the Application of Ohio ) "3.}’ 0«0

Edison Company, The Cleveland Electric ) : %5 %
Jlluminating Company, and The Toledo ) CaseNo. 12-1230-EI850 V' %,
Edison Company For Authority to Provide ) O "64 (f(’p
For a Standard Service Offer Pursuant to ) O S g
R.C. §4928.143 in the Form of ) Q %

An Electric Security Plan )

OHIO EDISON COMPANY, THE CLEVELAND ELECTRIC ILLUMINATING
' COMPANY, AND THE TOLEDO EDISON COMPANY’S
MOTION FOR A PROTECTIVE ORDER

Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo
Edison Company (collectively, the “Companies”), pursuant to O.A.C. 4901-1-24(D), move for a
protective order to guard the confidentiality of its Response to the Sierra Club’s Request for
Production No. 1, The Response was initially provided to the parties pursuant to the tefrns ofa
Protective Agreement. Subsequently, it was referenced in the Companies’ Memorandum Contra
AEP Retail Energy Partners LLC’s (“AEPR”) Motion to Extend the Procedural Schedule. The
Responsé was not attached to the Memorandum Contra due to its confidential nature, but was
instead filed with the Commission under seal. The Response contains a commercially sensitive
and trade secret Measurement & Verification Plan (“M&V Plan”) that was filed on a confidential
basis with PJM Interconnection, Inc. (“PJM”) in connection with PTM’s May 7-11, 2012, base
residual auction (“BRA”). PJM does not release M&V Plans to the public. Disclosure could
cause the Companies competitive harm at the hands of other entities that wish to submit an M&V
Plan and begin participating in PIM’s BRA. Accordingly, as set forth in the attached
Memorandum in Support, the Companies seck a protective order preventing public dis¢losure of

their Response and request that the Commission maintain the Response under seal.
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An Electric Security Plan

OHIO EDISON COMPANY, THE CLEVELAND ELECTRIC ILLUMINATING
COMPANY, AND THE TOLEDO EDISON COMPANY’S
MEMORANDUM IN SUPPORT OF MOTION FOR A PROTECTIVE ORDER

L INTRODUCTION

In connection with its current ESP case (“ESP 3”), the Companies served a Response to
the Sierra Club’s Request for Production No. 1 on the parties that had entered into a Protective
Agreement. That same Response was later referenced in the Companies” Memorandum Contra
AEPR’s Motion to Extend the Procedural Schedule. The Response contains a commercially
sensitive and trade secret Measurement & Verification Plan (“M&V Plan™) that was filed on a
confidential basis with PJM Interconnection, Inc. (“PJM”) in connection with PJM’s May 7-11,
2012, ba{se residual auction (“BRA™). Because release of the M&V Plan could cause the

;
Companj;ies to suffer competitive harm in future BRAs, the Companies have filed the Response
with theiCommission under seal. The Companies respectfully request a protective order and that
the Con%mission continue to maintain the Request under seal to protect its confidential content.

. ARGUMENT

The Commission and Ohio law have long protected trade-secret information. Pursuant to
R.C. § 1333.61(D), a “trade secret” is:

[A]ny business information or plans, financial information, or listing of names,
addresses, or telephone numbers, that satisfies both of the following:

| C‘()I-M‘,”JOT vl



(Ij_ It derives independent economic value, actual or potential, from not being
generally known to, and not being readily ascertainable by proper means by, other
persons who can obtain economic value from its disclosure or use. [And]

(2) 1t is the subject of efforts that are reasonable under the circumstances to
maintain its secrecy.

Ohio law grants special protections to such trade secrets, including statutory causes of
action for an injunction precluding the misappropriation of trade secrets. See R.C. § 1333.62.
The Commission has recognized the statutory obligation to protect trade secrets, even in the
context of its preference for open proceedings and has previously carried out its obligatians in
this regard in numerous proceedings. See In re: General Telephone Co., Case No. 81-383-TP-
AIR (Entry, February 17, 1982) (recognizing necessity of protecting trade secrets); See, e.g.,
Elyria Tel. Co., Case No. 89-965-TP-AEC (Finding and Order, September 21, 1989); Ohio Beil
Tel. Co., Case No. 89-718-TP-ATA (Finding and Order, May 31, 1989); Columbia Gas of Ohio,
Inc., Case No. 90-17-GA-GCR (Entry, August 17, 1990).

Tﬁe Commission should protect the Companies’ Response to the Sierra Club’s Request
for Production No. 1, which is referenced in the Companies’ Memorandum Contra a Motion to
Extend the Procedural Schedule filed by AEPR, for two reasons. First, PJM treats the
information contained in the Response as confidential. Before any utility may bid its Energy
Efﬁciency (“EE”) resources into PIM’s BRA, it must submit an M&V Plan to PIM. The M&V
plan is a utility’s ticket to the BRA—absent PJM approval of the M&V Plan, the utility cannot
bid its EE resources into the auction. M&V Plans are not publicly available. In fact, when the
Companies contacted PIM for an example of an M&V Plan, the Companies were told that PJM

confidentially maintains M&V Plans and will not distribute them to other entities or the public.




In short, PJM maintains M&V Plans in its confidential files. As a result, the Commission should
not make the Companies® M&V Plan available to the public.

Second, the M&V Plan contained in the Response is a trade secret with independent
economic value. Any entity wishing to bid in EE resources in the BRA must create an M&V
Plan. Geﬁerally, entities submit their first M&V Plan “blind” without the benefit of an M&V
Plan froni another entity to mimic. If an entity wishing to join the BRA for the first time were to
gain access to the Companies’ M&V Plan, they could easily use it as a template, substitute their
own figures, and easily pass muster with PJM. That would allow that new entity to quickly and
easily bid their EE resources into the BRA alongside the Companies. In short, the Companies’
M&V Plan has economic value because it is not available to other entities wishing to submit an
M&V Pli:m and join in the PIM BRA. The value of the Companies’ M&V Plan can only be
protected if it is guarded from public disclosure and maintained under seal.

III. CONCLUSION

For the foregoing reasons, the Companies request that their Response to the Sierra Club’s
Request for Production No. 1, which is referenced in the Companies’ Memorandum Contra
AEPR’s Motion to Extend the Procedural Schedule, be placed under a protective order to prevent

it from being disclosed publicly and that the Commission maintain it under seal.
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CERTIFICATE OF SERVICE
I ljlereby certify that a copy of the foregoing Memorandum Contra AEP Retail Energy
Partners ]LLC’S Motion to Compel Discovery Responses was sent to the following by e-mail this
31stday {)fMay, 2012:

"Amy.Spiller@Duke-Energy.com" <Amy.Spiller@Duke-Energy.com>,
"cynthia.brady@constellation.com" <cynthia.brady@constellation.com>,
"dakutik@JonesDay.com" <dakutik@JonesDay.com>, "dane.stinson@baileycavalieri.com”
<dane stinson@baileycavalieri.com>, "david.fein@constellation.com"
<david.fein@constellation.com>, "DBoehm@bkllawfirm.com" <DBoehm@bkllawfirm.com>,
"drinebolt@ohiopartners.org” <drinebolt@ohiopartners.org>, "dryan@mwncmh.com”
<dryan@mwncmh.com>, "ehess@mwncmh.com” <ehess@mwnemh.com>,
"Garrett.Stone@bbrslaw.com” <Garrett.Stone@bbrslaw.com>, "gregory.dunn@icemiller.com"”
<gregory.dunn@jicemiller.com>, "GKrassen@Bricker.com" <GKrassen@Bricker.com>,
"jbowser@mwncmh.com” <jbowser@mwncmh.com>, "Lang, Jim" <JLang@Calfee.com>,
"korkosza@firstenergycorp.com” <korkosza@firstenergycorp.com>, "mhpetricoff@vorys.com”
<mbpetricoff@vorys.com>, "Mike.Lavanga@bbrslaw.com" <Mike.l.avanga@bbrslaw.com>,
"MKurtz@bkllawfirm.com" <MKurtz@bkllawfirm.com>, "mparke@firstenergycorp.com"
<mparke@firstenergycorp.com>, "murraykm@mwnemh.com" <murraykm@mwncemh.com>,
"MWarnock@Bricker.com" <MWarmock@Bricker.com>, "Ray.Strom@puc.state.oh.us"
<Ray.Strom@puc.state.oh.us>, "ricks@ohanet.org” <ricks@ohanet.org>,
"TOBrien@Bricker.com" <TOBrien@Bricker.com>, "trent@theOEC.org" <trent@theOEC.org>,
"VLeach-Payne@mwncmh.com" <VLeach-Payne@mwncmh.com>,
"burkj@firstenergycorp.com" <burkj@firstenergycorp.com>, "jpmeissn@lasclev.org”
<jpmeissn@lasclev.org>, "robert.fortney@puc.state.oh.us” <robert.fortney@puc.state.oh.us>,
"McBride, Laura" <LMcBride@Calfee.com>, "doris.mecarter@puc.state.oh.us"
<doris.mccarter@puc.state.oh.us>, "Ccunningham@Akronohio.Gov"
<Ccunningham@Akronohio.Gov>, "rkelter@elpc.org" <rkelter@elpc.org>,
"joliker@mwncmh.com" <joliker@mwncemh.com>, "dsullivan@nrde.org"
<dsullivan@nrdc.org>, "callwein@wamenergylaw.com” <callwein@wamenergylaw.com>,
"Imecalister@bricker.com” <lmcalister@bricker.com>, "matt@matthewcoxlaw.com”
<matt@matthewcoxlaw.com>, "greg lawrence@cwt.com” <greg lawrence@cwt.com>,
"cathy{@theoec.org” <cathy@theoec.org>, "Tammy.Turkenton@puc.state.oh.us”

<Tammy. Turkenton@puc.state.oh.us>, "teresa.ringenbach@directenergy.com”
<teresa.ringenbach@directenergy.com>, "ray.strom{@puc.state.oh.us"
<ray.strom{@puc.state.ch.us>, "robinson@citizenpower.com" <robinson{@citizenpower.com>,
"ricks@phanet.org" <ricks{@ohanet.org>, "myurick@taftlaw.com" <myurick@tafilaw.com>,
"nolan@theOEC.org" <nolan@theOEC.org>, "sam@mwncmh.com" <sam@mwncmh.com™>,
"smhoward@vorys.com" <smhoward@vorys.com™>, "steven.huhman@morganstanley.¢com"
<steven.huhman@morganstanley.com>, "Thomas.McNamee@puc.state.oh.us"
<Thomds.McNamee@puc.state.oh.us>, "jmclark@vectren.com" <jmclark@vectren.com>,
"gpoulos@enernoc.com” <gpoulos@enernoc.com>, "cmooney2@columbus.rr.com”
<cmooney2@columbus.rr.com>, "RHorvath@gcity.cleveland.oh.us"
<RHorvath@city.cleveland.oh.us>, "christopher.miller@icemiller.com™
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<christopher.miller@icemiller.com>, "asim.haque@icemiller.com"
<asim.haque@icemiller.com>, "vparisi@igsenergy.com” <vparisi@igsenergy.com>,
"sauer@okc.state.oh.us" <sauer@occ.state.oh.us>, "etter@occ.state.oh.us"
<etter@ogc.state.oh.us>, "yost@occ.state.oh.us” <yost@occ.state.oh.us>,
"leslie.kovacik@toledo.oh.gov" <leslie.kovacik@toledo.oh.gov>, "trhayslaw@gmail.com”
<trhayslaw@gmail.com>, "Judi.sobecki@dplinc.com" <Judi.sobecki@dplinc.com>,
"Randall.Griffin@dplinc.com” <Randall.Griffin@dplinc.com>, "Jkyler@bkllawfirm.com”
<Jkyler@bkllawfirm.com>, "tsiwo@bricker.com" <tswio@bricker.com>,
“jeanne.kingery@duke-energy.com" <jeanne.kingery@duke-energy.com>,
"dorothy.corbett@duke-energy.com” <dorothy.corbett@duke-energy.com>,
“jejadwin@aep.com" <jejadwin@aep.com>, "mdortch@kravitzllc.com”
<mdorich@kravitzllc.com™>, "mjsatterwhite@aep.com" <mjsatterwhite@aep.com>,
"stnourse@aep.com" <stnourse@aep.com>, "sandy.grace@exeloncorp.com”
<sandy.grace@exeloncorp.com>, "stephen.bennett@exeloncorp.com”
<stephen.bennett@exeloncorp.com>, "lkalepsclark@vorys.com" <lkalepsclark@vorys.com>,
"wttpmlc@aol.com" <wttpmlc@aol.com>, “BarthRoyer@aol.com” <BarthRoyer{@aol.com>,
“robb.kapla@sierraclub.org” <robb.kapla@sierraclub.org>, jvickers@elpc.org
<jvickers{@elpc.org>
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