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BEFORE THE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of )
the Capacity Charges of Ohio Power ) Case No. 10-2929-EL-UNC
Company and Columbus Southern Power )
Company. )

______________________________________________________________________

FIRSTENERGY SOLUTIONS CORP.’S 
MOTION FOR PROTECTIVE ORDER

_______________________________________________________________________

FirstEnergy Solutions Corp. (“FES”), pursuant to O.A.C. 4901-1-24(D) and 4901-1-

27(B), moves for a protective order keeping confidential certain portions of the transcript of the 

cross-examination of FES witness Tony C. Banks.  During the hearing in the above-captioned 

proceeding, on Thursday, April 26, 2012, Mr. Banks was cross-examined by counsel for Ohio 

Power Company (“AEP Ohio”).  In recognition of the sensitive nature of certain of the questions, 

the cross-examination was performed in a closed session and designated as confidential (the 

“Confidential Portion”).  The Confidential Portion included AEP Ohio’s examination of and 

reference to FES’ confidential, competitively sensitive, trade-secret information relating to FES’ 

business operations as a competitive retail electric service provider.  The limited Confidential 

Portion referred to information produced by FES to AEP Ohio pursuant to a confidentiality 

agreement and included examination on specific terms in FES’ competitive contracts.   Release 

of the information to the public, including FES’ competitors, would cause significant prejudice 

and competitive harm to FES.  Thus, as forth in further detail in the attached Memorandum in 

Support, which is incorporated herein, FES seeks a protective order preventing public disclosure 

of that Confidential Portion of the transcript of Mr. Banks’ cross-examination that was 

previously identified as confidential.  
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      Respectfully submitted,

      s/  Mark A. Hayden_________________
Mark A. Hayden (0081077) 
FIRSTENERGY SERVICE COMPANY 
76 South Main Street 
Akron, OH 44308 
(330) 761-7735 
(330) 384-3875 (fax) 
haydenm@firstenergycorp.com 

James F. Lang (0059668) 
Laura C. McBride (0080059) 
N. Trevor Alexander (0080713) 
CALFEE, HALTER & GRISWOLD LLP 
1405 East Sixth Street
Cleveland, OH 44114 
(216) 622-8200 
(216) 241-0816 (fax) 
jlang@calfee.com 
lmcbride@calfee.com
talexander@calfee.com 

David A. Kutik (0006418)
Allison E. Haedt (0082243)
JONES DAY
901 Lakeside Avenue
Cleveland, OH 44114
(216) 586-3939
(216) 579-0212 (fax)
dakutik@jonesday.com
aehaedt@jonesday.com

Attorneys for FirstEnergy Solutions Corp.
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BEFORE THE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of )
the Capacity Charges of Ohio Power ) Case No. 10-2929-EL-UNC
Company and Columbus Southern Power )
Company. )

______________________________________________________________________

MEMORANDUM IN SUPPORT OF 
FIRSTENERGY SOLUTIONS CORP.’S MOTION FOR PROTECTIVE ORDER
_______________________________________________________________________

I. Introduction & Background

FirstEnergy Solutions Corp. (“FES”) is a registered competitive retail electric service 

(“CRES”) provider, which competes to provide electric generation service to customers in Ohio, 

including customers in the service territory of Ohio Power Company (“AEP Ohio”).  FES is just 

one of many CRES providers that have developed in, or entered, the state since the General 

Assembly declared that electric generation service would be a competitive service.  CRES 

providers, including FES, provide benefits to customers because they must compete against each 

other to acquire customers by offering lower prices and/or different products that fit customers’ 

needs.  

In connection with this proceeding (and only under the order of the Attorney Examiners), 

FES produced to AEP Ohio significant information regarding FES’ contracts in AEP Ohio’s 

service territory, including copies of the contracts themselves, the contract terms, and certain 

pricing analyses.  This type of information is central to FES’ competitive strategy and represents 

trade-secret information that forms the basis for FES’ ability to compete.  Thus, FES produced 

the information to AEP Ohio under the terms of a Protective Agreement, which required AEP 

Ohio to keep designated materials confidential.  After FES produced this information, AEP Ohio 

cross-examined FES witness Tony C. Banks regarding certain confidential, competitively 
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sensitive information.  At the time of the cross-examination, on Thursday, April 26, 2012,

counsel for AEP Ohio and counsel for FES requested that the transcript be designated 

confidential and the Attorney Examiners ordered the cross-examination to be performed in a 

closed session (the “Confidential Portion”).  FES hereby requests, pursuant to O.A.C. 4901-1-

24(D) and 4901-1-27(B), that the Confidential Portion of the transcript be maintained as 

confidential and withheld from public disclosure in order to prevent the prejudice that would 

result to FES if FES’ competitively sensitive information was released.

II. LAW & ARGUMENT

The Commission and Ohio law has long protected trade-secret information.  Pursuant to 

R.C. § 1333.61(D), a “trade secret” is: 

[A]ny business information or plans, financial information, or 
listing of names, addresses, or telephone numbers, that satisfies 
both of the following:  

(1) It derives independent economic value, actual or potential, 
from not being generally known to, and not being readily 
ascertainable by proper means by, other persons who can obtain 
economic value from its disclosure or use. [And] 

(2) It is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy.    

Ohio law grants special protections to such trade secrets, including statutory causes of action for 

an injunction precluding the misappropriation of trade secrets.1  The Commission has recognized 

the statutory obligation to protect trade secrets, even in the context of its preference for open 

proceedings and has previously carried out its obligations in this regard in numerous 

                                                
1 See R.C. § 1333.62.
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proceedings.2  Indeed, the Commission’s rules provide for the protection of trade secret 

information that may arise in the course of a hearing.

The presiding hearing officer shall regulate the course of the 
hearing and the conduct of the participants. Unless otherwise 
provided by law, the presiding hearing officer may, without 
limitation: . . . Take such actions as are necessary to: . . .

(e) Prevent public disclosure of trade secrets, proprietary business 
information, or confidential research, development, or commercial 
materials and information. The presiding hearing officer may, 
upon motion of any party, direct that a portion of the hearing 
be conducted in camera and that the corresponding portion of 
the record be sealed to prevent public disclosure of trade 
secrets, proprietary business information, or confidential
research, development, or commercial materials and 
information.”3

Ohio law also reflects a recognition that information associated with Ohio’s competitive 

market warrants a different level of protection than the information-sharing associated with 

regulated public utilities.4  Indeed, the Ohio Supreme Court has held that, not only does the 

Commission have the authority to protect trade secrets, the trade secret statute creates a duty to 

protect them: 

[T]he commission has the statutory authority to protect 
competitive agreements from disclosure, and as we have 
noted, the commission also has a duty to encourage 
competitive providers of electric generation. All of the parties 
agree that [as of 2009] the market is weak, and anything could 
affect the future growth of competitive providers.  Exposing a 

                                                
2 See In re: General Telephone Co., Case No. 81-383-TP-AIR (Entry, February 17, 1982) (recognizing 
necessity of protecting trade secrets); See, e.g., Elyria Tel. Co., Case No. 89-965-TP-AEC (Finding and 
Order, September 21, 1989); Ohio Bell Tel. Co., Case No. 89-718-TP-ATA (Finding and Order, May 31, 
1989); Columbia Gas of Ohio, Inc., Case No. 90-17-GA-GCR (Entry, August 17, 1990).
3 O.A.C. 4901-1-27(B)(7) (emphasis added); see also O.A.C. 4901-1-24(D).

4 See R.C. § 4928.06(F) (“The commission shall take such measures as it considers necessary to protect 
the confidentiality of any such information” that the commission is provided with regard to competitive 
retail electric service.).
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competitor’s business strategies and pricing points would 
likely have a negative impact on that provider’s viability.5

Here’s the Confidential Portion of Mr. Banks’ cross-examination involved FES’ trade-

secret information that is critical to its ability to compete in Ohio’s non-regulated competitive 

market for retail electric generation service.  AEP Ohio examined Mr. Banks regarding the terms 

of specific FES contracts and the number and types of customers whose contracts may include 

such terms.  Contracts reflect the negotiations of FES and its customers regarding numerous 

elements beyond pricing, such as the service to be provided, payment terms, duration, and 

termination provisions.  FES has treated the terms of its contracts, including those that are the 

subject of Confidential Portion, as proprietary and confidential6 because the public disclosure of 

such information would reveal details of FES’ business strategies and competitively 

disadvantage FES.  FES’ competitors would gain critical information that would enable them to 

compete against FES.  Indeed, as a CRES provider, such information is critical to FES’ business 

and FES takes numerous steps to protect the confidentiality of its proprietary, trade-secret

information, including the Protective Agreement entered into by AEP Ohio and FES. 

Further, a protective order regarding the Confidential Portion will protect FES without 

prejudicing any other party.  AEP Ohio is the only party in this proceeding for whom the 

information could in any way be relevant (and FES submits that it is not relevant for AEP Ohio 

                                                
5 Ohio Consumers' Counsel v. Pub. Util. Comm., 121 Ohio St.3d 362, 370 2009-Ohio-604, ¶ 31 (2009) 
(emphasis added) citing R.C. § 4928.06(F).

6 The factors to be considered in recognizing a trade secret include: (1) The extent to which the 
information is known outside the business; (2) The extent to which it is known to those inside the 
business, i.e., by the employees; (3) The precautions taken by the holder of the trade secret to guard the 
secrecy of the information; (4) The savings effected and the value to the holder in having the information 
as against competitors; (5) The amount of effort or money expended in obtaining and developing the 
information, and (6) The amount of time and expense it would take for others to acquire and duplicate the 
information.  See State ex rel. Perrea v. Cincinnati Pub. Sch., 123 Ohio St.3d 410, 414, 2009-Ohio-4762 
(2009); Pyromatics, Inc. v. Petruziello, 7 Ohio App. 3d 131, 134-135 (Cuyahoga App. 1983) citing Koch 
Engineering Co. v. Faulconer, 210 U.S.P.Q. 854, 861 (Kansas 1980).
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either).  Moreover, there is no public right for the public to access or review FES’ proprietary 

information because FES is not a regulated utility.  Counsel for the parties and the Attorney

Examiners also ensured that only the confidential information be included in the portion of the 

transcript designated as confidential.  All other testimony, including AEP Ohio’s extensive non-

confidential cross-examination of Mr. Banks, remains available in the transcript.  Indeed, the 

Confidential Portion was focused on AEP Ohio’s questions regarding FES’ competitive practices 

and proprietary contract terms spanning only several questions.  Accordingly, a protective order 

is warranted and appropriate.

III. CONCLUSION

For the foregoing reasons, FES requests that the portion of the hearing transcript in this 

proceeding taken on Thursday, April 26, 2012, involving the cross-examination of FES witness 

Tony C. Banks that was designated as confidential be placed under a protective order to prevent 

that limited portion of the transcript from being disclosed publicly.    

      Respectfully submitted,

      s/  Mark A. Hayden_________________
Mark A. Hayden (0081077) 
FIRSTENERGY SERVICE COMPANY 
76 South Main Street 
Akron, OH 44308 
(330) 761-7735 
(330) 384-3875 (fax) 
haydenm@firstenergycorp.com 

James F. Lang (0059668) 
Laura C. McBride (0080059) 
N. Trevor Alexander (0080713) 
CALFEE, HALTER & GRISWOLD LLP 
1405 East Sixth Street
Cleveland, OH 44114 
(216) 622-8200 
(216) 241-0816 (fax) 
jlang@calfee.com 
lmcbride@calfee.com
talexander@calfee.com 
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David A. Kutik (0006418)
Allison E. Haedt (0082243)
JONES DAY
901 Lakeside Avenue
Cleveland, OH 44114
(216) 586-3939
(216) 579-0212 (fax)
dakutik@jonesday.com
aehaedt@jonesday.com

Attorneys for FirstEnergy Solutions Corp.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing FirstEnergy Solutions Corp.’s Motion for 

Protective Order and the Memorandum in Support thereof was served this 10th day of May, 

2012, via e-mail upon the parties below. 

s/ Laura C. McBride
One of the Attorneys for FirstEnergy Solutions Corp.

Steven T. Nourse
Matthew J. Satterwhite
Yazen Alami
American Electric Power Corp.
1 Riverside Plaza, 29th Floor
Columbus, Ohio 43215
stnourse@aep.com
mjsatterwhite@aep.com
yalami@aep.com

Jeanne W. Kingery
Amy Spiller
139 East Fourth Street
1303-Main
Cincinnati, Ohio 45202
jeanne.kingery@duke-energy.com
amy.spiller@duke-energy.com

Daniel R. Conway
Porter Wright Morris & Arthur
41 South High Street
Columbus, Ohio 43215
dconway@porterwright.com

David F. Boehm
Michael L. Kurtz
Boehm, Kurtz & Lowry
36 East Seventh Street. Suite 1510
Cincinnati, Ohio 45202
dboehm@bkllawfirm.com
mkurtz@bkllawfirm.com

Cynthia Fonner Brady
David I. Fein
550 W. Washington Street, Suite 300
Chicago, IL 60661
cynthia.a.fonner@constellation.com
david.fein@constellation.com

Kyle L. Kern
Melissa R. Yost
Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
kern@occ.state.oh.us
yost@occ.state.oh.us

Richard L. Sites
Ohio Hospital Association
155 East Broad Street, 15th Floor
Columbus, Ohio 43215-3620
ricks@ohanet.org

Thomas J. O’Brien
Bricker & Eckler
100 South Third Street
Columbus, Ohio 43215-4291
tobrien@bricker.com
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Shannon Fisk
2 North Riverside Plaza, Suite 2250
Chicago, IL 60606
sfisk@nrdc.org

Jay E. Jadwin
American Electric Power Service Corporation
1 Riverside Plaza, 29th Floor
Columbus, Ohio 43215
jejadwin@aep.com

Mark S. Yurick
Zachary D. Kravitz 
Taft Stettinius & Hollister LLP
65 East State Street, Suite 1000
Columbus, Ohio 43215
myurick@taftlaw.com
zkravitz@taftlaw.com

Michael R. Smalz
Joseph V. Maskovyak
Ohio Poverty Law Center
555 Buttles Avenue
Columbus, Ohio  43215
msmalz@ohiopovertylaw.org
jmaskovyak@ohiopovertylaw.org

Terrence O’Donnell
Christopher Montgomery
Bricker & Eckler LLP
100 South Third Street
Columbus, Ohio   43215-4291
todonnell@bricker.com
cmontgomcry@bricker.com

Lisa G. McAlister
Matthew W. Warnock
Bricker & Eckler LLP
100 South Third Street
Columbus, Ohio  43215-4291
lmcalister@bricker.com
mwarnock@bricker.com

Jesse A. Rodriguez
Exelon Generation Company, LLC
300 Exelon Way
Kennett Square, Pennsylvania  19348
jesse.rodriguez@exeloncorp.com 

William L. Massey
Covington & Burling, LLP
1201 Pennsylvania Ave., NW
Washington, DC   20004
wmassey@cov.com

Glen Thomas 
1060 First Avenue, Ste. 400 
King of Prussia,  Pennsylvania  19406
gthomas@gtpowergroup.com 

Laura Chappelle
4218 Jacob Meadows
Okemos, Michigan  48864
laurac@chappelleconsulting.net

Henry W. Eckhart
2100 Chambers Road, Suite 106
Columbus, Ohio 43212
henryeckhart@aol.com

Pamela A. Fox 
Law Director 
The City of Hilliard, Ohio
pfox@hilliardohio.gov
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C. Todd Jones
Christopher L. Miller 
Gregory H. Dunn 
Asim Z. Haque
Ice Miller
250 West Street
Columbus, Ohio  43215
christopher.miller@icemiller.com  
asim.haque@icemiller.com
gregory.dunn@icemiller.com

M. Howard Petricoff
Stephen M. Howard 
Michael J. Settineri
Lija Kaleps-Clark; Benita Kahn
Vorys, Sater, Seymour and Pease LLP
52 E. Gay Street
Columbus, Ohio 43215
mhpetricoff@vorys.com 
smhoward@vorys.com 
mjsettineri@vorys.com
lkalepsclark@vorys.com
bakahn@vorys.com

Sandy Grace
Exelon Business Services Company
101 Constitution Avenue N.W.,  Suite 400 East
Washington, DC  20001
sandy.grace@exeloncorp.com

Gary A. Jeffries
Dominion Resources Services, Inc.
501 Martindale Street, Suite 400
Pittsburgh, PA 15212-5817
gary.a.jeffries@aol.com

Kenneth P. Kreider
David A. Meyer
Keating Muething & Klekamp PLL
One East Fourth Street,  Suite 1400
Cincinnati, Ohio  45202
kpkreider@kmklaw.com
dmeyer@kmklaw.com

Steve W. Chriss
Wal-Mart Stores, Inc.
2001 SE l0th Street
Bentonville, Arkansas  72716
stephen.chriss@wal-mart.com

Holly Rachel Smith 
Holly Rachel Smith, PLLC 
Hitt Business Center 
3803 Rectortown Road 
Marshall, Virginia  20115 
holly@raysmithlaw.com

Barth E. Royer 
Bell & Royer Co., LPA
33 South Grant Avenue
Columbus, Ohio 43215-3927
barthroyer@aol.com

Gregory J. Poulos
EnerNOC, Inc.
101 Federal Street, Suite 1100
Boston, MA 02110
gpoulos@enernoc.com

Werner L. Margard III
John H. Jones
William Wright
Steven Beeler
Assistant Attorneys General
Public Utilities Section
180 East Broad Street, 6th Floor
Columbus, OH 43215
werner.margard@puc.state.oh.us
john.jones@puc.state.oh.us
william.wright@puc.state.oh.us
steven.beeler@puc.state.oh.us
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Terrance A. Mebane
Carolyn S. Flahive
Thompson Hine LLP
41 S. High Street, Suite 1700
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philip.sineneng@thompsonhine.com
carolyn.flahive@thompsonhine.com
terrance.mebane@thompsonhine.com

Emma F. Hand
Douglas G. Bonner
Keith C. Nusbaum
Clinton A. Vince
SNR Denton US LLP
1301 K Street, NW, Suite 600, East Tower
Washington, DC 20005-3364
emma.hand@snrdenton.com
doug.bonner@snrdenton.com
keith.nusbaum@snrdenton.com
Clinton.vince@snrdenton.com

Samuel C. Randazzo
Joseph E. Oliker
Frank P. Darr 
McNees Wallace & Nurick 
21 East State Street, 17th Floor
Columbus, Ohio  43215
sam@mwncmh.com
joliker@mwncmh.com
fdarr@mwncmh.com

Colleen L. Mooney 
David C. Rinebolt
Ohio Partners for Affordable Energy
231 West Lima Street 
Findlay, Ohio  45840
cmooney2@columbus.rr.com
drinebolt@ohiopartners.org

John N. Estes III
Paul F. Wight
Skadden, Arps, Slate, Meagher & Flom LLP
1440 New York Ave., N.W. 
Washington, DC  20005
jestes@skadden.com
paul.wight@skadden.com

Trent A. Dougherty
Cathryn Loucas (0073533)
Ohio Environmental Council 
1207 Grandview Avenue, Suite 201
Columbus, Ohio  43212-3449
trent@theoeg.org
cathy@theoec.org

Tara C. Santarelli 
Environmental Law & Policy Center 
1207 Grandview Avenue, Suite 201
Columbus, Ohio   43212
tsantarelli@elpc.org

Joel Malina
Executive Director 
COMPLETE Coalition 
1317 F Street, NW
Suite 600 
Washington, DC   20004
malina@wexlerwalker.com

Christopher J. Allwein
Williams, Allwein and Moser, LLC
1373 Grandview Avenue, Suite 212
Columbus, Ohio  43212
callwein@williamsandmoser.com  

David M. Stahl 
Arin C. Aragona
Scott C. Solberg
Eimer Stahl Klevorn & Solberg LLP
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dstahl@eimerstahl.com
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One Hess Plaza
Woodbridge, NJ   07095
jkooper@hess.com
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Viridity Energy, Inc. 
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KOREnergy
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Ohio Farm Bureau Federation
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Roger P. Sugarman
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