BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio
Edison Company, The Cleveland Electric
[luminating Company and The Toledo
Edison Company for Authority to Provide for
a Standard Service Offer Pursuant to R.C. §
4928.143 in the Form of an Electric Security
Plan

Case No. 12-1230-EL-SSO
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THE FIRSTENERGY OHIO UTILITIES’
MEMORANDUM CONTRA THE JOINT MOVANTS’
REQUEST FOR CERTIFICATION OF AN INTERLOCUTORY APPEAL

The Joint Movants’' Request for Certification of an interlocutory appeal (the “Request”)
should be denied because the Request meets neither of the two requirements for an interlocutory
appeal of the Entry, pursuant to O.A.C. 4901-1-15(B): (1) The Attorney Examiner’s April 19,
2012 Entry (the “Entry”) setting a procedural schedule in this proceeding presents no novel
question of law, fact or policy. (2) The Entry also does not impart any undue prejudice on the
Joint Movants that warrants the Commission’s immediate determination. Rather, the Entry sets
forth a reasonable (and not uncommon - and certainly not illegal) procedural schedule that
provides sufficient time for discovery in a proceeding that involves only a few new issues not
previously considered by the Joint Movants or the Commission.

It also should be noted that the Joint Movants’ Request does not and cannot constitute an
application for interlocutory appeal in and of itself. As the Joint Movants recognize, pursuant to

0.A.C. 4901-1-15(B) and under the facts here, “no party may take an interlocutory appeal . . .

" The “Joint Movants” shall refer collectively to the Environmental Law and Policy Center, the Natural Resources
Defense Council, the Northeast Ohio Public Energy Council, the Northwest Ohio Aggregation Coalition, the Office
of the Ohio Consumers’ Counsel (“OCC”), and the Sierra Club.
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unless the appeal is certified to the commission by the . . . attorney examiner . .. .” Thus, despite
the caption of Joint Movants’ filing” and their final recommendation that the Commission “grant
the interlocutory appeal,” the Joint Movants’ Request is simply a request for certification, which
must be granted before an interlocutory appeal can be filed. Therefore, any suggestion in the
Joint Movants’ Request that would seek a ruling on any interlocutory appeal must be stricken.
Moreover, as set forth herein, the Joint Movants have not established their right to a certification

for an interlocutory appeal of the Attorney Examiner’s essentially routine Entry.

II. ARGUMENT

In order to seek the Attorney Examiner’s certification of the Joint Movants’ proposed
interlocutory appeal of the Entry, the Joint Movants must meet both of the requirements of
0.A.C. 4901-1-15(B):

The . . . attorney examiner . . . shall not certify such an appeal
unless he or she finds that:

[1] the appeal presents a new or novel question of interpretation,
law, or policy, or is taken from a ruling which represents a
departure from past precedent and

[2] an immediate determination by the commission is needed to
prevent the likelihood of undue prejudice or expense to one or
more of the parties, should the commission ultimately reverse the
ruling in question.’

Here, the Joint Movants have failed to meet their burden to establish either requirement.

2 On April 24, 2012, the Joint Movants filed a 2-page “Interlocutory Appeal,” attached to a “Request for
Certification and Application for Review and Memorandum in Support.”

> 0.A.C. 4901-1-15(B).
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A. The Routine Entry Presents No New Or Novel Question Of Interpretation, Law Or
Policy, Or Any Departure From Past Precedent.

The Joint Movants argue that the Entry meets the first requirement of O.A.C. 4901-1-
15(B) because the Entry’s procedural schedule “falls far short of the period of time allotted under
the statute and Commission precedent.” However, the only statute that they cite -- R.C. §
4928.143(C)(1) -- does not conflict with the Entry in any respect. Section 4928.143(C)(1)
provides an outer limit of time in which the Commission must issue an order on a utility’s
application for approval of an electric security plan:
The commission shall issue an order under this division for an
initial application under this section not later than one hundred
fifty days after the application’s filing date and, for any subsequent

application by the utility under this section, not later than two
hundred seventy-five days after the application’s filing date.’

Thus, the statute is inapplicable to the Entry altogether. The Entry does not establish any
deadline for a Commission order on the Companies’ ESP 3 Application. And, even if it did, the
timelines set for the hearing would not conflict with the maximum 275 day deadline. Therefore,
Section 4928.143(C)(1) establishes no basis on which the Joint Movants could meet the first
requirement for a request for certification of an interlocutory appeal

The Joint Movants also cite no Commission precedent from which the Entry departs --
and there is none. In fact, the Entry’s procedural schedule for this proceeding is in line with the
schedules set for other recent SSO proceedings.’ The Entry’s schedule reflects the fact that the

Commission and the vast majority of the Intervenors (including counsel for all of the Joint

* Request, p. 3.
>R.C. § 4928.143(C)(1) (emphasis added).

6 See Case No. 11-346-EL-SSO, Sept. 16, 2011 Entry (setting new calendar for consideration of ESP partial
stipulation and consolidated cases, including hearing on Oct. 4, 2011); Case No. 11-346-EL-SSO et al., Apr. 2, 2012
Entry (setting new calendar for consideration of modified ESP application, including hearing on May 14, 2012);
Case No. 10-388-EL-SSO, Mar. 24, 2011 Entry (setting schedule for consideration of ESP stipulation, including
hearing on Apr. 20, 2012).
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Movants) previously considered and deliberated the bulk of the terms of the proposed ESP 3 in

7 schedule for

connection with the Companies’ current ESP, while allowing for a “practicable
consideration of the limited new terms. The Joint Movants have failed to make any showing that
the Entry presents a new or novel interpretation of Ohio law, regulation or policy, or a departure
from Commission precedent. As such, they have failed to meet one of two requirements for
certification of an interlocutory appeal of the Entry. The Joint Movants’ Request must be denied

for this reason alone.

B. The Commission’s Immediate Determination Is Not Needed To Prevent Undue
Prejudice To The Joint Movants.

Even if the Joint Movants could meet the first requirement under O.A.C. 4901-1-15(B),
the Request should be denied because they also fail to meet the second requirement. The Joint
Movants vaguely argue that the Commission should hear their interlocutory appeal because the
Entry will preclude them from “adequate discovery.”® However, in the Commission’s April 25,
2012 Entry granting in part the Companies’ request for waivers (over the Joint Movants’
memorandum contra), the Commission found that the Companies had established good cause for
their waiver requests, noting that “the application and stipulation filed in this proceeding appear
on their face to extend for an additional two years, with modifications, the electric security plan
originally modified and approved by the Commission in the ESP 2. The issues for which the
Joint Movants or any Intervenor would need discovery are, therefore, significantly limited.
There is no need for three months of discovery, as suggested by Joint Movants, under such

circumstances -- particularly when such an unnecessary discovery schedule would eliminate the

" Entry, p. 2.
¥ Request, p. 4.
° Entry, dated Apr. 25,2012, 9 11.
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Companies’ ability to implement the proposed changes to the bidding schedule to capture a
potentially greater amount of generation at historically lower prices for the benefits of customers.

The Entry provided for an expedited turnaround of discovery and several of the Joint
Movants have already issued discovery requests in the proceeding, including four sets issued by
OCC. The Entry, therefore, allows for sufficient discovery and due process, without any undue
prejudice to the Joint Movants or other parties. In addition, as set forth above, the Entry is in
line with the schedules established for other SSO proceedings and reflects that the Companies’
ESP 3 proposal is primarily a continuation of the Companies’ current ESP, which was
deliberated and approved in Case No. 10-388-EL-SSO.

There also is no need for the Commission’s “immediate determination” through an
interlocutory appeal. To certify the Joint Movants’ request for an interlocutory appeal of such a
routine Entry would improperly lower the standards for these expedited procedures and threaten
to open the floodgates for interlocutory appeals from parties concerned by any number of the
routine procedural and administrative rulings that the Attorney Examiners must issue to keep the
Commission processes functioning. O.A.C. 4901-1-15(A) recognizes that certain issues warrant
an immediate right to an interlocutory appeal, but those issues are not present here. Thus, the
Joint Movants must make the heightened showing under the two requirements of subpart (B).

They have failed to meet either one.

III. CONCLUSION

For the foregoing reasons, the Companies request that the Attorney Examiner deny the

Joint Movants’ Request for Certification of an interlocutory appeal of the Entry.
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Respectfully submitted,

/s/ _James W. Burk
James W. Burk, Counsel of Record
Arthur E. Korkosz
FIRSTENERGY SERVICE COMPANY
76 South Main Street
Akron, OH 44308
(330) 761-7735
(330) 384-3875 (fax)
burkj@firstenergycorp.com
korkosza@firstenergycorp.com

James F. Lang (0059668)

Laura C. McBride (0080059)

CALFEE, HALTER & GRISWOLD LLP
1405 East Sixth Street

Cleveland, OH 44114

(216) 622-8200

(216) 241-0816 (fax)

jlang@calfee.com

Imcbride@calfee.com

David A. Kutik (0006418)
JONES DAY

901 Lakeside Avenue
Cleveland, OH 44114
(216) 586-3939

(216) 579-0212 (fax)
dakutik@jonesday.com

Attorneys for Applicants, Ohio Edison

Company, The Cleveland Electric [lluminating
Company, and The Toledo Edison Company
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing The FirstEnergy Ohio Utilities’

Memorandum Contra the Joint Movants’ Request for Certification of an Interlocutory

Appeal was served this 30th day of April, 2012, via e-mail upon the parties below.

Christopher L. Miller

Gregory H. Dunn

Asim Z. Haque

Ice Miller LLP

250 West St.

Columbus, OH 43215
christopher.miller@icemiller.com
asim.haque@icemiller.com
gregory.dunn@icemiller.com

M. Howard Petricoff

Michael J. Settineri

Lija Kaleps-Clark

Vorys, Sater, Seymour and Pease LLP
52 E. Gay St.

Columbus, OH 43215
mhpetricoff@vorys.com
mjsettineri@vorys.com
lkalepsclark@vorys.com

Colleen L. Mooney

David C. Rinebolt

Ohio Partners for Affordable Energy
231 W. Lima St.

Findlay, OH 45840
cmooney2@columbus.rr.com

Cynthia Fonner Brady

David I. Fein

550 W. Washington Street, Suite 300
Chicago, IL 60661
cynthia.a.fonner@constellation.com
david.fein@constellation.com

Stephen Bennett

Exelon Generation Company, LLC
300 Exelon Way

Kennett Square, PA 19348
stephen.bennett@exeloncorp.com
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/s/ Laura C. McBride

One of the Attorneys for the Companies

Larry S. Sauer

Terry L. Etter

Melissa R. Yost

Office of the Ohio Consumers’ Counsel
10 West Broad St., Suite 1800
Columbus, OH 43215-3485
sauer(@occ.state.oh.us
etter@occ.state.oh.us
yost@occ.state.oh.us

Vincent Parisi

Matthew White

Interstate Gas Supply, Inc.
6100 Emerald Pkwy.
Dublin, OH 43016
vparisi@igsenergy.com
mswhite@igsenergy.com

Joseph M. Clark

6641 North High St., Suite 200
Worthington, OH 43805
jmclark@vectren.com

Sandy I-ru Grace

Exelon Business Services Company
101 Constitution Aven., N.W.

Suite 400 East

Washington, DC 20001
sandy.grace@exeloncorp.com

Christopher J. Allwein

Williams, Allwein and Moser, LLC
1373 Grandview Ave., Suite 212
Columbus, OH 43212
callwein@wamenergylaw.com



Leslie A. Kovacik

City of Toledo

420 Madison Ave. Suite 100
Toledo, OH 43604
leslie.kovacik@toledo.oh.gov

Glenn S. Krassen

Bricker & Eckler LLP

1375 East Ninth St., Suite 1500
Cleveland, OH 44114
gkrassen@bricker.com

Judi L. Sobecki

Randall V. Griffin

The Dayton Power and Light Company
1065 Woodman Dr.

Dayton, OH 45432
judi.sobecki@dplinc.com
randall.griffin@dlpinc.com

Amy B. Spiller

Dorothy K. Corbett

Duke Energy Retail Services, LLC
139 E. Fourth St.

1303-Main

Cincinnati, OH 45202
amy.spiller@duke-energy.com
dorothy.corbett@duke-energy.com
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Thomas R. Hays

Lucas County Prosecutors Office
700 Adams St., Suite 251
Toledo, OH 43604
trhayslaw(@gmail.com

Matthew Warnock
Bricker & Eckler LLP
100 S. Third St.
Columbus, OH 43215
mwarnock(@bricker.com

Lisa G. McAlister

J. Thomas Siwo
Bricker & Eckler LLP
100 South Third St.
Columbus, OH 43215
Imcalister@bricker.com
tsiwo@bricker.com

Jeanne W. Kingery

Amy B. Spiller

Duke Energy Commercial Asset
Management, Inc.

139 E. Fourth St.

1303-Main

Cincinnati, OH 45202
jeanne.kingery@duke-energy.com
amy.spiller@duke-energy.com
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