BEFORE THE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of )
the Capacity Charges of Ohio Power )
Company and Columbus Southern Power )
Company. )

Case No. 10-2929-EL-UNC

FIRSTENERGY SOLUTIONS CORP.’S MEMORANDUM CONTRA
AEP OHIO’S THIRD MOTION TO COMPEL

I. INTRODUCTION

As was true in its First and Second Motions to Compel, Ohio Power Company (“AEP
Ohio”) does nothing more than issue conclusory assertions that it is entitled to discovery. AEP
Ohio does not identify one piece of FirstEnergy Solutions Corp.’s (“FES”) testimony for which
AEP Ohio requires customer-specific and competitively sensitive information to challenge. Nor
does AEP Ohio respond to the majority of FES’ objections to AEP Ohio’s Third and Fourth Sets
of Discovery. AEP Ohio’s Third Motion to Compel does not provide any new argument as to
why -- in a proceeding in which AEP Ohio is seeking to establish a capacity price based on its
own alleged costs -- AEP Ohio should be able to compel a competitor to produce: (a) copies of
its contracts; (b) data on its current customers; (c) its current pricing; and (d) its future pricing
strategies. AEP Ohio’s Third and Fourth Sets of Discovery reflect AEP Ohio’s continued effort
to secure a broad range of the most fundamental competitive information from FES under the
guise of discovery and to scare FES and other competitors from challenging its above-market
capacity pricing proposal. Both the scope of discovery and Ohio law are designed to protect

against such an effort to demand trade secrets.' There must be a need for the information and a

' See Ohio Consumers' Counsel v. Pub. Util. Comm., 121 Ohio St.3d 362, 2009-Ohio-604 (2009); O.A.C.
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link to the issues before the Commission, neither of which exists here. All of AEP Ohio’s
Motions to Compel should be denied.”
I1. ARGUMENT

e Certain Of AEP Ohio’s Requests Reflect That The Requested Information Is
Unnecessary For Its Case. [Interrogatory Nos. 3-1 through 3-3]

Interrogatories Nos. 3-1 through 3-3 provide further evidence that AEP Ohio’s discovery
strategy is designed simply to harass FES rather than identify any information relevant to this
proceeding. In its Motion to Compel, AEP Ohio seeks to compel FES to simply identify “if”
there is any reason it could not make offers at different capacity prices and “whether” it has
analyzed headroom or profitability at different capacity prices and which prices it analyzed.’
Any responses to the Interrogatories, to the extent they could in any way be deemed relevant to
this proceeding, are meaningless. What relevant information would compelling a response to
those interrogatories provide to AEP Ohio? What testimony could AEP Ohio challenge if it
knew only that there are reasons that FES could not make offers at different capacity prices - or
that FES had or had not performed analyses of headroom? AEP Ohio fails to meet its burden of
demonstrating relevance or the need for these interrogatory responses.

e FES Explained Its Contract Provisions And There Is No Need For AEP Ohio To

Have Identifying Information Regarding All Of The Competitively Sensitive
Contracts That Include Those Provisions. [Interrogatory Nos. 3-8, 3-9]

In response to AEP Ohio’s First Set of Discovery, FES identified that some of its

contracts contained provisions that would allow FES to terminate those contracts if AEP Ohio’s

4901-1-24(A)X(7); In re: General Telephone Co., Case No. 81-383-TP-AIR (Entry, February 17, 1982);
Splater v. Thermal Ease Hydronic Systems, Inc., 169 Ohio App.3d 514, 519 (Cuyahoga Cty. 2006).

* This Third Motion to Compel should also be denied because AEP Ohio made little to no effort to
resolve their dispute regarding FES’ responses to the Third and Fourth Sets of Discovery.

* But, AEP Ohio does not seek to compel FES to produce its analyses on these issues, even though it
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capacity price increased and that some of its contracts contained provisions that would allow
FES to pass through an increase in AEP Ohio’s capacity price. AEP Ohio followed up on those
responses in Interrogatory Nos. 3-8 and 3-9 in its Third Set of Discovery. In response, FES
provided further explanation of those provisions in subsections (a) and (c), but properly refused
to specifically “identify” each of the FES contracts that included the provisions in subsection (b).
Again, why would AEP Ohio’s knowledge about which customers had those contracts be
relevant to AEP Ohio’s arguments in this case? What testimony is AEP Ohio left unable to
address without knowing which customers’ contracts included those provisions? AEP Ohio does

not say.

e FES’ Ability To Make Future Offers At Varying Capacity Prices Is Irrelevant And
Unknowable. [Requests for Admission 3-5 to 3-28]

Across a series of over 20 Requests for Admission, AEP Ohio seeks to compel FES to
“admit [or deny] that if Ohio Power provides capacity to [FES] at [varying capacity prices]
during the period from June 1, 2012, through May 31, 2015, [FES] will be able to offer contracts
to Ohio Power's [] customers at a price lower than Ohio Power's price-to-compare while earning
a positive return on such contracts.” FES objected to these Requests on a number of bases, to
which AEP Ohio responds only by stating that the objections are “boilerplate.” AEP Ohio
cannot compel discovery without an explanation as to why FES’ objections are unjustified and
therefore its request to compel responses to these Requests should be denied on its face. Further,
FES’ objections are substantive. The Requests -- in addition to seeking proprietary and
irrelevant information -- are vague and couldn’t be answered as posed. The Requests would

require FES to make a number of assumptions and speculations regarding, among other things,

requested them in Request for Production Nos. 3-1 and 3-2.
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what AEP Ohio’s “price-to-compare” would be during this extended time period. Numerous of
these Requests also seek information regarding FES’ competitive positions at capacity prices not
at issue in this proceeding. AEP Ohio provides no explanations as to why responses to any of
these Requests are necessary for its case.

e There Is Absolutely No Basis On Which AEP Ohio Is Entitled To Customer-Specific

Contract And Pricing Information For The “Random” Group Of Customers It
Selected. [Interrogatory Nos. 4-1 to 4-10]

In its Fourth Set of Discovery, AEP Ohio went one step further in its attempt to procure
competitively sensitive information from FES that is completely irrelevant to this proceeding. It

took the liberty of identifying “ten customers randomly selected from a list™

and proceeded to
ask numerous questions about each customer -- including a copy of each customer’s contract, the
prices FES currently charges to each customer, the prices FES would charge each customer “in
May” under different capacity prices, and the prices FES would charge each customer “in June”
under different capacity prices. Again, AEP Ohio provides no explanation as to how this
information is at all related to its proposed capacity pricing and it identifies no testimony to
which this information would relate. Thus, not only has AEP Ohio not made any showing of the
“compelling need”® that would justify such a request of a competitor, it has made no showing at
all.

e The Number Of Customers Served By FES Is Irrelevant To Any Argument Raised
By AEP Ohio Or FES. [Interrogatory No. 4-11]

In supporting its request to compel FES to identify the number of contracts it has entered

4 Motion, p. 6.
> Motion, p. 7.

6 See Splater v. Thermal Ease Hydronic Systems, Inc., 169 Ohio App.3d 514, 519 (Cuyahoga Cty. 2006)
(denying the competitor’s motion to compel because the competitor “has failed to present the kind of need
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into since September 7, 2011, AEP Ohio asserts that the information is relevant to “the price that
customers shopping prior to that date should be required to pay for capacity.”’ But the request
has nothing to do with customers prior to September 7th and nothing to do with AEP Ohio’s
proposed cost-based capacity price. Moreover, AEP Ohio has already submitted its own
testimony on the amount of shopping in its territory since September 7, 2011.* The number of
FES’ customers is proprietary, competitively sensitive, and irrelevant (not to mention likely
already within the possession of AEP Ohio as the utility). AEP Ohio’s attempted explanation for
why it needs FES to identify what number of customers it has enrolled amongst the number of
customers that AEP Ohio already knows are shopping is insufficient and falls far short of the

standard for such discovery.

III. CONCLUSION
As set forth herein and in FES’ Memoranda Contra AEP Ohio’s First and Second

Motions to Compel, AEP Ohio’s Third Motion to Compel should be denied.

that is so compelling as to warrant the risk that [the other entity’s] trade secrets could be disseminated to a
direct competitor”).

" Motion, p. 7.
¥ See Testimony of William A. Allen, filed Mar. 30, 2011, at pp. 5-6.
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