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RETAIL ENERGY SUPPLY ASSOCIATION’S 
APPLICATION FOR REHEARING 

AND 
MEMORANDUM IN SUPPORT 

Pursuant to Section 4903. 10, Revised Code and Rule 4901-1-35 of the Ohio 

Administrative Code, now come the Retail Energy Supply Association ("RESA")’ and 

respectfully submits this application for rehearing and memorandum in support from the Opinion 

and Order issued by the Commission in the above styled consolidated proceedings. In its 

December 14, 2011 Opinion and Order, the Public Utilities Commission of Ohio adopted a 

stipulation but modified parts of it. Specifically, RESA alleges that the December 14, 2011 

Opinion and Order was unreasonable and unlawful in the following respects: 

(A) At Page 55 of the Opinion and Order, the Commission stated that it was 

modifying the Stipulation such that "RPM-priced capacity allocation determined for each 

customer class is only available for customers in the particular customer class, no RPM-priced 

capacity can be allocated to a customer in another customer class". This alteration negated an 

important aspect of the Stipulation, namely that the full amount of RPM set aside priced capacity 

would be allocated to customers that desire it. The imposition of permanent class reservations 

creates a potential to strand RPM pricing and reduce the "glide path" from 21% RPM pricing in 

2012 to 100% RPM pricing in June 2015. 

(B) At Page 54 of the Opinion and Order, the Commission modified the proposed 

Stipulation to adjust the RPM set-aside levels to accommodate the load of any community that 

approved a governmental aggregation program in the November 8, 2011, election to ensure that 

any customer located in the governmental aggregation community, would qualify for the RPM 

set-aside, so long as the community or its CRES provider completed the necessary process to 

1  Insert RESA footnote about members and that the position of RESA is not necessarily that of the members. I will 
check with Tracy to make sure we have the latest version. 
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take service in the AEP-Ohio service territory by December 31, 2012. The Commission’s 

Opinion and Order, though, needs to be clarified so that it is clear that any such additional 

capacity awarded to the governmental aggregation communities which passed ordinances in the 

November 8, 2011 election does not decrease the "glide path" increases for other shopping 

customers in calendar years 2013, 2014 and the first half of 2015. 

(C) At Page 68 of the Opinion and Order the Commission authorizes implementation 

of the ESP II program effect with the January billing cycle. RESA does not object to immediate 

implementation, but in light of the fact that it is foreseeable that there will be implementation 

issues and that correction of those disputes may have effect on other parts of the ESP II program, 

an implementation dispute resolution process is required. 

The reasons supporting the unreasonableness and unlawfulness of these three grounds is 

set forth in the accompanying Memorandum in Support. 

WHEREFORE, RESA respectfully requests that the Commission grant re-hearing on 

these three issues and modify its December 14, 2011 Opinion and Order. 

Respectfully submitted, 

M. Howard Petricoff (0008287) 
Lija Kaleps-Clark (0086445) 
Vorys, Sater, Seymour and Pease LLP 
52 E. Gay Street 
Columbus, OH 43215 
614-464-5414 
mhpetricoff@vorys.com  

Attorneys for Retail Energy Supply Association 
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MEMORANDUM IN SUPPORT 

(A) 	At pages 20-23 of the September 7, 2011 Stipulation, the Signatory Parties agreed 

as follows: 

1. The Signatory Parties recommend that the Commission 
(upon acceptance of this Stipulation) set the capacity charge in 
Case No. 10-2929-EL-UNC to be the PJM RPM-based rate except 
that an interim rate of $255/MW-Day effective starting in January, 
2012 will be charged to CRES providers for all shopping above the 
thresholds set forth in (b)(3) below. After May 31, 2015, the 
Commission’s State Compensation mechanism will expire and the 
capacity charge will be the PJM RPM-based capacity rate. 
Consistent with current practice and PJM rules, the applicable PJM 
RPM-based capacity rate shall be the Final Zonal Capacity Price, 
which includes the effects of incremental auctions and ILR, as 
determined under applicable PJM rules; billing shall be adjusted 
for the applicable zonal scaling factor, forecast pool requirement 
and losses. Signatory Parties are agreeing to this capacity rate 
structure based on the total package being agreed to, including the 
RPM-priced set aside commitment, and reserve their right to 
oppose any capacity rate proposal that may be advanced in other 
cases involving companies not affiliated with AEP Ohio; 

2. With regard to customers who are receiving generation 
service from a CRES provider as of the time that the Stipulation is 
filed, the capacity rate to be paid by the CRES provider to AEP 
Ohio for that customer’s load will continue to be charged the 
otherwise applicable RPM rate for the remaining period that the 
contract remains effective (including renewals). The load 
grandfathered under this paragraph will be counted toward the 
RPM-priced set aside limits set forth below and will remain subject 
to a RPM-priced capacity during the term of the ESP, provided the 
contract remains in effect during that period; 

3. In order to preserve and expand retail shopping in AEP 
Ohio’s service territory and implement AEP Ohio’s transition to a 
fully market-based SSO pricing system more quickly than is 
possible under an MRO, there will be a set aside of RPM-priced 
capacity available as follows: twenty-one percent of AEP Ohio’s 
total retail load in 2012 (based on total kWh retail sales), twenty-
nine percent in 2013 until securitization is completed when it will 
become thirty-one percent for the remaining portion of 2013 after 
which securitization is completed (if securitization is completed 
prior to January 1, 2013, then the applicable set aside for the 



entirety of 2013 will be thirty-one percent), and forty-one percent 
in 2014 continuing through the first half of 2015. AEP Ohio 
agrees to conduct quarterly meetings with the Signatory Parties 
during the ESP term to discuss the status of securitization 
implementation efforts until securitization is completed. 
Beginning June 1, 2015, the RPM-price will apply for all SSO 
load. During this transition period ending May 31, 2015, there will 
be no exceptions to the RPM-priced capacity set aside set forth in 
this Paragraph and the Commission will monitor and enforce the 
RPM-priced capacity set aside provisions during the transition 
period, such that any and all shopping in excess of the RPM-priced 
set aside limits will be priced at the $255/MW-Day capacity rate. 
The RPM-priced capacity set aside provisions set forth in this 
Paragraph include all existing and future shopping load during the 
transition period. The set aside of RPM-priced capacity shall be 
initially allocated on a pro rata basis among the residential, 
commercial and industrial classes based upon projected kWh 
consumption for a period of approximately 4 months after the 
filing of the Stipulation. A customer’s class determination shall be 
based on the same criteria used to define the class for purposes of 
the current forecasted load projection. The RPM-priced capacity 
set aside shall be awarded to customers on a first come, first serve 
basis based upon the rules and processes set forth in Appendix C. 
After the expiration of the four month period, any kWhs of RPM-
priced capacity that have not been consumed by a customer class 
will be available for customers in any customer class based upon 
the priority as set forth in Appendix C. During this transition 
period of RPM-priced capacity, a shopping customer that obtains 
the RPM-priced capacity shall retain the right to receive the RPM-
priced capacity as long as the customer continues to take service 
from a CRES provider. In other words, it is the customer that 
retains the right to the RPM-priced capacity in the event the 
customer changes from one CRES provider to another. AEP Ohio 
shall not give any competitive advantage to AEP Retail, in the 
allocation of RPM-priced capacity pursuant to the process outlined 
in Appendix C. AEP Retail Energy shall be allowed to compete on 
the same fair and non-discriminatory manner as all other CRES 
providers. 

At page 55 of its December 14, 2011 Opinion and Order, the Commission stated: 

We also find it necessary to modify the Stipulation to ensure that 
residential customers are not foreclosed from their share of the 
capacity at RPM rates. To that end, the Commission notes that the 
Stipulation provides "any kWhs of RPM-priced capacity that have 
not been consumed by a customer class will be available for 
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customers in any customer class based upon the priority as set 
forth in Appendix C." (Stipulation IV.2.b.3.) We are modifying 
the Stipulation such that RPM-priced capacity allocation 
determined for each customer class is only available for customers 
in the particular customer class; no RPM-priced capacity can be 
allocated to a customer in another customer class. 

The Commission’s modification is unreasonable and unlawful because it establishes 

restrictions to access of RPM-priced capacity that did not exist in the Stipulation. The 

Stipulation recognized that the customers most likely to shop would be those for whom the tariff 

rates substantially exceed the market cost of power. Given the rate design by class, it is 

foreseeable that customers of some classes will have greater interest in shopping than customers 

in another class. As detailed in pages 22-23 of the Opinion and Order cited above, under the 

Stipulation customer class is only used as an allocation tool to begin the process. After the initial 

assignments of RPM pricing in January of 2012 under Appendix C of the Stipulation allocation 

of the RPM-priced capacity moves to a first come - first serve paradigm with all unassigned 

RPM-priced capacity going to the customers who are waiting in the queue - regardless of class. 

The system as designed by the Stipulation has two virtues. First, it protects customers 

that are shopping or who signed up to shop under the capacity pricing established by the 

Commission’s December 8, 2010 decision in Case No. 10-2929-EL-UNC2  by providing that 

those customers will continue to the receive capacity priced at RPM. Grandfathering the existing 

customers is important for it preserves the bargain they made when they signed up to shop. The 

second virtue of using strict first come - first serve allocation is that it prevents any of the RPM-

priced capacity from going unused. 

In sharp contrast, if the Commission imposes the "three bucket system" of capacity - 

namely rigid set asides each year beyond January of 2012 based on class - then RPM priced 

2  This case has been consolidated as part of the matter at bar pursuant to the Entry dated September 16, 2011. 
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capacity could go unallocated, unclaimed and, essentially, become stranded. For example, if the 

pricing of tariff service is such that there is not a great interest in shopping by a particular class, 

then under a strict class set aside, that RPM pricing set aside and unclaimed is simply lost. The 

signatories to the Stipulation intended to create a glide path to market based capacity with set 

percentage increases each year from 21% in 2012 and gradually rising to 100% percent in 2015. 

Those percentages and the goal of a glide path are at risk if the Commission’s modification is 

adopted as written. For example, in 2013 when a new allotment of RPM priced capacity is made 

available if there is little of no interest by residential customers then roughly a quarter of the 

incremental increase in RPM pricing may go unutilized. It is inequitable and poor public policy 

to deny customers waiting in line for RPM-priced capacity so they can economically shop, while 

RPM priced capacity designed to be part of the glide path goes unclaimed. For that reason, the 

Commission should grant re-hearing and allow the Stipulation to go into effect unmodified so 

that the three bucket system will end in January, of 2012. 

(B) The Commission also unreasonably and unlawfully modified the capacity set-

asides during the term of the ESP II to accommodate governmental aggregation. At page 54 of 

its December 14, 2011 Opinion and Order, the Commission’s stated: 

Although currently shopping customers will not be adversely 
affected by the capacity set-aside provisions, the Commission is 
greatly concerned that governmental aggregations approved by 
communities across the state in the November 2011 election will 
be foreclosed from participation by the September 7, 2011 
Stipulation. It is the State policy to ensure the availability of 
unbundled and comparable retail electric service to all customer 
classes, including residential customers and governmental 
aggregator programs have proven to be the most likely means to 
get substantial numbers of residential customers to become the 
customer of a CRES provider. For these reasons, we find it 
necessary to modify the proposed Stipulation to adjust the RPM 
set-aside levels to accommodate the load of any community that 
approved a governmental aggregation program in the November 8, 
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2011, election to ensure that any customer located in a 
governmental aggregation community will qualify for the RPM 
set-aside, so long as the community or its CRES provider 
completes the necessary process to take service in the AEP-Ohio 
service territory by December 31, 2012. The RPM set-aside level 
shall be adjusted to accommodate such governmental aggregation 
programs for each subsequent year of the Stipulated ESP, to the 
extent, and only, if necessary. We note that customers in a non-
governmental aggregation communities still have the ability to 
pursue a shopping rate within the RPM set-aside to the extent it is 
available (OCCEX.5;TR. III at 331-340). (Emphasis added) 

The underlined language does not present clear instructions as to how the RPM set aside 

levels for 2013, 2014 and 2015 3  should be assigned. For 2012, it has been established that all the 

originally allocated capacity for commercial and industrial customers will be claimed. 4  The 

residential assigned capacity for 2012 has a balance of approximately 2.4 million MWh. 5  AEP 

Ohio rate witness William Allen testified that the anticipated MWh usage for the communities on 

the November 2011 ballot with aggregation programs had an anticipated load equal to about 2.4 

million MWh.6  Thus, it would appear that for 2012 the governmental aggregation programs 

which the Commission wishes to make provisions to obtain RPM pricing will be accommodated. 

Similarly, the language of the December l4 "  Opinion and Order requires AEP Ohio to make 

additional RPM-priced capacity available for the governmental aggregations passed on 

November 8, 2011 since none may be available depending upon the status of the queue. The 

ambiguity begins though when it becomes time to apply the underscored Opinion and Order 

language for calendar year 2013, 2014 and 2015. For illustrative purposes let us assume that in 

order to accommodate the November 8th  approved governmental aggregation communities 1 

million MWh are necessary and AEP makes 1 million MWh of RPM-priced capacity available. 

In June 2015 all capacity will be charged at RPM prices so the ambiguity only extends to the first six months of 
2015. 
’ Opinion and Order, p.  54. 

Tr. Vol. III, pp.  403-04; 0CC Lx. 5. 
6  Id. 



Let us further assume that in 2013 the glide path increase from 21% to 31 %7  creates an 

incremental addition of 1 million MWh. Would AEP Ohio be required to make 1 million MWh 

available to customers waiting in the RPM priced queue, or would in this example no additional 

customers receive RPM pricing as the 2012 addition for Governmental Aggregation absorbed the 

whole glide path for that year? If the application of the Commission’s modification to the 

Stipulation results in a reduction of the full intended increment in 2013 and 2014 / 2015 for 

shopping customers it is unreasonable and violates a key provision of the Stipulation. 

(C) On page 68 of the Opinion and Order the Commission authorizes AEP Ohio to 

place into effect the new rates with the January billing cycle. RESA believes that it is reasonable 

to commence the AEP Ohio ESP II with the January billing cycle, so long as there is a 

mechanism for hearing implementation issues and disputes and then making the necessary 

adjustments to the overall program. For example, RESA supports the Stipulation including the 

criteria for allocation of the RPM pricing contained in Appendix C. Appendix C 1 i provides a 

group 2 priority out of 5 priority groups to customers who began taking service between July 1, 

2011 and September 7th  Good faith factual disputes exist today as to what constitutes "taking 

service". Final resolution on a case by case basis of how that is to be done will affect the queue 

line and the allocation of RPM pricing. Arrangements should be made to quickly hear and 

dispose of such claims so for 2012 the assignment of RPM pricing can be finalized soon. This is 

just one of what no doubt will be many implementation claims. Thus, it is reasonable to have a 

process for resolving such disputes equitably for all parties including AEP Ohio. This process 

should be included in the Final Order. 

For this example it is assumed that the Securitization legislation has passed. 

I,’ 



WHEREFORE, the Retail Energy Supply Association respectfully requests that the 

Commission grant its Application for re-hearing on the two grounds set forth above. 

Respectfully submitted, 

M. Howard Petricoff (0008287) 
Lija Kaleps-Clark (0086445) 
Vorys, Sater, Seymour and Pease LLP 
52 E. Gay Street 
Columbus, OH 43215 
614-464-5414 
mhpetricoffvorys.corn 

Attorneys for Retail Energy Supply Association 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and accurate copy of the foregoing 
document was served this 13th day of January, 2012 by electronic mail, upon the persons 
listed below. 

hi 	1f 
M. Howard Petricoff 	 - 

Steven T. Nourse 
Matthew Satterwhite 
Anne M. Vogel / Jay Jadwin 
American Electric Power Service 
Corporation 
1 Riverside Plaza, 29 11,  Floor 
Columbus, OH 43215 
stnourse@aep.com  
mjsatterwhiteaep.com  
jejadwin@iaep.com  

Daniel R. Conway 
Porter, Wright, Morris & Arthur 
Huntington Center 
41 S. High Street 
Columbus, OH 43215 
dconwav@iporterwright.com  

Samuel C. Randazzo 
Frank P. Darr 
Joseph E. Oliker 
McNees Wallace & Nurick LLC 
21 E. State Street, 17th Floor 
Columbus, OH 43215 
sam@imwncmh.com  
fdarr@mwncmh.com  
joliker@mwncmh.com  

David F. Boehm 
Michael L. Kurtz 
Boehm, Kurtz & Lowry 
36 E. Seventh Street, Suite 1510 
Cincinnati, OH 45202 
dboehm@jbkl1awfirm.com  
mkurtz@bkllawfirm.com  

David C. Rinebolt 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
231 W. Lima St. 
P.O. Box 1793 
Findlay, OH 45840-1793 
drinebolt@yohiopartners.org  
cmooney2 @columbus.rr.com  

John W. Bentine 
Mark S. Yurick 
Chester Willcox & Saxbe LLP 
65 E. State Street, Suite 1000 
Columbus, OH 43215 
jbentine@cwslaw.com  
myurick@cwslaw.com  
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Dorothy Corbett 
Duke Energy Business Services, LLC 
139 E. Fourth St., 1303 Main 
Cincinnati, OH 45202 
Dorothv.corbett@duke-energv.com  

Richard L. Sites, General Counsel 
Senior Director of Health Policy 
Ohio Hospital Association 
155 E. Broad St., 15th Floor 
Columbus, OH 43215-3620 
ricksohanet.com  

Maureen R. Grady / Jody Kyler 
Terry L. Etter / Michael E. Idzkowski 
Assistant Consumers’ Counsel 
10 W. Broad Street, Suite 1800 
Columbus, OH 43215-3485 
gradv@occ.state.oh.us  
etter@yocc.state.oh.us  
kyler@occ.state.oh.us  
idzkowsko@occ.state.oh.us  

Mark A. Hayden 
FirstEnergy Service Company 
76 South Main Street 
Akron, OH 44308 
haydenm@firstenergvcorp.com  

Barth Royer 
Bell & Royer Co. LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 
barthroyer@aol.com  

Lisa G. McAlister / Matthew W. Warnock 
Terrence O’Donnell / Christopher 
Montgomery 
Bricker & Eckler LLP 
100 S. Third Street 
Columbus, OH 43215-4291 
lmcalister@bricker.com  
mwarnock@bricker.com  
cmontgomery@bricker.com  
todonnell@bricker.com  

James F. Lang / Laura C. McBride 
N. Trevor Alexander 
Calfee, Halter & Griswold LLP 
1400 KeyBank Center 
800 Superior Avenue 
Cleveland, OH 44114 
jlang@calfee.com  
lmcbride@calfee.com  
talexander@calfee.com  

Michael R. Smalz 
Joseph V. Maskovyak 
Ohio Poverty Law Center 
555 Buttles Avenue 
Columbus, OH 43215 
msmalz@ohiopovertylaw.org  
jmaskovyak@yohiopovertv1aw.org  

Henry Eckhart 
	

Shannon Fisk 
1200 Chambers Road, Ste. 106 

	
2 North Riverside Plaza, Suite 2250 

Columbus, OH 43212 
	

Chicago, IL 60606 
henryeckhart@aol.com  

-12- 



Holly Rachel Smith 
Keating Muething & Kiekamp PLL 
Hitt Business Center 
2803 Rectortown Road 
Marshall, VA 20115 
hol1v@iraysmithlaw.com  

Christopher L. Miller 
Gregory H. Dunn / Asim Z. Haque 
Schottenstein Zox and Dunn Co. LPA 
250 West Street 
Columbus, OH 43215 
cmiller@szd.com  
gdunn@szd.com  / ahague@szd.com  

Douglas G. Bonner 
Emma F. Hand 
Keith C. Nusbaum 
SNR Denton US LLP 
1301 K St., NW 
Suite 600 East Tower 
Washington, DC 20005 
Doug.bonner@snrdenton.com  
Emma.hand@jsnrdenton.com  
Keith.nusbaum@ysnrdenton.com  

Elizabeth Camille Yancey 
Tara Santarelli 
Ohio Environmental Council 
1207 Grandview Ave., Suite 201 
Columbus, OH 43212 
Camil1e@ytheoec.org  

William L. Massey 
Covington & Burling LLP 
1201 Pennsylvania Avenue, NW 
Washington Dc 20004-2401 
wmassey@cov.com  

Thomas J. O’Brien 
Bricker & Eckler 
100 S. Third Street 
Columbus, OH 43215-4291 
tobrien@bricker.com  

Laura Chappelle 
4218 Jacob Meadows 
Okemos, MI 48864 
laurac@’chappelleconsulting.net 

Pamela A. Fox 
Law Director 
City of Hilliard 
Hilliard, Ohio 
pfox@hilliardohio.gov  

Stephen W. Chriss 
Wal-Mart Stores, Inc. 
2001 SE 10th Street 
Bentonville, Arkansas 72716 
Stephen.chriss@wal-mart.com  

Glen Thomas 
1060 First Avenue, Ste. 400 
King of Prussia, PA 19406 
gthomas@gtpowergroup.com  

Gary A. Jeffries 
Dominion Resources Services, Inc. 
501 Martindale Street, Ste. 400 
Pittsburgh, PA 15212-5817 
Gary.a.jeffriesdom.com  

Kenneth P. Kreider 
Keating Muething & Kiekamp PLL 
One East Fourth Street, Suite 1400 
Cincinnati, OH 45202 
kpkreider@kmklaw.com  
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Carolyn Flahive 
Thompson Hine 
41 S. High St., Suite 1700 
Columbus, OH 43215-6101 
Carolyn. flahivethompsonhine.com  

Philip B. Sineneng 
Thompson Hine LLP 
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