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APPLICATION FOR REHEARING OF ORDER ON REMAND
OF INDUSTRIAL ENERGY USERS-OHIO

Pursuant to Section 4903.10, Revised Code, and Rule 4901-1-35, Ohio
Administrative Code (“O.A.C."}, Industrial Energy Users-Ohio (“IEU-Ohio”) respectfully
submits this Application for Rehearing of the Order on Remand issued by the Public
Utilities Commission of Ohio (“Commission”) on October 3, 2011 concerning the electric
security plans (‘ESP”) of Columbus Southern Power Company and Ohio Power
Company (individually “CSP” and “OP,” respectively, and collectively “Companies” or
“AEP-0Ohio”). The Commission’s Order on Remand is unlawful and unreasonable in the
following respects:

1. The Commission’s finding that the Companies may collect revenues for

the carrying costs of 2001-2008 incremental environmental investments
(“pre-2009 Component”) pursuant to Section 4928.143(B)(2)(d), Revised
Code, is unlawful and unreasonable because the Companies failed to

demonstrate that granting such collection would have the effect of
providing certainty regarding retail electric service.

2. The Commission’s finding that the Companies may collect revenues for
the pre-2009 Component pursuant to Section 4928.143(B)(2)(d), Revised
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Code, is unlawful and unreasonable because the Companies failed to
demonstrate that their other revenues did not provide adequate
compensation.

3. The Commission's authorization of the pre-2009 Component pursuant to
Section 4928.143(B)(1), Revised Code, was unlawful and unreasonable in
that it is based on a statutory provision that was not advanced by any
party to the proceeding and was beyond the scope of the Supreme Court’s
remand directing the Commission to determine if a provision of Section
4928.143(B)(2), Revised Code, supports collection of these revenues.

4. The Commission unlawfully and unreasonably permitted collection of the
pre-2009 Component during a period in which there was no legal authority
to permit collection of those revenues.

5. The Commission’s Order on Remand is unlawful and unreascnable
because it failed to order the adjustment of phase-in deferral balances of
OP caused by the ESP rate caps on the theory that the proposed
adjustment “would be tantamount to retroactive ratemaking.”

6. The Commission’s Order on Remand is uniawful and unreasonable
because it failed to order the adjustment of the phase-in deferral balances
of OP based on a finding not supported in the record that the “past rates
... have already been collected from customers.”

7. The Commission’s Order on Remand is unlawful and unreasonable in that
it extended the prohibition of retroactive ratemaking to prevent the
adjustment of phase-in deferral balances that had not been collected from
customers and which were subject to further adjustment by the
Commission's order establishing the basis for those deferral balances.

8. The Commission’s Order on Remand is unlawful and unreasonable in that
it failed to address the flow-through effects of Supreme Court’s finding that
the Commission’s original Opinion and Order on deferral balances,
recovery of delta revenues, and the earnings of the Companies.

As discussed in greater detail in the Memorandum in Support attached hereto,

IEU-Ohio respectfully requests that the Commission grant this Application for
Rehearing, immediately provide consumers relief from the unreasonable and unlawful

rates, or, alternatively, condition receipt of any revenues from such rates on a refund

obligation through the reconciliation associated with any deferral amortization.
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BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHIO

in the Matter of the Application of Columbus
Southern Power Company for Approval of its
Electric Security Plan; an Amendment to its
Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

Case No. 08-917-EL-SSO

Tt st vt “pne?

In the Matter of the Application of Ohio Power
Company for Approval of its Electric Security
Plan; and an Amendment to its Corporate
Separation Pian.

Case No. 08-918-EL-SSO

Sonar it gt g’

MEMORANDUM IN SUPPORT

I INTRODUCTION

On October 3, 2011, the Commission issued its Order on Remand in these
matters. IEU-Ohio seeks rehearing regarding three significant areas addressed by the
Order on Remand. Initially, IEU-Ohio seeks rehearing on the Commission's decision to
permit the recovery of carrying charges on incremental 2001-2008 environmental
investments (pre-2009 Component). Second, IEU-Ohio seeks rehearing of the
Commission’s order permitting the Companies to retain revenues due to the pre-2009
Component between the time when the Commission made collection subject to refund
and the date of the Order on Remand. Third, IEU-Chio seeks rehearing on the
Commission’s refusal to flow-through the effects of the findings that the charges at issue

in these cases were not properly authorized.
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. ARGUMENT

1. The Commission’s finding that the Companies may collect
revenues for the carrying costs of 2001-2008 incremental
environmental investments (“pre-2009 Component”) pursuant
to Section 4928.143(B)(2)(d), Revised Code, is unlawful and
unreasonable because the Companies failed to demonstrate
that granting such collection would have the effect of
providing certainty regarding retail electric service.

In the October 3, 2011 Order on Remand, the Commission found that the
requirements of Section 4928.143(B)}{2)(d), Revised Code, were satisfied and allowed
collection of the pre-2009 Component." In support of its decision, the Commission
relied on testimony in the initial 2008 hearings indicating that a carrying cost is related to
long-term investment and that pre-2009 Component investments are necessary to keep
coal-fired facilities running.? The Commission resorted to reliance on the prior record
because the Companies offered no new testimony in support of the pre-2009
Component during the remand hearing.®> Given the lack of evidence to support a finding
that the pre-2009 Component would have “the effect of stabilizing or providing certainty
regarding retail electric service,” the Commission’s decision to authorize recovery of
the pre-2009 Component because it had the effect of making retail electric service more
certain was unlawful and unreasonable.

Section 4928.143(B)(2){d), Revised Code, provides in relevant part that an ESP

may include provisions including “charges relating to ... carrying costs ... as would have

' Order on Remand at 14.

2 1d. citing the direct and rebuttal testimony of Philip Nelson.

% Cos. Remand Ex. 2. Mr. Nelson summarized his prior testimony and testified that he had been advised
by counsel that various provisions of Section 4928.143(B)(2), Revised Code, authorized recovery of the
revenues.

4 Section 4928.143(B)(2)(d), Revised Code.
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the effect of ... providing certainty regarding retail electric service.” “Certainty” denotes
that the retail electric service is made probable of occurrence. “Retail electric service” is
statutorily defined to mean “any service involved in supplying or arranging for the supply
of electricity to ultimate consumers in this state, from the point of generation to the point
of consumption.” The burden of demonstrating that the charge makes more certain the
provision of retail electric service rests with the Companies® Thus, Section
4928.143(B)(2)(d), Revised Code, requires the Companies {o provide evidence to
demonstrate a basis on which the Commission can find that the pre-2009 Component is
necessary to make retail electric service probable.

In authorizing collection of the pre-2009 Component, however, the Commission
did not the factual basis necessary to show that the statutory requirements were met.
As noted above, the first reference to the 2008 hearing testimony merely describes the
nature of a carrying charge and states that it is the annual cost associated with a capital
investment.” The second reference is to testimony regarding the use of investments in
environmental plant to keep low-cost coal-fired generation running.® The Commission
then supports its finding by reference to Commission Staff's (“Staff’) testimony from the
2008 hearings that investment supporting compliance with environmental requirements

is in the public interest’® The testimony relied upon by the Commission does not

® Section 4928.01(A)(27), Revised Code.
® Section 4928.143(C), Revised Code.

” Order on Remand at 13-14.

8 1d. at 14.

% id.
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connect the outcome required by Section 4928.143(B)(2)(d), Revised Code, to the pre-
2009 Component.

Although it lacked a record to support a finding that the authorization of the pre-
2009 Component was authorized by Section 4928.143(B)(2)(d), Revised Code, the
Commission attempted to legitimize its decision by offering that the investments allow
the continued operation of coal-fired generation plants. As a result, the Commission
concluded customers benefit because the costs of these investments would be lower
than if purchased power was used to satisfy customer demand.’® However, this
discussion comes with no quantification and does not address whether there is a need
to fund incremental environmental investments so as to provide certainty regarding
retail electric service. Thus, the Commission buttressed its decision with a discussion
that has nothing to do with the statutory finding the Commission was required to make
under Section 4928.143(B)(2)(d), Revised Code. The discussion that the pre-2009
Component might produce a lower cost than the purchase of power says nothing
regarding whether that investment was necessary to make retail electric service more
certain.

Further the Commission's “finding” regarding the benefits of company generation
is not consistent with the manner in which generation resources are dispatched to
service CSP and OP customers. CSP and OP are members of PJM Interconnection,
Inc. (“PJM”). “PJM dispatches resources based upon the least cost set of offer prices to
meet actual load that materializes within the PJM footprint and without regard to things

like retail service areas. Thus, the dispatching of generation to meet the load of the

4.
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Companies’ customers is managed by PJM.”'" The assertion that CSP and OP
customers benefited from lower cost coal fired generation, therefore, finds no support in
the manner power is actually dispatched to those customers.

OP and CSP did not provide any evidence that the pre-2009 Component is
necessary to provide certainty in the provision of retail electric service, and the two
references to the record used by the Commission to support authorization of the pre-
2009 Component fail to demonstrate that the statutory requirements of Section
4928.143(B)(2)(d), Revised Code, are satisfied. Moreover, the Commission’s
suggestion that customers benefited from environmental investments is inconsistent
with the unrefuted testimony of both the Companies and IEU-Ohio regarding the
manner in which electric service is dispatched by PJM. Because there is no record to
support a finding authorizing the pre-2009 Component under Section 4928.143(B)(2)(d),
Revised Code, the Commission’s decision is unlawful and unreasonable.

2, The Commission’s finding that the Companies may collect

revenues for the pre-2009 Component pursuant to Section
4928.143(B){2)(d), Revised Code, is unlawful and unreasonable

because the Companies failed to demonstrate that their other
revenues did not provide adequate compensation.

The Companies, through the entirety of these proceedings, have made no claim
that the revenue from the rates and charges other than those found illegal by the
Supreme Court’s April 19, 2011 decision is inadequate to compensate the Companies
for standard service offer (“SSQ") service. IEU-Ohio noted that there was not an

economic basis for authorizing recovery, but the Commission rejected IEU-Ohio’'s

"' Direct Testimony of Kevin M. Murray on Behalf of Industrial Energy Users-Ohio (June 30, 2011) at 6-7.
The Companies’ testimony in the 2008 hearings is consistent with Mr. Murray's description. Voi. Xl at 58-
60.
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position, stating that there was no support “that AEP-Ohio is required to make such a

12 |n this regard, the

showing or pass an earnings test as a condition of recovery.
Commission has violated its own policy regarding the legal basis for authorizing rate
increases under Section 4928.143(B)(2), Revised Code, and the resulting decision is
unlawful and unreasonable.

This failure is no small defect, given the Commission’s prior rulings on the
Companies' proposed charges which the Commission rejected because the Companies
failed to make such a demonstration. For example, the Commission refused to approve
a separate rider for various elements of the Companies’ proposed Enhanced Service
Reliability Plan without addressing those costs in the context of a full rate review.'
Thus, the Commission's approval of additional compensation for the pre-2009
Component without a demonstration that the Companies were not properly
compensated for their incremental environmental investments violates Commission
policy without explanation and is a separate basis for finding that the recovery of
revenues under Section 4928.143(B}2)(d), Revised Code, is unlawful and
unreasonable.

3. The Commission’s authorization of the pre-2009 Component
pursuant to Section 4928.143(B)}{1), Revised Code, was
unlawful and unreasonable in that it is based on a statutory
provision that was not advanced by any party to the
proceeding and was beyond the scope of the Supreme Court’s
remand directing the Commission to determine if a provision

of Section 4928.143(B)(2), Revised Code, supports collection
of these revenues.

2 Order on Remand at 13.

3 See, e.g., Opinion and Order at 34 (Mar. 18, 2009) (enhanced service reliability).
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In remanding the pre-2009 Component for the Commission’s further review, the
Supreme Court was specific as to the scope of the review the Commission could
undertake. After rejecting the Commission’s argument that it had the authority to
approve the pre-2009 Component without reference to a specific provision of Section
4928.143(B)(2), Revised Code, the Court went on to state “the commission may
determine whether any of the listed categories of (B){(2) authorize recovery of
environmental carrying charges.”* As dictated by the Supreme Court's decision, the
scope of the remand was limited to whether a provision of Section 4928.143(B)(2),
Revised Code, provided a basis for authorization of the pre-2009 Component.

Despite the express limitation contained in the Court’s remand, the Commission
concluded “that our decision in this case is consistent with the broad authority granted
to the Commission by Section 4928.143(B)(1), Revised Code.”’®> The Commission then
added that “[t}he carrying charges are a specific component of the Companies’ standard
service offer generation rates and are directly related to environmental investments
made at generating facilities which are used to serve standard service offer
customers.”’®

The alternative theory the Commission offered for authorizing the pre-2009
Component was not supported by any party, including the Companies, as a basis for
these revenues. A review of the Companies’ testimony and post-hearing initial and

reply briefs demonstrates that the only grounds on which the Companies sought

“ In re Columbus S. Power Co, 128 Ohio St. 3d 512, 520 (2011) {(Remand Decision).
® Order on Remand at 15.

1.
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recovery of the pre-2008 Component were various subdivisions of Section
4928.143(B)(2), Revised Code."” The intervenors opposing the Companies did not
support any recovery, but their attention also was properly directed at the application of
Section 4928.143(B}(2), Revised Code. As the Commission notes in the Order on
Remand, the Staff similarly premised its support for authorization on Section
4928.143(B)(2)(d), Revised Code.'® Thus, the Commission reached well-beyond the
basis on which any of the parties argued to find some justification for allowing the
Companies to continue to recover the pre-2009 Component in their rates.

fn reaching beyond Section 4928.143(B)(2), Revised Code, to justify
authorization for the pre-2009 Component, the Commission not only unfairly injected an
alternative theory of recovery but also violated the law of the case established by the
Supreme Court’s remand. Applicable to both judicial and administrative proceedings, '°
the doctrine of the law of the case provides “that the decision of a reviewing court in a
case remains the law of that case on legal questions involved for all subsequent
proceedings in the case at both the trial and reviewing levels.”® As the Supreme Court
has found, “the rule is necessary to ensure consistency of results in a case, to avoid

endless litigation by settling the issues, and to preserve the structure of superior and

" Columbus Southern Power Company's and Ohio Power Company's Initial Post-Hearing Brief on
Remand at 13-15 (Aug. 5, 2011); Columbus Southern Power Company's and Ohio Power Company’s
Reply Brief on Remand at 35-37 (Aug. 12, 2011).

% Order on Remand at 12.

19 Worthington City Schools Board of Education v. Franklin County Board of Revision, 129 Ohio St. 3d 3,
949 N.E.2d 986, 990 n.2 (2011); Colonial Village, Ltd., v. Washington Counly Board of Revision, 123
Ohio St. 3d 268, 272-73 (2009).

2 Nolan v. Nolan, 11 Ohio St. 3d 1, 3 (1984).
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inferior courts as designed by the Ohio Constitution.”! The effect of applying the law of
the case to a remand results in a narrowing of the legal arguments that may be further
litigated: “Thus, where at a rehearing following remand a trial court is confronted with
substantially the same facts and issues as were involved in the prior appeal, the court is
bound to adhere to the appellate court's determination of the applicable law.”?

The Supreme Court’s order regarding the pre-2009 Component was specific: the
Commission was to determine if the pre-2009 Component was supported by a provision
of Section 4928.143(B)(2), Revised Code. The parties understood the Court’s directive
and followed it. Nonetheless, the Commission went beyond the law of the case and
found that authorizing the pre-2009 Component was consistent with 4928.143(B)(1),
Revised Code.

The failure to follow the law of the case renders the decision unIawaI and
unreasonable. “[Albsent extraordinary circumstances, such as an intervening decision
by [the Supreme Court], an inferior court has no discretion to disregard the mandate of
a superior court in a prior appeal in the same case.” Failure to follow the law of case
is a ground for reversal.?*

In this instance, the Commission’s failure to foliow the law of case requires the
Commission to grant rehearing to remove any reliance on Section 4928.143(B)(1),

Revised Code, from its consideration of the issues remanded to the Commission. As

discussed above, the Commission’s findings authorizing recovery under Section

.
Z1d
Z Notan v. Nolan, 11 Ohio St. 3d at 5.

24 Id
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4928.143(B)(2)(d), Revised Code, do not find support in the record. Thus, the
Commission’s resort to an alternative basis for authorizing the pre-2009 Component
under Section 4928.143(B)(1), Revised Code, is unlawful and highly prejudicial.
4. The Commission unlawfully and unreasonably permitted
collection of the pre-2009 Component during a period in which

there was no legal authority to permit collection of those
revenues.

By the terms of the Order on Remand, the Commission permitted the Companies
to continue to collect the pre-2009 Component from the time of the Supreme Court's
remand through the date the Commission issued the Order on Remand.? In permitting
the Companies to retain the revenues from the time the Commission made the relevant
tariffs subject to refund through the time that the Commission issued its Order on
Remand, the Commission unlawfully and unreasonably permitted the Companies to
collect revenues for which there was no legal authorization.

Under Section 4928.141, Revised Code, an electric distribution utility (‘EDU") is
authorized to establish a SSO in the form of either a Market Rate Offer under Section
4928.142, Revised Code, or an ESP under Section 4928.143, Revised Code. If the
EDU selects an ESP, then the authorized ESP may contain only those provisions set
out in Section 4928.143(B)(1) and (2), Revised Code. While (B)(1) states that the SSO
shall include a provision for the supply and pricing of electric generation service, other

provisions may be authorized under (B)(2), but only if those provisions fall within the

% Order on Remand at 15.
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terms of the list contained in (B)(2). “So if a given provision does not fit within one of the
categories listed following’ (B)(2), it is not authorized by statute.”?®

In its April 19, 2011 decision, the Supreme Court found that the Commission had
failed to provide a legal justification supporting the collection of revenues for the pre-
2008 Component. Following the Court’s decision, the Commission did not issue any
order or entry that found that the pre-2009 Component was properly recoverable under
Section 4928.143(B){(2), Revised Code, until October 3, 2011. Notably, the
Commission, in the May 4, 2011 Entry, recognized that the Companies had no claim to
continue to collect these revenues and ordered revised tariffé reducing the Companies’

t% The Commission subsequentiy

rates by removing the pre-2009 Componen
permitted the Companies to continue to collect its then-current rates subject to refund
on May 25, 2011 beginning with the June 2011 billing cycle,28 but it did not make any
finding that the pre-2009 Component was lawfully includable in rates. Only after the
Commission issued the Order on Remand can it be claimed that collection of the the
pre-2009 Component on October 3, 2011 was authorized. °

For the period of April 19, 2011 until October 3, 2011, therefore, the continued

collection of the pre-2009 Component was without legal authority. The Supreme Court

had found that the Commission’s justification for allowing collection of the pre-2009

% Remand Decision, 128 Ohio St. 3d at 520.

# Entry (May 4, 2011).

% Entry (May 25, 2011).

® The fegality of the authorization to collect the pre-2009 Component remains at issue, as discussed

above. Here the focus is on the unlawfulness of the collection of the pre-2009 Component following the
Court’s decision and the Commission’s Order on Remand.
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Component was unlawfui. Tariffs recognizing the Court’s decision became effective for
the June 2011 billing cycle.®® That situation remained unchanged until October 3, 2011.
As a result, the pre-2009 Component was not lawfuily authorized for the May 25, 2011-
October 3, 2011 period. On rehearing, the Commission must modify the Order on
Remand to assure that customers are properly compensated (as in a reduction of
deferrals) for this portion of the pre-2009 Component that was improperly coliected from
them.

5. The Commission’s Order on Remand is unlawful and
unreasonable because it failed to order the adjustment of
phase-in deferral balances of OP caused by the ESP rate caps
on the theory that the proposed adjustment “would be
tantamount to retroactive ratemaking.”

6. The Commission’s Order on Remand is unlawful and
unreasonable because it failed to order the adjustment of the
phase-in deferral balances of OP based on a finding not
supported in the record that the “past rates ... have already
been collected from customers.”

7. The Commission’s Order on Remand is unlawful and
unreasonable in that it extended the prohibition of retroactive
ratemaking to prevent the adjustment of phase-in deferral
balances that had not been collected from customers and
which were subject to further adjustment by the Commission’s
order establishing the basis for those deferral balances.

8. The Commission’s Order on Remand is unlawful and
unreasonable in that it failed to address the flow-through
effects of Supreme Court’s finding that the Commission’s
original Opinion and Order on deferral balances, recovery of
delta revenues, and the earnings of the Companies.

As part of the evidence presented in the remand hearing, IEU-Ohio and the Ohio

Consumers’ Counsel (“OCC”) offered a reasonable and legally proper way to assure

% In contrast to the situation presented by deferrals discussed below, revenues collected prior to the May
25, 2011 Entry could not be refunded to customers absent either a party entering into an appropriate
bond or a Commission order making the collection subject to refund.
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that phase-in deferral balances were properly restated so as to avoid charging
customers for amounts that were not properly included in rates. IEU-Ohio further
recommended that adjustments needed to be made in other areas directly impacted by
the Court's decision. In its Order on Remand, however, the Commission refused to
implement those recommendations on the basis that the proposed adjustment to
deferrals “would be tantamount to unlawful retroactive ra’temaking.”31 The Commission
also asserted that the prohibition on retroactive ratemaking applied because the
Commission could not “order a prospective adjustment fo account for past rates that
have already been collected from customers.”? The Commission further rejected IEU-
Ohio’'s recommendation that the Commission address othér matters affected by the
Supreme Court's remand.>® Because the Commission improperly found that the
prohibition of retroactive ratemaking applied, the Commission’s decision to refuse to
adjust the deferrals and other related issues was unlawful and unreasonable.

The rationale for adjusting deferrals for flow-through effects of the remanded
issues is straight-forward. Prior to the Commission’s May 4, 2011 Entry, OP estimated
that the accumulated deferred revenue eligible for future collection would be $643
million by late 2011. However, OP’s estimate of deferred revenue eligible for future
collection is a residual calculation. It is the difference between the revenue collected
during the ESP period subject to the bill increase limitations and the revenue increases

that would have otherwise occurred without such limitations. OP’s estimate of deferred

* Order on Remand at 35-36.
2 1d. at 36.

B 1d.
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revenue is significantly excessive because embedded in the math that produced OP’s
estimate is an allowance for revenues which cannot be lawfully recognized for purposes
of establishing rates and charges.

The 2009 ESP Opinion and Order authorized OP and CSP to, individually, collect
a total revenue amount, part of which was collectable during the term of the current ESP
and part of which was deferred for collection in the future > The portion of such total
authorized revenue deferred for future collection (through a phase-in mechanism) is a
subset of the total revenue collection that the Commission may lawfully authorize
through the exercise of its authority in Section 4928.143, Revised Code. The amount of
the revenue deferred for future collection through a phase-in mechanism must also be
“just and reasonable.”®

In keeping with this “just and reasonable” standard, the Commission must, in
compliance with the Supreme Court’s decision, reduce the total authorized revenue in
the current ESP Opinion and Order by the amount of revenue that the Commission
previously included in this total. Because the portion of the total authorized revenue
that was deferred for collection is defined by a residual calculation, the deferred
revenues must be reduced by an amount equal to that portion of the revenues
authorized by the Commission in its ESP Opinion and Order that the Supreme Court
determined were unlawful. If OP is permitted to collect deferred revenues calculated as

though the revenue amounts the Commission authorized in the current ESP Opinion

* Opinion and Order at 20-24 (Mar. 18, 2009).
% Section 4928.144, Revised Code.
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and Order were lawful, the requirement that the phase-in rates are just and reasonable
cannot be satisfied.

Thus, Section 4928.144, Revised Code, and the recent Supreme Court decision
require a restatement of the amount of deferred revenue eligible for future collection to
properly reflect the value associated with the Companies’ unlawfully authorized revenue
increases plus an appropriate allowance for carrying charges. Unless the deferred
revenue balance is restated and substantially lowered, the amount of revenue increase
which the Supreme Court has held to be unlawful will be embedded in the amount of
revenue deferred for future collection. Unless the deferred revenue balance is restated,
the injustice of the unlawfully authorized increases will be perpetuated for seven years
through a phase-in rider that ignores reality and the law.

Commission action regarding the effect of the remand, however, is not limited to
the deferred balances OP will be seeking to recover. The second illustrative area
concerns the amount of revenue which OP and CSP may lawfully collect through
mechanisms that allow, as permitted by the Commission, recovery of “delta revenue.”
Delta revenue is the revenue difference between rates and charges in a reasonable
arrangement and the revenue produced by rates and charges in an otherwise
applicable tariff schedule. For example, the Commission has authorized delta revenue
recovery as a result of a reasonable arrangement for Ormet Primary Aluminum
Corporation (“Ormet”).*® The unlawful revenue increases identified by the Supreme

Court are embedded in the revenue produced by the otherwise applicable rate(s) for

% In the Matter of the Application of Ormet Primary Alum. Corp. for Approval of a Unigue Arrangement
with Ohio Power Co. and Columbus Southern Power Co., Case No. 09-119-EL-AEC, Opinion and Order
{(July 15, 2009).

{C35901:6 } 18



Ormet. Thus, the amount of delta revenue eligible for collection as a result of the Ormet
reasonable arrangement has been unlawfully overstated in the past and will be
unlawfully overstated going forward unless the unlawfully authorized revenue is
removed from the rates and charges in the otherwise applicable tariff schedule(s).

Similarly, the operation of the Universal Service Fund (“USF”) generates revenue
recovery that is overstated. This fund provides bill payment assistance to income
eligible residential consumers, and other consumers pay USF charges to make OP and
CSP whole for the difference in the amount collected from income eligible customers
and the amount such customers would have paid on the otherwise applicable rate. As
in the case of the delta revenue illustration above, the unlawfully authorized revenue
caused the otherwise applicable rate to be higher than the lawful rate and, in turn,
increased the magnitude of the USF charges that have been paid and will continue to
be paid unti the unlawfully authorized revenue and all of its implications are stripped
from all rates and charges (including riders).

The third illustrative area involves the effect of the unlawfully authorized revenue
increases and the operation of the retrospective significantly excessive earnings test
(“SEET").¥” Revenues unlawfully authorized and collected must, for ratemaking and
SEET purposes, be classified, dollar-for-dollar, as revenues the utility actually received
as a result of the ESP (after taxes, the revenues become net income on the Companies’
income statements). If the Commission properly jurisdictionalizes the income statement
and the balance sheet values that drive the SEET determination (as IEU-Ohio has

previously and unsuccessfully — to this point — argued is required by Ohio law), the

3 Section 4928.143(F), Revised Code.
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SEET can provide the Commission with an opportunity to rectify, at least in part, the
effect of unlawfully authorized and collected revenue.

The fourth illustrative area concerns the relationship between the Companies’
current ESPs (with the embedded unlawfully authorized revenue therein) and the pian
filed in the 2011 ESP Application. The revenue produced by the current ESPs
(including the embedded unlawfully authorized revenue) provides the revenue
foundation for the 2011 ESP.*® This foundation is excessive by the unlawfully
authorized amount of revenue and is itself unlawful to that extent. Although the 2011
ESP is currently the subject of a partial stipulation, the Commission has nof yet ruled on
the stipulation and may be required to conduct hearing on the original applications if the
Stipulation is rejected or withdrawn. Thus, the effects of the remand remain relevant to
the 2011 ESP Application.

In summary, the Supreme Court has determined that the Commission authorized
CSP and OP to unlawfully bill and collect increased revenue. More than two years have
passed since the Companies implemented the unlawful authority to increase revenue,
rates, and charges over the objections of every consumer group that participated in
these proceedings. Hundreds of millions of dollars of consumers’ wealth have already
been unlawfully transferred to the Companies, and this unlawful wealth transfer will be
perpetuated in numerous ways until the Commission strips away all the effects of the

unlawfully authorized revenue increases.

* n the Matter of the Appiication of Columbus Southern Power Company and Ohio Power Company for
Authority to Establish a Standard Service Offer Pursuant to 4928.143, Ohioc Rev. Code, in the Form of an
Electric Security Plan, Case No. 11-346-EL-SSO, et al., Testimony of David Roush, Exhibit DMR-2
{January 27, 2011) {*2011 ESP Application”}.
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Requiring a proper restatement of amounts of deferrals that may be collected in
rates is not novel. This Commission has recognized its duty to supervise what is
recovered from customers regardless of the accounting treatment the Companies have
used to state the values of assets. [n the 1991 CSP rate case, for example, the
Commission applied the terms of the Zimmer Restatement Case settlement to reduce a
booked allowance for funds used during construction (*“AFUDC”) to restate the rate base
for the Zimmer plant because the amounts booked were inconsistent with proper
regulatory accounting and the terms of the settlement.®*® Thus, regulatory law drives
accounting decisions, and not the other way around.

The Commission itself recognized in the Opinion and Order that the deferrals
booked by the Companies were not sacrosanct. In setting the bill limiters, the
Commission held: “[W]e exercise our authority pursuant to Section 4828.144, Revised
Code, and find that the Companies should phase-in any authorized increases so as not
to exceed, on a total bill basis, an increase of 7 percent for CSP and 8 percent for OP
for 2009, an increase of 6 percent for CSP and 7 percent for OP for 2010, and an
increase of 6 percent for CSP and 8 percent for OP for 2011 are more appropriate
levels.”® The Commission continued that “[ajny amount over the aflowable total bill

increase percentage levels will be deferred.”! The resulting surcharge was to be based

* In the Matter of the Application of Columbus Southern Power Co. for Authority to Amend its Filed Tariffs
to Increase the Rates and Charges for Electric Service, Case No. 91-418-EL-AIR, Opinion and Order at
15-18 (May 12, 1992).

“ Opinion and Order at 22 (March 18, 2009).

* Id. (emphasis added).
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on the balance remaining at the end of 2011.*2 The Companies themselves recognize
that the amounts that may be collected through the phase-in rider are subject to
continuing review through fuel adjustment clause (*FAC") proceedings that are ongoing.

When the Supreme Court subsequently found the POLR charge and the pre-
2008 Component to be illegal, the Commission was required to determine before
collections started how much if any of the deferrals were properly collectable. Just as
the Companies recognized when they filed tariffs in compliance with the May 4, 2011
Commission Entry and in the tariffs approved on October 26, 2011, the effect of the
remand is to require an evaluation of what is allowed to be recovered. One obvious
change is the effect of the Order on Remand on the current FAC rates and deferrals.
Part of the process also includes recognition of any changes that result from the 2009
and 2010 FAC reviews that are on-going. Ancther part is the recognition that the
deferrals on the Companies’ books are improperiy inflated because the POLR charges
and incremental environmental investments were included in the revenue calculation
subject to the bill limiters when they should not have been.

The Order on Remand, however, concludes that the Commission cannot adjust
deferrals or address the related issues because it cannot engage in retroactive
ratemaking. The Commission’s reliance on prohibition on retroactive ratemaking to
prevent it from addressing the flow-through effect, however, is misplaced.

Initially, the Commission relies on the Supreme Court’s remand decision in this

case.* The filed rate problem in this case arose when the Commission permitted the

* |d. at 22-23. The Commission recognized that the deferrals could be adjusted throughout the ESP term
if the FAC expense in a given period was less than the maximum phase-in FAC rate. /d. at 22.
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Companies to recover three months of rate increases, $62 million, prior to the effective
date of the tariffs authorized by the Opinion and Order. Finding that the Commission
engaged in retroactive ratemaking, the Supreme Court stated that “present rates may
not make up for doilars lost ‘during the pendency of commission proceedings,” and
concluded that “the commission violated the law when it granted AEP additional rates to
make up for regulatory delay.”44 The filed rate doctrine, however, prevented the Court
from ordering a refund of the $62 million already collected from customers. In contrast,
IEU-Ohio seeks to have the Commission address the revenues that OP (or the merged
OP and CSP*) will be seeking through the phase-in rider from 2012 to 2018 as a result
of the bill limits. Inasmuch as OP will be seeking additional revenues estimated at $642
million and inasmuch as the Commission has not determined whether any of the
deferred revenues are allowable, the Court’s holding concerning the filed rate doctrine
does not prevent the Commission from requiring the Companies to restate the deferred
revenues or take into account the remand in addressing other related issues such as
delta revenue recovery.

The Commission's reliance on the Lucas County and Ohio Consumers’ Counsel
cases® is similarly misplaced. In the Lucas County case, the Supreme Court agreed

that the Commission properly dismissed a complaint seeking a refund when the

“ Order on Remand at 36 n.40.

* Remand Decision, 128 Ohio St. 3d at 515.

“* The Companies have a filed a partial stipulation with the Commission that is currently under review. By
the terms of the partial stipulation, the Companies would be authorized to collect a recovery rider from
both OP and CSP customers. 2071 ESP Application, Stiputation at 26 (Sept. 7, 2011).

8 1d., citing Lucas County Commissioners v. Pub. Util. Commission, 80 Ohio St. 3d 344 (1997) and Ohio
Consumers’ Counsel v, Public Utilities Commission of Ohig, 121 Qhio St. 3d 362 (2009).
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complaint was filed after the challenged rates had been coliected. I[n affirming the
Commission’s decision, the Supreme Court stated, “The Public Utilities Commission of
Ohio is not statutority authorized to order a refund of, or credit for, charges previously
collected by a public utility where those charges were calculated in accordance with an
experimental rate program which was approved by the commission, but which has
expired by its own terms.”™’ In the Ohio Consumer’s Counsel case, the Commission
moved to dismiss an appeal on the basis that the underlying order had been
superseded by the Commission's adoption of a new order, thus preciuding any
prospective relief for consumers. In contrast to the situations presented in each of
these cases, IEU-Chio is not seeking a Commission order for a refund. If the
Commission takes the actions recommended by IEU-Ohio, it instead would be setting
the just and reasonable level of the prospective recovery as required by Section
4928.144, Revised Code, and adjusting the recovery of other revenues in a manner
consistent with the terms of the remand.

Indeed, the only way the Commission can reach a conclusion that it is prohibited
from acting on the requested adjustments to phase-in deferral amounts is by asseiting
that |EU-Ohio's recommendations if adopted would be “tantamount” to unlawful
retroactive remaking and concluding that rates have already been paid by customers.
The factual assertion that the Companies have collected these funds is not correct. The
deferrals created as a result of the March 18, 2009 Opinion and Order are for amounts
that have not been collected from customers. Rather they are uncollected amounts that

remain subject to adjustments that even the Companies concede can and will be made

47 | ucas County Commissioners, 80 Ohio St. 3d at 349.
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in the recoverable totals, and only upon approval of a recovery mechanism by the
Commission. Thus, when the Commission concluded in the Order on Remand that it
“cannot order a prospective adjustment to account for past rates that have already been
collected from customers and subsequently found to be justified,”® the decision is
premised on a condition (that rates have already been collected from customers) that is
not correct.

Because the premise for applying the prohibition of retroactive ratemaking is
wrong, the Commission’s deci‘sion is unlawful and unreasonable. In order to assure that
consumers are not further burdened by rates that illegally generated deferrals and
affected other matters such as delta revenues, the Commission must flow-through the
effects of the Supreme Court's remand.

. CONCLUSION

For the reasons outlined above, the Commission should grant rehearing to
remove the pre-2009 Component from rates, refund amounts improperly collected for
the pre-2009 Component from June to November 2011, and properly flow-through the
effects of the Supreme Court's decision. Failure to do so would be unlawful and
unreasonable and would shoulder consumers with additional revenue responsibility that

cannct be legally justified.

Respectfully submitted,

Z

Samuel C. Randazzo

“® Order on Remand at 36.
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