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BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the 
Application of Ohio Power 
Company and Columbus 
Southern Power 
Company for Authority to 
Merge and Related 
Approvals. 

In the Matter of the 
Application of Columbus 
Southern Power Company 
and Ohio Power Company 
for Authority to Establish 
a Standard Service Offer 
Pursuant to §4928.143, 
Ohio Rev. Code, in the 
Form of an Electric 
Security Plan. 

In the Matter of the 
Application of Columbus 
Southern Power Company 
and Ohio Power Company 
for Approval of Certain 
Accounting Authority. 

In the Matter of the 
Application of Columbus 
Southern Power Company to 
Amend its Emergency 
Curtailment Service 
Riders. 

In the Matter of the 
Application of Ohio Power 
Company to Amend its 
Emergency Curtailment 
Service Riders. 

In the Matter of the 
Commission Review of the 
Capacity Charges of Ohio 
Power Company and Columbus 
Southern Power Company, 

! • " • ' • • • " 

: Case No, 10-2376-EL-UNC 

. Case No. 11-346-EL-SSO 
: Case No. 11-348-EL-SSO 

: Case No. 11-349-EL-AAM 
: Case No. 11-350-EL-AAM 

: Case No. 10-343-EL-ATA 

Case No. 10-344-EL-ATA 

Case No. 10-2929-EL-UNC 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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Case No. 11-4920-EL-RDR 

Case No. 11-4921-EL-RDR 

In the Matter of the 
Application of Columbus 
Southern Power Company for 
Approval of a Mechanism, to 
Recover Deferred Fuel 
Costs Ordered Under Ohio 
Revised Code 4928.144, 

In the Matter of the 
Application of Ohio Power 
Company for Approval of a 
Mechanism to Recover ^ 
Deferred Fuel Costs 
Ordered Under Ohio Revised 
Code 4928.144. 

PROCEEDINGS 

before Ms, Greta See and Mr, Jonathan Tauber, 

Attorney Examiners, at the Public Utilities 

Commission of Ohio, 180 East Broad Street, Room 11-A, 

Columbus, Ohio, called at 9 a.m. on Thursday, 

October 13, 2011. 
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ARMSTRONG & OKEY, INC. 
222 East Town Street, Second Floor 

Columbus, Ohio 43215-5201 
(614) 224-9481 - (800) 223-9481 

Fax - (614) 224-5724 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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BEFORE 

THE PUBUCUTTLITIES COMMISSION OF OHIO 

In the Matter of tt« Application of Ohio 
Edison Company, The Gevdand Electric 
IQtuninating Company, and The Toledo 
Edison Company for Authority to Establish 
a Standard Service Offer Ptnsuant to 
Section 4928.143, Revised Code, in die 
Form of an Electric Security Plaru 

In the Matter of the Application of Ohio 
Edison Company, The aevdand Electric 
Illuminating Company, and Hie Toledo 
Edison Company for Approval of Rider 
FUEL and Related Accoimting Authority. 

Case No. 08-935-EL^SO 

Case Nos. 09-21-EL-ATA 
09-22-EL-AEM 
09-23-EL-AAM 

SECOND OPINION AND ORDER 

Tlie Coimnissiori, consideiing liie evidence presented in Ihe above-entifled 
applications, herel^ issues its second opinion and order in these matteais. 

APPEARANCES: 

James W. Burl;, Arthur E. Korkosz, Mark A. Hayden, Ebony L. Miller, FirstEnergy 
Service Company, 76 South Main ̂ e e t , Akron, Ohio 443(K, Jones Day, by David A, Kutik, 
North Point 901 Lakeside AVCTHW, Qevdand, Ohio 44114-1190, and Calfee, Halt^ & 
Griswold, LLP, by James F. Lang and Laura C McBride, 1400 KeyBank Center, 800 
Superior Avenue, Cleveland, Ohio 44114, on behalf of Ohio Edison Company, The 
Qevdand Electric niimunating Company, and The Toledo Edison Company. 

Richard Cordray, Ohio Attorney General by Duane W. Luckey, Section Ouef, and" 
William L. Wright, Thomas W, McNamee, and John H, Jones, Assistant AttCMmeys General, 
180 East Broad Street, Columbus, Ohio 43215, on behalf oi the staff of the Public Utilities 
Commission of Ohio, 

Janine L, Migden-Ostrander, Ohio Consumers' Counsel, by Jrffrey L. SmaQ, 
Jacqueline Lake Roberts, Richard C Reese, Gregory J. Foulos, and Teny Ett^, Assistant 
Consumers' Counsel̂  10 West Broad Street Columbus, Ohio 43215-34S5, on belialf of ttie 
residential utility ccaisumers of Ohio Edison Company, The Qevdand Electric" 
Illuminating Company, and Tlie Toledo Edison Company. 

tti« ±n to certify that tlxe images appearing are an 
accurate and cosbj^ieto rfiproduction of a case f i l e 
<Jocum«nt deXiveroid in the regfular course of busiaeeft. 
^Ghnifiiosi Q W ^ ^ p^*^ Processed M&R 2 5 t m 
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Borfun, Kurtz & Lowry, by David F. Boehm airf Ivfichael L. Kurtz, 36 East Seventh 
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group. 

Chester, Willcox & Saxbe, LLP, by John W. Bentiner Mark S. Yuiick, and Matthew S. 
White, 65 East State Street̂  Suite 1000, Columbus, Ohio 43215-4213, on behalf of The 
Kroger Company. 

McNees, Wallace & Nundk, LLC by Sanuiel C Randazzo, Lisa G. McAlister, and 
Joseph M. dark, 21 East State Street, 17tii Floor, Columbus, Ohio ̂ 215-4228, on behalf of 
Industrial Energy Users-Ohio. 

David C. Rinebolt and Colleen L. Moaney, 231 West Lima Street P.O. Box 1793, 
Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy-

Brickfield, Burchfitte, Ritts & Stone, P C , by Michael K. Lavanga and Garrett A. 
Stone, 1025 Thomas Jefferson Street, N.W., 8tfi Floor, West Tower, Waahir^^ton, D,C 
20007, on behalf of Nucor Steel Mariorv Inc. 

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Cdumbas, C*io 
43215-3927, and Gaiy A. Jrfferies, Dominion Resources Services, Inc., Ktt Martindale 
Street Suite 400, Pittsburgh, Pennsylvania 15212-5817, on behalf of Dominical Retail̂  Inc 

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M, 
Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, and Cynthia A. Fonner, 
Constellation Energy Group, Inc., 550 West WasMngttm Street, Suite 3000, Chicago^ Illinois 
60661, on behalf of Constellaticm NewEnezgy, Inc., and Constellatian Energy Commodtties 
Group, Inc. 

Robert J, Tiiozzi, Director of Law, and Steven Beeler, Assistant Directca: of Law, 
Oty of Qeveland, and Schottenstein, Zox & Dunn Co., LPA, by Gregory K Dunn, 
Christopher L. Miller, and Andre T. Porter, 250 West Street̂  Columbus, Ohio 43215, on 
behalf of the dty of Oevdand. 

Brickfield, Burchette, Ritts & Store, P.C, l^ Damon E. Xenopoulos, 1025 Thomas 
Jefferson Street, N.W., 8th Floor, West Tower, Washington, U,C. 20007, on behalf of 
OmniSource Corporation. 

Bell & Royer Co., LPA, by Barth E, Royer, 33 South Grant Avenue, Columbus, Ohio 
43215-3927, and Nolan Moser and Tr^it A. Dougherty, Ohio Environmental Council, 1207 
Grandview Avenue, Suite 201, Q)luinbus/ Ohio 43212^449, on behalf of ( M o , 
Environmental Coural. 
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Eichard L. Sit^, 155 East Broad Street, 15tfi Floor, Columbus, Ohio 43215-3620, on 
behalf of Ohio Hospital Assodation. 

The Legal Aid Society of Qeveland, by Joseph P. Meissner, 1223 West 6th Skre^ 
Qeveland, Ohio 44113, on behalf of The Nei^iborhood Environmental C6alitic»v The 
Empowerment Center of Greater Cleveland, United Clevelanders Against Poverty, 
Qeveland Housing Network, and The Constuners for Fair Utility Rates, 

Leslie A. Kovacik, city of Toledo, 420 Madison Avaiue, Suite 100, Toledo Ohio 
43604-1219; Lance M. Kdffer, Lucas County, 711 Adams Street, 2nd Hoor, Toledo, Ohio 
43624-1680; Marsh & McAdams, by Sheflah H. McAdams, city of Maumee, 204 West 
Wayne Street Maumee, Ohio 43537; Ballenger & Moore, by Brian J. Baller^r, city of 
Norlhwood, 3401 Woodvffle Road, Suite Q Toledo, Ohio 43619; Paul S. Gokiberg and 
Phillip D. WuTSter, dty of Oregon, 5330 Seaman Road, Oregon, Ohio 43616; James E 
Moan, dty of Sylvania, 4930 Hoiland-Sylvania Road, Sylvania, Ohio 43560; I^atherman, 
Witzler, by Paul Skaff, city of Holland, 353 Elm Street, Perrysbm^ Ohio 43551; and 
Thomas R Hayes, Lake Township, 3315 Centennial Road, Suite A-2, Sylvania, Ohio 43560, 
on behalf of Nortfiwest Ohio Aggregation Group, 

Henry W, Eckhart, 50 West Broad Street Suite 2117, Columbus, Ohio 43215, on 
behalf of the Natural Resources Z êfense Coundl. 

Craig G. Goodman, 3333 K S t r^ t N.W., Suite 110, Washington, D.C 20007, .on 
behalf of National Energy Marketers Assodatioiu 

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M. 
Howard, 52 East Gay Street Columbus, Ohio 43216-1008, and BolAy Singh, 300 West 
Wilson Bridge Road, Suite 350, Wortfuî jCflV Ohio 43085, on behalf of Integrys Energy 
Services, Inc. 

Sean W. Vollman and David A Muntean, 161 South High Street, Suite 202, Akron, 
Ohio 44308, on behalf of the dty of Akron. 

Bell & Royer Co., IPA, by Langdon D. Bell, 33 South Grant Avenue, Cotambus, 
Ohio 43215-3927, and Kevin Schmidt 33 North ffigh Street, Columbus, Ohio 43215-3005, 
on behalf of Ohio Manufacturers' Association. 

Vorys, Sater, Seymour & Pease, LLP, by M, Howard Petricoff and Stephen M, 
Howard, 52 East Gay Street Columbus, Ohio 43216-10(^, on behalf of Direct Energy 
Services, LLC. 
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Bailey Cavalieri, LLC, by Dane Stinson, 10 West Broad Street Suite 2100, Columbus, 
Ohio 43215^22, and F. Ivfiichell Dutton, FPL Energy Powar Maikeling, Inc., 700 Universe 
Boulevard, Juno Beach, FlcMrida 33408, on behalf of NextEra Energy Resources, LLC PPL 
Energy Power Marketing, Inc, and Gexa Energy Holdings, LLC, and Gexa Energy - Ohio, 
LLC 

Henry W. Eckhart, 50 West Broad Street, Suite 2117, Columbus, Ohio 43215, on 
behalf of the Sierra Qub, Ohio Chapter. 

Bricka: & Eckier, LLP, by Qenn S, Krassen, 13!^ East Ninth Sfareet Suite 1500, 
Qevdand, Ohio 44114, and E Brett Breitschwerdt 100 Soutii Third Street Columbus, 
OMo 43215, on behalf of Northeast Ohio Public Energy Coundl. 

Larry Gearhardt 280 NorA High Street P.O. Box 182383, Columbus, C^o 43218-
2383, on behalf of Ohio Farm Bureau Federatioa 

Bricker & Eckla:, LLP, by Sally W. Bloomfield and Tenrence O'Donnell, 100 South 
Third Street Columbus, Ohio ^215, on behalf erf American Wind ^e rgy Association, 
Wind on the Wires, and Ohio Advanced Energy-

Theodore S. Robinson, 2121 Murray Aveniie, Pittsburgh, Pennsylvania 15217, on 
behalf of Citizens Power, Inc. 

McDermott, Will & Emery, LLP, by Douglas M. Mandno, 2049 C^taiy Park E ^ 
Sinte 3800, Los Angdes, California, 90067-3218, and Grac^ C Wung, 600 ThirteOTth Street 
N.W., Washington, D.C. 20(X)5, on behalf of Wal-Mart Stores East LP, Sam's East Inc., LP, 
Mac/s, Inc., and BJ's Wholesale Qub, Inc. 

Craig L Smitti, 2824 Coventry Road, Qeveland, Ohio 44120, on behalf of Material 
Sciences Corporation. 

Bricker & Eckler, LLP, by Glenn S. Krasserv 1375 East Ninth Street Suite 1500, 
Qeveland, Ohio 44114, and E. Brett Br^tschwerdl^ 100 South Third Street, Colimdnis, 
Ohio 43215, on behalf of Ohio Schods CoimdL 

McDermott, Will & Emery, LLP, by Douglas M. Mandno, 2049 Century Park East 
Suite 3800, Los Angeles, Califcnnia 90067-3218, and Gregory K, Lawrerwre, 2B State Street 
Boston, Nfassachtisetts 02109, on brfialf of Morgan Stanley Capital Group, Inc. 

Tucker, Ellis & West LLP, by Nicholas C York and Eric D. Weldde, 1225 
Huntington Center, 41 Soutiti High Street Cohanbus, Ohio 43215-6197, aiui Steve MiHard, 
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100 Public Square, Suite 201, Qeveland, Ohio 44113, on behalf of Council of Smaller 
Enterprises. 

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M. 
Howard, 52 East Gay Street Columbus, Cftiio 43216-1008, on behalf of Ohio Association of 
School Business Offidals, Ohio Sdiool Boards Association, and Buckeye Assodation of 
School Administrators. 

Schoteenstein, Ixxx & I>Hnn Co., LPA, by C Todd Jcmes, Christopher L Mller, 
Gregory H. Dunn, and Andre T, Porter, 250 West Street Columbus, Ohio 43215, on behalf 
of Association of Independent Colleges and Universities of Ohio. 

Morgan E Parke and Michael R. Beiting, FirstEnergy Service Company, 76 South 
Main Street Akron, Ohio 443(B, on behalf of FnstEnergy Solutions Corp. 

Timothy G. Dobeck, 6611 Ridge Road, Parma, Ohio 44129, on brfialf of the dty of 
Parma. 

OPINION: 

1 HISTORY OF PROCEEDINGS 

On July 31,20)8, Ohio Edison Company (OE), The Qevdand Hectrfe ffluminatii^ 
Company (CEI), and The Toledo Edison Company (TE) (ccfflectively, HrstEnergy or the 
Companies) filed an application for a standard service offer (SSO), in the form of an 
dechic security plan (ESP) in accordance with Section 4928.143, Revised Cod?, in Case No. 
08-935-EL-SSO {FirstEnerQ} ESP Case). On Decec*©-19, 2008, fte Qmrimission issued an 
opinion and order that approved FirstEnerg/s proposed ESP with certain modiflcatiCffis, 
Subsequenily, FirstEnergy withdrew its application. 

On January 9,2009, FirstEnergy filed an application in Case No. 09-21-EL-ATA, et 
al (FirstEnergy Eider FUEL Case), whidt inter alia, requested approval of a fud ridw (Rider 
FUEL). As proposed by Firsffinergy, Rider FUEL would recovo- tfie costs feat power 
purchased for customers receiving generation service for the time period of January 1, 
2009, through March 31, 2009; and costs incurred after March 31, 2009, would be 
determined by tiie results of a future competilive bid process. On January 14. 2009, ihe 
Commission issued a finding and order in the FirstEnerg}/ Eider FUEL Case which, inier (Ma, 
authorized FirstEna^gy to implement Rider FUEL on a temporary basis until March 31, 
^©09. In addition, the Commission stated ftiat it would conduct a prudency i«view of the 
costs induded in Rider FUEL. 
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The following parties have been granted intervention in tihe FirstEnergy ^ P Case 
and tf\e FirstEnergy Rider FUEL Case: Ohio Energy Group (OEG); the Office of the Ohio 
Consiuners' Counsel (OCC); Kroger Company (Kroger); Ohio Environmental Council 
(OEC); Industrial Energy UserfrOhio (lEU-Ohio); Ohio Partners for Affordable Energy 
(OPAE); Nucor Steel Marion, hic. (Nucor); Nortfiwest Ohio A^regaffon CbaiitiQn 
(NOAQ; Constellation NewEnergy and Constdlation Energy Commodities Group, Inc 
(Constellation); Dominion Retail, Inc. (Dominion); Ohio Hospital Assodation (OHA); 
Ndghborhood Enviranmaital Coalition, The Empowerment Center at Greater Cleveland, 
United Qevelaruiers Against Poverty, Qeveland Housing Network, and The Ccaisumers 
for Fair Utility Rates (Qtizens' Coalition); Natural Resources Defense Coundl (NRDQ; 
Sierra Qub; National Energy Marketers Assodation (NEMA); Integrys Energy Service, Inc. 
(Integrys); Direct Energy Services, LLC (Direct Energy); dty of Akron (Akron); Ohk> 
Manufacturers' Assodation (OMA); NextEra Ei^rgy Resoxuces, LLC, FPL Energy Power 
Marketing, LLC, Gexa Energy Holdings, LLC and C^xa Energy - Ohio, LLC (NfextEra); 
city of Qeveland (Qeveland); Northeast Ohio Public Energy Coundl (NOPBC); Ohio 
Farm Bureau Federation (OFBF); American Wind Energy Association, 'V^d on the VTures, 
and Ohio Advance Energy (AWEA/WOW/OAE); Qtizen Power, fac, (Qtizen Power); 
Omnisource Corporation (Omhisource); Material Sdofices Ccaporation (Material Sdences); 
Ohio Schools Council (CSQ; Coundl of Smaller Enterprises (COSE); Morgan Stanley 
Capital Group (MSCG); Wal-Mart Stores East LP/ Sam's East Inc., Mac/s, Inc., and BJ's 
Wholesale Qub, Inc. (Commerrial Group); Ohio Assodatian oi School Business Offidals, 
Ohio School Boards Association, and Bnckeye AssociaticMi of Sdiool Administrator 
(OASBO/OSBA/BASA); The Association of Independent Colleges and Universities of 
Ohio (AICUO); dty of Parma (Parma); and FirstEnergy Solutitms Corp. (FES). 

On February 19,2(X)9, FirstEneigy filed an axnended application in the FirstEnergy 
ESP CHSC, with an attached stipulation and recommendation (stipulation), which sets fearth 
a Stipulated ESP. The stipuktion was also filed in the Fu^tEiwrgy Rider FUEL Ose. The 
stipulating parties recommended tfat the Commission act by March 4 2)09, on f t e 
limited term ESP that is contained within the interim provisions set fĉ tfa in the 
stipulation. These interim provisions are delineated hi Section I of the stipulation and are 
efective prior to June 1,2009 (namdy. Sections A.1, AX A.3, A.4 and 1, as well as Section 
A.12). Frntiiamore, the stipulatir^ parties recommended that tiie Commission act by 
March 25,2009, on the remaining provisions of the stipulatioru 

By entry issued February 19,2009, the attooiey examiner, inter aSa, agreed with the 
stipulating parties that the provisions set forth in Sections A.1, A.^ A.3 A4, and I erf the 
stipulation (hereinafter these provisions will be referred to as the interim provi^ons), 
which relate to FirstEnergy's interim procuremait of power, as well as the prudency 
review mandated by the CammiHsion's January 14, 2)09, order in the FirstEwergy Rttfer 
FUEL Case, should be considered expeditiously, With r^ard to the Gen^ation Service 
Uncollectible Rider proposal set forth in Section A.12 of the stipulation, as weD as all 
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remaining matters addressed in the amended application and stipulation^ the attorney 
examiner found that the hearing on those matters should follow a subsequent procedmal 
schedule. By this same entry, the attorney examiner directed FirstEnergy to pttblidi notice 
of the two evidentiary hearings; FirstEnergy provided ttie requisite pro(^ c^ publication 
(Co: Ex. 100). 

The evidentiary hearing addressmg the interim provisions trf the stipulation 
commenced on February 25,2009, At the hearing, the attorney examiners detecmined that 
tiie FirstEnerg]/ ESP Case and the FirstEnerg}/ Eider FUEL Case should be consolidated. 
Furtiiermore, at the hearing, the parties submitted a suppl^nental stipulation Qt Ex. 101). 
The supplemental stipulation was signed by CEI, TE, OB, Staff, OCC, lEU-Ohio, OEG, 
OHA, OPAE, AkTOTv (DSC, NUCCM", Qeveland, COSE, Material Sdences, OMA, Kroger, 
OEC, NOPEC, NOAC, Citizens' Coalition, Lucas County, FES, AICUO, NRDC, Sierra 
Qub, dty of Toledo, NextEra, lASCG, OASBO/OSBA/BASA, CcHnmerdal Group, Parma, 
AWEA/WOW/OAE, and Qtizen Power. On Mardi 3,2009, Direct Energy and Integ?ys 
filed a letter stating that they will not oppose the supplemerUal stipulation. By its second 
finding and order issued March 4, 2009, in these cases, tiie Coxxunission found that the 
limited term ESp contained in the interim provisions of the stipulatiorv as supplemented, 
were reasonable and should be adopted.^ 

The evid^tmry tearing addressing the remaining provisions of the stipulation, as 
supplemented, was held an Marrfi 11,2009. Smce tiie interim provisions of ihe stipulation 
were approved in our March 4> 2009, order, the purpose of this second opinion and cffder 
is for the Commission to consider tiie remaining proviaons agreed to by die signatory 
parties. 

n. DISCUSSTQN 

A Applicable Law 

Qjapter 4928 of the Revised Code provides an integrated system of regulation in 
whidi specific provisions were designed to advance state policies of ensuring access to 
adequate, reliable, and reasonably priced electric servfce in ttie context erf significant 
economic and environmental challenges. In considerii^ tiiese cases, the Commission is 
cognizant of the challenges facing Ohioans and the electric powa: industry arul is guided 
by the polides of the state as established by the General Assembly in Section 4928.02, 
Revised Code, as amended 1:̂  SB 221. 

The Conunission notes tiiat in correspondence docketed on Mardi 19r 7009, OEG and FJntBnerg^ 
agreed l^tnothing in the stî >u]ation, including ti^ provi^ons 5^ fojfli on pages 36-37 of lite stipulation 
is intended to Qffect ate n ^ f s of Ihe partks vdfb Kspect to an ^plicatbn fc^ 
fee Commission's dedraans in Case Nos. 07-12^EL-CS8,0S-67-ELCSS or 08-254-ELrC^. 
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In addition, SB 221 amended Section 4928.14, Revised Code, which now provides 
that begjbnning on January 1,2009, electric utilities must provide customers with an SSO, 
consisting of eitiier a market rate offer (MRO) or an ESP. The SSO is to serve as tiie dechic 
utihty's default SSO. Section 4928.143, Revised Code, sets out the requiremente for an ESP. 
Section 4928,143(Q(1), Revised Code, provides tiiat the Commission is required to 
determine whether the ESP, induding its pricing and all otfiK' tenns and craiditions, 
including deferrals and future recovery of drferrals, is more favorable in the a^regate as 
compared to the expected results that would otherwise apply under an MRO. 

B. Summary of the Stipulation 

Pursuant to tihe supplemental stipulation, the parties agree to all of tite terms and 
conditions of the stipulation filed on February 19, 2009, subject to and induding certain 
specified additions, modtEcations, and clarifications to the February 19, 2009, stipulation. 
The stipulation is quite detailed; therefore, die following is a brief summary of the mqor 
provisions contained in the stipulation, as supplemented, and is not intended to supplant 
the actual language contained in the stipulation; 

(1) The term of the ̂ pulated ESP is April 1,2009, to May 31,2011 
0 i Ex. 100 at 44). 

(2) For June 1, 2009, through May 31, 2011, retail generation rates 
will be determined by a descending-<Jodc format competitive 
bid process (CBP). hi the CBP, the Companies will seek to 
procure;, on a slice d ^stem basis, 100 percent of tiie aggrc^te 
wholesale "full requh-emenfe" SSO supply. The CBP will be 
conducted by an independent bid manager, CRA Int^rr^tic^ial 
(CRA). The bidding will occur for a sin^e two-year product 
and there will not be a load cap for bidders. FES may 
partidpate without limitetion. CRA will select the winning 
biddei^s), but the Commission may reject the results witiiin 48 
hours <rf the auction condusion (M at 8-9). 

(3) Commimdng June 1, 2(K)9, Itte Commisaon will have t t e 
option of phasing-in ger^ration pric^ resulting from tiie CBP 
in an amount not to exceed, in ihe aggregate for all three 
companies, $300 million in 2009, $500 million in 2010, and $200 
million in 2011, provided tiie Companies have the ability to 
finance the additional funds. Purchased power costs equal to 
the amounts constituting the phase-in discount will be deferred 
and collected througjh a rider. Recovery of tiie accumulated 
phase-in deferrals, induding carrying dmiges, will a>mmHM:e 
on June 1, 2011, tiirou^ an unavoidable charge to all 
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customers (except to certain govemmaital allegation 
customers consistent with Section 4928.20(1)), Revised Code, for 
the company(ies) for which the phase-in has been authorized. 
Ihe charge will not exceed t^i years and will be adjusted 
annually, or more frequantiy if necessary, to attain complete 
recovery (W. at 9-10). 

(4) There will be no minimtmi stay for residential and small 
commerdal nartaggregation customers {Id, at 10). 

(5) There will be no rate stabilization diaiges starting June 1,2009 
(H.). 

(6) Unless otiierwise noted in the stipulatiorv aD generation rates 
for the Stipulated ESP period are avoidable and there axe no 
shopping credit caps (M.). 

(7) Renewable energy resource requirements for January 1, 2009, 
through May 31,2011, will be met by uang a separate request 
for proposal (RFP) process to obtain renewable energy credits 
(RECs), An avoidable generation rider will recover, on a 
quarterly basis, the prurientiy irKrurred costs of the credits 
pursuant to Section 4928.64, Revised Code, induding tine cost 
of administering the RFP and the carrying charges on any 
unrecovered balances, induding accumulated deferred interest 
(M. 10-11). 

(8) The Companies will work witii inter^ted signatory partis to 
indude a residential REC purchase program by June 30, 2009, 
that will be available during ilie ESP period. If a consumer 
inquires about tiie installation of renewable enagy generation, 
the Companies will make information on net metering, 
interconnection, and tiie REC pmrchase program available to 
the consumer. The costs of the RECs will be recovered ihrou^ 
tiie renewable energy rider (ft. Ex. 101 at 9). 

(9) Any waiver of the alternative ^\ergy resource requirements 
shall be limited to those waivers identified in Section 4928.64, 
Revised Code d t Ex. 100 at 11). 

(10) The rate d ^ g n shall be as proposed by the Companies in their 
application for an MRO, Case No. 08-936-ELrSSO {FvrstEmrgi/ 
MRO Case), with tiie foDowing modifications: 
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(a) The average rate increase for tiie period of 2008 to 
2009 resulting from the CBP for customers on 
Rate GT, Private Outdoor Lighting, Traffic 
Lighting, and Street Lighting rates shall not 
e3a:eed a percentage in excess of one and caie-half 
times the syst^n average increase (the cap) 
proposed m tiie Companies'KP, In determniing 
the increase that will be subject to the cap, the 
increase shall include tiie impact of Case No. 07-
551-EL-AIR (FirstEnergif DistribuHon Rate Case), 
transmi^on rider changes, and the termination 
of special contracts. 

(b) The Economic Load Response Program Rider 
(Rider ELR) and the Optional Load Response 
Program Rider (Rider OLR), as proposed in the 
Companies' ESP and as modified in attachment B 
to the stipulation, shall be approved. 

(c) Generation rates firom tiie CBP will be discoimted 
for qualifying schools by 8.693 percent to match 
the discount process fncan tiie FirstEnergy 
Distribution Rate Case. 

(d) Residential generation rates will be modified to 
reflect the first 500 kilowatt hour (kWh) Mocking 
as proposed in the GcHnpanies' ESP. 

(e) As a demand response program under Section 
4928,66, Revised Code, any revenue shortfall 
resulting firon tiie application of the $1.95 per kW 
interruptible credit in Rider ELR and Rider OLR 
will be recovered as part of an unavoidable 
Demand Side Management and Energy Ef&iency 
Rider (Rider DSE). 

(f) Any revenue shortfall resultir^ firom tf^ 
application of (a) through (d), above, shall be 
recovered from tiie General Service and General 
Primary customers on an unavoidable basis. 

(g) Rider EDR will be reconciled quarterly and 
allocated on a per company per class basis. 
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(W, at 11-13). 

(11) A Generation Service Uncollectible Rider shall be ^tablished 
for tiie Companies to recover uncollectible costs through May 
31, 2009, as well as uncoUectible costs subsequent to May 31, 
2009. Effective April 1,2009, the rider will initially be set at the 
average rate of.0539 cents per kWh. If there is no phase-in of 
genaration rates for SSO customers, or if no goyecnmental 
aggregation program elects to phase-in gen^ation pricing, tiien 
the rider îigJl only apply to generation and transmission 
uncollectible costs arising fixsm SSO customers and the rider 
will t>e avoidable. If tiiere is a phase-in of generaticm raie$, the 
rider shall be unavoidable; however, it will not apply to Rate 
GT and Rate GSU customers that are not part of a 
governmental aggregation program during the period they 
receive electric generation service from a competitive r^aii 
electric servke supplier Qt Ex. 101 at 5-6). 

(12) An unavoidable Goieration Cost Reconciliation True-up Rider 
shall be established to reconcile the seasonal generation cost 
recovery and to recover the difference in the amounts paid to 
suppliers and the amount billed to customers (Jt Ex. 100 at 13). 

(13) At least 60 days before tiie filing of anotiier ESP that contains a 
CBP, or an MRO, the signatrary parties will engage in a 
collaborative process (Id. at 14). 

(14) The bid price for winning bidders will be incrementally 
adjusted to tiie extent the Midwest Independent Transmission 
System Operator, Inc, (MISO) rate for Network Integration 
Transmission Servke, Seams Elimination Cost Adjustment or 
other nonmarket-based charges approved by tiie Fed^al 
Energy Regulatory Commission (FHRC) change, or are newly 
approved. Retail rates shall automatically be adjusted throu^ 
Rider GEN (W.). 

(15) There win be a distribution rate freeze until December 31,2011, 
subject to the sdgnificantiy excesshre earnings test ^EEI), and 
certein other factors (Id), 

(16) A DehVeiy Service Improvanent Rider (Rider DSI) should l>e 
approved for April 1,2009, through December 31,2011, for tirie 
purpose of improvir^ the overall performance, induding 
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reliability of the distribution systems. Rider DSI will, on 
average, be set at $.002 per kWh (Id. at 15). 

(17) For Jaiiuary 1, 2009, tiuough December 31, 2011, tiie 
Companies, in the a^regate, may defer line extension costs, 
induding post-in-service carrying charge, in an amount 
representing the difference between: what customers would 
have paid for line eKtension projects under the Cbmpani^' 
propc«ed program in the FfrrfEwê xy Dxsfri&«tion Rfffe Case aiid 
the amoxmts customers are required to pay for line extensions 
under the Commission's decision in the FirstEnergy DistrHmUan 
Rate Case, Cost recovery for the line extension deferrals shall 
occur over three years beginnir^ January 1,2012 {Id, at 16-17), 

(18) A rider shall be approved to recover reasonably incurred 
deferrals for distribution uncollectible expenses incurred after 
December 31, 2008, induding uncollectible expenses for 
Regidatory Transition Charge (RTQ rates, in excess of those 
provided for in the FirstEnergy DistrOmtion Rate Case {Id, at 17). 

(19) The calculation of tiie return on equity for ttie significantiy 
excessive earning test shall exdude: tiie write-off of regulatory 
assets due to the implementation of the Stipulated ESP, the 
revenues for Rider DSI, a reduction in equity from any write
off goodwill, and deferred carrying c h a r ^ (Id.). 

(20) Effective January 1,2011, an unavoidable Deferred Distrilration 
Cost Recovery Rider shaE be established to recover the post-
May 31,2007, unrecovered actual balances of: distributicm cc^ts 
under tiie rate certainty plan (RCP) in Case No. 05-1125-EL-
ATA, deferred transition taxes under the dectric transition plan 
in Case No. 99-1212-EL-ETP, aiKi line extension defearrals in 
Case No. 01-2708-EL-COI {Id, at 18). 

(21) For June 1, ^309, through May 31, 2011, transmis^ori, as 
proposed in the Companies' MRO, will be part of tiie {^oduct 
obtained throu^ the CBP and, ©ccept for reconciliation, tiie 
transmission rider wiU be set at zero for this period (Id, at 19). 

(22) An unavoidable Deferred Transmission Cost Recovery Rider 
should be approved to recover certain deferred incremental 
transmission and ancillary service-related charges, authorized 
in Ca^ Nos. 04-1931-EL^AAM and 04-1932-EL-ATA, to be 
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recovered during the period of April 1, 2009, through 
December 31,2010 (JA). 

(23) Fifty pCTcent of CEI's extended RTC balance, approximately 
$215 million, as of May 31,2009, diall be written off. Recovery 
of CEI's remaining RTC and extended RTC balances is 
modified from the process induded in tiie RCP as set forth in 
the stipulation. After full recovery of CETs RTC and extended 
RTC balances, any additional amounts collected throu^ tiie 
RTC charge shall be applied to reduce the punhased power 
deferral ttiat arose for CEI for the January 1,2009, th rou^ May 
31, Tim, period {Id, at 20). 

(24) There vnQ be no company-funded energy effiderury and 
advanced metering infirastructure (AMI) programs as part of 
the Stipulated ESP (Ji), 

(25) An unavoidable Demand Side Management and Energy 
Effidency rkler, as proposed in the C<Mnpanies' ESP (exduding 
smart grid), wiU recover ojsts incurred by tiie Companies 
associated witii energy effidency, peak load reductiosi, and 
demand-side management programs {Id. at 21). 

{26) The Companies will develop a proposal to pursue federal 
funds available under Ihe Economic Recovery Act that may be 
available for smM grid investment The Coxrqxanies will wcric 
with signatory parties to develop tariffs for customers that 
irxlude critical peak, time-of-day and real-time pricing, and 
consideration of a load factor provisic«i for Rate CBU and Rate 
GP. R^overy for smart grid investment atell be Ihrcnigh an 
unavoidable rider. Any under or overrecoyery cf costs by the 
distribution company due to time-differentiated rate structures 
will be passed through via an unavoidable ndsr and allocated 
on a voltage different^ted basis. Any load factor pricing 
provisions shall be funded within the specific rate schedule by 
unavoidable demand charges and unavoidable energy credits 
(Id. at 21-22). 

(27) An Energy Effidency and Peak Demand (EEPD) Program shall 
be established for the period 2009 throu^ 2011. On en: before 
September 1,2009, the Companies will conduct a mark^ study 
to identify potential residential, small conumraal, and 
industrial energy effidency and peak demand reducticai 
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opportunities. The Companies will then commence a 
collaborative process. Independent third-party administrators 
will implemait the programs. The Companies will request 
Ccfflfimission approval of tiie proposed programs. In addition, 
tiie Companies will propose an . independent third-party 
administrator (M&V consultant) to establi^ measurements and 
verification protocol and ascertain whefli^ the programs have 
achieved tiie desired impact and savings. The costs associated 
with the EEPD Program will be recovered through the 
Demand-Side M^nagem^nt and Energy HBciency r id^ (Rid^ 
DSE), as proposed in ihe ESP. Customers that cranmit their 
demand-response cs! otiier custtmier-sited capabilities kat 
integration into the Companies' program may be exempt with 
Commission approval, from ^ Companies' cost recovery 
mechanism. Lost distribution revenues assodafced with the 
program shall be recovoed from all custcHxiers for a pOTod not 
to exc^d the earlier of the effective date of tiie Companies' 
next b ^ e rate case or six years firom the effective date of t te 
Stipulated ESP.̂  Mercantile custcaners may receive their 
electric supply froiri the Companies or a competitive retail 
electric service (CRE) provider. Mercantile cusfcoma^ tiiat 
commit some or all of the resulte from their self-directed 
demand-response, energy efficiency, or other customer«ited 
capabilities, whether existii^ or new, for use by the Companies 
to achieve the taigete in SB 221, may seek approval firom tiie 
Cconmission for ©cemption bxsm Rider DSE (JL Ex. 100 at 2 3 ^ ; 
Jt. Ex. 101 at 8-9). 

(28) FOT tiie April 1,2009, through December 31, 2011, period, tiie 
Companies will contribute, in aggregate, $25 million to support 
economic development and job retention induding: $73 
miifion for projects identified by OMA; $1 million for OPAFs 
community connections program or the fuel fund; Qeveland, 
Akroiv and Toledo will eadi have available at least $500,000, 
and otiier munidpalities will have available at least $200,000 
for economic devdopment and job devdopment activities; and, 
to assist low-inccane customers in paying their dectric bills, a 
fud fund shaU be created consisting of $2 million per year for 
^X)9 tiffough 3311 Ot Ex, 101 at 6^7). 

^ NRDC does ]!K>tsu|̂ x}rt the collection dlostrevenues for six years; ] ^ 
NRDC will not chirtteiige ttiis provi^on Ot Ex. 101 at 9). 
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(29) As proposed in the Companies' ESP, a Reasonable 
Arrangements rider and a Ddta Revenue Reosvery rider (Rid^ 
DRR) will be established for contracts approved by tiie 
Commission after Jarraaiy 1, 2009, on an unavoidable basis. 
Rider DRR will initially be set at zero and reconciled quarterly 
(Jt Ex. 100 at 51-32). 

^ ) A separate unavcndable Rider DRR for existing CEI contracts 
that continue past December 31> 2008, will be established 
effective Apni 1, 2009, for 100 percent of the ddta revenue 
associated witii tiiose contracts, and these charges will be 
recovered only from CEI customers {id. at 32). 

(31) The Companies may securitize and recover the gaierationr 
related and distributiornrdated deferrals and canying chaises, 
provided such securitization has lower future costs as 
compared to Section A.6 of the stipulation. The recovery 
would be unavoidable and may not exceed ten years (fd.). 

(32) Recovery of the 2006 and 2007 deferred fuel expense and 
associated earring charges is pending in Case No. 08-124-ELr 
ATA {FirstEnergy De^rred Fuel Q>sts Ca^), The Ccmpanies will 
establish an unavoidable rider to recover $10 mOlion less titan 
ti^ December 31,2008, balance of deferred fuel costs UKluding 
carrying diarges. Recovery through tiie rider will begin 
January 1,2011, for a period of 25 years {Id. at 33). 

(33) The Companies will continue to crffer the Green Resource 
program for Type I renewable resoiuces in accordance with 
Case No. 06.1112-EL-UNC {Id.). 

(34) Effective April 1, 2009, an unavoidable percentage of income 
payment plan (PEFT)UxM:oIlectibleRidCT shall be esteblislffid. It 
win be initially set at zero and recoiwdled quarterly (Id, at 33-
34). 

(35) Purchased power is ccmsidered fud for purposes of cost 
recovery (Ji. at 34).̂  

Ohio Con^mtar and Enviiomneiilal Advocates (OCHA) assert that the ptirdiased pow» acqdred 
through the RFP prooiremcnt process does not coaistitute fud costs, as de&iied in Section 
4928.143(C)P)(b), Revised Code, for purposes of cost lecoveiy; however, for purposes ol seldsnent 
OCEA agreed rK>t to pnisue flus issue Qt Ex. 101 at 9). 
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(36) The parties agree that Stipulated ESP is more favorable in the 
aggregate as compared to an MRO alternative {Id,). 

(37) If the CommissiQn orders a phase-in of the Companies' 
gen^ation prices and a goverriment aggregation group elects 
to phase-in generation costs: each a^;regation customer served 
by a governmental aggregation gerffiration supplier (GAGS) 
shall receive a phase-in credit equal to tiie phase-in credit 
approved by t te Commission for tiie Company's(ies') SSO 
customers; for every kWh of energy a GAGS delivers to a 
governmental a^regation customer, the GAGS will be 
granted, subject to certain p>rovis]ons of tiie stipulaticm, the 
right to revive firom tiie Company(ies) a reoeivahle amount 
equal to the phase-in credit received by the aggregation 
customer, plus can^ring charges; any uncollectible GAGS 
recdvables shall be induded in tiie calculation of the 
Generation Service UncoDectfHe Rider; and the Generation 
Service Uncollectible Rider shaD remain in full force to allow 
the Companies fltrou^iout tiie phase-in period and recovery 
period to charge and collect the uncollectible amounts 
a^odated with tiie GAGS receivables 0t. Ex. 101 at 2-4). 

(38) The Stipulated ESP is conditioned upon FirstEnergy receiving 
all nec^sary FERC approvals (Jt. Ex. 100 at 45). 

C. Consideration of the ^pulation 

Rule 4901-1-30, Ohio Administrative Code, authorizes parties to Commission 
proceedings to enter into a stipulation. Although not binding on the Commissicm, the 
terms of such an agreement are acccKrded substantial weight COfmtmers' Counsel v. Pub, 
urn. Qmm,, 64OhioSt3d 123, at 125 (1992),citingAhmv, Pub, UtH Comm,,55Ohioa.2d 
155 (1978). The standard of review for cmsidering the 3ieaK>nabieness of a stipufation has 
l)een discussed in a number erf prior Commission proceedings. Gndnnati Gas & Electric 
Co,, Case No. 91-410-EL-AIR (April 14,1994); Western Reserve Tekfhsne Co., Case No. 93-
230-TP-ALT (h&idi 30,1994); Oto) Edism Co., Case No. 91-698-EL-FOR et al (December 
30, 1993). The ultimate issue for our consideration is wh^her the agreement, which 
embodies considerable time and effort by the sanatory parties, is reasonable and shoidd 
be adopted. In considering the reasonableness of a stipulation, the Commission has used 
the following criteria: 

(1) Is tiie settiement a product of serious, bargaining among 
capable, knowledgeable parties? 
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(2) Does the settiement as a package, benefit ratepayers and tfie 
public interest? 

(3) Does tiie settiement package violate any important regulatory 
principle or practice? 

The Ohio Supreme Court has endOTsed the Commission's analysis using these 
criteria to resolve issues in a manner econcnnical to ratepayers and public utilities, Jnc&is. 
Energy Consumers (rf Ohio Pqmr Co. v. Pub, UHl. Qmm., €8 Ohio SL3d 559 (1994), dting 
Consumers' Counsel, supra, at 126. The court stated in that case that the Gcmmiisfflion may 
place substantial wdght on the terms of a stipulatiorv even though tiie stipulation does nok 
bind the Commission (W,), 

The Commission finds that t te stipulatiorv as supplemented, in titese cases appears 
to be the product of serious bargaining among capable, knowledgeable parties. The 
signatory parties represent diverse kitereste induding the Companies, govecnmental 
aggregators, munidpaEties, competitive suppliers, industrial consumers, commerdal 
consumers, residential consumers, environmental advocates, and Staff. Furthar, we note 
that the signatory parties routinely partidpate in complex Conunission proceedings and 
that counsd for tiie signatory parties have extensive experience practicing before the 
Commission in utility mati:ers (Co. Ex, 105 at 4r5). 

"With respect to the second criterion, the evidence in tiie record indicates tirnt, as a 
package^ ttie stipulation, as supplemented advances the public interest by resolving all the 
issues raised in these matters without resulting in extensive litigation and by providling for 
stable and predictalfe rates, estaWished by a competitive procurement process, for 
customers during tiie ESP period (Co. Ex. 105 at 8,10). As agreed to by the ^gnatory 
parties, approval of Eider DSI is in recognition of the Companies' commitments to 
statalize rates through December 31, 2011, write-off over $200 million of RTC recovery, 
and make a total aggregate investment of not less than $615 mOlion for January 1, 2009, 
th rou^ December 31,2011 (Jt Ex. 100 at 15). The stipulaticm, as supplemented, provides 
for the creation of a coUaboTative before the filing of any future MRO or ESP which 
contains a CBP for establishing generation prices. In addition, the stipulation, as 
supplemented, provides for the withdrawal of complaints pending before the CommissicMti 
related to mterruptible tariff provisions (Co. Ex. 105 at 10). Finally, the ESP established by 
the stipulation, as supplemented, contains no minimum default service rider or standty 
charges, no rate ^bilizati<m chaises commencing June 1,2009, and no minlmmn stay fcxr 
residential and small commerdal customers; all generation rates under the ESP wffl be 
avoidable, and there will be no shopping credit caps (Id, at 9^ 

Mcxreover, testimony in the record indicates that tfiere are significant additiMial 
benefits for customers in the stipulation, as supplement^. In tiie stipulaticm, as 
supplemented, the Companies have committed $25 millicffi over tiiree y^ais for eccmomic 
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devdopment Furtiier, ttie stipulation, as supplemented, provides the Commissiai the 
flexibility to order the phase-in generation prices if the Cbmmfasion determines tiliat a 
phase-in is necessary. Moreover, tiie stipulation, as supplemented, would freeze 
distribution rates through December 31, 2009, at the rates established in the FirstEnergy 
DistrSmUon Rate Case, except for emergoides and increases in taxes. The st^uktion, as 
supplemented, also provides additional benefits to interruptible industrial customers, 
schools, munidpaUties, and certain residentidl customers. Finally, the stipulation, as 
supplemented establishes an energy effidency collaborative to cfevdop e n a ^ effidency 
and demand-side mana^annent programs m d ccnitinues the existing green resource 
program which allows customers an opportunity to purchase RECs on a monthly basis (Id, 
at 8-9). 

With respect to the tiiird critCTion testimony in the record of these proceedings 
indicates that the stipulation, as siqTplemented, does not violate any important r^ulatory 
prindple or practkre (Co. Ex. 105 at 7; Staff Ex. 103 at 2). However, the Commission 
bdieves fliat a number of darifications to ths stipulatiorv as supplemented, are necessary 
before the Commission can find that the stipulation meets the third critericsi. First fhe 
Commission notes that tiie stipulation provides that "[ilf this Stipulated ESP is 
inconsistent with the Commisdon's rules in î lect, tiie Qmipanies request waivers to the 
extent deemed necessary, and the Commission's approval of this Stipulated ESP shall 
constitute a waiver of any Commission rule that is inconsistent with or in conflict with tiie 
provisions of this Stipulated ESP" Qt Ex. 101 at 35) (emphasis added). The Cbrmnission 
darifi^ that this waiver applies only to rules in efifect on tiie date of tfus second ofnnion 
and order. Similarly, customers that sed; exemption from Rider I ^ must do so in a 
mannor consistent with any rules adopted by the Commission pursuant to Sectic»i 4928.66, 
Revised Code. 

Moreover, the stipulation, as supplemented, contains a number of oedusians from 
the calculation of tiie return on equity for the SEEI (Jt Ex. 101 at 17-18). Although tiie 
Commission will convene a workshop of interested partis to discuss the implementation 
of the SEEI, witii r^pect to FirstEnergy, this workdiop will address tho^ aspecte of tfie 
SEET wtiich are not specifically discussed in the stipulatiorv as supplemented. 

In addition, the Commission notes that the EEFD program to be created und^ the 
stipulation, as stq>plemaited, provides for the use erf ind^>endent third-party 
administrators both to implement proposed programs and to review whether sudi 
programs achieved the desired impact and savings (ft Ex. lOl at 23-27). The Ccanmisdon 
clarifies that the same third-p^ty administrator shall not be used to both implen^nt a 
proposed program and to review whether such program achieved tiie desired impact and 
savings. 
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Further, tiie Ccanmission notes that the stipulaticm, as supplemented, provides that 
the Companies may elect to securitize any generationrielated and distribution- rdaled 
deferrals and carrying diarges provided tiiat such securitization has lower future costs for 
customers as compared to a deferral with carr3ang diarges as provided in Section A.6- of 
the stipulation, as supplemented 0 t Ex. 101 at 32). The Commission dariftes that tfie 
Companies will be required to provide a demonstration of sudi cost-savings prior to the 
implementation of tiie securitization option. 

Finally, we wish to emphasize our desire that tiiis comp^itive bidding process 
proceeds to a succesrful condusion securing ttie Companies' POLR supply requirements. 
However, the Commission will review the results of the auction and, within 48 hours of 
tiie condusion of the aucticm, exdudii^ wedcends and holidays, the Commisdon may 
reject the results if, following a report by tiie independent bid m a n a ^ or the 
Commission's auction monitor, the Commission finds that the auction violated tiie 
competitive bidding process rules in such a manner as to invalidate tiie auction or tiiat tiie 
results are inconsistent with tiie Commission's statutory oHigations. 

With these darifications, the Commission fmds tiiat tiie stipulatiorv as 
supplemented, does not violate any important reg:ulatory prindples or practices. 

However, the Commission must also consider the applicable stetutcay te^ for 
approval of an ESP as part of our review of whether the stipulation, as suppletnented 
conforms witii important regulatory principles. Section 4928.143(C)(1), Revised Code, 
provide that the Commission should approve, or modify and approve, an amplication for 
an ESP if it finds that the ESP, including its pricing and all ottier terms and conditions, 
induding any deferrals and any future recovery of deferrals, is more favoraHe In the 
aggregate as compared to the expected results that would otterwise apply under Section 
4928.142, Revised Code. The record of these proceedings demonstrates that the Stipulated 
ESP is, in feet, more fevorable in the aggregate than the expected results und^ Section 
4928.142, Revised Code. 

Under the ESP contained in the stipulation, as supplemented, the rates to be 
charged customers will be established through a CBP; tiierrfore, the rates in the ESP will 
be equivalent to the results which would be obtained by Pirsffinergy tmder Section 
4^.142, Revised Code (Co. Ex. 105 at 10,11). However, HrstErMgy witness Blank and 
Staff witness Cahaan botii testified that tiie additi(HiaI benefits contained in the stipulaticnv 
as supplemented, makes the ESP mrae favorable in the aggregate than the e>q>ected results 
under Section 4928.142, Revised Code (Co. Ex, 105 at 11-13; Staff Ex. 103 at 2-6). 

FirstEnergy witness Blank notes that an MRO would be strictiy limited to a 
determination of the SSO prices and would not provide any additional benefits to 
consumers. On the other hand, the ESP contained in the stipulation as supplemented 
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conteins additional quantitetive advantages for consumers. Mr. Blank testified tiiat his 
analysis shows these benefits to be nearly $1(X) million if i«> deferrds are authorized by die 
Commission and over $160 million if the Ccmimission authorizes the maximum deferrals 
conteined in the stipulation (Co. Ex. 105 at 11-1^ Blank Attachment 1). In addition, Mr. 
Blank testified that ihe ESP preserves the ability erf FirstEnergy to enter into a subsequent 
ESP in ttie ftiture> which would not be permitted undar Section 4928.143(F), Revi^dCod^ 
if tiie Commission approved an MRO for the Companies (Co. Ex, 105 at 12-13). 

^aff witness Cahaan testifiued that ttie ESP is superior to an MRO because the ESP 
provides a net benefit to customers of neariy $1(M) million ^taff Ex. 103 at 3-^. Further, 
Mr, Cahaan also notes that the ESP preserves the option of establishing an ESP in the 
future, which would not be an option under an MRO {Id. at 5-6), 

Therefore, based upon the e^dence in ttie record in tiiese jwoceeding^ the 
Commission finds that the ESP, induding Its pricing and all other Isrms and conditiois, 
induding any deferrals and any future recovery of deferrals, is more favca-able in the 
aggregate as compared to the expected results that would otherwise apply under Section 
4928.142, Revised Code. Accordir^y, we firui that the stipulaticai, as supplemented, 
should be adopted. 

Finally the Commission notes that the Commission is committed to making the 
upcoming CBPa success. We will need a large number of suppliers and a large quantity 
of power offered to achieve this. Therefore, it is of greatest impc^rtance tiiat tii 
procurement fctedesigiied in such a way as to attract as inany bidders as posdble. The CBP 
design has severd ^ t u r e s which we believe will be eritidng to bidders. 

(a) The CBP features a transparent product definition which 
allows bidders to accurately price ttieir product The full 
requirema:its service bdng sought in the CBP is familiar to 
bidders in that it is soUdted in ottier jurisdictic^is such as New 
Jersey, Delaware Maryland and Pennsylvania. ' 

(b) The CBP features a fair and transparent process for subuutting 
and evaluating bids. All bidders will be informed of a d r ^ e 
price for the produd and ttien have an opportunity to offer to 
serve a number of "tranches" at tfiat price. 

(c) Bids wHl be judged solely on the basis of price, with the 
suppliers offiering the lowest-cost supply being dedaied the 
winners. There vrill be no subjective *non-price" evaluation. 
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(d) To enable the "price only" evaluation all bidders will sign the 
same supply contract %ith ttie same terms and conditions, 
induding credit requirements. 

(e) The total supply bdng sought is extrandy large; 
apprcwdmatdy 11,500 M^awatis of Peak Load must be served. 

(f) The process will be monitored for qpenness, faim^s, 
transparency and competitiveness by tiie Commission's 
independent monitor, Boston Pacific Company, Inc., as weD as 
by the auction manager, CRA International. 

An additional protection for suppliers and ratepayers in this CBP are the 
association rules tiiat each Indd^ must dnde by. These rules will prevent coOusion by 
forcing bidders to declare any bidding consortiums that they may form. In addittorv we 
believe that the implementation of the CBP rules by the independent auction manager 
must prevent participants hx>m circumventing these rules by selling ttie full requirements 
product to other partidpants for the express purpose of providing supply in this CBP. 

In sunv the Commission is coanmitted to having an open, feir, transparent and 
competitive solidtation which attracts a large number of qualified biddears and, ttierefore, 
assures the best deal possiUe for ratepayers. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW: 

(1) The Companies are puUic utilities as defined in Section 
4905.02, Revised Code, and, as such, are subject to the 
jurisdiction of ttiis Commission. 

(2) On July 31,2«)8, FiistEnei^ filed an application for an SSO in 
accordance with Section 4^ .141 , Revised Code. 

(3) On December 19,2008, the Commissk^n issued an opinion and 
order tihat approved FirstEnergy^s proposed ESP witii certain 
modifications. Subsequentiy, FustEnergy witiidrew its 
application. 

(4) On January 9, 2009, FirstEnergy filed an application in the 
FirstEnergy Eider FUEL Case requesting approval of Rider FUEL 
for tiie time period of January 1,2009, tfarou^ March 31,2009. 

^ On January 14 2009, tiie Commisdon issued a finding and 
order in the FirstEmrgy Rider FUEL Qise authoriziiig 
FirstEnergy to implement Rider FUEL until March 31,2009. 



08-935-EL-«O,etal -22-

(6) The foUowii^ parties have been granted intervention in the 
FirstEnergy ESP Case and tfie FirstEnergy Rider FUEL Case: OEG; 
OCC; Kroger; OEQ lEU-Ohio; OPAE; Nucor, NOAC; 
Constdlation; Dominiorv OHA; dtisKis' Coalitian; NRDQ 
Serra Club; NEMA; Integrys; Direct Energy; Akron; OMA; 
Nexaa:i^ Qevdand; NOraQ OFBF; AWEA/WOW/OAE; 
Qtizen Power; Omnisource; Material Sciences; OSC; COSE; 
MSCG; ComnteTdal Groiq>; OASBO/OSBA/BASA; AICUO; 
Parma; and PES. 

(7) On February 19, 2009, Pirsffinergy filed an amended 
application in die FirstEnergy ESP Case, with an attached 
Stipulated ESP. The stipulation was also filed m the FirstEnergy 
Eider FUEL Case, 

(8) The hearing on the interim provisions of the stipulation 
commenced on February 25,2009. At the hearing, the attorney 
examiner consolidated the FirstEnergy ESP Case and the 
FirstEnergy Rider FUEL Case, and tfie parties sutHmitted a 
suppl^nental stipulation. 

(9) The supplemental stipulation was dgned by CEI, TE, OE, Staff, 
OCC, mU-Ohio, OEG, OHA, OPAE, Akron, OSC, Nucor, 
aeveland, COSE, Material Sdences, OMA, Krogar, OEC, 
NOPEC, NOAC, Qtizens' CoaliticMV Lucas County, FES, 
AICUO, NRDQ Sierra Q i^ , dty of Toledo, NextEra, MSCG, 
OASBO/C6BA/BASA, Commercial Group, Parma, 
AWEA/WOW/OAE, and Qtizen Powrar. On Mardi 3, 2009, 
Direct Energy and Integrys filed a letter stating that tfiey wiH 
not oppc^e the stipulatiorv as supplemented. 

(10) By its second findii^ and order i^ued March 4F 2009, In these 
cases, the Commission found that the limited term ESP 
contained in tiie interim provisions of the stipulatiCHV ^ 
supplemented, is reasonable arKi should be adopted. 

(11) The evidentiary hearing addresdng the remaining provisions 
of the stipulation, as supplemented, was hdd on March 11, 
2009. 

(12) The Companies' application in the FirstEnergy ESP Case was 
filed pursuant to Section 4928.143, Revised Code, whidi 
auttiorizes tiie dectric utilities to file an K P as tfieir SSO. 
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(13) The Commission finds that the stipulatiorv as supplemented, 
meets Hre three criteria for adoption of stipulations, is 
reasonable, and should, therefore, be adopted. 

(14) The proposed Stipulated ESP, induding its pricing and all 
other, terms and conditions, induding deferrals and future 
recovery of deferrals, is more favorable in the aggr^ate as 
compared to the expected result that would ottierwise apply 
under Section 4928.142, Revised Code. 

ORDER: 

. It is, ttierefore, 

ORDERED, That tiie stipulatioiv as supplemented, be adopted and approved It is, 
further, 

ORDERED, That tiie Companies be auttiorized to file in final form fcwir con^ete, 
printed copies of tariffe consistent with this second opinion and order, and to caned and 
withdraw their superseded tariffs. The Companies shall file or« copy in this case docket 
and one copy in its TRF docket (or may make such filing electronically, as directed in Case 
No. 06-900-AU-WVR). The remdning two copies shaD be designated for distributicm to 
the Rates and Tariffs, Energy, and Water Division of ttie Conunisdon's Utilities 
Department. It is, furthei', 

ORDERED, That ttvs effectnre date of ttie new tariffs shall be a date not eariior ttian 
April 1,2009, or the date upon which four complete, printed copies of final tariffe are filed 
witti the Commisdon, whichev^ date is later. The new tariffs shall be effective for 
services rendered on or after such effective date. It is, further, 

ORDERED, That ttie Ccmpanies shall notify their customers of the changes 
approved by this second opinion and order, as described herein. It is, furttiex, 
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ORDERED, That a cc^y of ttiis second opinion and order be served on all parties of 
record. 

THE PUBUC UTILITIES COMMISSION OF OHIO 

Alan R. Sduiber, Chairman 

^ /? /..^.r^^^ 
Paul A. Centoldla 

% h : A . ^ urns a 
Valerie A. Lemmie Cheryl L. Roberto 

CMTP/GAP/vrm 

Entered in the Joumd 
HAR252009 

Rene^ J, Jenkins 
Secretary 
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Edison Company, The Qevdand Electric 
Illuminating Company, and The Toledo 
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Case Nos. 09-21-ED-ATA 
09^22-ELrAEM 
09-23-EL-AAM 

CONCURRING OPINION OF CHAIRMAN ALAN R, SCHRIBER 
AND COMMISSIONER RONDAHARTMAN FERGUS 

Having been presented witti a Stipulation agreed to by (or at least not opposed by) 
virtoaUy aE parties in FirsiEnergy's ESP case, tiie Commisdon is now confronted witti t ^ 
challenge of dedding a difficult issue. Having very littie experience in the coirq^etitive bid 
process, we are neverthdess questionmg the efficacy of the application erf a cap on the 
amount a single supplier can bdd upon and acquire. Does a load cap make sense as some 
would argue? Would the absence of a load cap skew the outcorxffi of the auction? Haiving 
spent hour upon hour contemplating the issue, we can say unequivocally that we really 
have no idea. 

The bottom line should be a process tiiat brings the lowest p d c ^ to customers. It 
seems that such a price would be dhectiy rdated to tiie number of partidpante tfiat bid 
into the auctton. On tiie one hand, it can be argued that a load cap ̂ nds a dgnal tiiat the 
auction is serious about moving forward in a vigorous fashion. On tiie other hand, it 
mig^t be argued thattiie bidders are suffid^itiy knowled^able that an equal number will 
show up no matter the load cap. In other words, if there are a significairt number of 
partidpants in the process, then the load cap really should not matter. 

What we do know is that we have a stipulation in front of us that was dgned by a' 
significant number of ^itities. One would have to bdieve that fhe xns^onty d ftv&e 
knowledgeable parties understood the providon that speaks to the lack of a limitation on 
the load that can be bid upcm by any one bidder. It should be obvious that ttie signatories 
negotiated something of value for agreeing to settie this case, and dearly, what fbey 
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received was more valuable to ttiem than what they perceived to be the outcome of an 
auction with or without a load cap. 

The overarching issue here is that each and every erne of tiie donatories will be 
impacted by ttie competitive bid, yet each agreed to sign on witii the understanding that 
perhaps like me, it is exceptional^ difficult to dissect this aucticm. Givai this 
incontrovertible condusioiv ttiere is virtually no one left to "protect^ by modifying the 
Stipulation, because either individually or by counsd, all implidtiy agreed to ttie auction 
terms as presented. 

As a find matter, we bdieve ttiat we now speak for all erf our colleagues in 
expressing as ardentiy as possible our desire for a dynamic auctiooi. This requires many 

rious bidders, and we will do all in our power to assure ttiat if any party 
questigfas Jttie sincechy of our intent we stand prepared to address all concerns. 

AlanKSchriber 

Entered in ti« Journal 

MAR 2 5 2009 

Renee J. Jenkins 
Secretary 
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In tiie Mattar of tiie Application of Ohio 
Edison Company, The Qevdand Electric 
Uluminatilng Company, and The Toledo 
Edison Company for Authority to Establidi 
a Standard Service Offer Purauant to 
Section4928.143, Revised Code, in ttie 
Form of an Electric Security PlaiL 

In the Matter of tiie Application of Ohio 
Edison Company, The Qevdand Elecbic 
Uluminating Company, and The Toledo 
Edison Company for Approvd of Rider 
FUEL and Related Accoimting Autiiority. 

CaseNo.08-955-EL-SSO 

Case Nos. 09-21-EL-ATA 
09-22-EL.AEM 
09-23-EL-AAM 

CONCURRING IN PART AND DISSENTING IN PART 
OHNION OF COMMISSIONER CHERYL L. ROBERTO 

All parties, induding First^ergy, are to be applauded for woridng togettier to 
reach a stipulated agreement It is dear that consklerable time and efEcxrt has been 
invested by tiie signatory parties The concept of blending a competitive bid process 
(CBI^ into an dectric security plan (BP) standard service offer pursuant to Section 
4928.1^, Revised Code, is a creative soluticm to the seemingly intractable stalemate 
created when a putiic utility, operating fully within its statotory authority, may rqect a 
unanimous decision of the regulatory Commisdon vested witii the power and jurisdictian 
to supervise and regulate it Section 492S.143(Q(2){a), Revised Code. 

While ttie Commission gives substantial weight to stipulati<ms, it is wdl established 
tiiat ''a stipulation entered by ttie parties...is m^dy a recommendation made to flw 
commission and is in no sense legally bindir^ upon tiie commisdon. The commission 
may take the stipulation Into consideration, but must determine what is just and 
reasonable from the evidence presenied at tfie hearing.'^ Qnisumers' Counsel v. Pub, UHL 
Comm. (1992), 64 Ohio St,3d 123, 592 N.E2d 1370. When parties are capaM^ 
knowledgeable and stand equal before the Commissiorv a stipulation is a valuable 
indicator of the parties' general satisfaction that the jointiy recommended result wiU meet 
private or collective needs. It is not a substitute however, for tiie Cmnmisdon's judgment 
as to the public interest. The Commission is obligated to exercise independent judgment 
based m the statutes that it has been enbrusted to implement the record before i t and its 
spedaUzed expertise and discretion. Momngahela Power Co. v. Pub. UiH. Comm. (20O4), 104 
Ohio St3d 571,820 N-E-2d 921, 
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In the case of an ESP, flie balance of power created l y an dectric distribution 
utility's authority to withdraw a Commisdon-modified and approved plan crates a 
dynamic tiiat is impossible to igrKire. I have no reservation that the parties are indeed 
capable and knowledgeable but because of the utility's ability to withdraw, the remaining 
parties certainly do not possess equal bai^aining power in an ESP action before flie 
Commission. The Commission must consider whether an agreed-upon stipulation aridng 
under an ESP represents what the parties truly view to be fai ttieir best interest-or simpiy 
the best that tliey can hope to achieve when one party has tiie sir^ular authority to r^ect 
not only any and all modifications proffered by the other parties but the Coznmisdon's 
independent judgment as to what is just and reasonable. In light of th& Commisdcm's 
fundamentd lack of authority in ttie context of an ESP application to serve as ttie hindir^ 
arbiter of what is reasonable, a party's willingness to agree with an dectric disbibuticxi 
utility appHcation can not be afforded the same weight due as when an agresnent arises 
within the context of other regulatory frameworks. As such, the Cbmmi^ion must review 
carefully all terms and conditions of tfiis stipulation. 

Pursuant to Chapter 4928, Revised Code, Competifive R^ail Electric Service^ it is 
the policy of this stefe to ensure the availability to consumers of reasonably priced retail 
dectric service, encourage market access for cost-effective supply-side retail electric 
service, ensure diverdty of electridty supplies and suppliais, ensure effective cranpetitian 
in the provision of retaO dectric service by avoiding anticompetitive subsidies fiowir^ 
from a noncompetitive retail dectrk service to a competitive retail dectric service;, and 
ensure retell dectric service consumers protection against unreasonable sdes pr^iiices, 
market defidend^, and market power. Sectiore 4928.02(A),(C),(D),(H), and ©, Revised 
Code. Revised Code Section 4928.06(A) imposes an affirmative obfigation to carry out 
ttiese policies,''... the public utilities commission dialL ̂ isure that the pohcy specified in 
section 4928.02 of ihe Revised Code is effectuated." It is inctmibent upon tins 
Commisdoiv wittiin the limits of its authority, to ensure that any dectric security plan is 
consistent with and advances ttie polides adopted in Revis^ Code Section 4923.02. Pox 
this reason, it is imperative tif^ tiie Commisdcoi assess ttie reasonableness of ar^ CEP in 
ttie context o£ these polides. 

In this case, tiie Cornmisdon must consider whether there are essential features of a 
competitive |»*ocurement process that axe needed to promote reasonable prices, encourage 
market access, ensure a diverdty of suppliers, enhance competrtimv and protect a^inst 
market power but that have not been adopted witiiin the stipuktion. I bdieve ttiat a bid 
load cap is just such an essentid feature. A Ic^d cap limits the number or percentage of 
tranches that any one bidder can Ud on and win. FirstEnergy witn^ses Bradley A KfiUer 
and Dean W. Stathis both testified tiiat a load cap facilitates diversity of suppliers (Co. Be 
10213; Co. Ex. 101 at 15). In the only two i^or actions that this CoEEnmî on has taken to 
approve a competitive bid process for the purchase of retail dectric supply udng a 
descending dodc auction, the Commission has mandated a load cap. In so ruHngr ttie 
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Commission found that a CBP should indude at least two winning bidders because it 
serves to spread the risk and creates a more competitive post-auction marl^t In tite Matter 
of ihe ApplicaHan of Ohio E£son Company, The Cleveland Eledric IHundm^g Q>mpany and 
The Tokdo Edison Campmy fiir Approval of a Competitive Bid Prcwess to Bid Out Thetr Retail 
Electric Load, Case No. 04-1371-EL-ATA (October 6, 2004, at findii^ 15) {First Energy 04-
1371); In the Matter of ffe Application of OMo Edison Qympany, The Cleveland Efedric 
Illuminating Company and The Toledo Edison Company p r Approval ̂ a OmtpetiSoe Bid Proce^ 
p r Retdl Electric Load, Case No. (6.936-EI.r ATA ganuary 25, 2006, at finding 12) (Hrsi 
£ncra/05-946).! 

Additionally, the record in this matter esteWishes that New Jersey has a successful 
history of purchasing retail dectric service using a d^cending dodc aucticm. In fact 
witnesses could identify no jurisdiction, other tiian New Jersey, ctuientiy coanpetitivcly 
procuring dectridty udng a descending dodc auction. In ffc Matkr of ihe Application af 
Ohio Edison Company, The devehmd Eledric Uhiminating Cantpar ,̂ end Tfe Tdedo Edison 
Company far Approoal of a Atofcd Rale Offer to Condm^ a Competitm Bidding Procxss for 
Standard Service Offer Electric Generation Supply, Accounting ModificaOons Assodated wiSi 
EeamdUation Mecfumism, and Tariffs far Generation Service, Case No, 0S-936-EL-S5O (Tr. I at 
27, 42-43, 72-73; Tr. IV at 22, 91), New Jersey impfements bid load caps on both a 
statewide basis and for eadi dectric distribution utility. In Bw Matter of the Prom^on of 
Basic Generation Service For Ae Period Beginning June 1, 2009, Energy, Deddcm and Order 
No. ER08050310, New Jersey Board of Pubfic Utilities ffanuary 20,2009). In the past tt»s 
Cimimission has conddered the New Jersey process in establishing coanpetitive 
procurement standards for retafl dectric supply here in Ohio. FirstErtergy 04-1371 at 
finding 20. 

No reason was offered in tfie record of this matter to support varying from past 
Commission practice in mandating a bid load cap. It is difficult to concdve of any 
legitrmate reason for an dectric disbibution company, or for that ma^er any party to this 
case, to object to a bid load cap In the CBP. The uncontroverted evidence indicates ttiat a 
load cap wiU support competition, facilitate diversity of suppliers, nutigate the risk from a 
supplier's failure to perfonn, and protect conamiers fi:cHn tiie exercise of market power. 
For all of these reasons, a bid load cap diould be induded in the CBP adopted wittiin this 
order. Therefore, while I concur with the remainder of the stipulatian and ttie majcdty 
opinion, in the absence of a load cap, I dissent firom the majority findir^ that the 
stipulation is reasonable. 

Fiisffinetgy, on its own acctnrd, also mdaded a seventy-five percent bid UKUI cap in. tiie request for 
pFcyposd pTocaremenf process that ft used to purdiase power in &is matter fnr tiie tenxt beginning 
Jainiaiy 4, 2009, and ending May 31, 2009. Tlie resdts of that RFP, wlddx are curitailly conBdentiatr 
suggest that, ^ d Fixsf£nei;gy used the process at issue in tiie stipdaled CBP, the lesultii^ puxdiase 
price wodd have been hig|h^. 



C^935-EL-SSO,etd. -4-

Having conduded tiiat a bid load cap is necessary, I turn next to detecminii^ titie 
appropriate bid cap levd. The Commisdon has previoudy imposed a hid load cap of 
sixty-five percent in CBPs intended to test the vdue of a negotiated rate staHiizatian plan. 
First Energy 04-1371 at Finding 15; First Energy [^946 at Finding 11 New Jersey hnposes a 
bid load cap of approximately thirty-five percent statewide and fifty percent for each 
distribution company in its CBP to procure dectridty. Final BGS-FP Audian Ruks at 
http://www.bgs-auction.com/documents/Final 2009 BGS-FP Auction Rules 

December 08 2Qa8.pdfln: Minimum and Manmum Sorting Prices, Tranche Tiargds, and 
Sta^wide Load O^ far &e BGS-GEP Auction at ht^://www.bgs-
auction.com/b^press.anncitem.asp?anndd-232; Minimum and Maximum Siarting Prices, 
Tranche Targets, and Load Caps far &te BGS-FP Auction at http://www.bgB-
auction.cQm/bg5.Dress.anncitem.asp?anndd=^l. In this matter, the CBP is for the 
purchase of the retail loads for three distribution ccnr^panies, whidi in combinaticHi serve a 
vast region of the State of Ohio. Based upon tiie r^rord of this case, the laws we are 
entrusted to implement axui the experience both here in CAdo and in New Jersey, flie CBP 
diould have a bid load cap of fifty percent 

Even as I urge tiiis result however, 1 am mindful tiiat such a modificatkm would 
enable FirstEnergy to once again regect a modified ESP. 

~e LuMZ-fS*^-jF 
Cheryl L, Roberto 

Entered in the Journd 
MAR2 5 2D09 

Reneg J. Jenkins 
Secretary 

http://www.bgs-auction.com/documents/Final
http://www.bgsauction.com/b%5epress.anncitem.asp?anndd-232
http://www.bgsauction.com/b%5epress.anncitem.asp?anndd-232
http://www.bgBauction.cQm/bg5.Dress.anncitem.asp?anndd=%5el
http://www.bgBauction.cQm/bg5.Dress.anncitem.asp?anndd=%5el
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CONCURRING OFPSHON OF 
COMMISSIONERS PAUL A rKTfrnT.RT.TA AND VALERIE A LEMMIE 

In December, ttie HrstEnergy CooqTanies withdrew a modified electric security 
plan (ESP) that provided a fair result for ttie Companies and consumets and had been 
unanimoudy approved by ttiis Commisdon. The Companies' exarase of its statutory 
option to withdraw created uncertainty for consumers seddng to mana^ their ^iergy 
costs and placed businesses at risk in an already difficult economic environmenL This 
lack of alignment between the Companies' interests and the interests of the customers 
ttiey serve has limited the available options for setting Standard Service Offer (SSO) 
prices.1 

The use of a competitive bidding pitxess (CKF) in an ESP under Section 4928.143, 
Revised Code, will create a period d rate ^alffity and certainty to consumers, while 
providing an opportunity to resolve otiier ke^ issues. All parties, inchiding 
FirstBnergy, axe to be applauded for working to^ttiar to r^ich ttus agreement. The 

bi the event the Companies for any reason are not successful in obtaining POLR supplies ftrougili tiie 
competitive bidding process auttiorized ia th^ case, the alternative may be for tiie Oompades to ifSy 
heavily on Midwest ISO energy and attdllazy ss^rke markets where tiiae is adzve market 
momtoring and mitigation. Hie Coxnmisabn has adequate ntedianisins witiun Sections 4928.141, 
4928.143, and 4928.144 of ti» Rerised Code to manage arty price vcAati% tiiat m ^ resdt fimn 
pimrhases of en^gy and andOaiy serrices in the Midwest ISO m a i ^ 
purchases ard to ensure the Comparuea an opportunity to earn leasoiiable r ^ ^ 
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Commisdon appreciates the time and effort ttiat has beat incvested by the dgnalory 
parties. 

While ttie Commission gives substantial wdght to st^nilations recofuimending 
what the parties believe to be an appropriate re^utioxv it is well established ttiat, ^a 
stipulation enters into by ttie parties ... is merely a recommendation made to ttie 
commisdon and is in no sense l^ally biiuling upon the commissiorL The commisdon 
n:iay take the stipulation into considezation, but must determine what is ps t and 
reasonable from the evidence presented at the hearing." Consumers* Coundl v. Pub, UUl 
Comm, (1992), 64 Ohio SL3d 123,592 N.E2d 1370 (dting: Duff v. Pub. Uffl. Comm. (197B), 
56 OMo St2d 367,379,10 0.0.3d 493, 499,384 N£.2d 264, 273). The Commisdon is 
obligated to exercise independent judgment based on ttie statutes that it has been 
entrusted to im.plement, the record before it, and its spedalized expertise.^ 

The ability of an dectric distribution utility to wittidraw a Commisdon-modified 
and approved ESP and tiie Ccmipanies' prior wittidrawal firom an approved plan in ttiis 
case need to be taken into account when conddering the wdghi to be given to this 
stipulation. The Commission must evaluate v^iettier the stipulation represents a 
balanced and appropriate resolution of the issues. 

It is the policy of this stete to ensure the avaHabOity to consumers of reasonal^ 
priced retail dectric service, encourage market acce^ for (xist-eEfectrve stq>ply-dde 
retail dectric service, ensure diversity of dectridty supplies and suppliers, ensure 
elective competition in the provisicm of retail electric service, and ensure retail dectric 
service consumers protection against unreasonable sdes practicesi, market d^dendes, 
and market power. Sections 49^.02(A), (Q, (D), (H), and (I), Revised Code. Section 
4928.06(A), Revised Code, imposes an affirmative oWigation on the Commisdon to 
"...shall ensure that &B policy specified in sectkm 4S28.02 of the Revfeed Code is 
effectuated,'' See dsoElyria Foundry Co. v. Pub. UtiLQmmL{2D(y7),lUOUQSt^ 
The Commission must ensure that ttie Companies' dectric security plan eSectuales i i^ 
polides adopted in Section 4928.0^ Revised Code. 

In this case, ttie Commisdon had to consider whether there are ess^itial features 
of a forward competitive procurement that are reeded to adueve a reasonable price, 
encourage market access, ensure a diversity of suppliers, enhance competitiozv and 
protect against market power but that have not been adopted within tiie st^nilatiort In 
our view, a load cap is an essentid feature of a forward conq>6titive procurement for 
tiiese companies, given that they have until recentiy been serv^ by a sin|^e large 

The Oliio ̂ preme C6iut "has consistendy finmd it proper to defisx to Ihe commission's judgment In 
matters that require tiie cominlssion to apply its spedal^ed expertise and disoetion.'' Monongfdu^ 
Power Co, v. Pub. Um, Comm, (200$), 104 Ohio StSd 571,820 N^.2d 921. 
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incumbent supplia-.3 And, it would have been preferable to modify ttie stipulation to 
provide for a load cap. 

A load cap limits the rmniber or percentage of tranches that any one tndder can 
vtiiL Effective ccxmpetiticffi depends upon having a diversity of suppliers indeperidentiy 
competing to serve the POLR load. However, to the extent tiiat potential suppliers 
percdve that an incumbent's Structural advantages could prevent them from winning 
load^ additiond suppliers may be less likdy to partktpate. A load cap ensures that 
tiiere will be multiple winners and encourages additiond partidpatkm and 
competititm. FirstEnergy witnesses Bradley A. MiUer and Dean W.Stafliisbotfi testified 
that a load cap facilitates diverdty of suppliers (Co. EK. 101 at 15; Co. Ex, 102 at 13). In 
the only two prior instaiKes in whidi tiids Commisdon has apprcfved a competitive Irid 
process for ttie purdiase of retail dectric suf^ly using a descendir^ dodc auctiari, the 
Commission imposed a load cap. In so ruling; tfie Commissian found ttiat a CBP 
should indude at least two winning bidders because it serves to diversify risk airf 
create a more competitive market In &ie Aiafter of the AppUcaUon of Ohio Edison 
Company, The Qeveland Electric lUwmnating Company and The Toledo Edison Company fair 
Approvd of a Competitipc Bid Process to Bid Out Their Rddl Efedric Looi Case No. 04-
1371-EL-ATA (October 6, 2004, at finding 15); in the Matter of &e Application of Qfew 
Edison Companŷ  The Cleveland Electric Shiminathig Company and The Tdedo Edison 
Company far Approval of a Competitive Bid Process for Retail Electric Load, Case No, 05-936-
EL-ATA (January 25, 2006, at finding 12).4 The auction mechanian proposed in the 

, Stipulation follows many of the features of ttie New Jersey descending dodc aucticm. 
However, New Jersey has continued to use load caps on both a stetewide bods and for 
each dectric distribution utility. In the Matter cf&m Provision of BOM Generatkm Service 
For the Period Beginning June 1,2009, Energy, Decision and Order No. ER0805Q310, New 
Jersey Board of Public Utiliti^ (January 20, 2009). No compdling re^on has been 
presented in this case to vary from the past Commisdon practice of iidng a load cap. 

The rdevantprovidons of the stipulaticm are,"... the bidding process will iK* be 
subject to a load cap. The Companies' competitive affiliate, Firsffiiergy Sohiticms 
Corp., may partidpate wittiout limitation." Qt Ex. 100 at 8.) The cor^unction of these 

^ In the Companies' short-term procutanent ibr January diroug^ March 2009, aMiou^ 11 polentid 
suppliers initially expressed interest only 4 suppliers submitted qualifying oSier^ and tiie 
procQxement was imdersubsciibed due to inadequate participation fiom atenative sapĵ MetB, While 
-we anticipate greater paitiGipation in this ouctioii, given tiie Icmger lime avaHable to saf^Bers to 
evaluate Ae ptocurement prior limited partidlpatton cmdersoores tiie need to encomrage znult̂ >ie 
suppliers to participaie.. The Commission also is aware tiiat qnestionB relatii^ to the de^^UJon of the 
relevant wholesale market and whether HrstiEnerg^s generation affiliate can exerdse market power 
to raise prices above competitive lervds aie cutrerdy pending before tike Fedeid Eas i ^ Reguktory 
Commission in FERC Docket No. EROl-1403-000. 

^ FirstEitergy, on its own accord, included a seventy-five percent bid bad cap in fiie lequest k s 
proposal procurement process that it used to purchase power in this matber for the term begindng 
Jairaary 4,2009, and ending May 31,2009. 
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terms m%ht be seen by potentid suf^Iiers m s%naling a desire by ttie Companies to 
discourage the partidpation of non-affiliated supplier. Any such dgnding is anti
competitive and would be a violation of the dectric utilities' obligation to not ©ctend 
any tmdue preference or advantage to an afBliate. Section 4928.17(A)P), Revised Code 
The Commission today is sending the Of̂ TOdte dgnd to potentid bidd^s. The 
Commission is committed to the success of this competitive bidding process and wiU 
need a large number of suppliers and a large quantity of power ottered to achieve this 
objective. Therefore, it is of great importance ttiat ttie procurement be designed as to 
attract as many bidders as possible. 

The Commission has previously imposed a load cap of sixty-five pacOiit To 
dearly indicate to potentid bidders that ttie Onnmisdcm is seeing ttie broadest 
posdble participation, we would have retained such a load cap for this aucticni. 

The Commisdon is obligated to ensure the availability to consun^rs of 
reasonably priced reteil dectric service. Rotmst competition in ttiis auction is essentid 
to achieving that objective. There are pending questions regarding wh^her 
FitstEnergy's generaticm affiliate can exerdse market power wittun the rdevant maricet 
The Commission expects the Auction Manager and tiie Comnusdon's consultant to 
dosdy monitor bidding bdnavior ctf FirstEnergy Sdutions Corporation, And, most 
importantiy, we want to encourage the broadest possible partidpation in the auction 
such that no individual supplier can set prices above conqpetitive levels. 

Although we are concemed ttiat the ladc of a load cap could be miscQi^trued 
and might lead bidders to Kmit ttieir partidpatian, we concur in the r^ult pamittii^ 
the auction to proceed. The breadth and depth of partidpatiorv \rfiether multiple 
suppliers are successful in the auction, and ttie biddir^ behavicxr of FirstEnergy 
Sdutions will be rdevant ccmdderations in evduating the auction results. 

Paul A. Centolella Vderie A. Lemmie 

Entered ill the Joomd 

HARliJP 
^^KAA^%^^f^ 
R^ie^ J. Jenkins 
Secretary 
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ORDINANCE NO 108-10 PASSED: December 13,2010 

ORDINANCE AUTHORIZING MAYOR TO ENIER INTO A "MASTER AGREEMENT" 
WITH FIRSTENERGY SOLUHONS, COR?. TO PROVIDE FULL REQUIREMENTS 
RETAIL ELECTRIC SUPPLY AND RELATED ADMINISlRATTVE SERVICES TO AN 
AGGREGATED GROUP AND DECLARING AN EMERGENCY 

BE IT ORDAINHD BY THE COUNCIL OF THE CITY OF RE YNOLDSBURG. OHIO: 

SECTION I,. That the Mayor be and is hereby authorized and directed to enter into a "Master 
Agreement" with Firstenergy Solutions, Corp, to provide Full Requirements Retail Electric 
Supply and related administrative services to an aggregated group,. See document, "Exhibit 1 '\ 
attached hereto and incoTporated herein.. 

SECTION 2. THAT THIS ORDINANCE IS DBEMED TO BE AN EMERGENCY MEASURE 
NECE.SSARY FOR THE FINANCIAL NEEDS OF THE QTY, AND FURTHER TO HAVE 
THE ORDINANCE BE IN EFFECT SO NOTICES CAN BE SENT AS SOON AS POSSIBLE; 
WHEREFORE UPON ADOPTION BY COUNCIL THIS ORDINANCE SHALL BE IN 
EFPBCT IMMEDL^TEL Y UPON SIGNATURE BY THE MAYOR. 

William L Hills, President of Council 
X I K Z ^ M J J ^ 

ATTEST: J U A ^ J ^ . . / ^ . J f ^ . ^ l 
Naf iCxC^^^^C&ofCamid 

APPROVED: I ^ k / j W U ' i . \\ \ ^ UMflP. DATE 

CERTIFICATE 

I, Nancy C. Fiarier. Cleik of Coundl, City ofReynoIdsbuig, Ohio do hereby certify the 
foregoing to be a true and conect copy of Ordinance No., 108-10 as passed by Cotmcil of said 
City on the I3th day of December 2010 and as recorded in the Record of Proceedings of said 
Council 

Nancy C Fr^cr, Cleric of Council 

Filed with Mayor: Mh^J /o Published: 
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MASTER AGREEMENT TO PROVIDE SERVICES TO AN 
AGGREGATED GROUP 

BETWEEN 

THE CITY OF REYNOLDSEURG, OfflO 

AND 

FIRSTENERGY SOLUTIONS, CORP, 

iZl 



This Master Agreement ('̂ Agreement"), is entered into a& of this. day of 
, ("Effective Date'') by and between FirstEnergy Solutions Coip, ("FES"). 

an Ohio corporation with its principal place of business al 341 White Pond Drive» Akron, Ohio 
and The City of Reynoldsburg, Ohio ('The City of Reynoldsburg" or "Governmental 
Aggregator"), an Ohio govemmem ,'̂ ggregaEor (each a "Party" and collectively, "Parties**). 

RECITALS 

A. FES is certified by the Public Utilities Commission of Ohio ("PUCO") as a 
Competitive Retail Electric Service r*CRES )̂ Provider to .sell competitive retail electric service 
to customers in the State of Ohio utilizing the existing transmission and dLstiibution systems. 

B. FES (directly or through its affiliates) is an energy services provider with 
extensive cxpeiience in the provision of abroad range of energy relaied services 

C. FBS sells competitive retail electric service and related sei-vices to inhabitants of 
municipal corporations, boards of township trustees, or boards of county commissioners acting 
us governmental aggregators for the provision of competitive retail electrk service under 
authority conferred under Section 4928 20 of the Ohio Revised Code. 

D. Both Patties have the corporate, governmental and/or other legal capacityfs). 
authoriiy(s) and power(s) to execute and deliver this Agreement and related agreements and to 
peiform its obligations hereunder 

E. The Goveinmental Aggregator has been certified by the PUCO as a governmental 
electricity aggregator pursuant to Chapter 49091: I-Z^-OI. et Seq, OAC. FES is under no 
obligation to provide Full Requirements Retail Electric Supply hcieunder until Oovernnicnial 
Aggregator has been certified by the PUCO. 

F. Governmental Aggregator may airange for the provision of competitive retail 
electric service to its residential and commercial inhabitants that do not opt-out of or otherwise 
elect not to participate in the program ("Aggregation Program"). GovemtnentaJ Aggregator 
desires that FES supply the total electric generation needs to all participants in the Aggregation 
Program located within the service territory of the American Electric Power Company ("AEP"). 

O,. By this Agreement, The City of Reynoldsburg and FES desire to enter into a 
mutually beneficial energy and services provisions relationship whereby FES shall ptovide Full 
Requirements Retail Elccuic Supply and related administrative services ("Administrative 
Services") neccssaiy to fulfil] the obligations of this Agreement. 

H. FES is willing to offer to the The City of Reynoldsburg a one-time giant in 2010 
as consideration for the The City of Reynoldsburg*s agreement to the term of this Master 
Agreement as pix>vided in Article 3 of this Agreement 

T The City of Reynoldsburg desires to enter into this Agreement with FES ro 
provide energy and energy-related services to Eligible Customers through the Aggregation 
Program. 
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NOW, THEREFORE, in consideration of the mutual covenants and agreements 
set forth herein, and for other good and valuable consideration, the receipt and Sufficiency of 
which is hereby acknowledged, the Parties agree as follows: 

ARTICLE 1 
GENERAL REQUIREMENTS 

1.1 Governmental Aggiegatoi Obtigations and Authority. 

I M The GcvemmentaJ Aggregator: (I) shall take all necessary action to remain certified by 
the PUCO as a "governmental aggrcgaioi"; (2) shall establish and maintain an Aggregation 
Program for those residential and commercial inhabitants, within the muiu'cipal boundaiies of 
The City of Reynoldsburg, that the Goveinmental Aggregator, together with FES, has 
deieimined will be provided the opportunity to participate in the Aggregation Program ( '̂Eligible 
Customers"); (.3) shall mail out the required enrollment and opt-out notices, which responsibility 
may be delegated by contract to FES; and (4) hereby authorize FES to contract for Full 
Requirements Retail Electric Supply with those Eligible Customers that do not opt-out of the 
Aggregation Program, rescind thei; switch to FES as part of their enrollment in the Aggregation 
Program, otherwise terminate their participation in the Aggregation Program oi Pull 
Requirements Retail Electric Supply from FES, or have their participation terminated by the 
Governmental Aggregator, or their Full Requirements Retail Electric Supply terminated by FES 
or the Electric Distribution Utility ("EDU") ("Aggregation Program Customer" or "Participating 
Customer"), 

1 1.2 ITie Governmental Aggregator shall, on a best efforts basis and in a timely manner, 
forward to FES all notices from the EDU concerning Participating Customers' accounts served 
pursuant to this Agreement, including but not limited to veibal or written notices regarding 
transition costs, changes in the terms and conditions of tariffs, rates or riders, and notices 
concerning the operation and reliability of the EDU s sysiem. 

[13 Governmental Aggregator has the authority to designate, and has designated FES as its 
Full Requirements Retail Electric Supply provider for the Eligible Customers for the Term of 
this Agreement. 

1.1.4 During the Term of this Agreement, the Governmental Aggregator hereby grants FES 
the exclusive rights to provide Full Requirements Retail Electric Supply to the Eligible 
Customers. 

115 Customer Data and Load Forecast Information. FES and Governmental Aggregator 
shall cooperate to obtain the consent of Participating Customers to obtain all available Eligible 
Customers' data and historical load and load forecast information, related to the Participating 
Customer's load and consumption, ftom any entity in possession of such data. Additional costs 
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for Participating Cusiomer(s) that are interval metered shall be borne by the Participating 
Customer(s). 

I 1.6 Service Inquiries and Service Notices to Customer Participating Customers may 
direct inquiries regarding this Agreement, and Full Requirements Retail Electric Supply provided 
hereunder, and any el&ctric generation supply or billing questions, lo FES at the address and 
phone number provided in Section M-1, which address and phone number shall be provided in 
communications with Participating Customers regarding Che Aggregation Program Participating 
Customers should direct inquiries concerning EDU related emergency, power outage, wire or 
service maintenance, metering, EDU service billing or other similar EDU related concerns to tlie 
EDU. 

11.7 Point qff Sale. Goveinmental Aggregator and Participating Customet^ acknowledge and 
agree that FES shall have no responsibility for damage to any property, or to any equipment or 
devices connected to thc.Paiticipating Customers* electrical system. 

ARTICLE 2 
FES OBLIGATIONS 

2.1 FES Obligations 

2.1 I Commencing on the Effective Date and during the Term, subject, to Che terms of this 
Agreement, FES shall provicte Full Requirements Retail Electric Supply (subject to the lerms-of 
the af^ropciate transmission and/or distribution tarifl̂ ) sufficient to serve the total electric 
generation needs of the commercial and residential Aggregation Ptogram Customers. FES shall 
airange for Che delivery of Full Requirements Retail Electric Supply in accordance with the 
requirements of the Participating Customers' lespcctive EDU and Indc^ndent System Operator 
("ISO") or Regional Transmission Organizadon ("RIO") according to the rules, regulations, and 
tariffs governing Full Requirements Retail Electric Su|^ly from an alternative supplier to the 
Point of Delivery, recognizing that the EDU provides utility distribution service from the Point ^ 
of Delivety to the Point of Sale. To the extent that any services or requirements are provided by 
the EDU, FES shall not be responsible for tihe provision of such services. Notwithstanding the 
foregoing, FES is not responsible for (he performance or failure to perfonn of the provider of 
such transmission, disuibution, or ancillary services, or the consequences of such performance or 
failure lo perform. 

2-1:2 FES shall be responsible for all acts necessary for FES to perform its obligations 
hereunder, including but not limited to the scheduling of delivery of Full Requirements Retail 
Electiic Supply hereunder. 

2.1,3 FES shall provide Aggregation Program Customers with the environmental disclosure 
data and other data it is required to provide, if any. to comply with the rules of the PUCO.. 
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2.2 Subcontracting. FES may subcontract the performance of its obligations under this 
Agreement However, no subcontract shall relieve FES of any of its obligations and/or liabilities 
under this Agieement FES shall be responsible for all payments and obligations as between 
FES and subcontractors., and Governmental Aggregator shall not be responsible for payments to 
any such subcontractor 

ARTICLE3 
TERM AND TERMINATION 

3 I Term of Agreement and Termination. 

3 1.1 This Agreement may be terminated prior to the expiration of the Term, in compliance 
with this Agreement's provisions, if: (1) the Governmental Ag^egator does not receive or fails 
CO maintain PUCO Certification; (2) a Patty exercises its right under Article 6 to terminate this 
Agreement; (3) FES fails to maintain its PUCO Certification; or (4) any of the situations 
described in Section 3 3 occur and Parties are unable to mutually negotiate tnodincaEion(s) to the 
Agreement so that the adversely-affected Party may be restored to a reasonably similar economic 
position that the adversely-affected Party would have been in but for the occurrence of the events 
set foiih in Section 3 J ; or (5) if any of the situations described in Section 3 4 occurs.. This 
Agreement shall terminate upon the expiration of this Agreement*s Teim, but this Agieernent 
may also be renewed by mutual agreement for a term agreed upon by the Parties. 

3.K2 Term of Enroilmcnt,. Participating Customers shall remain enrolled in the Aggregation 
Program until the Participating Customer exercises the right to opt-out. or they otheiwise 
terminate their participation in the Aggregation Program, thcii panicipation in the Aggregation 
Progimn is terminated by the Govemmenial Aggregator, their Full Requirements Retail Electric 
Supply is terminated by FES or the EDU, or their electric service is terminated by the EDU or 
until this Aggregation Program is terminated, whichever occurs first 

3.2 Interaction Bgtween Termination Dates of this Agreement and Contracts with the 
Participating Cwstomer. Particiftating Customers initially enrolled in the Aggregation Prtjgrara 
shall teceive Full Requirements Retail Electric Supply at the tate(s) set forth in this Agreement 
If this Agreement is terminated prior to the end of the Tcitn due to a Regulatory Event, ihen Full 
Requirements Retail Electric Supply will terminate early and the Participating Customers will be 
switched to EDU SSO Service in accord with Che standard switching rules and applicable notices^ 
H this Agreement is terminated pursuant to the terms of Article 6, the Full Requirements Retail 
Electric Supply will terminate early and the Participating Customers may choose another CRES 
Provider or will be switched to EDU SSO Service in accord with the standard switching rules 
and applicable notices. The Participating Customers are responsible for ananging for their 
supply of Energy upon expiration or termination of this Agreement, If this Agreement is 
terminated prior to the end of the Term and a Participating Customer has not selected another 
supplier* such Participating Customer will be switched to SSO Service from the EDU. 

3.3 Regulatory Contingencies. 
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3,3 I Regulatory Events. The following, as well as the events described in Seciion 3.3,3 
herein, will constitute a "Regulatory Event" governing the rights and obligations of the PaitJes 
under this Agieement; 

(i) niegalitv If. due to the issuance of an order, or adoption of, or change in, any applicable 
law, rule, or regulation, or in the inlcrprciiition of any applicuble law, rule, or regulation, by any 
judicial, regulatory, administrative or government authority with competent jurisdiction, it 
becomes unlawful for a Party to perform any obligation under this Agreement. 

(ii) Material Adveise Government Action., If (A) any regulatory agency or court having 
competent jurisdiction over this Agreement requires a change to the terms of the Agreement that 
materially adversely affects a Party(s), or (B) any regulatory or court action adversely and 
materially impacts a Party's ability to perfoim or otherwise provide services ptrrsuant to this 
Agreement. 

(iii) Mew Taxes,. If any Tax or increases lo such Tax, or an appUcaiion of such Tax to a new 
or different class of parties, is levied or enacted on FES and effective after the Execution Date 

3.3.2 Notice. Negotiatipp- and Early rermination. Upon the occurrence of a Regulatory Event, 
the adversely affected Party shall give notice to the other Party that such event has occurred. The 
Panics will mutually attempt io negotiate modif icaiion(s) to the Agreement so chat the adversely-
affected Party may be restored to a reasonably similar economic position that the adversely-
affected Party would have been in but for the occurrence of the Regulatory Event.. If the Parties 
are unable, within thirty (30) days of entering into negotiations, to ugree upon modirication(s) to 
this Agreement, the adver:scly affected Party shall have the right, upon thirty (30) days notice, to 
terminate this Agreement without liability and close out its obligations hereunder. 

3.3.3 ReeulatCTv Events Defined Regulatory changes or rulings. legislative and agency acts, 
and judicial i\ilings covered by preceding Seciion 3.31, include but are not linuted to: (i) 
material changes a^ecting FES' and/or Governmental Aggregator's PUCO Certification 
applicable to this Agreement/franchise status, fees, co.̂ t$, or requirements; (ii) other material 
changes or ciarifications of federal, state or local government certification, licensing or franchise 
requirements for electric power suppliers; (iii) material changes to existing or material new 
charges, fees, costs, and/or obligations, including without limitation transmission or capacity 
requirements or charges, that may be imposed upon FES by an ISO or a RTO, independent 
tran.(tmission provider, federal law or government agency; (iv) material changes to existing or 
material new charges, fees, costs, credits, emission allowance requirements, permitting 
requirements and/or obligations associated with enviionmcntal or energy law md reguiarions 
(including, without limitation, alieraative energy requirements, carbon and greenhouse gas, or 
other similar controls); and (v) other material changes to, or requirements of, retail electric 
customer access or aggregation programs in a manner which will not reasonably allow a Party or 
the Parries to perform economically hereunder, 
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3 4 Termination Events. In the event any of the following conditions occur during the Term, 
FES shall have the right to terminate this Agreement without liability and close out its 
obligations hereunder: 

(i) The Electric Security Plan (ESP), Market Rate Offer (MRO) and/or Competitive Bid 
Process (CBP), or other generation procuiement process results in a PTC. as discounted 
hereunder in accordance with Section 4 2.1, that is equal to or less than the comparable 
annualized generation and transmis.sion rates and riders as of the Effective Date of this 
Agreement 

(ii) The PUCO approves or implemems a phase-in credit foi generation charges of the EDU 
which affects the PTC or otherwise does not allow the EDU to reflect the full cost to procure 
generation in the PTC and PES, in its discretion, chooses lo not finance the impact of that effect 
or if commercially reasonable rates and terms aro not avaiiabfe for such financing. 

(iii) The EDU will not provide consolidated billing consistent with previous practice. 

3.5 Tennination Obligations Termination of this Agreement shall not relieve either Party of 
the obHgation(s) to pay amounts owed for actual pcrfoimance of obligations rendered prior lo the 
termin^ion of this Agieement. 

3.6 T^mination Notices In the event of termination hereunder, the terminating Party shall 
exercise its best ciforts to communicate to the non-terminating Party the upcoming possibility of 
termination In the event that this Agreement is terminated prior to the end of the Term, each 
individual Participaiing Customer of the Aggregadon Program will be provided written 
notification from the terminating Party of the termination of the Agjeemenr at least thirty (30) 
days prior to termination, and in compliance with other regulatory or legal requirements and 
Participating Customers will also be notified of their right to return to the EDU or to select an 
alternate generation supplier. All other notification(s) .shall be in accoriiance with PUCO 
requirements 

ARTICLE 4 
ENERGY SCHEDULING, TRANSIVnSSION, PRICING AND DELIVERY 

41 Scheduling. Transfnission and Delivery of Power. During the Delivery Teim, FES shall 
schedule Energy as required by the RTO or other transmission provider and the EDU, and shall 
airange for transmission and distribution service to the Participating Customers., FES will 
anangc for necessary electric distribution and transmission rights for delivery of such Energy to 
provide (he full Requirements Retail Electric Supply hereunder and subject to the undeistanding 
that FES has an obligation to majce deliveries to Participating Customer as set forth in Section 
2.1 except pursuant to Sections 3,3, 3.4 or Article 7 of this Agreement. FES does not take 
responsibility for any delivery of services supplied by the EDU or RTO, or for the consequences 
of the iailure lo provide such services FHS shall not be responsible to Participating Customer in 
the event the EDU or RTO disconnects, suspends, curtails or reduces service to Participaiing 
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Customer (notwithstanding whether such disconnection is directed by the ISO) in order to 
facilitate construction., installation, maintenance, repair, replacement or inspection of any of the 
EDU's facilities, or to maintain the safety and reliability of the EDU's electrical system, or due 
to emergencies, forced outages, potential overloading of the EDU's transmi.«ision and/or 
distribution circuits, or Force Majeure or for any other reason permitted by the EDU".s tariff or 
any other acts or omissions of the EDU. 

4 2 Pricing. 

4.2 1 During the Delivery Period, FES shall provide Energy to all Participating Customers at 
the price set forth on the Pricing Attachment Any bypassable riders approved by the PUCO and 
not included in the Price to Compare will be billed at iheir full rate. There will be no discount 
given on such charges as transmission and ancillary services if they are identified in a separate 
tariff or rider approved by the PUCO and not included in the Price to Compare.. 

4.3 Failure of Delivery. In the event that FES fails to schedule all or pan of the Full 
Requirements Retail Electric Supply as set forth herein and FES* failure is not due to a Force 
Majeure Even^ and a Participating Customer l& required to obtain and pays for SSO Service or 
other Energy supply arrangement necessary to cure such Energy deficiency, FES shall leimburse 
Participating Customer, on the later of ten (10) days after receipt of invoice or the date payment 
would otherwise be due to FES, an amount determined by multiplying (a) the aggie^te 
deficiency in the Full Requirements Retail Electric Supply by (b) the Replacement Price. IN 
THE EVENT OF FES* FAILURE TO PERFORM DUE TO A NON FORCE MAJEURE 
EVENT, FES* OBUGAnON TO PAY SUCH AMOUNT DURING IHE PERIODS OF NON
DELIVERY SHALL BE THE GOVERNMENT AGGREOATOR'S AND THE 
PARTICIPATING CUSTOMERS' SOLE REMEDY FOR FES* FAILURE TO DELIVER 
ENERGY PURSUANT TO THE TERMS OF THiS AGREEMENT 

ARTICLES 
BILLING AND PAYMENTS 

5J Additional Costs. In addition to the pricing described in Section 4.2.1 and the Pricing 
Attachment, FES will charge Participating Customers for any and all teeSy costs, and obligations 
imposed by an ISO or a RTO on FES that are not otherwise reimbursed by the EDU to FES or 
included in EDU's Price to Compare, regardless of whether such charges are greater than, less 
than, or equal to the charges a Participating Customer currently pays for these services to the 
EPU (^Transmission and Ancillary Charges"). FES will pass these Transmission and Ancillary 
Charges, which may be variable, through to the Participating Customers, and Participating 
Customers will receive no di.^ount or percent-off of these Transmission and Ancillary Charges. 
Such pass through includes, without limitation, the cost of Network Integration Tr^smission 
Services. Transmission Losses and Ancillaries (as such terms are used hy the ISO), distribution 
line losses and distribution service charges assessed by the EDU on FES and/or its customers, 
and any capacity requirement imposed on FES by an (SO or a RTO. 

5.2 Billing.. Billing shall he provided by the EDU under a consolidated billing format 
pursuant to the EDU's tariff provisions and PUCO rules applicable to Participating Customer(s). 
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If a Participating Customer fails to pay amounts due within the specified time period for said 
payments in accord with the EDU's tariff and PUCO regulations, FES retains the right to assess 
hie payment fees on, or deem such non-payment a default of Participating Customer fox 
purposes of Section 6.1 1 of this Agreement FES reserves the right to convert Participating 
Customer fit>m Consolidated Billing to dual billing, oj from dual billing to consolidated hilling if 
such a conversion will facilitate more timely billing, collections, and/or payment 

ARTICLE 6 
DEFAULT AND REMEDIES 

6.1 Event of Default. 

6.1.1 A "The City of Reynoldsburg Event of Default** shall mean the occurrence of any of the 
following and the passage of any cum period set forth therein: 

(i) Any representation or warranty made by The City of Reynoldsburg in Article 9 
hereunder is false or misleading in any material respect when made; 

(ii) The non-excused failure to perform any material covenant or obligation s&i forth in this 
Agreement (other than that set foiih in (i) above) and such failure is not remedied within thirty 
(30) days after written notice thereof unless the cure requires longer than the thiny (30) days to 
effect and The City of Reynoldsburg is diligently working towards such cure; and 

6 1,2 A "FES Event of Defaidt" shall mean the occurrence of any of the following and the 
passage of any cure period set forth therein: 

(i) the failure to make, when due, any undisputed paymeru required pursuant to this 
Agreement if such failure \̂  not remedied within ten (10) Business I>ays after written notice; 

(ii) any representation or wananty rnade by FES in Article 9 hereunder is false or misleading 
in any maten^ r^speci when made or when deemed made; 

(iii) the non-excused faiiuie to perform any material covenant or obligation set forth in this 
Agreement (other than that set forth in (i) above and as set forth in Section 4 3) if such fiailure is 
not remedied within thirty (30) days after written notice thereof, unless the cure period 
reasonably requires more than thirty (30) days to effect and FES is diligently working towards 
such cure; and 

62 Rights and Remedies. 
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6.2 1 Rights and Remedies for a The City of Reynoldsburg Event of Default. Subject to other 
provisions of this Agreement, if The City of ReyrtOldsburg i.̂  the defaulting Party hereunder, so 
long as such The City of Reynoldsburg Event of Default shall have occurred and be continuing, 
FES .shall have the right to (i) designate a date ("Eaily Termination Date**), no cailier than the 
day such notice is effective and no later than twenty {20) days aiter such notice is etfeclive, on 
which this Agreement shall terminate and to terminate this Agreement on the Eariy Termination 
Date, (Ii) suspend performance under this Agr-eement, and/or (iii) have all rights available at law 
and in equity. In addition to the foregoing remedies. FES shall have the right to seek the 
remedies of specific performance of The City of Rcynoldsburg's and Pailicipaiing easterners' 
obligations hereunder and/or injunctive relief to continue to provide Full Requirements Retail 
Electric Supply hereunder. 

6.2 2 Ri&hts and Remedies for a FES Event of Default. Subject to other provisions of this 
Agreement, if FES is the defimUing Party hereunder, so long a-̂  such FES Event of Default shall 
have occurred and be continuing. The City of Reynoldsburg shall have the right to (i) designate 
an Early Termination Date, no earlier than the day such notice is effective and no later than 20 
days after such notice is effecrive, and to terminate this Agreement on the Early Termination 
Date, (ii) suspend performance under this Agreement, and/or (iii) have all rights available at law 
and in equity, In addition lo the foregoing remedies. The City of Reynoldsburg shall have the 
light to seek the remedies of specific pcrfoimance and/oi- injuncdve relief. 

Notwithstanding any other provision of this Agreement, the remedies set forth in Section 4J 
Khali be the sole and exclusive remedies for any failure of FES to deliver Full Requirements 
Retail Electric Supply. As long a*; FES is supplying Full Requirements Retail Electric Supply to 
the Participating Customers at the price and upon the terms and conditions of this Agreement, 
The City of Reynoldsburg shall not have the right to teiminate this Agieement suspend 
perfoiinance or pursue other remedies, and FES shall have no liability to Participating Customer 
for damages. 

6.2.3 Duty to Mitigate Each Party agrees that it has a duty to mitigate damages and covenants 
that it will use commercially reasonable efforts to minimize damages it may Incur as a result of 
the othet Party's failure to perform pursuant to this Agreement. 

ARTICLE? 
FORCE MAJEURE 

7.1 Excused Failure to Comply Neither Party shall be considered 10 be in default in the 
pertbrroance of its obligations under this Agreement, if its failure to perform results directly or 
indirectly from a Force Majeure Event If despite its commercially reasonable efforts, either 
Party is unable, wholly or in part, to meet its obligations under this Agreement due to a Force 
Majeure Event, the obligations of each Party, other than the obligation to make payments due for 
performance rendered hereunder, so far as they are affected by such Force Majeure Event, shall 
be suspended during such period of the Force Majeure Event. The Party claiming excuse due to 
a Force Majeure Event shall exercise commercially reason^ic efforts said due diligence to 
remove the inability to perform as soon as reasonably possible so that the affected period shall be 
no longer than that necessarily affected by tihe Force Majeure Event and shall exercise 
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commercially reasonable efforts and due diligence to mitigate the effects of the Force Majeure 
Event Nothing contained in this Section 7 I shall be consrmcd as requiring a Party to settle any 
strike or labor dispute in which tr may be involved. 

7.2 Force Majeure Event For purposes of this Agreement, a "Force Majeure Event" shall 
mean any non-economic cause beyond the reasonable control of the Parly affected and shall 
include, but not be limited to. Acts of God* winds, floods, earthquakes, storms, droughts, fires, 
pestilence, destructive lightning, hurricanes, washouts, landslides, tornadoes and other natural 
catastrophes; strikes, lockouts, l̂ 3or or material shortage, or other industii^ disturbances; acts of 
the public enemies, epidemics, riots, civil disturbances or disobedience, s^otage. wars or 
blockades; the failure of facilities, governmental actions such as necessity to comply with any 
coun order, law, statute, ordinance or regulation promulgated by a governmental authority, a 
change in law or court order; provided, however, that any such discretionary acts, fmlme to act 
or orders of any kind by Oovemment Aggregator may not be asserted as a Force Majeure Event 
by Government Aggregator; or any other reasonably unplanned oi non-schedoled occurrence, 
condition, situation or threat not covered above and not caused by a Party's action or inaction, 
which renders cither Party unable to petfotra its obligatiotrs hereunder, provided such event is 
beyond the reasonable control of the Party claiming such inability. A change In economic 
electric power market conditions shall not constitute a Force Majeure Event Failure or 
interruptions, iracluding without limitation, government ordered intemiptions, on the systems of 
generation, transmission or distribution relied upon for supplying Energy under this Agreement 
shall constitute a Force Majeure Event provided thai FES has arranged for service on these 
systems at a level of firmness as required to provide the Full Requirements Retail Electric 
Supply agreed upon herein 

7.3 Notification. If eith« Party is unable to perform any of Us obligations under riiis 
Agreeraeni due lo a Force Majeure Event, then said Party shall notify the other Paiiy in writing 
as soon as possible, but no later than seventy-two (72) hours after the start of the Pcnoe Majcuie 
Event, The written notice shall include a specific description of the cause and expected duiation 
of the Force Majeure Event 

ARTICLES 
LIMITATION OF LIABILITY 

8.1 LIABILITY IN NO EVENT WILL EFFHER PARTY BE LIABLE UNDER THIS 
AGREEMENT TO THE OTHER, TO A PARTICIPATING CUSTOMER OR TO A THIRD 
PARTY FOR INCIDENTAL, INDIRECT. SPECIAL, PUNfTIVE, EXEMPLARY OR 
CONSEQUENTIAL DAMAGES. LOST PROFITS OR OTHER BUSINESS INTERRUPTION 
DAMAGES CONNECTED WITH OR RESULTING FROM PERFORMANCE OR NON
PERFORMANCE OF THIS AGREEMENT, IRRESPECTIVE OP WHETHER SUCH CLAIMS 
ARE BASED UPON A STATUTE. BREACH OF WARRANTY, TORT (INCLUDING BUT 
NOT UMfTED TO NEGLIGENCE OF ANY DEGREE), STRICT LIABILITY. CONTRACT, 
OPERATION OF LAW OR OTHERWISE. 

THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF 
DAMAGES PROVIDED IN SECTION 4.3 AND ARTICLE 6 OF THE AGREEMENT 
SATISFY THE ESSENHAL PURPOSES HEREOF. FOR BREACH OF ANY PROVISION 
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FOR WHICH SECTION 4 3 OR ARTICLE 6 PROVIDES THE EXPRESS REMEDY OR 
MEASURE OF DAMAGES, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES 
SHALL BE THE SOLE AND EXCLUSIVE REMEDY. THE OBLIGOR S LlABlLriY 
SHALL BE LIMITED AS SET FORTH IN SUCH PROVISIONS AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. FOR ALL, OTHER 
PROVISIONS OF THIS AGREEMENT FOR WHICH NO REMEDY OR MEASURE OF 
DAMAGES IS EXPRESSLY PROVIDED, THE, OBLIGOR'S LIABILfTY SHALL BE 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES 
SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR 
DAMAGES AT LAW OR IN EQUITY ARE WAIVED IT IS THE INTENT OF THE 
PARTIES THAT THE LIMHATIONS HEREIN IMPOSED ON REMEDIES AND THE 
MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR CAUSES 
RELATED THERETO, INCLUDING THE NEGLIGENCE OF ANY PART. WHETHER 
SUCH NEGUGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. 
TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED. THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE DIFFICULT 
OR IMPOSSIBLE TO DETERMINE. OR OTHERWISE OBTAINING AN ADEQUATE 
REMEDY IS INCONVENIENT AND THE DAMAGES CALCULATED HEREUNDER 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS 

8,2 DISCLAIMER. FES DOES NOT WARRANT OR GUARANTEE THE 
UNINTERRUPTED DELIVERY OF FULL REQUIREMENTS RETAIL ELECTRIC SUPPLY 
TO AGGREGATION PROGRAM CUSTOMERS DURING FORCE MAJEURE EVENTS 
FES WILL HAVE NO LIABILITY OR RESPONSffirLITY FOR THE OPERATIONS OF THE 
EDU, INCLUDING BUT NOT LIMHTED TO, THE INTERRUPTION, TERMINATION, 
FAILURE TO DELIVER, OR DETERIORATION OF EDU'S TRANSMKSION OR 
DISTTllBUnON SERVICE EXCEPT AS MAY BE SPECIFICALLY PROVIDED HEREIN, 
NO IMPLIED WARRANTIES OF ANY KIND, INCLUDING THE IMPLIED WARRANTIES 
OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE SHALL BE 
APPLICABLE TO THIS AGREEMENT. 

ARTICLED 
REPRESENTATIONS AND WARRANTIES 

9,. 1 Representations and Warranties by FES. 

9 1.1 FES hereby represents and wanants to The City of Reynoldsburg as of the Eflective 
Date as follows: 

(I) FES is a corporation, duly formed, validly existing and in good standing orklcr the laws 
ofthe State of Ohio; 

^2 Pinal vereiun (I2-Il>-20!0) 

£x 3DVd nioNnoo iesassst-xg 8X:ST XX05/8I/0T 



(ii) FES has all authorizations from any governmental authority necessary for It to legally 
perform it.* obligations under this Agreement or will obtain such authorizations in a timely 
manner prior to when any performance by it requiring such auihorizaiion becomes due; 

(iii) The execution and delivery of, and performance under, this Agreement are within FES* 
powers, have been duly authorized by alt necessary action and do not violate, conflict with or 
breach any of the terms or conditions in its governing documents or any contract to which it is a 
party or any governmental rule applicable to it; 

(iv) This Agieement has been duly executed and delivered by FES, and this Agreement 
(assuming due authorization, execution and delivery of all Parties) constitutes legal, valid and 
binding obligations of FES enforceable ag-Mn̂ t it in accordance vtrkh its terms, subjecz fo 
bankruptcy, insolvency, reorganization and other laws affecting creditor's rights generally and 
general principles of equity, regardless of whether such enforceability is considered in a 
proceeding in equity or at law; and 

(v) No Bankruptcy is pending against it or to its knowledge threatened against it 

9 2 Representations and Wasianties by The City of Reynoldsburg. 

9.2.1 Government Aggregator hereby represents and warrants to FES as of the Effective 
Date as follow.<£; 

(i) The City of Reynoldsburg is duly authorized as the agent for the Participating Customers, 
as a duly authorized governmental aggregator; 

(ii) The City of Reynoldsburg has all authorizations from any governmental authority 
necessary for it to legally perform its obligations under this Agreement; 

(iji) The execution and delivery of, and performance under, this Agreement are within The 
City of Rcynoldsburg's powers, have been duly authorized by all necessary action and do not 
violate, conflict with or breach any Of the terms or conditions in its governing documents or any 
contract to which it is a party or any governmental rule applicable to it. Neilher the execution 
nor delivery by The City of Reynoldsburg of this Agreement nor the consummation by The City 
of Reynoldsburg of the transactions contemplated hensby or thereby does or will result a breach 
or violation of the Agreement establishing The City of Rcynoldsburg's Aggregation Group, or its 
bylaws, or any material provision ofthe governance document related thereto; 

(iy) This Agreement has been duly executed and delivered by The City of Reynoldsburg, and 
jhis Agreement (assuming due authorization, execution and delivery of all Parties) constitutes 
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legal, valid and binding obligations of The City of Reynoldsburg* enforceable against it in 
accordance with its terms, subject to applicable bankruptcy, insolvency, fraudulent conveyance, 
reorganization and similar laws affecting creditots' rights and remedies generally, to genera! 
principles of equity, regardless of whether such enforceability is considered in a proceeding In 
equity or at law; 

(v) The City of Reynoldsburg is entering into this Agreement with a full understanding of all 
of the risks hereof (economic and otherwise), and it is capable of assuming and willing to assume 
those ri.sks; 

(vi) None of the documents or other written information furnished by or on behalf of The City 
of Reynoldsburg or Eligible Customers to FES pursuant to this Agreement contains any untitle 
statement of a material fact or omits to state any material fact required to be stated therein or 
necessary to make the statements contained herein or therein, in the light of Ihe citcumstances in 
which they were made, not misleading: 

(vii) The City of Reynoldsburg has the contractual right to enter into this Agreement, to 
contract with FES to supply F\ill Requirements Retail Electric Supply and AdmlnisiTfitive 
Services to meet the obligations of its Aggregation Program Customers, and shall enforce its 
contractual agreements and rights., 

ARTICLE IQ 
CONFIDENTIAL INFORMATION 

10.1 Confidential Information. Any Confidential Infoimation, as deHned in Section 10.2 
herein, made available pursuant to this Agreement and conspicuously marked or stamped as 
*'Con^denttaI'* shall be held in confidence by each of the Parties to protect the legitimate 
business needs and/or privacy interests of the Parties With respect to multi-page documents that 
contain Confidential Information, the Parties may make such a designation by marking ot 
stamping only the first page thereof The Parties shall identify any matter deemed to be 
Confidential Information at the time the information is provided Any information not 
designated, as Confidential Information shall not be covered by the pTOieciion contemplated 
hereiii, provided* however,, that the inadvertent provision of information without a confidential 
designation shall not itself be deemed a waiver of the Party's claim of confidentiality as to such 
information, and the Party may thereafter designated the same as confidential, ii the infoimation 
is deemed confidential as set forth herein. 

10,2 Confidenrial Information Defined. "Confidential Information" means any and all data and 
information of whatever kind or nature (whether written, electronic or oral) which is disclosed by 
one Party (the "Disclosing Party") to the other Party (the "Recipient") regarding itself, its 
business, the business of its affiliates, and/or the Aggregation Program. Confidential 
Information does not include information that: (a) is in the public domain at the time of 
disclosure; (b) passes into the public domain after disclosure, except by a wrongful act of the 
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Recipient; (c) is disclosed to the Recipient by another not under an obligation of confideniiality; 
or (d) is already in the Recipient's possession prior to diJiclosure by the Disclosing Party, 

10 3 Obligation of Confidentiality Each Party agrees, for itself and its authorized 
representatives, to keep confidential all Confidential Information provided hereunder and to use 
the Confidential Ftiformation solely for purposes in connection with this Agreement, except to 
the extent that the Recipient determines that release of Confidential Information is required by 
law or regulation The Recipient Ahall make commercially reasonable efforts to notify the 
Disclosing Party if it intends to release any Confidential Information to affonl the Disclosing 
Party an opporiunity to seek a protective order prior lo disclosure, The obligations for 
Confidentiality set forth in this Agjieement, including but not limited to the non-disclosure 
obligaiioAsS and (he duty to return Confidential Information upon writteti request, shall survive 
the teimination of this Agreement for a period of one (I) year thereafter. Nothing in this 
Paragraph shall limit, hindei. or restrict the City of Reynoldsburg from complying with the Ohio 
Public Reconls Act, O R C, Section 149 01 et seq . nor shall the City of Reynoldsburg be found 
to have violated diis provision, or any other provision of this Agreement, for having fulfilled a 
valid IHiblic Records Request. 

ARTICLE II 
MISCELLANEOUS 

i 1 1 Notices. Any notices, requests or demands regarding the services provided under this 
Agreement and the Attachments shall be deemed to be properly given or made (i) if by hand 
delivery, on die day and at the lime on whtch delivered to the intended recipient at its address set 
forth In this Agreement; (ii) if seni by U.S.. Pastal Service mail certified or registered mail, 
postage prepaid, return receipt requested, addressed to the intended recipient at its address shown 
below; or (iii) if by Federal Express or other reputable express mail service, on the next Business 
Day after delivery to such express service, addressed to the intended recipient at its address set 
forth in this Agreement The address of a Party to which notices or other communications shall 
be mailed may be changed from time to time by giving wriuen notice to the odier Party. 

FirstEneigv Solutions Con> City of Reynoldsburg 

For Notices or Inquires Regarding 
this Agreement: 

Brenda Fargo 

Manager, Government Aggregation 

FirstEnergy Solutions Corp. 

341 White Pond Drive 

Akron, OH 44,320 

For Notices or Inquires Re^rding 
this Agreement; 

Development Director 

City of Reynoldsburg 

72.32 East Main Street 

Reynoldsbuig. OH 43068 

QT in 'rfA 
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Phone: 330-315-6898 Phone: 614-322-6807 

Fax: 330-315-6889 Fax:614-322-6832 

11Z Entire Aergement. This Agreement, including all Attachments hereto, contains al) of the 
terms and conditions of this Agreement reached by the Parties, and supersedes al! prior oral or 
written agreerncnts with respect to this Agreement This Agreement may not be modified, 
amended, altered or supplemented, except by written agreement signed by ail Parties hereto No 
waiver of any term, provision, or conditions of this Agreement, whether by conduct or otherwise, 
in any one Or more in^^ances. shall be deemed to be, or shall constitute a waiver of any other 
provision hereof, whether or not similar, rrar shall such waiver constitute a continuing waiver, 
and no Widver shall be binding unless executed in writing by the Party making the waiver 

I i.3 Waivers- Any request for a waiver of the requirements and provisions of this Agreement 
shall be in writing and must be approved in writing by the nonwaiving Party. TTie failure of 
either Party to insist upon strict performance of such requirements or provisions or to exercise 
any right under this Agreement shall not be construed as a wmver or relinquishment of such 
requirements, provisions or rights. 

11.4 Applicable Law. This Agreement shall be governed by and interpreted in accordance 
with the laws of the State of Ohio,. 

II 5 Controlling Provisions,. In lbs event of any inconsistency between the terms herein and 
the terms of the Attachments hereto, the provisions of the Agreement shall control 

116 SeverabiJitv. Any provision in this Agreement that is prohibited or unenforceable in any 
jurisdiction shall, as to such jurisdiction, be ineffective to die extent of such prohibition or 
unenforceability without invalidating-the remaining provisions or affecting the validity or 
enforceability of such provision in any other jurisdicdon. The non-enforcement of any ptovision 
by either Party shall not constitute a waiver of that provision nor shall it affect the enforceability 
of that provision or the remainder of this Agreement.. 

117 Noo-AssienabLlitv,. This Agreement shall not be transferred or assigned by eidier Party 
without the express written auihoiizarion of the non-assigning Party, which authorization shall 
nor be unreasonably withheld; provided, however, that such authorization may be withheld upon 
a teasonabie determination that the proposed assignee does not have at least the same financial 
and technical abilities. Notwithstanding the foregoing. FES may, without the consent of The 
City of Reynoldsburg or Ihe Participating Customers, (a) transfer, sell, pledge, encumber or 
assign this Agreement or xhe accounts, revenues or proceeds hereof in connection with any 
financing or other financial arrangement; (b) transter or assign this Agreement to an affiliate of 
FES; or (c) transfer or assign this Agreettwni to any person Or entity succeeding to all or a 
substantial portion of the assets of FES, Upon an assignment pursuant to (b) or (c)̂  The City oi 
Reynoldsburg and the Participaiing Customers agree that FES shall have no further obligations 
regarding future performance hereunder. Either Party's assignee shall agree in writing to be 
bound by the terms and conditions of this Agreement, including the Attachments. Subject to the 
foregoit̂ g. this Agreement and its Attachments shall be binding upon and inure to the benefit of 
any permitted successors and assigns, to the extent permitted by law., 
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11.8 Forwaid Contract The Panics acknowledge and agree that (a) this Agreement 
constitutes a forward contract within the meaning of the United States Bankruptcy Code, and (b) 
FES is a forward contract merchant, 

Recitals. The Parties agree and acknowledge that the prefatory statements and recitals in this 
Agreement are intended lo be and shall be a part of the provisions of this Agreement, 

11.9 Countcrnajts. This Agreement may be executed in one or more counterparts, each of 
which shall be deemed an original, but all of which xhall together constitute one instrument. 

IN WITNESS WHEREOF, the Parties have duly executed this Agreement to be effccdve on the 
date first written above, 

FirstEnergy Solutions Corp.: The City of Reynoldsburg, Ohio 

Signed: _, , Signed: _, 
Printed Typed Name; , Printed Typed Name: , 
Title: ' [ Title: 1 _ 
Date; , Date: ._ 
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ATTACHMENT A: 

Pricing and Other Conditions 
to Retail Generation Service Offer 
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Attachment A to Master Agreement 

Between 

The City of Reynoldsburg, Ohio and FirstEnergy Solutions Corp, 

Term: 

January 2011 -December2012 

Pricing: 

Residential (RS-13 & RS-14h Pricing equivalent to 5% discount 

Pricing will be 5 percent off the Price to Compare (bypassirble generation and tiansmission 
related charges) for each unique customer. What this means is that each month, the customer is 
guinanieed to save 5% off of what they would have paid with Columbus Southern for their 
electric generation. All customers will still only receive one bill from the utility which will 
conva'm both charges. 

Commercial fbelow 760,000 kWb annuallvh Pricing Equivalent to 15% dfecouqt 

Pricing will be 15 percent off Che Price to Compare (bypassable generation aiKl u^smlssion 
related charges) for each unique castomer. What this means is that each month, tlw ciistomer is 
guarxuKeed to save 15% otTof what they would have paid with Columbus Southern for their 
electric geneiation. All customers will still only receive one bill firom the utility which wiJI 
contain both charges. 

Meisandle Accounts; National accounts (e.g.. McDonald's, BP, Dollar General) as well as any 
eligible commercial accounts with annual usage over 700,000 must "opt-in" to the program. 

Termination Fee; 

Residential Accounts - $10 00 
Commercial Accounts: $25 00 

Couimunitv Grant: 

The City will receive a community gram in the amount of $10.00 per enroJJsd customer. These 
funds can be used for any puiposed deemed appropriate by the City and are not subject to 
repayment at any linjc or under any circumstance. The grant amount will be determined and 
dispersed following the completion of the opt-out and rescission period but will be no less than 
$103.00000. 
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AdnMnbtrative Services to be provided to the City of Reynoldsburg bv FES; 

• Design, print and mail the Opt-out letter to all eligible participants including a sheet of 
Frequently Asked Questions to provide assistance, 

• Administer the Opt-out process including database preparation, handling of opt-out form 
information, and final enrollment list compilation 

• Provide a call center to handle information culls 
• Provide to The City of Rcynoldsburg's consultant, AMPO, Inc. the required information 

for PUCO reports on behalf of the The City of Reynoldsbuig, 
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0 
PUC ™»r.v«« COMMONWEALTH OF PENNSYLVANIA R ^ ^ ^ ' S S ^ 

PENNSYLVANIA PUBLIC UTILITY COMMISSION „ ^ ^ , « „ « , 
P-2(ri 0-2207062 

P.O. BOX 3265. HARRISBURG. PA 17105-3265 P-2010-2S7953 
P-2010-2209253 

November 10, 2010 

Re: Consolidation of Three Petitions Regarding Municipal Aggregation 
And Directive re: Customer Switching Pursuant to '^Opt-out" Municipal 
Aggregation Programs 

TO ALL LICENSED ELECTRIC GENERATION SUPPLIERS; ELECTRIC 
DISTRIBUTION COMPANIES; AND ALL PARTIES ON SERVICE LISTS OF THE 
ABOVE DOCKETS: 

On October 28, 2010, the Retail Energy Supply Association (RESA) filed a 
Petition entitled Petition ofthe Retail Energy Supply Association for Investigation and 
Issuance of Declaratory Order Regarding the Propriety ofthe Implementation of 
Municipal Electric Aggregation Programs Absent Statutory Authority at Docket No. 
P-2010-2207062. On October 29, 2010, Dominion Retail, Inc. filed a Petition entitled 
Petition of Dominion Retail, Inc. for Order Declaring that Opt-out Municipal 
Aggregation Programs are Illegal for Home Rule and Other Municipalities in the 
Absence of Legislation Authorizing Such Programs at Docket No. P-2010-2207953. On 
November 9,2010, FirsfEnei^ Solutions Corp. filed a Petition entitled Petition of 
FirstEnergy Solutions Corp. for Approval to Participate in Opt-Out Municipal Energy 
Aggregation Programs ofthe Optional Third Class Charter City ofMeadville, the Home 
Rule Borough ofEdinboro, the Home Rule City of Warren and the Home Rule City of 
Farrell at Docket No. P-2010-2209253. 

The Commission hereby consolidates these three petitions for review and 
disposition. Parties intending to file answers to one or more ofthe above petitions may 
file a single answer or individual answers at their discretion. The due date for all answers 
is Monday, November 22,2010. 

Given the important legal issues raised in the three petitions and, in particular, the 
lawfulness of opt-out municipal aggregation programs in the absence of either 
Commission oversight or authorizing legislation, the Commission directs each Electric 
Distribution Company to not switch any customer to an Electric Generation Supplier 
pursuant to an "opt-out" mimicipal aggregation contract imtil these legal issues are 
addressed and resolved by the Commission. Similarly, the Commission directs each 
Electric Generation Supplier to not sv^tch any customer fi*om default service (or the 
customer's existing electric generation supplier) pursuant to an "opt-out" mimicipal 



aggregation contract until these legal issues are addressed and resolved by the 
Commission. 

Any questions regarding this secretarial letter should be directed to Steven 
Bainbridge, Assistant Counsel, Law Bureau, at sbainbridg@state.pa.us or telephone 
(717)783-6165. 

Very truly yours, 

Rosemary Chiavetta 
Secretary 

cc: Karen Oill Moiuy, Director of Operations 
Bohdan R. Pankiw, Chief Counsel, Law Bureau 
Charles E. Rainey, Jr., Chief Administrative Law Judge, OALJ 
June Perry, Director, Legislative Affairs 
Thomas Charles, Director, Office of Communications 
Steven K. Bainbridge, Assistant Cotmsel, Law Bureau 
Pennsylvania Electric Distribution Companies 
Service List at Docket Nos.: P-2010-2207062 

P-2010-2207953 
P-2010-2209253 

mailto:sbainbridg@state.pa.us

