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MEMORANDUM CONTRA

L INTRODUCTION

On October 25, 2011, FirstEnergy Solutions (FES) filed a motion seeking to strike
the rebuttal testimony of Staff witness Baker and AEP witness Hamt ock.! The Staff of
the Public Utilities Commission of Ohio (Staft), Columbus Southern Power Company
and Ohio Power Company (collectively “AEP Ohio™ o1 “Companies”) reply with this
Joint Memorandum Contra the Motion. The motion to strike the rebuttal testimony of
these two witnesses should be denied

The rebuttal testimony sought to be stricken responds to the inappropriate
characterization of a single way to approve the Distribution Investment Rider (DIR), an
element of the Stipulation at issue in this hearing, and provides a response to the
assertions made in the testimony of the Non-Signatory Party witnesses direct testimony
that this element of the Stipulation could not be approved by the Commission due to the
lack of certain elements found in the particular statutory provision the Non-Signatory
Parties assert controls the decision

The Commission has broad disctetion in the ordet of its proceedings. The rebuttal
testimony offered by Staff witness Baker and AEP witness Hamrock relate directly to the
testimony offered by other witnesses and provides the Commission a factual basis to
carry out its duty to evaluate the Stipulation and Recommendation offered for its
consideration in these dockets. Denial of the motion is appropriate based on priot
Commission findings and alternatively on the discretion of the Commission and the

Attorney Examiners overseeing a proceeding before the Commission.

! IEU-Ohio filed a memorandum on Cctober 26, 2011, amounting to a single paragraph expressing
its intention to support the motion filed by FES and its reasons for the support.



II. LAW AND ARGUMENT
A. The Rebuttal Testimony is Justified

The arcas covered by AEP witness Hamrock and Staff witness Baker are in direct
response to issues raised by the Non-signatory parties in the direct case. OCC witness
Duann and IEU witness Bowser raise R C . 4928.143(B)(2)(h} as the standard for
approval of the DIR and assert that the Signatory Parties did not apply the mechanism to
this statutory provision. Witnesses for the Non-Signatory Parties raised these points as a
reason to deny the Stipulation in direct testimony at the evidentiary hearing. 1t is
appropriate on rebuttal for the Signatory parties to respond to the positions taken of the
Non-Signatory Parties’ expert witnesses

Proceedings to consider partial stipulations are typically unique cases, especially
when they involve an application, supporting testimony for that application, a subsequent
stipulation and subsequent testimony in support of that Stipulation. In these cases, the
hearing becomes focused on the three-part test for approving a partial stipulation.
The testimony filed in support of the initial application by AEP witness Thomas
Kirkpatrick included a broader discussion of the DIR mechanism including discussion of
reliability, customer expectations, and system needs. This testimony was filed in the
public docket for all of the Signatory parties to rely upon in signing and supporting the
Stipulation. The signatute of the Signatory Parties on the Stipulation indicates their
agreement with the settlement document as a whole and can be considered by the
Commission. In this case the reasonableness of the elements and mechanisms within the
Stipulation are supported by all Signatoty Parties. To the extent testimony in this area

was offered in a previous stage of this proceeding is not grounds for declaring it is not



propert 1ebuttal testimony . Ina previous decision where testimony was filed and then
subsequently a stipulation was reached and the pr evious testimony was not sponsored on
the record, the Commission found the fact that a portion of the rebuttal testimony
includes identical and similar portions of prefiled direct testimony is not dispositive of
whether the rebuttal testimony is proper. In the Matter of the Regulation of the Electric
Fuel Component contained within the Rate Schedules of the Ohio Edison Company and
Related Matters, 83-34-EL-EFC (Tanuary 31, 1984 Opinion at 13-14) 1984 Ohio PUC
LEXIS 60. The Commission judged the rebuttal testimony on whether it was responding
to OCC’s witnesses in that case (Jd) The testimony of Staff witness Baker and AEP
witness Hamrock responds to the testimony of Non-Signatory Parties that asserted a lack
support for the distribution investment rider under a particular statute highlighted by their
testimony in opposition.

The next phase of the proceeding moved to the evidentiary hear ing for the signed
Stipulation. The Signatory parties seek Commission approval of the terms of the
Stipulation undet the three-part test traditionally applied by the Commission when
considering pattial stipulations

While there must be evidence of record supporting a partial settlement, each issue
is not litigated to the same degree as with full blown case. This settlement involves the
collective interests of more than 20 patties to the case. The transfer of the case from an
application suppotted by the Companies to a Stipulation supported by more than 20
parties should not be overlooked in the making of evidentiary rulings. The efficiency and
efficacy of the three-part test would be eviscerated if each and every issue were fully

litigated as if no settlement had occurred. Indeed, AEP Ohio submits that the context of



settlement is to promote reasonable compromise and efficiency, while also reducing (but
not eliminating) the litigation burdens for all invotved. The purpose of the Commission
proceeding is to develop a record adequate for Commission review.

The Non-Signatory Parties have asserted a single statutory justification for the
distribution investment rider and claimed that the Signatory Parties fail to satisfy the
standard of the statute. The Commission has options for its approval of the mechanism
and it is appropriate for the Signatory Parties to respond with rebuttal testimony in
opposition to that assertion as well as reply to the assertion that the tecord does not
contain what is needed for an ultimate Commission determination. The Signatory Parties
cannot anticipate every argument that will be made by the Non-Signatory Parties in a
proceeding and such a standard is not tequired.  Martinv Weaver (6™ Cir. 1981),
certiorari denied, 102 S Ct. 2038 (trial court abused disctetion in refusing to admit crucial
testimony offered by plaintiff to rebut affirmative defense; while such evidence might
have been included in plaintiff's case-in-chief, "the plaintiff has no duty to anticipate or to
negate a defense theory in plaintiff's case-in-chief.").

In the recent Commission ESP Remand Decision (Case Nos. 08-917-EL-SSO and
08-918-EL-SSO, Opinion and Ordet on Remand at page 8, October 3, 2011), the
Commission denied a request to strike the rebuttal testimony of AEP witness Dr.
LaCasse, finding that the “Monte Carlo” model at issue in Dr LaCasse’s rcbuttal
testimony was in response to the testimony of IEU-Ohio’s witness Dr Lesser’s
statements in cross-examination during his expert testimony. The Commission also
found that the moving parties in that case did not demonstrate how the admission of the

testimony into the record caused them prejudice finding that those parties wete afforded



the opportunity to cross-examine Dr. LaCasse regarding the Monte Carlo results. A
Monte Carlo model could have been included as part of the Companies initial case but
was not. It was offered in response to statements by an opposing witness.

Likewise, the rebuttal testimony of AEP witness Hamrock and Staff witness
Baker is provided in response to assertions by Non-Signatory witnesses that the
Stipulation case does not consider certain points and the assertion that the Commission is
limited to a siﬁgle statutory basis It is fair and reasonable to permit a response to the
particular attaches that do atise and were addressed through opposing testimony  If the
Non-Signatory parties believed these were purely iegal arguments they did not need to
include them in the evidentiary record as part of their expert witness testimony. But since
they did include these points the door is opened for rebuttal on these points. The Non-
Signatory Parties will have the right to ctoss examine those witnesses on those points just
as the parties did in the ESP Remand Decision |

FES’ reliance_ upon In re Ameritech Ohio’s Economic Costs, Case No. 06-922-
TP-UNC, 2001 Ohio PUC LEXIS 1146 (Ohio PUC 2001) (Entry) cited on page 6 and
page 8 of FES’ memorandum in support is misplaced In that case Examiner Nodes
denied the rebuttal testimony of the Intervenot, not the Company, and found that the
Tntervenor had alteady had the opportunity to review the Company’s case, do discovery,
and address the arguments made in the Company’s initial filing over a three month petiod
before filing its initial testimony. (/d at 11 8-9) Examiner Nodes found the rebuttal
amounted to a restatement of the initial filing versus a response to the cross-examination
of witnesses at hearing. In this case the Signatory Parties filing testimony did not have

the three month opportunity to review, conduct discovery, and tailor its initial testimony



in response to the testimony filed by the Non-Signatory Parties. Rather, Signatory Parites
filed supporting testimony less than one week after filing the Stipulation. As such, on
rebuttal the positions raised in the testimony of the experts offered by the Non-Signatory
Parties are being rebutted. The In re Ameritech Ohio’s Economic Costs authority cannot
be relied upon in this case.

Similar to the In re Ameritech Ohio’s Economic Costs decision, in the Bell
Atlantic and GIE? case relied upon by FES, the Examiner denied a motion to certify an
inter'locutOIy appeal to the Commission based on the stiiking of rebuttal testimony that
included a delay in the proceeding to prepare the initial testimony. In that case the Staff
had issued a Preliminary Staff Proposal and the Examiner delayed the proceedings “to
allow the parties, in their prefiled direct testimony, an opportunity to address issues raised
in the Preliminary Staff Proposat ” (Id. at §4.) Again this proceeding included a process
to allow the consideration of the opposing case into the direct testimony In this case the
Non-Signatory Parties filed after the Signatory Parties, leaving this rebuttal testimony as
its first opportunity to rebut the statements made and the assertions that this mechanism is
only justified under a specific statutory provision

B. FES Motion to Strike Impairs the Commission’s Ability to Carry Out Its
Review

FES necessatily reads R.C. 4928.143(B)(2)(h) as imposing an affitmative burden
of proof on the Signatory Partics to present affitmative evidence in support of'the DIR
(evidence going to reliability, alignment of expectations, etc.). FES argues that since the
company did not fully address this affirmative evidence in its case-in-chief, it is barred

from doing so in rebuttal But the statute is permissive to the extent it even applies to the

: Case No 98-1398-TP-AMT at 4 (July 16, 1999) telied upon by FES on pages 6, 7 and 8 of its
memorandum in suppott



approval of the DIR in this case It says that companies "may" provide for a DIR in their
application, and if they do, it then becomes the Commission's duty to examine the factors

listed at the end of subsection (h):

As part of its determination as to whether to allow in an electric
distribution utility's [ESP] inclusion of any provision described in division
(B)(2)(h) of this section, the commission shall examine the reliability of
the electric distribution utility's disttibution system and ensure that
customers' and the electric distribution utility's expectations are aligned
and that the electric distribution utility is placing sufficient emphasis on
and dedicating sufficient resources to the reliability of its distribution
system. {Emphasis added)

The statute thus imposes an investigatory duty on the Commission that arises based on
the contents of the company's application, and the Commission has the discretion undet
its rules to undertake that examination in whatever way it deems fit, including by taking
the testimony of Witnesses Hamrock and Baker if it wishes. See OAC 4901-1-27 (giving
the hearing officet the powet to "regulate the course of the hearing and the conduct of the
pattibipants #+% without limitation ")(Emphasis added). See also OAC 4901-1-38 ("The
commission Iﬁay, upon its own motion or for good cause shown, waive any requirement,
standard, or rule set forth in this chapter or prescribe different practices or procedures to
be followed in a case.") The burden of proof in R C. 4928 143(C)(1) does not jettison the
Commission's inherent power to regulate the course of the hearing "without limitation" in
order to conduct the examination that the General Assembly made a duty of the

Commission in R.C. 4928.143(B)(2)(h) or any other statutory provision.



C. The Attorney Examiners and Commission have discretion over its
proceedings,

Ultimately, the Attorney Examiner has discretion in the development of the record
and develops a record for ultimate Commission consideration. The Commission is not
bound by strict rules of evidence as an administrative agency and is able to weigh
information in its record accordingly. In a previous dispute based on a challenge to an
Attorney Examiner’s rulings the Commission found, “[t]he examiner correctly noted that
administrative tribunals are accorded wide latitude in the admission or exclusion of
evidence and the weight to be accorded admitted evidence. The discretionary powers
accorded the examiner are in contra-distinction to coutts of law where lay jurors are
properly constrained in the evidence to be considered. The examiner, as a fact-finder, is
accorded deference and respect in het rulings; and her motion rulings were reasonable
and lawful ” In the Matter of the Complaint of Brothers Century 21, Inc., Complainant,
v. The East Ohio Gas Company, 84-866-GA-CSS, (July 22, 1986 Opinion and Order at 8-
9), 1986 Ohio PUC LEXIS 760. Likewise, in a previous rebuttal dispute seeking to strike
testimony, the parties had continued the issue into the briefing stage. The Commission
found that it “*** will give the testimony that is the subject of the motions to strike
whatever weight is appropriate in the context of this proceeding.” In the Matter of the
Complaint of Allnet Communications Services, Inc , C omplainant, v. The Ohio Bell
Telephone Company, Case No 86-771-TP-CSS, Opinion and Order April 15, 1993 at 8-
9) 1993 Ohio PUC LEXIS 293. The rebuttal testimony offered is appropriate in response
to the testimony provided by the Non-Signatoty Patties expert testimony and the

Commission can weigh the evidence as it deems it appropriate.
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Non-signatory parties may raisc a myriad of issues understood by the Signatory
parties and considered in the process to reach the Stipulation. To the extent there are
issues raised in the evidentiary testimony offered by Non-Signatory parties, rebuttal is the
approptiate place to respond to that testimony and ensure the Commission is provided
with a full record Attempts to limit the information available for Commission review of
the evidentiary record, especially information provided in response to expert testimony,
should be avoided and the Commission be allowed to consider the full record to assist it
in making its ultimate decision Bowmanv General Motors Corp. (D.C. Pa. 1977), 427
F.Supp. 234, 240 ("[w]here the evidence is real rebuttal evidence, the fact that it might
have been offered in chief does not preclude its admission in rebuttal ) Wright & Gold,
Federal Practice & Procedure (1993), Section 6164, note that "exclusion of rebuttal
evidence that could have been offered during plaintiff's or the prosecution's case-in-chief
has been held an abuse of discretion where its probative value outweighs the interests of
preventing unfair surprise and saving time ” Id., citing Weiss v Chrysler Motors Corp.
(2™ Cir. 1975), 515 F 2d 449, 457-458 (discretion to exclude rebuttal evidence that could
have been presented in chief "should be tempered greatly” where the proffered rebuttal
evidence has high value)

To the extent that the Commission does not deem the pertinent testimony to be
appropriately filed under the normal rebuttal standard discussed above, AEP Ohio
submits that more flexibility than normal should be afforded in the context of a partial
Stipulation. AEP Ohio fully supported all of its proposals more fully in the context of its
application and supporting testimony in Case Nos. 11-346-EL-SSO et al. But given the

scope and breadth of the Stipulation and the unknown basis for the non-signatory parties’

11



opposition (at the time supporting testimony was filed), it was not known that this
particular challenge would be raised

The case in point illustrates this principle perfectly well. FES is the moving party
for challenging the rebuttal nature of the testimony involving the DIR  Who would guess
that FES, a CRES provider that intervened in this case based on competitive issues
involving generation supply, would be primarily concermed with issues relating to non-
competitive distribution service such as the DIR? AEP Ohie submits that FES does not
have standing to even 1aise this issue. Suffice it to say that AEP Ohio did not expect FES
to raise such issues in this case. In any case, AEP Ohio submits that a measure of
flexibility should be afforded to the supporting parties in order to ensure that the

Commission understands and can fully evaluate the Stipulation.

12



CONCLUSION
For all the foregoing reasons the Staff and the Companies respectfully request that

the Commission deny the motion to strike the rebuttal testimony of Staff witness Baker

and AEP witness Hamrock
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