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BEFORE 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Columbus 
Southern Power Company for Approval of its 
Electric Security Plan; an Amendment to its 
Corporate Separation Plan; and the Sale or 
Transfer of Certain Generating Assets. 

In the Matter of the Application of Ohio Power 
Company for Approval of its Electric Security 
Plan; and an Amendment to its Corporate 
Separation Plan. 

Case No. 08-917-EL-SSO 

Case NO. 08-918-EL-SSO 

OBJECTIONS OF INDUSTRIAL ENERGY USERS-OHIO TO COLUMBUS 
SOUTHERN POWER COMPANY'S AND OHIO POWER COMPANY'S 

OCTOBER 6, 2011 TARIFF FILING 

On March 18, 2009, the Public Utilities Commission of Ohio ("Commission") 

issued an Opinion and Order modifying and approving Electric Security Plans ("ESP") 

for Ohio Power Company ("OP") and Columbus Southern Power Company ("CSP") 

(collectively, "the Companies") that included $152 million in new revenues through 

Provider of Last Resort ("POLR") charges.^ On April 19, 2011, the Ohio Supreme Court 

("Supreme Court") reversed and remanded the March 18, 2009 Opinion and Order, 

finding that the Opinion and Order, among other errors, failed to provide a basis in the 

record to support the POLR charges.^ On May 4, 2011, the Commission responded to 

^ Opinion and Order at 40 (Mar. 18, 2009). 

^ In re Application of Columbus Southern Power Co.. 128 Ohio St. 3d 512 (2011). 
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the Court's decision by ordering the Companies to file revised tariffs "that would remove 

the POLR charges...the Companies' tariffs."^ 

After the Companies filed non-conforming tariffs and a request for further 

hearing, the Commission directed the Companies to file a second set of revised tariffs 

"specifically stating that the POLR riders . , , are subject to refund by May 27, 2011, to 

be effective as to the first billing cycle of June 2011." The Commission also set a 

procedural schedule to allow the Companies an opportunity to provide the Commission 

some legal basis for the POLR charges.'^ On October 3, 2011 the Commission issued 

its Order on Remand following several days of hearing. In the Order on Remand, the 

Commission found that the Companies had failed to demonstrate a cost basis for the 

POLR charges previously authorized in the March 18, 2009 ESP Order and directed the 

Companies to file revised tariffs that "back out the amount of the POLR charges 

authorized in the ESP Order."^ The Commission further found that there was no reason 

to address the bypassability of the POLR charge, stating: "In light of our decision in this 

order on remand, that the POLR charges are not supported by the record, 

Constellation's arguments on this issue are moot, as customers will return to the 

Companies' service at the standard service offer rate for the remainder of the term of 

this ESP,"^ 

In response to the Commission's Order on Remand, OP and CSP on October 6, 

2011, filed two versions of their proposed revised tariffs and a cover letter. In the first 

^ Entry at 2 (May 4, 2011). 

"Entry at 4 (May 25, 2011). 

^ Order on Remand at 33 (Oct. 3, 2011). 
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set of tariffs (what the Companies refer incorrectly to as the "Compliance Tariffs"), they 

proposed POLR charges based on the Companies' 2004 Rate Stabilization Plans 

("RSP"), essentially ignoring the Commission's Order on Remand to back out the POLR 

charges authorized in the ESP Opinion and Order,'' In further violation of the 

Commission's Order on Rehearing, they removed a provision that permitted shopping 

customers to waive the POLR charge if they agreed to return to ESP service at a 

market rate, making the proposed charges nonbypassable. In the second set of revised 

tariffs (which the Companies refer to as the "Alternative Tariffs"), the Companies reset 

the POLR charge to zero for each rate class. In the cover letter, the Companies offered 

a convoluted theory as to why the rates contained in the first set of revised tariffs should 

be adopted by the Commission. Because there is no basis for permitting the 

Companies to continue to collect POLR charges. Industrial Energy Users-Ohio ("lEU-

Ohio") once again is compelled to file Objections to that portion of the compliance filing 

urging the continuation of illegal POLR charges. 

DISCUSSION 

The simple response to the Companies' argument that they are entitled to 

continue to collect POLR revenues is that it is inconsistent with the Commission Order 

on Remand. The Commission found that the Companies failed to justify POLR charges 

on any basis and were ordered to remove the POLR charges. The Commission further 

found that the issue of bypassability was moot since customers would not have a POLR 

charge to concern them if they returned to SSO service. 

^Letter to Betty McCauiey from Steven T. Nourse (October 6, 2011) ("Cover Letter"). 
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The Companies offer three reasons to support their argument that they should 

continue to collect the pre-ESP POLR charges. First, the Companies seek to justify 

continuing to collect POLR revenues on the theory that the Commission intended that 

result when the Commission ordered the Companies to "back out" the current POLR 

charges.^ Noting that they used the term "back out" in May 2011 to mean that they 

intended to revert to the pre-2009 POLR charge in the Companies' May 11, 2011 filing, 

they conclude that the Commission's use of the same term in the Order on Remand 

must have had the same meaning. Second, the Companies offer that they withdrew 

their Application for Rehearing so as to avoid challenging the Commission's authority to 

remove the POLR charge completely.^ Third, the Companies argue that the ESP 

"authorized an increase to the POLR charge,"^° None of these arguments supports the 

Companies' position that the "Compliance Tariffs" should be approved. 

First, the notion that the Commission's use of the term "back out" as a 

justification for leaving amount in the rates is completely inconsistent with the balance of 

the Order on Remand and the decisions that preceded that Order. The only POLR 

charge authonzed in the ESP is found in the March 18, 2009 Opinion and Order, and it 

authorized the collection of $152 million. The Commission has repeatedly indicated that 

the POLR charges should be removed unless the Companies had a legal basis for 

them. The Commission on May 4, 2011 directed the Companies to remove the POLR 

charges. When it directed revised tariffs be filed on May 25, 2011, it directed that the 

POLR charges, not some portion, be collected subject to refund. In the Order on 

Cover Letter at 2. 

® Cover Letter at 3. 

' ° ld. 
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Remand, it found that the Companies had failed to demonstrate any factual or legal 

basis for continuing to collect a POLR charge. At this point, there is no ambiguity as to 

what POLR charges are in the ESP and that the Commission ordered the POLR 

charges to be removed. 

The second argument that the Commission somehow agreed with the 

Companies' position when it allowed the POLR charges to be collected subject to 

refund, likewise, is incorrect. At best, the only thing that can be understood from the 

Companies' decision to not pursue the argument that they were entitled to recover the 

pre-ESP POLR is that they agreed to wait until the Commission reached a decision on 

the merits; the May 25, 2011 decision says nothing about why the Commission agreed 

with the Companies' recommendation other than that other parties disagreed with the 

Companies' assertion that they could continue to collect the pre-ESP "POLR" revenues. 

Moreover, there cannot be a suggestion that the Commission was agreeing to waive its 

authority to set the proper rates following the remand hearing. The Commission has 

now completed its review, found that the POLR charges are not legally supported, and 

ordered the Companies to remove the POLR charges from their tariffs. 

The third argument that the ESP approved an Increase in POLR charges ignores 

what the Commission ordered in the Rate Stabilization Plans ("RSP") and the current 

ESP for OP and CSP. As the Commission will recall, the revenues the Companies 

were authorized to collect in the RSPs were for regional transmission organization 

administrative costs and recovery of deferred construction work in progress. " In 

contrast, the Commission's March 18, 2009 Opinion and Order authorized identifiable 

'''' In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for 
Approval of a Post Market Development Period Rate Stabilization Plan, Case No. 04-169-EL-UNC, 
Opinion and Order at 25-29 (Jan. 25, 2005) 
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POLR charges for CSP and OP based on a formula that produced a "cost" of $152 

million annually. The POLR tariffs subsequently approved by the Commission were 

designed to produce that same $152 million annually. Thus, there is no basis for stating 

that the increase in POLR charges had any connection to the pre-ESP charges in the 

RSPs. 

CONCLUSION 

As discussed above, there is no basis for the Companies to continue to be 

permitted to collect the POLR charges under their current tariffs. To put an end to the 

opportunity for the Companies to manufacture delay In the Commission's effort to 

comply with the Supreme Court's decision and to eliminate the going-fonA/ard effect of 

the unlawfully authorized charges from consumers' electric bills, lEU-Ohio urges the 

Commission to approve the "Alternative" revised tariffs that correctly reflect the revenue 

effects of the Supreme Court's decision. 

Respectfully submitted. 

Samuel C. Randazzo 
Frank P. Darr 
Joseph E. Oliker 
MCNEES WALLACE & NURICK LLC 
21 East State Street, 1?"̂ ^ Floor 
Columbus, OH 43215 
Telephone: (614)469-8000 
Telecopier: (614)469-4653 
sam@mwncmh.com 
fdarr@mwncmh.com 
joliker@mwncmh.com 

Attorneys for Industrial Energy Users-Ohio 
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CERTIFICATE O F SERVICE 

I hereby certify that a copy of the foregoing Objections of Industrial Energy 

Users-Ohio to Columbus Southern Power Company's and Ohio Power Company's 

October 6, 2011 Tariff Filing was served upon the following parties of record this 13̂ ^ 

day of October 2011, via electronic transmission, hand-delivery or first class mail, 

postage prepaid. 

Steven T. Nourse 
Matthew J. Satterwhite 
American Electric Power Service Corporation 
1 Riverside Plaza, 29"" Floor 
Columbus, OH 43215 

Selwyn J. R. Dias 
Columbus Southern Power Company 
Ohio Power Company 
850 Tech Center Dr. 
Gahanna, OH 43230 

Daniel R. Conway 
Porter Wright Morris & Arthur 
Huntington Center 
41 S. High Street 
Columbus, OH 43215 

ON BEHALF OF COLUMBUS SOUTHERN POWER AND 
OHIO POWER COMPANY 

David F. Boehm 
Michael L. Kurtz 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, OH 45202 

ON BEHALF OF OHIO ENERGY GROUP 

Frank P. Darr 

John W. Bentine 
Mark S. Yurick 
Chester, Willcox & Saxbe LLP 
65 East State Street, Suite 1000 
Columbus, OH 43215-4213 

ON BEHALF OF THE KROGER CO. 

Janine L. Migden-Ostrander 
Consumers' Counsel 
Maureen R. Grady, Counsel of Record 
Terry L, Etter 
Jeffrey Small 
Office of the Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, OH 43215-3485 

ON BEHALF OF THE OFFICE OF THE OHIO 
CONSUMERS' COUNSEL 

Barth E. Royer, Counsel of Record 
Bell & Royer Co. LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 

Nolan Moser 
Air & Energy Program Manager 
The Ohio Environmental Council 
1207 Grandview Avenue, Suite 201 
Columbus, OH 43212-3449 
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Trent A. Dougherty 
Staff Attorney 
The Ohio Environmental Council 
1207 Grandview Avenue, Suite 201 
Columbus, OH 43212-3449 

ON BEHALF OF THE OHIO ENVIRONMENTAL 
COUNCIL 

Richard L. Sites 
Ohio Hospital Association 
155 E. Broad Street, 15*" Floor 
Columbus, OH 43215-3620 

Thomas O'Brien 
Matthew Wamock 
Bricker & Eckler 
100 South Third Street 
Columbus, OH 43215 

ON BEHALF OF THE OHIO HOSPITAL ASSOCIATION 

David I. Fein 
Cynthia Fonner 
Constellation Energy Group 
550 W. Washington Street, Suite 300 
Chicago, IL 60661 

ON BEHALF OF CONSTELLATION ENERGY GROUP 

Bobby Singh 
Integrys Energy Services, Inc. 
300 West Wilson Bridge Road, Suite 350 
Worthington, OH 43085 

ON BEHALF OF INTEGRYS ENERGY SERVICES, INC. 

M. Howard Petricoff 
Lija Kaleps-Clark 
Vorys, Sater, Seymour & Pease LLP 
52 E. Gay Street 
Columbus, OH 43215 

ON BEHALF OF EXELON GENERATION COMPANY 
LLC 

M. Howard Petricoff 
Stephen M. Howard 
Michael J. Setterini 
Vorys, Sater, Seymour & Pease LLP 
52 E. Gay Street 
Columbus, OH 43215 

ON BEHALF OF CONSTELLATION NEW ENERGY AND 
CONSTELLATION NEW ENERGY COMMODITIES 
GROUP, DIRECT ENERGY SERVICES, LLC, 
INTEGRYS ENERGY SERVICES, INC., NATIONAL 
ENERGY MARKETERS ASSOCIATION, OHIO SCHOOL 
OF BUSINESS OFFICIALS, OHIO SCHOOL BOARDS 
ASSOCIATION, BUCKEYE ASSOCIATION OF SCHOOL 
ADMINISTRATORS, AND ENERNOC, INC. 

Craig G. Goodman 
National Energy Marketers Association 
3333 K. Street, N.W., Suite 110 
Washington, D.C. 20007 

ON BEHALF OF NATIONAL ENERGY MARKETERS 
ASSOCIATION 

David C. Rinebolt 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
231 West Lima Street 
Findlay, OH 45839 

ON BEHALF OF OHIO PARTNERS FOR AFFORDABLE 
ENERGY 

Barth Royer 
Bell & Royer Co. LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 

Gary Jeffries 
Dominion Resources Services 
501 Martindale Street, Suite 400 
Pittsburgh, PA 15212-5817 

ON BEHALF OF DOMINION RETAIL, INC. 

Henry W. Eckhart 
1200 Chambers Road, Suite 106 
Columbus, OH 43212 
henryeckhart@aol.eom 

ON BEHALF OF THE SIERRA CLUB, OHIO CHAPTER, 
AND THE NATURAL RESOURCES DEFENSE COUNCIL 
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Matthew Wamock 
Bricker & Eckler 
100 South Third Street 
Columbus, OH 43215 

Kevin Schmidt 
The Ohio Manufacturers' Association 
33 North High Street 
Columbus, OH 43215 

ON BEHALF OF THE OHIO MANUFACTURERS' 
ASSOCIATION 

Larry Gearhardt 
Ohio Farm Bureau Federation 
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Columbus, OH 43218 

ON BEHALF OF THE OHIO FARM BUREAU 
FEDERATION 

Keith C. Nusbaum 
Sonnenschein Nath & Rosenthal 
1221 Avenue of the Americas 
New York, NY 10020-1089 

Clinton A. Vince 
Emma F. Hand 
Ethan Rii 
Presley Reed 
Sonnenschein Nath & Rosenthal 
1301 K Street NW 
Suite 600, East Tower 
Washington, DC 20005 

ON BEHALF OF ORMET PRIMARY ALUMINUM 
CORPORATION 

Benjamin Edwards 
Law Offices of John L. Alden 
One East Livingston Ave. 
Columbus, OH 43215 

ON BEHALF OF CONSUMERPOWERLINE 

Grace C. Wung 
McDermott Will & Emery LLP 
600 Thirteenth Street, NW 
Washington, DC 20005 

Douglas M. Mancino 
McDermott Will & Emery LLP 
2049 Century Park East 
Suite 300 
Los Angeles, CA 90067 

Steve W. Chriss 
Manager, State Rate Proceedings 
Wal-Mart Stores, Inc. 
2001 SEIO '̂̂  Street 
Bentonville, AR 72716 

ON BEHALF OF THE WAL-MART STORES EAST LP, 
MACY'S INC., AND SAM'S CLUB EAST, LP 

Sally W. Bloomfield 
Terrence O'Donnell 
Bricker & Eckler 
100 South Third Street 
Columbus, OH 43215 

ON BEHALF OF AMERICAN WIND ENERGY 
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C. Todd Jones 
Christopher Miller 
Gregory Dunn 
Schottenstein Zox and Dunn Co., LPA 
250 West Street 
Columbus, OH 43215 

ON BEHALF OF THE ASSOCIATION OF INDEPENDENT 
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Gregory K. Lawrence 
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28 State Street 
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Managing Counsel 
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