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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

 
Infotelecom LLC,      ) 
        ) 
   Complainant,    ) 
        ) 
     v.      ) Case No. 11-4887-TP-CSS 
        ) 
AT&T Ohio,       ) 
        ) 
   Respondent.    ) 
 
_________________________________________________________________________ 
 

AT&T OHIO'S REPLY IN SUPPORT OF MOTION 
FOR SECURITY PENDING FINAL DECISION 

_________________________________________________________________________ 
 

AT&T Ohio respectfully submits this reply in support of its motion to require 

Complainant Infotelecom LLC (“Infotelecom”) to provide adequate security to protect AT&T Ohio 

against loss during the pendency of this proceeding (the “Motion”), and states as follows: 

1. As AT&T Ohio explained in the Motion, AT&T Ohio is entitled to protection 

against the loss to which it would otherwise be exposed as a result of the injunctive relief granted 

by this Commission if AT&T Ohio prevails on the merits (and is thus entitled to the Delta that 

Infotelecom should be escrowing while the case is litigated).  And AT&T Ohio will ultimately 

prevail.  As the Motion noted, that expectation is strengthened by the finding in the parallel case 

in California that Infotelecom is not likely to prevail.1  Further corroborating that expectation, the 

Staff of the Illinois Commerce Commission concluded in the parallel case in Illinois that AT&T’s 

                                                 
1  Motion at 3. 
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reading of the disputed provision in the parties’ contract (the “ICA”) is correct, and that 

Infotelecom’s reading would lead to an absurd result.2 

2.    AT&T Ohio’s request for appropriate security is also supported by the Order of 

the Michigan Public Service Commission, in the parallel case there, requiring Infotelecom to 

provide security in the amount of $85,000 under precisely the circumstances presented here.3  

(Just as AT&T Ohio has asked for security only in an amount corresponding to the anticipated 

increase in the Ohio portion of the Delta while this case is being decided, so the Michigan 

security covers only the Michigan portion of the Delta.  There is thus no risk of overlap or 

duplication). 

3. Infotelecom’s contention that no bond should be required because the Second 

Circuit has enjoined AT&T from terminating service to Infotelecom until October 18, 20114 is 

specious.  Because Infotelecom has sought duplicative injunctive relief in federal court and in 

state commissions, AT&T has had no choice but to seek security both in federal court and in the 

state commissions, with the reasonable expectation that any forum that imposes a temporary or 

preliminary injunction will require Infotelecom to provide adequate security relating to that 

particular injunction.  At the same time, AT&T recognizes it is not entitled to $2.00 of security 

for any $1.00 that is placed at risk by a temporary injunction.  Accordingly, AT&T has informed 

the Second Circuit, and now assures this Commission, that if the Second Circuit extends 

injunctive relief beyond October 18 and requires Infotelecom to provide appropriate security in 

                                                 
2  Exhibit 1 hereto, at 9-15.  

3  Exhibit 2 hereto, at 5, 6. 

4  Infotelecom’s Memorandum Contra AT&T’s Motion for Security Pending Final Decision (“Mem. 
Contra”), at 1. 
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connection with that relief, AT&T will work with Infotelecom to ensure there is no duplication 

of security.5  

4. It is irrelevant that Infotelecom “has paid and is paying all undisputed amounts to 

AT&T Ohio.”6  Infotelecom is not paying into escrow amounts that it should be paying into 

escrow (what Infotelecom would call disputed amounts), and as Infotelecom continues to not 

escrow those amounts during the pendency of this case, all those amounts are put at risk, because 

Infotelecom will not be in a position to pay them at the conclusion of the case.  To protect AT&T 

Ohio against that risk is the purpose of the security requirement that Ohio law (and the law of 

every other United States jurisdiction) recognizes.7 

5. There is no reason for concern about possibly “inconsistent or contradictory 

results.”8  In the first place, it is Infotelecom that created that possibility, by seeking the same 

relief in federal court and state commissions at the same time.  In the second place, inconsistent 

results – a security requirement imposed by one forum and not the other – would not be the least bit 

problematic as a practical matter. 

6.  Infotelecom’s suggestion that AT&T Ohio’s request for security should be viewed 

skeptically because AT&T Ohio supposedly sat on its rights9 is preposterous.  AT&T did not 

“slumber” for two years, as Infotelecom suggests.  It tried hard to work with Infotelecom and got 

nowhere. 

                                                 
5  See Exhibit 3 hereto, at 4 n.4. 

6  Mem. Contra at 1. 

7  See Motion at 4. 

8  Mem. Contra at 2. 

9  Id.  
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7. Infotelecom’s contention that a denial of AT&T Ohio’s request for security would 

be consistent with Ohio law10 is dead wrong.  In its Motion, AT&T Ohio cited an Ohio Supreme 

Court decision holding that a security bond is mandatory when a court issues a preliminary 

injunction.11  In response, Infotelecom cites a case holding that there is an exception “where an 

injunction simply prevents the party from engaging in some action they could not do in any event 

and would not suffer any additional damages for which a bond would provide security.”12  Here, 

neither of those two prerequisites is met.  As for the former, AT&T Ohio has the right, under the 

parties’ ICA, to terminate service to Infotelecom today; the only thing preventing it from doing so 

is injunctive relief that has been granted not because anyone has determined that Infotelecom’s 

position is correct (or even defensible), but only in order to maintain the status quo until the case 

is decided.  And as for the latter, the fact that AT&T Ohio may not be damaged by being 

restrained from terminating the ICA while the case is litigated (depending on what this 

Commission decides about the parties’ contract and on what the FCC decides about IP-PSTN 

traffic) is irrelevant.  When a security bond is required, it is always possible that the party 

protected by the security may not be damaged, in which case the security is returned to the party 

that provided the security.  

                                                 
10  Id. at 2-3. 

11  Motion at 4. 

12  Mem. Contra at 2-3 (emphasis added). 
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October 5, 2011    Respectfully submitted, 

      AT&T Ohio 
 
 
      By: /s/ Mary Ryan Fenlon 
       Mary Ryan Fenlon (Counsel of Record) 
       Jon F. Kelly 
       AT&T Services, Inc. 
       150 E. Gay St., Room 4-A 
       Columbus, OH 43215 
       614-223-3302 
       mf1842@att.com 
       jk2961@att.com 
 
 
       Dennis G. Friedman 
       Mayer Brown LLP 
       71 S. Wacker Dr. 
       Chicago, IL 60606 
       312-701-7319 
       dfriedman@mayerbrown.com 
 
 
       Its Attorneys 
 













































































Certificate of Service 
 
  I hereby certify that a copy of the foregoing has been served this 5th day of 

October, 2011 by e-mail on the parties shown below. 

 
       _______/s/ Mary R. Fenlon_______ 
        Mary R. Fenlon 
 
 
 
Benita A. Kahn 
Stephen M. Howard 
Vorys, Sater, Seymour and Pease LLP 
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Ross A. Buntrock 
G. David Carter 
Arent Fox LLP 
1050 Connecticut Ave, N.W. 
Washington, DC 20036-5339 
Buntrock.ross@arentfox.com 
Carter.david@arentfox.com 
 
Alexander E. Gertsburg 
General Counsel 
1228 Euclid Avenue, Suite 390 
Cleveland, OH 44115 
agertsburg@infotelecom.us 
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