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Case No. 11-3549-EL-SSO

In the Matter of the Application of Duke
Energy Ohio, Inc. for Authority to
Establish A Standard Service Offer
Pursuant to Section 4928.143, Revised
Code, in the Form of an Electric Security
Plan, Accounting Modifications and
Tariffs for Generation Service.

In the Matter of the Application of Duke
Energy Ohio, Inc. for Authority to
Amend its Certified Supplier Tariff,
P.U.C.0O. No. 20.

Case No. 11-3550-EL-ATA

In the Matter of the Application of Duke
Energy Ohio, Inc. for Authority to
Amend its Corporate Separation Plan

Case No, 11-3551-EL-UNC
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MOTION TO INTERVENE
BY THE
NATURAL RESOURCES DEFENSE COUNCIL

For the reasons set forth in the accompanying Memorandum in Support, the Natural
Resources Defense Council moves the Public Utilities Commission of Ohio for leave to
intervene in the above-captioned cases pursuant to Ohio Revised Code 4903.221 and Ohio
Administrative Code 4901-1-11 and 4901:1-35-06(B), and to grant to the Natural Resources
Defense Council the full powers and rights specifically authorized by statute or by the provisions

of the Ohio Administrative Code,
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Witliams, Allwein afd Moser, LLC

1373 Grandview Ave., Suite 212

Columbus, Ohio 43212

Telephone: (614) 429-3092

Fax: (614) 670-8896

E-mail: callwein@williamsandmoser.com

Attorney for the Natural Resources Defense Council
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In the Matter of the Application of Duke
Energy Ohio, Inc, for Authority to
Establish A Standard Service Offer
Pursuant to Section 4928.143, Revised
Code, in the Form of an Electric Security
Plan, Accounting Modifications and
Tariffs for Generation Service.

Case No. 11-3549-EL-880

In the Matter of the Application of Duke
Energy Ohio, Inc. for Authority to
Amend its Certified Supplier Tariff,
P.U.C.O. No. 20.
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In the Matter of the Application of Duke
Energy Ohio, Inc. for Authority to
Amend its Corporate Separatien Plan
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MEMORANDUM IN SUPPORT OF MOTION TO INTERVENE OF THE
NATURAL RESOURCES DEFENSE COUNCIL

L Introduction

The Natural Resources Defense Council (“NRDC”) seeks intervention in these
proceedings regarding the Duke Energy Ohio, Inc. (“Duke™) proposed Standard Service
Offer/Electric Security Plan (“SSO/ESP”™), the proposed amendment of its Certified Supplier
Tariff and the proposed amendment of its Corporate Separation Plan. NRDC seeks to participate
in these proceedings because NRDC and its members may be adversely affected by the Public
Utilities Commission of Ohio (“PUCO” or “Commission”) rulings in these matters. The
SSO/ESP process presents critical questions regarding Duke’s pursuit of economic development,
capacity resources and a modified scheme of riders (some of which are non-bypassable for

customers within the Duke service territory), which may affect customer investment in energy



efficiency and renewable energy, demand response penetration, Duke’s investment in its existing
tleet of generators (for commercial or regulatory reasons), and the potential construction of new
generation. These and other issues which are a part of these proceedings may directly impact
NRDC’s interests in protecting public health and the environment, and the interests of their
members who reside in Duke’s service territory and/or live near Duke’s power generation
sources. As such, NRDC is entitled to intervene in this proceeding.
IL Legal Standard

Ohio law states that a party may intervene in a Commission proceeding if that party “may

sl

be adversely affected by a public utilities commission proceeding.” In the determination of
whether a party may be adversely affected for purposes of intervention, the Commission is
required to evaluate:

(1) The nature and extent of the prospective intervenor’s interest;

{2) The legal position advanced by the prospective intervenor and its probable relation to
the merits of the case;

(3) Whether the intervention by the prospective intervenor will unduly prolong or delay
the proceedings;

(4) Whether the prospective intervenor will significantly contribute to full development
and equitable resolution of the factual issues.’
The Commission’s rules similarly provide that any person may intervene where “[t]he
person has a real and substantial interest in the proceeding.”3 The PUCO regulations set forth

the same four standards that are established in Ohio Revised Code 4903.221(B) for determining

"R.C. 4903.221
ZR.C. 4903.221(B)
* Ohio Adm. Code 4901-1-11{AX2)



whether a party may be “adversely affected,” and also purport to add a fifth factor regarding “the
extent to which the person’s interest is represented by existing parties.” *

As the Ohio Supreme Court recently held, intervention in Commission proceedings
“ought to be liberally allowed so that the positions of all persons with a real and substantial

»3 The Commission has

interest in the proceedings can be considered by the [Commission].
consistently maintained a policy to “encourage the broadest possible participation” in its
proceedings, even under extenuating circumstances.® NRDC satisfies these liberal intervention

standards and respectfully requests that its intervention be granted in these cases.

III. NRDC is entitled to intervene under §4903.221 because the organization and its
members “may be adversely affected” by the outcome of this proceeding.

NRDC is entitled to intervene in this proceeding because NRDC satisfies each of the four
statutory factors demonstrating that the organization and its members “may be adversely
affected” by the outcome. First, the nature and extent of NRIDC’s interests in the proceeding is
real and substantial,” as the issues involved herein are directly related to NRDC’s interests in
promoting energy efficiency and renewable energy, and will have direct economic, public health,
and environmental impacts on NRDC’s members in Ohio.

In particular, NRDC is a nationwide, non-profit environmental organization that has
worked for its 40 year history to, among other things, promote energy efficiency and renewable
energy sources, and to protect air and water quality. NRDC has more than 10,600 members in
Ohio, many of whom reside in Duke’s service area and/or live near Duke’s existing power

generating facilities. NRDC has been granted intervention on numerous occasions in

* Ohio Adm. Code 4901-1-11(B).

3 Ohio Consumers’ Counsel v. Pub. Util Comm'n of Ohio (2006), 111 Ohijo St. 3d 384, 388, 2006 Ohio 5853, 856
N.E.2d 940,

% See e.g. In the Matter of the Application of The Dayton Power and Light Company, 2009 WL 322883 at 1, Ohio
PUC February 3, 2009 (Commission granted motion to intervene in light of policy to encourage participation,
despite party’s failure to file within the deadiine).

TR.C. 4903 221(BX 1)



proceedings before the Commission, including in Duke’s first ESP case (08-920-EL-S80, et al).?

NRDC has been an active member of the Duke Energy Community Partnership, which is the
Company’s ongoing energy cificiency collaborative.

These proceedings present numerous issues that are directly relevant to the interests of
NRDC and its members. For example, Duke seeks approval of cost recovery mechanisms for
rencwable energy and distribution system investment, which includes a feature that would break
the link between recovery of fixed distribution costs and sales. In addition, Duke seeks the
ability to collect as non-bypassable charges cost recovery for the long-term supply of capacity
from the Company's current electric generating units. This cost may include the installation of
pollution controls or new generation. The Company further proposes to supply its standard
service offer obligation through a series of auctions which will, according to Duke, "include a
variety of product offerings, so as to attract as many prospective and diverse bidders as

“Y These and other issues raised in these proceedings could play a significant role in

possible.
determining the resource mix of Duke’s electric utility operations. As such, the interests of
NRDC in these proceedings stems from the direct and indirect impacts these issue outcomes will
have on the environment of the State of Ohio and surrounding areas, and on the ¢lectric bills of
their members in Duke’s service area.

Second, the desire of NRDC to promote energy efficiency, peak demand reduction,

renewable energy, and cost-effective low carbon energy sources in Ohio is directly related to the

issues of this case.'’ The SSO/ESP process at issue is meant to produce a set of “just and

* In the matter of the application of Duke Energy Ohio for approval of an Electric Security Plan, PUCO Case No.
08-920-EL-SS0, et al, Entry at 5 (September 17, 2008).

® Duke ESP Application at 13 (June 20, 2011}.

" R.C. 4903.221(B)(2)



reasonable” policies!! and to “maintain essential electric service to consumers.”'? The resulting
ESP is to “include provisions relating to the supply and pricing of electric generation services,”
and may provide for recovery of various costs if they are “reasonable” or “prudently incurred.”"
NRDC intends to present evidence and argument in support of policies that would promote
aggressive implementation of energy efficiency and renewable energy sources, combined heat
and power, and other low carbon generation sources as the most reasonable and prudent manner
for Duke to “maintain essential electric services.” In addition, NRDC, through its participation
in these proceedings, will encourage the retirement of existing generation sources where
appropriate and cost-effective. Such arguments are plainly related to the issues of this
proceeding.

Third, NRDC’s intervention will not unduly prolong or delay the procecding“ as this
motion is being filed by the deadline set for intervention'® and NRDC is able to comply with all
case management deadlines established by the Commission and/or agreed to by the parties.

Fourth, intervention by NRDC will significantly contribute to the full development of the
record in this proceeding."® NRDC will bring significant expertise to bear in these proceedings.
NRDC’s staff and consultants have extensive experience in resource planning, analyzing the
potential for cost effective energy efficiency, and in the laws and regulations regulating energy
production. Further, NRDC has intervened and/or provided testimony on these issues in similar
proceedings in a number of states including Illinois, Wisconsin, New York, Oregon, California,

New Jersey, and lowa, and has been granted intervention in numerous cases before the

'' Ohio Adm. Code. 4901:1-35-06(A)

2 R.C. 4928.141(A); Ohio Adm. Code 4901:1-35-02(A).
“ R.C. 4928.143(B)(1) and (2)}(a)~(b).

"R.C. 4903.221(BX3)

' Attorney Examiner Entry at 2 (June 21, 2011).

' R.C. 4903.221(B)}4)



Commission. NRDC has regularly presented testimony before the U.S. Congress and various
state legislatures related to the electric utility industry, including: energy efficiency, renewable
energy, nuclear energy, and coal generation. As such, NRDC should be permitted to intervene
pursuant to Ohio Revised Code §4903.221.

IV. NRDC may intervene because NRDC and its members have a “real and substantial
interest” in the proceeding as presented in Ohio Administrative Code 4901-1-11(B).

NRDC may also intervene in this proceeding because they satisfy each of the five factors
listed in the PUCO rules demonstrating that they have a “real and substantial interest™ in the
proceeding.!” The first four factors are identical to those set forth under §4903.221(B) and,
therefore, NRDC should be permitted to intervene for the same reasons as set forth in Section [11
above.

As for the fifth factor, NRDC’s interests in this proceeding will not be fully represented
by other parties'® because none of the other parties can adequately represent NRDC’s interests as
national environmental organizations that are interested in both environmental protection and
promotion of energy efficiency, renewable energy, combined heat and power, and other low
carbon generation sources as the most reasonable and prudent way for Duke to maintain and
diversify essential electric services.'

V. Conclusion
For the foregoing reasons, the Natural Resources Detfense Council respectfully request

that their Motion to Intervene be granted, and NRDC be authorized to participate as full parties

to this proceeding.

"7 Ohio Adm.Code 4901-1-11(B)
'* Ohio Adm. Code 4901-1-11(B)(5)
' R.C. 4928.02 states: “It is the policy of this state...to ensure diversity of electricity supplies and suppliers...”
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CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing Motion to Intervene and

Memorandum in Support has been filed with the Public Utilities Commission of Ohio and has

been served upon the following parties via electronic mail on July 6, 2011.

DUKE ENERGY OHIO, INC

Amy B. Spiller (Counsel of Record)
Elizabeth H. Watts

Rocco O. D'Ascenzo

Associate General Counsel

139 E. Fourth Street, 1303-Main
P.O. Box 961

Cincinnati, Ohio 45201-0960

(513) 287-4359 (telephone)

(513) 287-4385 (facsimile)
Amy.Spiller@duke-energy.com

PEOPLE WORKING COOPERATIVELY,

INC.

Mary Christensen

Chnistensen & Christensen LLP
8760 Orion Place, Suite 300
Columbus, OH 43240
Mchristensen@columbuslaw.org
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OHIO ATTORNEY GENERAL

William Wright

Attorney General's Office

Public Utilities Commission of Ohio
180 E. Broad St., 6th FI.

Columbus, OH 43215
William.wright@puc.state.oh.us

INDUSTRIAL ENERGY USERS - OHIO

Samuel C. Randazzo (Counsel of Record)
Frank P. Darr

Joseph E. Oliker

MCNEES WALLACE & NURICK LLC
21 East State Street, 1 7™ Floor
Columbus, OH 43215

Telephone: (614) 469-8000

Telecopier: (614)469-4653
sam{@mwncmh.com
fdarr@mwnemh.com
joliker@mwnemh.com
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CITY OF CINCINNATI

Thomas J. O'Brien
BRICKER & ECKLER LLP
100 South Third Street
Columbus, OH 43215-4291
Telephone: (614)227-2335
Facsimile: (614) 227-2390
E-mail: tobrien@bricker.com

OHiIO ENERGY GROUP

David F. Boehm, Esg.

Michael L. Kurtz, Esq,.

BOEHM, KURTZ & LOWRY

36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202

Ph: (513)421-2255 Fax: (513)421-2764
dboehm@BK Llawfirm.com
mkurtz@BKLlawfirm.com

OHIO ENVIRONMENTAL COUNCIL

Trent Dougherty

Nolan Moser

E. Camille Yancey

Ohio Environmental Council
1207 Grandview Avenue, Suite 201
Columbus, Ohio 43212-3449
(614) 487-7506-Telephone
(614) 487-7510-Fax
trent(@theoec.org
nolan(@theoec.org
camille@theoec.org

JANINE L. MIGDEN-OSTRANDER
CONSUMERS' COUNSEL

OFFICE OF THE OHIO CONSUMER'S
COUNSEL

Jeffrey L. Small

Joseph P. Serio

Melissa R. Yost

10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
614-466-8574 (Telephone)
small@occ.state.oh.us
serio@,occ.state.oh.us
yost@occ.state.oh.us

OHI0 PARTNERS FOR AFFORDABLE
ENERGY

Colleen L, Mooney

231 West Lima Street
Findlay, OH 45839-1793
Telephone: (419) 425-8860
FAX: (419)425-8862
cmooney2(@columbus.r.com

THE GREATER CINCINNATI HEALTH
COUNCIL

EAGLE ENERGY, LLC

Douglas E. Hart

441 Vine Street, Suite 4192
Cincinnati, OH 45202
(513)621-6709
(513)621-6981 fax
dhart@douglasehart.com
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FIRSTENERGY SOLUTIONS CORP.

Mark A. Hayden - Counsel of Record
David A. Kutik

Allison E. Haedt

James F. Lang

Laura C. McBride

N. Trevor Alexander

76 South Main Street

Akron, OH 44308

Telephone: (330)761-7735
Facsimile: (330)384-3875
haydenm{@firstenergycorp.com
dakutik@jonesday.com
achaedt(@jonesday.com
jlang@calfee.com
Imcbride@calfee. com
talexander(@calfee.com

THE KROGER COMPANY

Mark S. Yurick - Counsel of Record
Zachary D, Kravitz

John W. Bentine

CHESTER WILLCOX & SAXBE, LLP
65 East State Street, Suite 1000
Columbus, Ohio 43215

Telephone: (614)221-4000
Facsimile: (614)221-4012
myurick@cwslaw.com
zkravitz@cwslaw.com
jbentine{@cwslaw.com

CONSTELLATION NEWENERGY INC.

CONSTELLATION ENERGY
COMMODITIES GROUP, INC.

M. Howard Petricoff

Michael J. Settineri - VORYS, SATER,
SEYMOUR AND PEASE LLP

52 East Gay Street - P.O.Box 1008
Columbus, Ohio 43216-1008

Tel. (614)464-5414

Fax (614) 464-6350
mhpetricoff@vorys.com
misettineri@vorys.com

THE OHIO MANUFACTURERS'
ASSOCIATION

Lisa G. McCalister

Matthew W. Warnock
BRICKER & ECKLER LLP
100 South Third Street
Columbus, OH 43215-4291
Telephone: (614) 227-2300
Facsimile: (614)227-2390
Imcalister@bricker.com
mwarnock@bricker.com

ENVIRONMENTAL LAW & POLICY
CENTER

Tara C. Santarelli

1207 Grandview Ave., Suite 201
Columbus, Ohio 43212

T: 614-732-0966; F: 614-487-7510
tsantarelli@elpc.org

COLUMBUS SOUTHERN POWER
COMPANY & OHIO POWER
COMPANY

Matthew J. Satterwhite, Counsel of Record
Erin C. Miller

1 Riverside Plaza, 29th Floor

Columbus, Ohio 43215

Telephone: (614) 716-1606
Fax:(614)716-2950
mjsatterwhite(@aep.com
ecmillerl@aep.com
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AEP RETAIL ENERGY PARTNERS LLC

Anne M. Vogel - Counsel of Record
1 Riverside Plaza, 29th Floor
Columbus, Ohio 43215

Telephone: (614) 716-1606
Fax:(614)716-2950

Email: amvogel@aep.com

VECTREN RETAIL, LLC
d/b/a VECTREN SOURCE

JOSEPH M. CLARK

6641 North High Street, Suite 200
Worthingion, OH 43085
Telephone: (614)781-1896
Telecopier: (812)492-9275
jmelark@vectren.com

ENERNOC, INC.

Gregory J. Poulos

101 Federal Street, Suite 1100
Boston, MA 02110
Phone:(614)507-7377
Facsimile: (614) 245-4301
gpoulos(@enernoc.com

PJM POWER PROVIDERS GROUP

M. Howard Petricoff

Stephen M. Howard

VORYS, SATER, SEYMOUR AND
PEASE LLP

52 East Gay Street

P.O. Box 1008

Columbus, Ohio 43216-1008

Tel. (614)464-5414

Fax. (614)464-6350
mhpetricofl@vorys.com
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