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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval of
an Electric Security Plan; an Amendment to
its Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

Case No. 08-917-EL-S50
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In the Matter of the Application of Ohio
Power Company for Approval of its Electric
Security Plan; and an Amendment to its
Corporate Separation Plan.

Case No. 08-918-EL-S50

B e il

ENTRY
The attorney examiner finds:

(I)  On March 18, 2009, the Commission issued ifs opinion and
order in Columbus Southern FPower Company’s and Ohio
Power Company’s (jointly, AEP-Ohio or the Companies)
electric security plan (ESP) cases (ESP Order).! By entries on
rehearing issued July 23, 2009 (First ESP EOR) and
November 4, 2009 (Second ESP EOR}), the Commission affirmed
and clarified certain issues raised in AEP-Ohio’s ESP Order. As
ultimately meodified and adopted by the Commission,
AEP-Ohio’s ESP directed, among other things, that AEP-Ohio
be permitted to recover the incremental capital carrying costs
that would be incurred after January 1, 2009, on past
environmental investments (2001-2008)2 and approved a
provider of last resort (POLR) charge for the ESP period.

(2)  The Commission’s decision in the AEP-Ohio ESP cases was
appealed to the Ohio Supreme Court. The Ohio Supreme
Court determined that Section 4928.143(B)(2), Revised Code,
does not authorize the Commission to allow recovery of items
not included in the section. The Court remanded the case to

1 In re AEP-Ohio ESP cases, Case Nos. 08-917-EL-550 and 08-918-EL-550, Opinion and Order (March 18,
2009).

2 AEP-Ohio E5P Order at 24-28, 38-4(; First ESP EOR at 10-13, 24-27.
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(3)

(4)

the Commission for further proceedings in which “the
Commission may determine whether any of the listed
categories set forth in Section 4928.143(B)(2), Revised Code,
authorize recovery of environmental carrying charges.”® In
regards to the POLR charges, the Court concluded that the
Commission’s decision that the POLR charge is cost-based is
against the manifest weight of the evidence, an abuse of the
Commission’s discretion and reversible error. While the Court
specifically stated that “we express no opinion on whether a
tormula-based POLR charge is per se unreasonable or
unlawful,” the Court noted two other methods by which the
Commission may establish the POLR charge: a non-cost-based
POLR charge or evidence of AEP-Ohio’s actual POLR costs.

By entrv issued May 25, 2011, the Commission directed
AEP-Ohio to file tariff pages that reflect that the POLR riders
and environmental carrying charges included in rates are being
collected subject to refund, until the Commission specifically
orders otherwise on remand. Additionally, the Commission
adopted a procedural schedule for the remand proceedings in
order to afford AEP-Ohio and intervenors the opportunity to
present testimony and additional evidence in regard to the
POLR and environmental carrving charges remanded to the
Commission.

Rule 4901-1-11(E), Ohic Administrative Code (O.A.C),
provides that a “motion to intervene will not be considered
timely if it is filed later than five days prior to the scheduled
date of hearing or any specific deadline established by order of
the commission for purposes of a particular proceeding.” Rule
4901-1-31(F), O.A.C., further provides that a “motion to
intervene which is not timely will be granted only under
extraordinary circumstances.”

On May 26, 2011, FirstEnergy Solutions Corp. (FES) filed a
motion to intervene in these cases. In support of its motion,
FES states that it has a real and substantial interest in the
remand due to the potential effects of the oufcome of these
cases on AEP-Ohio’s pending ESP proceedings, Case No.

3

In re Application of Columbus S. Power Co., Slip Opinion No. 2011-Ohio-1788.
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11-346-EL-S550, et al. (11-346),* in addition to the effects on
competition more generally. FES explains that it had no
customers in the Companies’ service territories at the time
when the current ESP application was filed, but it has since
begun to serve as a competitive retail electric service (CRES)
provider to customers in those service territories. FES also
notes that it is uniquely positioned to assist in a resolution of
the remand as it has spent considerable time and resources in
developing the legal and factual issues in 11-346, including
issues related to POLR and environmental costs. Finally, FES
asserts that its motion to. intervene is5 timely because the
procedural schedule for the remand proceedings was recently
established. Citing Rule 4901-1-11(E), O.A.C., FES points out
that its motion was filed more than five days in advance of the
remand hearing date of July 12, 2011, and that the motion is
thus timely. TFES concludes that its participation will not
unduly prejudice the existing parties or delay the remand
proceedings.

{6) On June 2, 2011, the Appalachian Peace and Justice Network
(APJN) filed a motion to intervene in the remand proceedings.
APJN states that it has a real and substantial interest in these
cases by virtue of the direct impact on its members and other
low-income rural residential consumers that are adversely
affected by the Companies’ rates, as well as due to the impact
of the Commission’s decision in these cases on 11-346. Like
FES, APJN notes that its motion was filed more than five days
before the remand hearing date and that its participation will
not unduly prejudice the existing parties or delay the remand
proceedings.

(7)  Exelon Generation Company, LLC (Exelon) also filed a motion
to intervene on June 2, 2011. In support of its motion, Exelon
states that it has a real and substantial interest in these
proceedings, which will immediatelv impact the current retail
and wholesale markets for power in AEP-Ohio’s service area
and thus affect Exelon as a regional power supplier. Exelon
further notes that the Commission’s decision regarding the

4 In the Matier of the Application of Columbus Southern Power Company and Ohip Power Company for Authority

to Establish n Standard Service Qffer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric
Security Plan, Case No. 11-346-EL-550, et al.
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legality and factual basis of the POLR and environmental
investment carrying charges in these cases will impact 11-346.
Exelon asserts that its motion was filed in a timely fashion,
given that the remand hearing is set to commence in July and
that it will, therefore, not delay the proceedings.

On June 3, 2011, AEP-Ohio filed a memcrandum contra the
motions to intervene of FES, APIN, and Exelon (collectively,
Movants). The Companies point out that the Commission’s
entry of May 25, 2011, does not provide an opportunity for
intervention at this stage in the proceedings and that the
Movants have acknowledged that their real interest is the
potential outcome of the remand on 11-346. AEP-Ohio argues
that the Movants have intervened in 11-346 and that they will
be able to fully participate in those proceedings, regardless of
the Commission’s decision on remand. The Companies
contend that Movants’ ability to defend their interests in 11-346
will not be disadvantaged if they are denied intervention in
these cases. Additionally, AEP-Ohio notes that the motions to
intervene were untimely filed by nearly three vears and that
Movants have failed to demonstrate extraordinary
circumstances as required by the Commission’s rules.
According to the Companies, the intervention deadline in these
cases was September 4, 2008, as established bv entry on
August 5, 2008. AEP-Ohio asserts that it would be distracting,
disruptive, and prejudicial to allow new parties at this late
stage in the proceedings. Finally, the Companies note that the
Movants’ interests are adequately represented by other CRES
providers, power marketers, and residential consumer
protection advocates.

On June 6, 2011, Exelon filed a reply memorandum. In
response to AEP-Ohio’s memorandum contra, Exelon states
that the Commission’s entry of May 25, 2011, does not address
the subject of intervention. Exelon maintains that its motion to
intervene was timely filed and argues that there is no legal
precedent in support of AEP-Ohio’s contention that the
attorney examiner’s entry of August 5, 2008, bars intervention
in future proceedings scheduled by the Commission. Should
its motion to intervene be considered untimely, Exelon requests
leave to intervene out of time, noting that the remand was
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(10)

(11)

(12)

unforesecable and constitutes extraordinary circumstances.
Exelon states that, although the existing parties may include
other wholesale suppliers, that does not mean that they will ail
have the same position on AEP-Ohio’s proposal with respect to
POLR charges. Finally, Exelon concludes that the issues under
consideration in the remand proceedings are undoubtedly and
inextricably interrelated to the issues in 11-346.

On June 7, 2011, FES ftiled a reply memorandum in response to
AEP-Ohio’s memorandum contra. FES states that, in addition
to the impact of the outcome of these cases on 11-346, it has
identified several other real and substantial interests in these
proceedings, including the structure and pricing of the current
ESP on FES as a CRES provider in the Companies’ service
territories and ensuring the state’s policy of promoting effective
competition is realized. Additionally, FES notes that the
Commission’s decision in these cases may effectively foreclose
certain arguments in 11-346. TFES maintains that the remand is
a new evidentiary proceeding and that its motion is thus
timely. Even if the motion is not timely, FES asserts that
extraordinary circumstances exist in light of the remand of
significant issues that will impact future proceedings and given
that FES was not a CRES provider in the Companies” service
territories at the time of the earlier proceedings in these cases,
but is now such a provider. FES concludes that AEP-Ohio has
tailed to demonstrate any prejudice that would occur based on
FES' intervention.

On June 9, 2011, APIN filed a reply memorandum, responding
to AEP-Ohio’s arguments in the same fashion as Exelon and
requesting leave to intervene out of time, if necessary, on the
basis that the remand establishes extraordinary circumstances.

Upon review of the motions to intervene filed by Movants,
AEP-Ohio’s  memorandum contra, and Movants’ reply
memoranda, the attorney examiner finds that the motions were
untimely filed, given that a specific intervention deadline of
September 4, 2008, was established in these proceedings by
entry issued August 5, 2008, Rule 1901-1-11(E), O.A.C.
Additionally, Movants have not shown that extraordinary
circumstances exist for granting their motions nearly three
years past the intervention deadline, as required by Rule 4901-



08-917-EL-SS0 -6-
(8-918-EL-550

1-11(F), O.A.C. Movants mainly point to the remand of these
cases by the Ohio Supreme Court in support of their claim of
extraordinary circumstances. A remand, however, is not an
unforeseeable occurrence, as Movants contend, and does not
constitute extraordinary circumstances. Any final order of the
Commission may be appealed and subsequently remanded by
the Ohio Supreme Court. Section 4903.13, Revised Code.
Further, Movants” primary interest in the remand proceedings,
as they acknowledge, is the impact of the Commission’s
decision in these cases on 11-346. Movants, however, were
granted intervention in 11-346 by entry of March 23, 2011, and
thus may fully participate in discovery, introduce evidence,
and present testimony in 11-346, regardless of the outcome of
the present remand proceedings. Accordingly, the motions to
intervene filed by FES, APJN, and Exelon should be denied.

It is, therefore,

ORDERED, That the motions to intervene filed by FES, APJN, and Exelon be denied
in accordance with finding (12). It is, further,

ORDERED, That a copy of this entry be served upon all persons of record in these
cases.

THE PUBLIC UTILITIES COMMISSION OF OHIO
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