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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of ) Case No. 11-346-EL-SSO
Columbus Southern Power Company and ) Case No. 11-348-EL-SSO
Ohio Power Company for Authority to
Establish A Standard Service Offer
Pursuant to Section 4928.13, Revised
Code, in the form of an Electric Security
Plan
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Case No. 11-349-EL-SSO
Case No. 11-350-EL-SSO

In the Matter of the Application of the
Columbus Southern Power Company and
the Ohio Power Company for Approval of
Certain Accounting Authority.

REPLY TO COLUMBUS SOUTHERN POWER COMPANY’S AND OHIO POWER
COMPANY’S MEMORANDUM CONTRA ENERNOC, INC.’S MOTION TO
INTERVENE
BY
ENERNOC, INC.

I. Introduction

EnerNOC, Inc. (“EnerNOC”) filed a Motion for Leave to file out of time and Motion to P '§
Intervene (“Motion” or “Motion to Intervene™) in the above-captioned case on May 27, 2011. g g
Columbus Southern Power Company and Ohio Power Company (collectively, “AEP Ohio”) filed E g
a joint memorandum contra EnerNOC’s motion to intervene on June §, 2011 (*Memo Contra”). | % a

EnerNOC submits this response to AEP’s Memo Contra in the timeframes permitted by Ohio

Adm. Code Rule 4901-1-05 and Ohio Adm. Code Rule 4901-1-12.

f:%g?n the

On January 27, 2011 AEP Ohio filed its Electric Security Plan (“ESP”) Application. The

Commission set a March 14, 2011 deadline for Motions to Intervene in this case. EnerNOC
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along with three other parties filed motions to intervene after the March 14, 2011 deadline.

AEP Ohio argues in its Memo Contra that EnerNOC’s Motion to intervene was late and
should be denied for the following reasons: (1) granting EnerNOC’s motion to intervene would
be bad precedent;' (2) EnerNOC does not identify extraordinary circumstances for the late
request to intervene;” (3) the Motion does not acknowledge that it is untimcly;3 (4) the request
does not satisfy the general standard for intervention;* and (5) allowing EnerNOC to intervene at
this stage will not contribute to the resolution of these cases and may delay the proceedings.” As
addressed below, the Commission should accept EnerNOC’s Motion to Intervene because
EnerNOC has met the general standard for intervention, wiil not delay the proceedings, and there
is both “good cause” under R.C. 4903.221(A) and extraordinary circumstances for granting
EnerNOC’s Motion to Intervene. Finally, the Commission has regularly granted such late

interventions in the past.

IL. Argument

A. Commission precedent supports the granting of EnerNOC’s ont of time
Motion to Intervene.

AEP Ohio asserts in the conclusion of its Memo Contra that allowing EnerNOC’s motion
for leave out of time would “would set bad prece&:lent.”6 AEP Ohio does not provide any support
for this conclusion in its pleading. In fact, the Commission has regularly granted late filed
motions to intervene where the intervenor was late and can satisfy R.C. 4903.221. Under R.C.

4903.221(A)(2) in part states:

AEP Chio Memo Contra at 3.
Id. at 2.

id.

Id.

Id.

Id at 3.
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The public utilities commission may, in its discretion, grant motions to intervene

which are filed after the deadlines set forth in divisions (A)X(1) and (2) of this

section for good cause shown.

R.C. 4903.221(A)1) states that a party must intervene by the specific deadline set by the
Commission. R.C. 4903.221(A)(2) states that if no deadline is set by the Commission a party
must intervene five days before the scheduled date of the hearing.

The Commission precedent has been to grant late filed motions to intervene after
Commission specified deadlines and requests made within five days of the hearing where the |
applicant meets the “good cause” criteria set forth in R.C. 4903.221(A)(2). EnerNOC’s Motion
to Intervene addressed the four prongs of R.C. 4903.221(A)(2). Recently, in the 2009
FirstEnergy Market Rate Offer (“MRO”) Application case’, the Commission granted a motion to
intervene from the Natural Resources Defense Council (“NRDC”) that was filed a mere 11 days
before the hearing® and the PYM Power Providers’ motion to intervene that was filed on the first
day of the hearing.” Both NRDC and the PJM Power Providers agreed to accept. the docket as it
stood and comply with the deadlines established by the Commission.

In conclusion, the Commission’s precedent has been to allow a party the opportunity to

intervene no matter when the intervention is requested if the party can establish good cause and

that it will not unduly delay the proceeding. As discussed below, EnerNOC’s request meets both

7 In the Matter of the Application of Chio Edison Company, The Cleveland
Electric Company, and the Toledo Edison Company for Approval of a Market Rate
Offer to Conduct A Competitive Bidding Process for Standard Service Offer
Electric Generation Supply, Accounting Modifications Associated With
Reconciliation Mechanism, and Tariffs for Generation Service., Case No. 09-
906-EL-SS0 (filed Octcber 20, 200%). (“First Energy MRO Proceeding”)

® FirstEnergy MRO Proceeding, Second Amended Transcript I - for hearing date
December 15, 2009 (January 5, 2010) at 15. (In support of the NRDC the Office
of the Chio Consumers’ Counsel filed a reply brief that identified precedent
where the Commission found late intervention appropriate where a party has
met the conditions of R.C. 4903.221. See FirstEnergy MRO Proceeding, Reply
to the FirstEnergy Memorandum Contra Motion to Intervene by the Office of the
Ohic Consumers’ Counsel at 3 (December 16, 2009).

® FirstEnergy MRO proceeding, Transcript III - for hearing date December 17,
2009 (January 4, 2010) at 310. (The Hearing Examiner grants intervention on
the record.)



of those requirements.

B. Good cause exists to grant the intervention of EnerNOC.

AEP Ohio did not contest that EnerNOC’s interests may be adversely affected by the
outcome of this case. Instead, AEP Ohio states that the Commission’s order setting the deadline
for intervention and the administrative code “do not permit EnerNOC’s untimely intervention”. "’
AEP Ohio cites Ohio Adm. Code Rule 4901-1-11(D) for the position that “[a] motion to
intervene which is not timely will be granted only under extraordinary circumstances.”

As discussed in Section A, above, R.C. 4903.221(A)2) requires that EnerNOC makes a
showing of good cause. Ohioc Adm. Code Rule 4901-1-11(F) which is relied upon by AEP
Ohio, and which is subordinate to R.C. 4903.221(AX?2), creates a higher “under extraordinary
circumstances” requirement. Under either standard, EnerNOC asserts that the timeframes
established for AEP Ohio’s ESP cases, the voluminous applications filed by AEP Ohio, and the
number of peripheral cases that are potentially interrelated to AEP Ohio’s ESP are enough to
establish “good cause” and “extraordinary circumstances.”

First, under the timeframes established it has been difficult to determine what AEP Ohio
cases will affect EnerNOC’s interests. AEP Ohio filed its ESP application in late January, 2011.
Under the Commission’s procedural schedule the parties had less than two months, March 14,
2011 to determine if intervention was appropriate. The tight timeframe makes sense under the
statutory deadlines placed upon the Commission for issuing an order approving or rejecting the
application under R.C. 4928.143(C), but obviously these deadlines make the decision making
process more difficult on all parties.

As stated in the Motion to Intervene, one of EnerNOC’s main concerns in these

19 ARP Ohio Memo Contra at 1.



proceedings is the nexus between AEP Ohio’s ESP and AEP Ohio’s 2010 application to amend
its Emergency Curtailment Service (“ECS”) Riders.!! EnerNOC has actively filed comments in
the ECS rider docket to advocate against AEP Ohio policies that may restrict or limit EnerNOC’s
demand response programs.'? EnerNOC has also repeatedly stated that demand response
opportunities offered by AEP Ohio should not provide competitive advantages or competitive
disadvantages to any one party.

EnerNOC initially recognized there may be a need to intervene in AEP Ohio’s ESP
when the Industrial Energy Users of Ohio (“IEU-Ohio”) filed a Motion to consolidate the ECS
Rider cases (and other cases) with AEP Ohio’s ESP on February 18, 2011. However, when AEP
Ohio filed its memorandum contra to IEU-Ohio’s motion on March 7, 2011, the internal decision
was made to conserve resources and wait and see how the Commission ruled on the matter."”
(Simply monitoring a case of the size and complexity of the AEP Ohio ESP will consume
significant resources.) The Commission’s ruling on IEU-Chio’s motion to consolidate has not
been made to this date.

In the meantime the limited discovery responses that have become available to EnerNOC
from AEP Ohio’s ESP case in the last 30 days have made it clear that aspects of the ECS riders
have been the subject of discovery requests. Therefore, even if AEP Ohio’s objection to
consolidating the ECS rider case turns out to be appropriate EnerNOC now recognizes that its

intervention in the ESP case is necessary to adequately advocate for policies that will not restrict

'l See In the Matter of the Application of [AEP Ohio] to amend its Emergency
Curtailment Service Riders, Case Nos. 10-343-EL ATA and 10-344-EL-ATA,
Application March 19, 2010. (“AEP Ohio ECS Rider Applications”)

12 AEP Ohio ECS Rider Applications, Comments of EnerNOC (May 28, 2010) and
Comments on the amended Application (March 15, 2011).

13 If the Commission granted IEU-Ohio’s consolidation motion then presumably
EnerNOC would be granted intervention in the case. Depending on when that
decision is made EnerNOC’s ability to catch-up with the AEP Ohio ESP case
could be severely hampered.



or limit EnerNOC’s demand response programs.
For these reasons, EnerNOC asks the Commission to consider the circumstances and

grant intervention in these cases.

C. EnerNOC’s Motion to Intervene complies with the basic filing requirements

for Intervention.

AEP Ohio’s Memorandum Contra makes a number of claims about EnerNOC’s Motion
to Intervene that are not supported and should be dismissed. First, AEP Ohio asserts that
EnerNOC “does not even acknowledge that its filing is untimely.”'* A simple review of the title
of EnerNOC’s Motion to Intervene -- “Motion for Leave to File Out of Time and Motion to
Intervention and Memorandum in Support” (emphasis added) - contradicts AEP Ohio’s
assertion.

Moreover, AEP Ohio’s Memo Contra states that the Motion to Intervene “does not even
satisfy the general standard for intervention.” AEP Ohio focuses on the assertion that
EnerNOC’s motion to intervene does not specifically address an interest by EnertNOC in AEP
Ohio’s ESP."* AEP Ohio supports its position by quoting a statement in the first paragraph of
EnerNOC’s motion that summarizes the remainder of the pleading, “Some of the programs
proprosed byAEP compete with or restrict programs offered in Ohic by EnerNOC.”'¢  AEP
Ohio’s argument appears to disregard the additional statements of interest made throughout
EnerNOC’s pleading that address EnerNOC’s interest in this proceeding. In particular, the
statements — and testimony cited - in the Memorandum of Support on page 4:

These cases involve demand response programs including issues that may pertain

14 AEP Ohio Memo Contra at 2.
% 1d.
18 1d,



to the AEP’s Emergency Curtailment Service (“ECS”) Rider. [Footnote: see AEP
testimony of David M. Rous at 5-6 (January 27, 2011).] .... The demand
response opportunities offered by AEP should not provide competitive advantages
or competitive disadvantages to any party.... EnerNOC’s interests may be
adversely affecied by these cases because of the terms and conditions of the
curtailment programs proposed by AEP Chio.
As stated , and supported, in EnerNOC’s Motion to Intervene, R.C. 4903.221(B) requires the
Commission to consider the following criteria in ruling on motions to intervene:

(1)  The nature and extent of the prospective intervenor’s interest;

(2)  The legal position advanced by the prospective intervenor and its probable
relation to the merits of the case;

(3)  Whether the intervention by the prospective intervenor will unduly prolong or
delay the proceeding; and

(4)  Whether the prospective intervenor will significantly contribute to the full
development and equitable resolution of the factual issues.
AEP Ohio’s argument should be dismissed because EnerNOC’s memorandum in support of the

Motion to Intervene addressed the grounds for the motion with enough specificity.

D. Granting EnerNOC’s Intervention in this case will not delay the proceedings.

AEP Ohio asserted that EnerNOC’s intervention “may delay the proceedings if EnerNOC
seeks to extend the imminent testimony and discovery deadlines.” Now that the deadlines for
testimony and discovery have been continued these concerns are abated. As stated above,
EnerNOC’s role in this matter is limited to a few issues and EnerNOC has comparatively limited
resources available to participate in these proceedings. EnerNOC was prepared to accept the
original June discovery, testimony, and hearing deadlines that were set by the Commission.

Further, EnerNOC agrees to abide by the new deadlines set by the Commission in the June 9,



2011 Entry.

For these reasons the Commission should permit EnerNOC to be a party to this
proceeding for the purpose of fully participating in case activities from this point forward.
EnerNOC’s participation at this time will not prejudice AEP Ohio (or any other party) nor will it

delay the proceedings.

OI.  Conclusion

The Commission should grant EnerNOC’s Motion to Intervene. The Commission has
regularly granted late interventions to parties who meet the criteria under R.C. 4903.221(B).
AEP Ohio has not asserted that EnerNOC fails to meet these criteria. In addition, good cause

exists under the specific facts of this case to justify granting EnerNOC’s intervention request.

Respectfully submitted,

101 Federal Street, Suite 1100
Boston, MA 02110

E-mail: gpoulos@enernoc.com
Phone: (614) 507-7377
Facsimile: (614) 245-4301
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